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EXTENSION AND REVISION OF THE EXPORT 
ADMINISTRATION ACT OF 1979

THURSDAY, FEBRUARY 24, 1983

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS, 

SUBCOMMITTEE ON INTERNATIONAL
ECONOMIC POLICY AND TRADE,

Washington, DC.
The subcommittee met at 2:15 p.m. in room 2200, Rayburn House 

Office Building, Hon. Don Bonker (chairman of the subcommittee), 
presiding.

Mr. BONKER. The Subcommittee on International Economic 
Policy and Trade will come to order. This is our first hearing of the 
98th Congress. Judging from the turnout this afternoon, there is 
plenty of interest in the Export Administration Act, which is the 
subject of this hearing, and is up for reauthorization this year.

The subcommittee's schedule- is to proceed throughout March 
with hearings on the Export Administration Act. We were to begin 
Tuesday with administration witnesses, but because of full commit 
tee business that particular day, that hearing has been rescheduled 
for next Tuesday. Today we have an opportunity to hear from dis 
tinguished witnesses representing the business community.

I plan to introduce a comprehensive reauthorization bill in early 
April and I am sure the administration will have its proposal 
before the subcommittee by then. We will begin markup after the 
Easter recess and report a bill to the full committee by the latter 
part of April. The full committee must complete its action by May 
15. I expect Congress to be working on this particular bill through 
most of the year. The expiration date of the act, as you know, is 
September 30.

The Export Administration Act provides the authority for the 
President to deny export licenses for national security reasons and 
for foreign policy reasons. There is also a provision which enables 
the President to impose export controls on materials in scarce 
supply. The subcommittee will be looking at these matters. The 
subcommittee will also be looking at the Arab boycott provision of 
the act and the present ban on the export of crude oil from the 
North Slope of Alaska. These are all interesting, sometimes contro 
versial, issues in the legislation.

Earlier this week I introduced a series of bills that amend the 
Export Administration Act. There is also a statement on the bills 
in Tuesday's Congressional Record. H.R. 1564, H.R. 1565, and H.R. 
1566 contain the amendments I propose. They would limit the

(1)



President's authority to impose foreign policy controls retroactively 
and extraterritorially. They would also reduce licensing require 
ments to COCOM countries and to U.S. subsidiaries and affiliates 
abroad. Hopefully our witnesses have received advance copies of 
these proposals and may choose to comment on them in their testi 
mony; if not, perhaps in the question and answer period.

Before I proceed with the witnesses I would like to call upon the 
ranking minority member of the subcommittee. He is as new at 
this as I am since this is my first term as chairman of the subcom 
mittee. This is Mr. Roth, the new ranking minority member of the 
subcommittee, replacing Mr Lagomarsino who has served in that 
position in the past.

Mr. Roth, I wonder if you have any opening comments at this 
time.

Mr. ROTH. Thank you very much, Mr. Chairman.
As you have mentioned, you are a new chairman, but I also 

know you are a quick study, so I am sure that we will have the 
necessary facts and information marshaled in order to examine 
this complex issue.

I want to thank you for taking the initiative to call these hear 
ings on the Export Administration Act. I think it is one of the most 
important pieces of legislation we will examine this session of Con 
gress. Over the next several weeks our attention will be focused on 
renewal of the Export Administration Act.

At the same time, I think we must look at the larger picture of 
American exports and the role they play in our Nation's economy. 
Economic indicators demonstrate America is now marching out of 
the recession, but we must be certain that congressional action en 
hances rather than weakens our return to a robust economy and 
full employment. Increased exports are the sort of raw material 
that is needed to fuel our coming economic recovery and the 
Export Administration Act can be used as one vehicle to drive a 
robust and comprehensive American trade policy.

As far as I am concerned, for all too long our Government has 
exerted through this act a negative function, telling industry what 
cannot be exported. We have done very little to promote exports. 
This is an area in which we can make major positive contributions. 
I hope we can work together toward development of a comprehen 
sive trade policy regarding export controls in the forthcoming 
weeks.

As you may know, Mr. Chairman, I have a strong interest in 
international trade. Each year in my district I hold a special con 
ference on exports. At last year's meeting, some 300 Great Lakes 
business executives attended. There is a real interest on the part of 
the American businessman in finding out more about international 
trade opportunities, however, the Export Administration Act is 
always something of a mystery to the business community.

On the one hand, our Government tells the businessman to go 
out and sell in new markets, but when the sale is made, the compa 
ny soon finds that, in many cases, to complete the sale, the con 
tract has to run the gauntlet posed by the Export Administration 
Act. Through these hearings, and the amendments that we'll be 
proposing, I hope that we'll be able to eliminate many of the road 
blocks, and bring the law up to date.



We will, I feel, need to retain control over our exports but we can 
remove much of the uncertainty. In exchange, I feel that the Fed 
eral Government owes it to the business community to provide 
them with a comprehensive package of trade promotion and assist 
ance. Our biggest need in this country at the moment is more 
jobs and real, private sector employment can be created through 
expansion of our exports.

The work that this subcommittee will be doing constitutes some 
of the most vital work that will be done by the 98th Congress. I 
look forward to working with you, Mr. Chairman, and with our col 
leagues here on the committee and in the House as we draft an 
international trade policy for America.

I want to commend our chairman, who has taken some real ini 
tiatives in this area and for adding a positive flavor to this act 
rather than the negative ones.

Thank you, Mr. Chairman.
Mr. BONKER. Thank you, Mr. Roth. I appreciate your reference to 

the positive approach.
H.R. 1566 proposes adding a new title concerning export promo 

tion to the Export Administration Act. This is the one statute that 
deals primarily with export policy, and it turns out to be a litany of 
don'ts.

We feel that export promotion is very important and we will be 
laying the foundation in this legislation to build upon in the 
future.

Mr. MICA. Will the chairman yield?
Mr. BONKER. Mr. Mica.
Mr. MICA. I would like to join in the positive comment. As a new 

member of this subcommittee, there is nothing I would like to see 
more. Particularly being from Florida, we intend to lead this 
Nation in international trade and economic affairs, to see a posi 
tive emphasis in this legislation.

Hopefully, throughout the work of this subcommittee and with 
the chairman and ranking minority member as we have here, no 
doubt we will turn this world upside down in a positive way.
Mr. BONKER. Thank you.
I would also like to introduce other members of the subcommit 

tee.
Mr. Berman is a new member of the subcommittee from Califor 

nia.
Mr. MICA. He is going-to be second to Florida.
Mr. BONKER. Mr. Ed Zschau also represents California. Because 

his district produces high technology goods, he wanted very much 
to be on this subcommittee, but the competition was very stiff. He 
serves on the full Committee on Foreign Affairs, and he will be sit 
ting with the subcommittee for these hearings because of his inter 
est in this subject.

I think everybody recognizes that Congress has a real challenge 
in attempting to balance on the one hand, the need to be more 
competitive in world markets, to maintain our dominant position 
in international trade, and on the other hand, to develop the neces 
sary restraints to make sure that we don't have critical military 
technology making its way into potential adversarial hands. That



is the task before us. Gentlemen, you are here to help us with that 
task.

At this time I would like to introduce today's witnesses. Then we 
will proceed with each witnesses' oral statements and then we will 
open up to questions.

I understand that you are prepared to summarize your state 
ments so that we can allow time for questions and answers. Your 
entire text, of course, will be included in the official record.

I want to apologize to those people who have to stand. We tried 
to obtain the full committee room for today's hearing, recognizing 
the interest, but were unable to do so.

Mr. Richard Kahler is manager of government affairs for the 
Caterpillar Tractor Co., which has a stake in the legislation. He 
will be representing both the Emergency Committee for American 
Trade and the Business Rouhdtable. Mr. Richard W. Roberts is 
president of the National Foreign Trade Council. Mr. Kempton 
Jenkins is vice president of government affairs, Armco, Inc., and 
chairman of the Coordinating Group on the Export Administration 
Act for the U.S. Chamber of Commerce. Mr. Alexander B. Trow- 
bridge is president of the National Association of Manufacturers.

Each of the witnesses represents distinguished groups which 
have members with a tremendous interest in this legislation. We 
are pleased they are with us.

Mr. Kahler, we will begin with you.

STATEMENT OF H. RICHARD KAHLER, MANAGER OF GOVERN 
MENTAL AFFAIRS, CATERPILLAR TRACTOR CO., REPRESENT 
ING THE EMERGENCY COMMITTEE FOR AMERICAN TRADE, 
AND THE BUSINESS ROUNDTABLE

Mr. KAHLER. Thank you, Mr. Chairman.
As you said, I am Dick Kahler of Caterpillar Tractor Co. I am 

pleased to be here today representing the two very fine organiza 
tions that you referenced, the Emergency Committee for American 
Trade (ECAT) and the Business Roundtable.

I would like to say by way of introduction I am very pleased to 
hear the opening comments of you and your associates regarding 
the positive approach you intend to take on renewal of the Export 
Administration Act because we think that is very important.

My remarks today are going to focus on the Executive's author 
ity to impose foreign policy and national security controls and on 
the administration of such controls.

I will, as you requested, summarize my prepared remarks, but I 
would like to invite your attention to a complete discussion of both 
the Business Roundtable's and the Emergency Committee for 
American Trade's views which will give you complete documenta 
tion on the subjects of my remarks. I would ask the inclusion of 
those papers in the record of today's hearing.

Mr. BONKER. If there is no objection, those documents will be in 
cluded in the record. 1

Mr. KAHLER. Thank you, sir.

'The statements referred to appear on pp 15-67



Mr. Chairman, the declining U.S share of worldwide exports is 
in substantial part due to what we feel is the capriciousness of U.S. 
export control policy which brands American businessmen as unre 
liable suppliers, investors, and licensors. This is contrary, we be 
lieve, to the intent of Congress.

In amending the Export Administration Act in 1979, Congress 
clearly expressed its desire to emphasize the importance of exports 
to the U.S. economy and confine use of export control authority to 
instances where controls are essential. Controls are not, says Con 
gress, "to be used except when they are necessary and will clearly 
further fundamental national security, foreign policy, or short 
supply objectives."

RECOMMENDATIONS ON FOREIGN POLICY CONTROLS

Specifically in the area of foreign policy controls the Export Ad 
ministration Act includes several provisions designed to limit their 
use. Included are prior consultation with Congress and industry 
and automatic expiration of controls after 1 year.

Second, the requirement that certain criteria, including the 
likely effect of controls on the U S. export performance, interna 
tional competitiveness and reputation as a supplier of goods and 
technology be considered before controls are imposed. Then a limi 
tation based on foreign availability and a reporting requirement by 
the President to Congress.

These provisions indicate a clear and strong congressional intent 
to limit the use of export controls. Unfortunately, this intent has 
been often ignored. The use of foreign policy controls seems actual 
ly to be expanding. Instead of considering controls as a foreign 
policy tool of last resort, they are increasingly viewed as the open 
ing shot.

In the recent past foreign policy controls have been applied to ex 
ports ranging from pipelayers for the Siberian pipeline to stuffed 
animals for the Moscow Olympics. The result has generally been 
damage to the U.S. commercial interests with little or no impact on 
the target country.

Mr. Chairman and members of the subcommittee, we acknowl 
edge that instances will arise which beg prudent use of controls in 
the pursuit of well defined and balanced foreign policy concerns, 
but we believe further constraint must be imposed on the use of 
such controls. Controls must be imposed on a multilateral basis to 
be effective. The reason: virtually all products manufactured by 
American companies are available from many foreign competitors.

Unilateral controls succeed only in diverting important export 
business from the United States to those foreign competitors. For 
U.S. exporters, lost sales translate into reduced production, profit, 
and reinvestment. For employees of American firms, export con 
trols mean reduced wages or increased unemployment.

If during the question and answer period it is of interest to you, I 
will be glad to elaborate on Caterpillar's own corporate experience 
concerning lost jobs and sales related to export control.

International political relationships and the rules governing 
international trade and investment are also adversely affected by 
the unilateral application of foreign policy export controls. The ex-
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traterritorial application of U.S. law to prevent the reexport of 
U.S. products by unrelated foreign companies and even the export 
of foreign-made products by overseas subsidiaries and licenses of 
U.S. companies has created resentment and counteraction in for 
eign capitols. These factors argue strongly for a limitation on the 
President's authority to impose foreign policy controls.

The Business Roundtable and the Emergency Committee for 
American Trade thus propose that the following recommendations 
be reflected in the Export Administration Act, as amended, in 
1983.

First, a series of specific conditions must be met before unilateral 
foreign policy export controls can be imposed. The existing criteria 
would be strengthened and new criteria added so that the Presi 
dent would be required to make a more compelling showing of 
need, effectiveness, economic impact, and foreign unavailability.

Second, the procedures required to be followed prior to imposi 
tion of export controls for foreign policy purposes should be made 
more stringent, especially with respect to two factors.

First, consultation with Congress and the business community, 
and second, the submission to Congress of detailed reports evidenc 
ing that each of the criteria established in the Export Administra- 
ton Act have been met.

Third, controls imposed in violation of the act's requirement 
should automatically be invalidated.

Fourth, export controls for foreign policy purposes should not 
have retroactive application.

Fifth, export controls for foreign policy purposes should not be 
applied extraterritorially.

Sixth, all export controls for foreign policy purposes should 
expire after 180 days unless extended by the President.

RECOMMENDATIONS ON NATIONAL SECURITY CONTROLS

Moving to national security export controls, they involve a sub 
stantially different set of problems. Exports to adversarial regimes 
of goods and technology that would make a significant contribution 
to the military potential of those countries profoundly affect the 
national interests and should be controlled

Yet, national security controls applied to goods or technologies 
that are not militarily critical work only to disadvantage U.S. eco 
nomic interests and do not provide a countervailing benefit to na 
tional security. The challenge is how to focus the national security 
controls mechanism on only those goods and technologies that need 
to be controlled.

The present system does not provide that critical control. The list 
of controlled items includes numerous products and technical data 
that are either available from foreign competitors, are militarily 
insignificant, or both. This overly broad application of national se 
curity controls needlessly costs the U.S. Government and domestic 
industries millions of dollars in administrative costs each year.

Moreover, the delays and uncertainties involved in obtaining 
validated licenses leads to loss of export orders and distrust of 
American businesses as reliable suppliers. A recent study by the 
General Accounting Office highlights these problems. According to



the study, the Government carefully reviewed less than 6 percent 
of the more than 65,000 export license applications for items con 
trolled for national security reasons in fiscal year 1981. The report 
concluded, and we agree, that the licensing system is more a paper 
exercise than a control mechanism.

Thus, to eliminate unnecessary administrative work, to conform 
our export control policy more closely to that of our allies and im 
prove the international competitiveness of U.S. companies without 
affecting national security, we recommend the following in the 
area of national security controls:

First, validated licenses should not be required for the transfer of 
products or technology to Cocom countries.

Second, validated licenses should not be required for the transfer 
of products or technology to friendly or neutral non-Cocom coun 
tries provided those countries are willing to enter a bilateral agree 
ment with the U.S. that subjects them to enforceable rules similar 
to those that apply to Cocom countries.

Mr. BONKER. Mr. Kahler, are you prepared to identify countries 
you would put in the category of friendly or neutral non-Cocom 
countries7

Mr. KAHLER. I am not at this time, Congressman Bonker.
Mr. BONKER. You might submit that for the record. I don't know 

if you are talking about Yugoslavia or China.
Mr. KAHLER. Mr. Chairman, I'm not sure the business communi 

ty is in a position to offer the kind of judgments you're asking for.
Third, a comprehensive operations license should be established 

to cover multiproject operations. The new license would provide 
coverage for a broad spectrum of commodities and technical data 
required for a company's predefined missions. It would coyer a 
company's transfer of product and technology among companies in 
a defined legal relationship.

Fourth, controls on low technology and low technology products 
should be eliminated except for those which the Department of De 
fense specifically identifies as requiring examination because of 
their military significance.

Fifth, we recommend that products and technologies that are not 
truly critical to the defense of the United States and those avail 
able from foreign sources to an adversarial country should be 
eliminated from the commodity control list and militarily critical 
technologies list.

RECOMMENDATIONS ON ADMINISTRATION OF CONTROLS

The final area relates to administration of export controls. The 
key to successful implementation of American export control policy 
is establishment of a balance between the need to control exports 
for national security and foreign policy reasons and the need to 
promote U.S economic vitality by encouraging exports.

To facilitate conduct of a credible cost/benefit analysis prior to 
imposition of controls and provide for adequate due process, we rec 
ommend the following:

One, the primary responsibility for administering export controls 
should remain in the Department of Commerce, but increased re 
sources should be devoted to this mission. Establishment of an in-
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dependent agency or special agency within the Department of De 
fense to administer the export control program is not necessary.

Two, the Department of Commerce should, upon the request of 
U.S. exporters, issue a binding ruling on proposed export transac 
tions similar to the rulings issued by the Department of Treasury 
in the tax area.

Three, the Office of U.S. Trade Representative should participate 
in the interagency review of decisions to impose export controls.

Four, the Export Administration Act should be amended to pro 
vide for an administrative hearing prior to the imposition of a 
sanction or penalty against a company or individual charged with 
violating the act.

Mr. BONKER I notice you made no reference to the Customs 
Service.

Do you not have an opinion on their role in enforcement?
Mr. KAHLER We have not, Mr. Chairman, in the development of 

our Business Roundtable and ECAT papers made any specific com 
ments about the Customs Service.

Mr. Chairman, I hope these recommendations will be of value in 
the course of your review of the Export Administration Act. As I 
have said, they are substantially elaborated in the supplemental 
documents we are providing the subcommittee.

We believe there is a compelling need to return a degree of con 
sistency and predictability to the U.S. export administration proc 
ess. We are committed to cooperating with you to develop workable 
solutions for the difficult problems you are confronting.

Thank you very much for your interest.
[Mr. Kahler's prepared statement follows:]
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PREPARED STATEMENT OF H RICHARD KAHLER, MANAGER OF GOVERNMENTAL AF 
FAIRS, CATERPILLAR TRACTOR Co, REPRESENTING THE EMERGENCY COMMITTEE FOR 
AMERICAN TRADE, AND THE BUSINESS ROUNDTABLE

Thank you, Mr. Chairman:

I am H. Richard Kahler, Manager of Governmental Affairs, Caterpillar Tractor 
Co., which is an active member of the Business Roundtable and the Emer 
gency Committee for American Trade. I am pleased to be here today to , 
deliver testimony on behalf of both organizations.

My remarks today will focus on Executive branch authority under the 
Export Administration Act to impose foreign policy controls and national 
security controls, and on the administration of such controls. In 
addition, I'd like to discuss several specific legislative recommen 
dations. I will not address Issues related to short supply controls, the 
antiboycott provisions of the Export Administration Act or the President's 
international emergency economic powers.

U.S. international economic policies historically have sought to expand 
international trade and investment. They have been generally successful. 
Yet our share of world exports has been declining sharply. The decline 
is in large part due to the capriciousness of United States export 
control policies which brand American businesses as unreliable suppliers, 
investors and licensors.

This is contrary to the Intent of Congress. In passing the Export 
Administration Act of 1979, Congress expressed its desire to "emphasize 
the Importance of exports to the United States economy and confine use 
of export control authority to Instances where controls are essential." 
This direction is reflected in Section 3 (10) of the Act which declares 
it is "the policy of the United States that export trade by United 
States citizens be given a high priority and not be controlled except 
when such^controls (A) are necessary to further fundamental national 
security, foreign policy, or short supply objectives, (B) will clearly 
further such objectives, and (C) are administered consistent with basic 
standards of due process.

Congress Instituted further significant innovations in the Export 
Administration Act of 1979. Unlike earlier versions of the Act, the 
1979 action separates foreign policy controls from national security 
controls and applies different criteria and procedures to each. The 
foreign policy controls include several provisions designed to limit 
their use. Among those are:

A requirement that American industries and Congress be 
consulted prior to the Imposition of controls.

A requirement that certain criteria (including the likely 
effect of.the controls on the United States' export per 
formance, international competitiveness, and reputation as a 
supplier of goods and technology) be considered before 
controls are Imposed.

A general limitation based on foreign availability.

A requirement that a report be submitted to Congress upon 
the Imposition of controls and annually on the export control 
program in general.
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A provision mandating foreign policy controls expire auto 
matically after one year unless extended by the President.

These provisions, together with the Act's policy declarations, manifest 
a strong Congressional intent to limit the use of export controls to: 
(1) those rare circumstances where they are uniquely effective in 
furthering a fundamental foreign policy objective of the United States; 

"and (2) instances where their benefits outweigh the severe impact on 
domestic economic interests.

Unfortunately, that intent has often been ignored. The last two Admin 
istrations have not only resisted the Congressional call to limit the 
imposition of foreign policy export controls   but have expanded the 
use of those controls to an unprecedented degree.

We recognize the basic need for the Executive to retain the authority to 
impose foreign policy export controls. We acknowledge that instances 
will airse which beg prudent use of controls in the pursuit of well- 
defined and balanced foreign policy concerns. Nothing in the comments 
which follow is designed to undermine the Executive's ability to respond 
in appropriate situations. However, our comments and recommendations 
are prompted by the need to place reasonable constraints on the use of 
such controls.

In the recent past, the U.S. government has Imposed or extended controls 
on a wide array of exports. These range from oil and gas equipment for 
construction of the Trans-Siberian pipeline to stuffed animals for the 
Moscow Olympics. Export restrictions have been imposed without adequate 
consideration of their likely effectiveness, the available alternative 
courses of action, or the damage inflicted on the economy.

Instead of considering export controls a foreign policy control weapon 
of last resort, our government has increasingly used export control as 
the opening shot. In so doing, the United States has damaged its own 
commercial interests   and had little or no impact on target countries.

Controls must be imposed on a multilateral basis to be effective. 
Virtually all products manufactured by American companies  even those 
involving sophisticated technology   are available from many foreign 
competitors. Yet other countries do not usually support major U.S. 
foreign policy control sanctions. Unilateral controls imposed by the 
United States succeed only in diverting Important export business to 
major U.S. competitors.

For U.S. exporters, lost sales translate into reduced production, 
profits, and reinvestment; for the employees of these firms, they mean 
reduced wages or increased unemployment. For government at all levels   
federal, state and local   mean a loss of tax revenue and increased 
unemployment and social costs.

U.S. international political relationships and the rules governing 
International trade and investment are also adversely affected by the
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unilateral application of foreign policy export controls, the extra 
territorial application of United States law to prevent the re-export of 
U.S. products by unrelated foreign companies, and even the export of 
foreign-made products by overseas subsidiaries of licensees of United 
States companies, has created resentment in foreign capitals. It has 
also caused our trading partners to counteract what they regard as an 
infringement of their economic sovereignty.

The ineffectiveness of foreign policy controls, the harm they cause 
American economic interests and the availability of alternative courses 
of action argue strongly for limitations on the President's authority to 
impose foreign policy controls. In spite of clear Congressional intent, 
existing procedures and limitations have proven to be inadequate. As a 
result, we propose that the following general principles and recommen 
dations be reflected in the Export Administration Act as amended in 
1983.

Two principles should be the cornerstones for reforming the Act.

(1) The President should impose export controls only in the most
extraordinary circumstances to further significantly fundamental 
foreign policy objectives.

(2) Stronger safeguards are required to prevent the excessive and 
arbitrary use of the President's power to impose foreign policy 
export controls.

These principles are supplemented by a set of specific recommen 
dations which are subscribed to by both the Business Roundtable 
and the Emergency Committee for American Trade. We believe their 
adoption will refocus attention on the importance of exports to our 
economy, the severe costs of imposing foreign policy export controls, 
and the need for multilateral cooperation to make controls effective 
while maintaining the President's flexibility in the conduct of 
foreign policy.

1. A series of specific conditions must be met before unilateral 
foreign policy export controls can be Imposed. The existing 
criteria would be strengthened and new criteria added so that 
the President would be required to make a more compelling 
showing of need, effectiveness, economic impact and foreign 
unavailability.

2. The procedures required to be followed prior to the Imposition 
of export controls for foreign policy purposes should be made 
more stringent especially with respect to (a) consultations 
with Congress and the business community and (b) the submission 
to Congress of detailed reports evidencing that each of the 
criteria established in the Export Administration Act have 
been met. Any controls imposed in violation of the Act's 
requirements should be automatically invalidated and held 
unenforceable.
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3. Export controls for foreign policy purposes should not have 
retroactive application. The principle of "sanctity of 
contract" in international transactions should be preserved 
except in times of declared national emergency and war.

4. Export controls for foreign policy purposes should not be 
applied extraterritorially.

5. All export controls for foreign policy purposes should expire 
after 180 days, unless extended by the President. Extension 
of controls should be permitted only if the President follows 
the same procedures required to initiate controls.

National security export controls Involve different problems. Exports, 
to adversarial regimes, of goods or technology that would make a signif 
icant contribution to the military potential of those countries pro 
foundly affects the national Interest and should be controlled. Yet, 
national security controls applied to goods or technologies not militarily 
critical work only to disadvantage United States economic interests and 
do not provide a countervailing benefit to national security. The 
challenge Is how to focus the national security controls mechanism on 
only those goods and technology that need to be controlled for national 
security purposes.

The present system of national security controls does not provide that 
critical focus. The list of controlled items includes numerous products 
and technical data that are either available from foreign competitors, 
are militarily insignificant, or both. This overly broad application of 
national security controls needlessly costs the United States Government 
and domestic industries millions of dollars in administrative costs each 
year. Moreover, the delays and uncertainties involved in obtaining 
validated licenses lead to lost export orders and distrust of American 
businesses as reliable suppliers. Where the United States imposes 
controls on goods or technologies that are not controlled by other 
countries, the present licensing system needlessly handicaps American 
exporters as they compete for worldwide business.

A recent study by the General Accounting Office (GAO) highlights these 
problems. According to the study the government carefully reviewed less 
than 6% of the more than 65,000 export license applications for items 
controlled for national security reasons in fiscal year 1981. The   
report concluded that the licensing system "is more a paper exercise 
than a control mechanism."

We agree with the GAO findings. The present control system covers many 
more items than necessary to protect the national security interests of 
the United States. We propose that the following principles and recom 
mendations be incorporated in the Export Administration Act enabling 
American businesses to export more freely but without jeopardizing 
national security.

Two principles should guide reform of the national security controls 
section of the Export Administration Act.
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1. Transfers of products and technology to COCOM and neutral 
countries should be deregulated to the maximum extent possible con 
sistent with the need to prevent the reexport of militarily critical 
products and technology to Communist and other adversarial regimes.

2. Transfers of low-technology and low-technology products to any 
country should not be prohibited unless a compelling national security 
rationale can be demonstrated.

The following recommendations reflect these two principles and draw on 
the separate recommendations of the Business Roundtable and the Emer 
gency Committee for American Trade. Their Incorporation into the Export 
Administration Act will eliminate unnecessary administrative work for 
both the Government and private industry, conform our export control 
policy more closely to that of our allies and improve the international 
competitiveness of U.S. companies. Adoption of these recommendations 
will achieve all of these objectives without affecting national security.

1. Validated licenses should not be required for the transfer of 
products or technology to COCOM countries.

2. Validated licenses should not be required for the transfer of 
products or technology to friendly or neutral non-COCOM countries, 
provided they enter into bilaterial agreements with the United States 
that subject them to enforceable rules similar to those that apply to 
COCOM countries.

3. A Comprehensive Operations License should be established to 
cover multiproject operations. The new license would provide coverage 
for a broad spectrum of commodities and technical data required for a 
company's pre-defined missions. It would cover a company's transfer of 
products and technology among companies in a defined legal relationship 
(e.g.. subsidiaries, joint ventures, and consignees).

4. Licensing requirements for low-technology and low-technology 
products should be eliminated, except for those which the Department of 
Defense specifically identifies as requiring examination because of 
their military significance.

5. Products and technologies that are not truly critical to the 
defense of the United States and those available from foreign sources to 
an adversarial country should be eliminated from the Commodity Control 
List and the Militarily Critical Technologies List.

Lastly, the key to the successful implementation of American export 
control policy is establishing a balance between the need to control 
exports for national security, and foreign policy reasons and the need 
to promote exports as a means of reducing the foreign trade deficit. To 

~ facilitate conduct of a credible cost-benefit analysis prior to the 
imposition of controls and to provide for adequate due process, Congress 
should adopt a regulatory framework for administering the Export Admin 
istration Act consistent with the following principles:
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1. Export control regulation should be concerned with assessing 
the severity of the controls' impact on the international competitive 
ness of the United States. Furthermore, the regulation should recognize 
the likelihood that controls will effectively prevent the target country 
from acquiring the controlled items rather than simply divert sales to 
foreign competitors.

2. The procedures for Imposing administrative sanctions for 
violation of the EAA should be reformed, and an opportunity for judicial 
review of such sanctions established in order to assure that export 
controls are administered consistent with basic standards of due process.

The following recommendations reflect these two principles and draw on 
the separate recommendations of the Business Roundtable and the Emer 
gency Committee for American Trade. Their adoption will in our view 
enhance the administration of export controls and provide for adequate 
due process without affecting national security or the foreign policy 
flexibility of the President.

1. The primary responsibility for administering export controls 
should remain in the Department of Commerce, but increased resources 
should be devoted to this mission. Establishment of an independent 
agency or special agency within the Department of Defense to administer 
the export control program is not necessary.

2. The Department of Commerce should, upon the request of U.S. 
exporters, issue binding rulings on proposed export transactions similar 
to the rulings issued by the Department of Treasury in the tax area.

3. The Office of the United States Trade Representative should 
participate in the interagency review of decisions to impose export 
controls.

A. The EAA should be amended to provide for an administrative 
hearing prior to the imposition of a sanction or penalty against a 
company or individual charged with violating the Act. The decision of 
the hearing officer would be directly appealable to the Federal District 
Court.

Mr. Chairman, I hope these recommendations will be of value in the 
course of your review of the Export Administration Act. We believe 
there is a compelling need to return a degree of consistency and pre 
dictability to the U.S. Export Administration process. These hearings 
today can play a significant role in accomplishing that goal and in turn 
better assure the competitiveness of U.S. business overseas. We are 
committed to cooperating with you to develop workable solutions to the 
difficult problems you are confronting.

Thank you.
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ATTACHMENT 1—STATEMENT OF THE EMERGENCY COMMITTEE FOE AMERICAN TRADE

INTRODUCTION

The Emergency Committee for American Trade ("ECAT") is 
an organization of the leaders of 63 large U.S. firms with 
extensive overseas business interests. ECAT member companies 
had 1981 worldwide sales of nearly $700 billion and employed 
over five million people. The companies are major U.S. ex 
porters. They contribute significantly to the U.S. balance 
of payments both through their exports and through the 
profits earned by their foreign affiliates and joint ven 
tures .

Because of its long-standing support for the expansion 
of international trade and investment, ECAT members have long 
been and continue to be concerned with the effects that the 
Export Administration Act (EAA) has on the export sector of 
our nation as well as on investments abroad by the United 
States. ECAT member companies have asked ECAT to focus on 
the imposition of export controls for reasons of foreign 
policy. In addition, our members have asked that we comment 
on the need to improve the day-to-day implementation of the 
EAA itself.

SUMMARY OF BASIC RECOMMENDATIONS

In the area of foreign policy export controls, it is 
felt that the current statute needs strengthening in several 
areas.

First, it is felt that the Act is deficient in pro 
cedural requirements, especially in not requiring a formal 
comment period before foreign policy export controls can be 
imposed jj the Executive.

Second, it is felt that the Act should set out a series 
of specific conditions, including the determination of the 
economic impact of proposed controls, to be met before 
controls can be imposed.
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Third, it is felt that the foreign availability pro 
vision in the statute should be tightened up in order to 
better realize Congressional intent that export controls not 
be imposed when the result will simply be to abdicate 
business to U.S. foreign competitors.

Fourth, it is felt that the Act itself should not, as it 
does now, allow for extraterritorial imposition of foreign 
policy export controls.

Fifth, the Act should not, as it now does, allow for 
imposition of foreign policy export controls with retroactive 
effect.

And, sixth, it is felt that unilaterally-imposed foreign 
policy export controls should expire earlier than one year 
after imposition, as is provided under current law.

In the second major area of ECAT concern with the EAA -- 
overall implementation of the Act   five basic points have 
been agreed to by the membership.

First, we should call for the publication of export 
control rulings analogous to the rulinqs published by the 
Department of the Treasury in the tax area.

Second, Department of Commerce resources in the area of 
export controls should be strengthened.

Third, export control functions should not be trans 
ferred from the Department of Commerce and other government 
departments to an independent agency.

Fourth, new forms of licenses should be developed cover 
ing numerous export transactions of militarily critical tech 
nologies and equipment to CoCom countries.

And fifth, we recommend the development of a judicial 
review provision to ensure compliance with the Act.

GENERAL COMMENTS

We would now like to elaborate on the above recommen 
dations on foreign policy export controls and on overall 
implementation of the EAA.

FOREIGN POLICY CONTROLS

ECAT believes that foreign policy controls do not as a 
general rule achieve the principal objective for whicfi they 
are imposed, that is, effecting change in the political be-
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havior of other nations. This is especially the case with 
controls for which the United States does not have the sup 
port of its allies and in respect of controls that the United 
States imposes unilaterally.

Indeed, the imposition of such unilateral controls may 
have negative effects that far outweiqh any assumed benefits 
of "going it alone," i.e. proceeding without the support of 
our allies on export controls.

First among the negative effects of imposing unilateral 
controls is the promotion of the view that the United States 
is an unreliable supplier, that is, that U.S. companies 
cannot be relied upon to supply the goods and services which 
they contract to supply.

Foreign firms and governments cannot be expected 
automatically to switch back to U.S. goods and services if 
and when U.S. foreign policy export controls are taken off. 
In this sense, the unilateral imposition of foreign policy 
export controls leads to the permanent loss of markets to 
U.S. firms.

A number of ECAT member firms have been subjected to 
unilateral foreign policy export controls over the past few 
years. The vital business that they have lost has-been 
picked up by their foreign competitors. The latter are the 
only winners when unilateral controls are imposed by the 
United States. Our firms and their employees are the losers. 
Markets which have taken years to develop can be lost over 
night when unilateral foreign policy controls are arbitrarily 
applied by the United States.

A related concern for foreign customers is the question 
of replacement parts. If they are subjected to the controls, 
what good is the U.S. product? To improve their chances of 
obtaining what they need by way of goods and supplies, for 
eign governments can be expected to turn to non-U.S. sources.

A further and fundamental concern is the adverse impact 
that follows from the extraterritorial application of unilat- 
eral-U.S. controls on the economies of our allies. Indeed, 
the economic costs to them may well exceed the potential eco 
nomic costs for those countries whose political behavior we 
desire to change. To these economic costs must be added the 
political costs which are associated with differences with 
our allies over the imposition of foreign policy export con 
trols, particularly when they are applied on an extrater 
ritorial basis. a

In the period after World War II, when the United States 
was the preeminent economic power, it was in a position to 
enforce foreign policy export controls in a unilateral fash 
ion. Today such unilateral controls are frequently doomed to



18

failure by the ability of the country against when they are 
directed to obtain the goods or technologies under control 
from other sources.

Not to be overlooked too as a reason against imposing 
foreign policy export controls in a unilateral fashion is the 
havoc they wreak with the efforts of the United States to 
obtain the adherence of its allies and major trading partners 
to common rules to guide international trade and investment.

Procedures And Conditions Under Which Controls Are Imposed

While some have suggested that the President be denied 
the option of export controls as a foreign policy tool, this 
may be too drastic a step to be taken. However, ECAT members 
see the need for the establishment of specific procedures to 
be followed by the Executive before foreign policy export 
controls can be imposed.

Specifically, ECAT believes that the Executive should be 
required to notify the Congress of his intention to impose 
foreign policy export controls not less than forty-five (45) 
days before the day on which he would impose them as well as 
to provide an opportunity for any interested party to comment 
with respect to the proposed controls during the 45-day 
period. There is no such requirement in the current statute.

ECAT recognizes, however, that this procedure should not 
restrict the ability of the President to impose foreign 
policy controls in order to fulfill obligations of the United 
States pursuant to treaties or other international agreements 
to which the United States is a party.

Furthermore, we recommend that additional conditions 
would have to be met before the President could impose, 
expand, or extend unilateral foreign policy export controls. 
If the recommended conditions cannot be met, the presumption 
is that the President should not impose the controls. This 
contrasts with the current statute in which the criteria set 
out for imposition of foreign policy export controls are only 
to be considered by the President.

ECAT's recommendations would require the President to 
determine that:

 reasonable efforts have been made to achieve the 
purposes of the controls through negotiations or 
other alternative means;

--the proposed controls are compatible with the for 
eign policy objectives of the United States and 
with overall United States policy toward the 
country which is the proposed target of controls;
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--the reaction of other countries to the imposition 
or expansion of such export controls by the United 
States has been taken into account;

 such controls are likely to achieve the intended 
foreign policy purpose;

--like goods or technology or directly competitive 
goods or technology are not available from uncon 
trolled sources;

--all feasible steps have been taken to initiate and 
conclude negotiations with appropriate foreign 
governments for the purpose of securing their co 
operation in imposing the same controls as those 
proposed by the United States;

 evaluations must be made as to the likely effects, 
including economic impacts, of the proposed con 
trols on the export performance of the United 
States, on the competitive position of the United 
States in the international economy, on the inter 
national reputation of the United States as a sup 
plier of goods and technologies, and on individual 
United States companies and their employees and 
communities; and

 the foreign policy conseguences of imposing or not 
imposing such controls have been evaluated.

In a report to Congress, the President should be 
required to report in detail how these conditions have been 
met. His report should also respond to comments received 
from interested parties on the proposed controls.

Foreign Availability

The foreign availability provision in the statute has 
been narrowly interpreted by the Executive. Goods and tech 
nologies made subject to controls have been determined not to 
be available abroad because the foreign goods and technolo 
gies are not precisely "comparable." PCAT believes that the 
concept of foreign availability needs to be clarified to in 
dicate that comparability covers not only like goods and 
technologies but also "directly competitive" goods and tech 
nologies .

Extraterritorial Application

ECAT members believe that foreign policy controls 
should not have extraterritorial application, i.e., they 
should not apply to U.S. foreign subsidiaries, branches, or 
licensees.
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In the case of multilateral controls, activities of 
these U.S. foreign subsidiaries, branches, and licensees 
would be controlled by the governments of the countries in 
which they are located. ECAT members think this is approp 
riate .

Sanctity of Contract

Foreign policy export controls imposed by the United 
States should be made compatible with the internationally 
recognized concept of the sanctity of contracts, a concept 
important to the long-term commercial and security interests 
of the United States. The Act should be amended to allow 
only the prospective application of foreign policy export 
controls.

We specifically recommend that foreign policy controls 
should not be imposed on goods or technologies which are 
exported from the United States to a given country in per 
formance of a binding contract when that contract was entered 
into before, or under an export license issued before, the 
date on which the Executive notifies the Congress of his 
intention to impose controls on exports to that country.

Exclusion For Medicines and Medical Supplies

ECAT supports the exclusion currently in the statute 
that foreign policy controls not be imposed on the export of 
goods or technologies required to meet basic human needs 
abroad.

Expiry of Export Controls

The current statute provides for the expiry of uni- 
laterally imposed foreign policy controls one year after 
their imposition. ECAT believes that more frequent and 
careful review of foreign policy export controls is 
necessary. This can be achieved by establishing that (a) 
such controls expire six months after the date on which they 
are imposed and (b) their extension or expansion requires the 
Executive to recomply with the conditions met at the time of 
their original imposition. ,

IMPLEMENTATION OF THE EAA

ECAT is of the view that day-to-day implementation of 
export controls needs to be improved. Implementation re 
quires greater clarity and consistency.

Administrative Rulings

One feasible way for obtaining improvements in the 
Department of Commerce's administration of the EAA would be 
for the Department to publish export control rulings analo-
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gous to the rulings published by the Department of the 
Treasury in the tax area. A ruling on a proposed export 
transaction would be issued by the Department of Commerce at 
the request of an exporter and would be required to be issued 
by the Department in a timely fashion. The ruling would pro 
vide a definitive interpretation of applicable law and would 
bind the Secretary of Commerce with respect to the trans 
action in question as well as to identical subsequent trans 
actions .

Resources

The resources available to the Department of Commerce in 
the area of export controls need to be strengthened. ECAT 
sees a need for improvement in Commerce Department personnel 
working in the export control area as regards their general 
level of expertise and their professional training.

Independent Agency

ECAT members are opposed to a proposal for the estab 
lishment of an Office of Strategic Trade that would have 
transferred to it the export control staff and export control 
functions of the Commerce Department together with similar 
transfers from the Defense Department and other interested 
agencies. There is a great concern that such a reorganiza 
tion by removing or diluting the business perspective that 
the Commerce Department brings to its deliberations on export 
control matters could result in inappropriate control of U.S. 
exports.

New Licenses

ECAT supports the development of new forms of licenses 
covering numerous export transactions of militarily critical 
technologies and equipment to CoCom countries. One form of 
license might be based on defined relationships among speci 
fic parties, e.g., transfers between parent companies and 
subsidiaries.

Judicial Review

ECAT members are concerned that the conditions and 
procedures for imposition of foreign policy export controls 
be consistently followed by the Executive. Their experience 
with the EAA suggests that the criteria and procedures for 
foreign policy export controls which are currently in the Act 
have been breached in their spirit and their letter by the 
Executive. Accordingly, ECAT supports the addition of a 
judicial review provision to help ensure that EAA conditions 
and procedures be followed precisely.

The provision would provide for judicial review in those 
situations in which (1) an interested party believes that an 
action required to be taken under the Act has not been taken 
and (2) a person believes that a civil penalty or an adminis 
trative action is unsupported by substantial evidence on the 
record or is not otherwise in accordance with law.
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ATTACHMENT 2—STATEMENT OF THE BUSINESS ROUNDTABLE

EXECUTIVE SUMMARY

The Export Administration Act (EAA) of 1979, the principal 

authority for controlling exports, expires on September 30, 

1983 This paper presents the views of the Business Roundtable 

Task Force on International Trade and Investment on the 

Executive Branch's authority under the EAA to impose foreign 

policy controls and national security controls, and on the 

administration of export controls established pursuant to the 

EAA It does not address issues related to short supply 

controls, the antiboycott provisions of the EAA, or the 

President's international emergency economic powers

Exports are critical to the health of our domestic 

economy Yet, the United States' share of world exports has 

been steadily declining That decline is in large part due to 

the capriciousness of United States export control policies 

which brand American businesses as unreliable suppliers, 

investors and licensors

The problems are most acute with respect to foreign policy 

export controls The need for flexibility and the broadest 

possible array of options require that the President possess 

the power to impose export controls for foreign policy 

purposes Yet, the dubious effectiveness of foreign policy 

export controls, concern regarding the disproportional harm 

they inflict on American economic interests, and the 

availability of more effective and less damaging options argue
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strongly for limitations on the President's authority It is not 

the existence of the President's power to impose export controls 

that is objectionable, but rather the excessive and arbitrary use of 

that power

National security export controls involve different problems. 

Exports to adversarial regimes of goods or technology that would 

make a significant contribution to the military potential of those 

countries profoundly affect the national interest and should be 

controlled If national security controls are applied to goods or 

technologies that are not militarily critical, however, they work 

only to disadvantage United States' economic interests without 

providing a countervailing benefit to tne national security Thus, 

an essential problem that must be addressed is how to focus the 

national security controls mechanism so that only those goods and 

technology that need to be controlled for national security purposes 

are in fact controlled

A Foreign Policy Export Controls

The following general principles should serve as the 

cornerstones for reforming the EAA

1 The President should impose export controls only to 
further significantly fundamental foreign .policy objectives in 
the most extraordinary circumstances

2 Appropriate safeguards are required to prevent the 
excessive and arbitrary use of foreign policy export controls

The following recommendations reflect the above 

principles Their adoption will refocus attention on the
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importance of exports to our economy, the severe costs of 

imposing foreign policy export controls, and the need for 

multilateral cooperation to make them effective, while 

maintaining the President's flexibility in the conduct of 

foreign policy

1 The EAA should require that the President carefully 
consider each of the statutory criteria -- foreign 
availability, likely effectiveness, the reaction of other 
countries, effects on U S exports and the U S economy, 
enforcement capability and alternative means -- prior 
to the imposition of controls

If the President fails to follow any one of the required 
procedures -- consultation with the Congress, consideration of 
business views and submission to Congress of a comprehensive 
report setting forth specific findings with respect to each of 
the statutory criteria -- export controls cannot be imposed

2 The existing criteria for imposing foreign policy 
controls should be strengthened, requiring the President to 
make a more compelling showing of need, effectiveness, and 
foreign unavailability In addition, the criteria should 
include limitations on the unilateral imposition of foreign 
policy controls

3 Export controls for foreign policy purposes should not 
be applied retroactively

4 Export controls for foreign policy purposes should not - 
be applied extraterritorially

B National Security Controls

Two principles should guide reform of the national security 

controls section of the EAA

1 Transfers of products and technology to COCOM and 
neutral countries should be deregulated to-the maximum extent 
possible consistent with the need to prevent the reexport of 
militarily critical products and technology to Communist and 
other adversarial regimes

2 Transfers of low-technology and low-technology products 
to any country should not be prohibited unless a compelling 
national security rationale can be demonstrated
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The following recommendations reflect the above two 

principles Incorporation of these recommendations into the 

EAA will eliminate unnecessary administrative work for both the 

Government and private industry, conform our export control 

policy more closely to that of our allies and improve the 

international competitiveness of U S companies Adoption of 

these recommendations will achieve all of these objectives 

without affecting national security

1 Validated li'censes should not be required for the 
transfer of products or technology (other than militarily 
critical technology, keystone equipment and keystone materials) 
to COCOM countries

2 Validated licenses snouia not ce required for the 
transfer of products or technology (other than militarily 
critical technology, keystone equipment and keystone materials) 
to friendly or neutral non-COCOM countries, provided they enter 
into bilateral agreements with the United States that subject 
them to enforceable rules similar to those that apply to COCOM 
countries

3 A Comprehensive Operations License should be 
established to cover multiproject operations The new license 
would provide coverage for a broad spectrum of commodities and 
technical data required for a company's pre-defined missions 
It would cover a company's transfer of products and technology 
among companies in a defined legal relationship (eg, 
subsidiaries, joint ventures, and consignees)

4 Licensing requirements for low-technology and 
low-technology products should be eliminated, except for those 
which the Department of Defense specifically identifies as 
requiring examination because of their military significance

5 Products and technologies that are not truly critical 
to the defense of the United States and those available from 
foreign sources to an adversarial country should be eliminated 
from the Commodity Control List and the Militarily Critical 
Technologies List
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C The Administration o£ Export Controls 

To facilitate conduct of crediole cost-benefit analysis 

prior to the imposition of export controls and to provide for 

adequate due process, Congress should adopt a regulatory 

framework for administering the EAA consistent with the 

following principles

1 The procedures and structure for administering export 
controls should be concerned with and capable of assessing 
adequately the severity of the controls' impact on the 
international competitiveness of the United.States and the 
likelihood that controls will effectively prevent the target 
country from acquiring the controlled items rather than simply 
divert sales to foreign competitors

2 The procedures for imposing administrative sanctions 
for violation of the EAA should be reformed, and an opportunity 
for judicial review of such sanctions established in order to 
assure that export controls are administered consistent with 
basic standards of due process

The following recommendations reflect these principles

1 The primary responsibility for administering export 
controls should remain in the Department of Commerce, but 
increased resources should be devoted to this mission 
Establishment of an independent agency or special agency within 
the Department of Defense to administer the export control 
program is not necessary

2 The Office of the United States Trade Representative 
should participate in the interagency review of decisions to 
impose export controls

3 The EAA should be amended to provide for an 
administrative hearing prior to the imposition of a sanction 
or penalty against a company or individual charged with 
violating the Act The decision of the hearing officer would 
be directly applicable to the Federal District Court
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I FOREIGN POLICY EXPORT CONTROLS

A. Introduction

In passing the Export Administration Act (EAA) of 1979, 

Congress expressed its intent to "eraphasiz[e] the importance of 

exports to the United States economy and confinfej the use of 

export control authority to instances where controls are 

essential " 1J This direction is reflected in Section 3(10) 

of the Act where it is declared to be "the policy of the United 

States that export trade by United States citizens be given a 

high priority and not be controlled except wnen such controls 

(A) are necessary to further fundamental national security, 

foreign policy, or short supply objectives, (B) will clearly 

further such objectives, and (C) are administered consistent 

with basic standards of due process " 2J

To further its intent, Congress instituted major 

innovations in the EAA of 1979 Unlike earlier versions, the 

1979 Act separates foreign policy controls from national 

security controls and applies different criteria and procedures 

to each The separate treatment of foreign policy controls 

includes several provisions designed to limit their use Among 

those provisions are

1J S Rep No 96-196, 96th Cong , 1st Sess 3, reprinted in 
[1979] U S Code Cong & Ad News 1147, 1150

2J 50 U S C app § 2402(10) .

28-755 O - 86 -. 2
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  a general limitation based on foreign 
availability, a list of factors (including 
the likely effect of the controls on the 
export performance of the United States, its 
international competitiveness, and its 
reputation as a supplier of goods and 
technology) that must be considered before 
controls are imposed or extended,

  a requirement that reasonable efforts 
be made to achieve the desired foreign 
policy goals through negotiation or other 
means, a requirement that the Executive 
Branch consult with appropriate American 
industries and with Congress prior to 
imposition of controls,

  a requirement that reports be submitted 
to Congress upon the imposition of controls 
and annually on the export control program 
in general,

  and a provision mandating the automatic 
expiration of foreign policy export controls 
one year after imposition unless the 
President extends them

These provisions, together with the Act's policy 

declarations, manifest a strong congressional intent to limit 

the use of export controls to those rare circumstances where 

they are uniquely effective in furthering a fundamental 

foreign policy objective of the United States and where their 

benefits outweigh the severe impact on domestic economic 

interests

Unfortunately, that intent has often been ignored The 

Carter and Reagan Administrations have not only resisted the 

congressional call to limit the imposition of foreign policy 

export controls, they have expanded the use of those controls 

to an unprecedented degree
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The U S Government has imposed or extended controls on a 

wide array of exports ranging from oil and gas equipment for 

use in the construction of the trans-Siberian pipeline to 

stuffed animals destined for the Moscow Olympics to writing 

paper for the South African police This was done without 

adequate consideration of the likely effectiveness of the 

controls, the available alternative courses of action, or the 

damage inflicted on the United States economy Instead of 

viewing export controls as a weapon of last resort in an 

arsenal of diplomatic and economic options that can be used to 

confront foreign policy problems, our Government has 

Increasingly reached for the export control weapon to fire the 

opening shot In so doing, the United States has succeeded 

only in damaging its own commercial interests with little or no 

impact on target countries

The Executive Branch's reflexive use of export controls 

stems from a limited view of its foreign policy options In 

seeking to achieve an international objective, the President 

has frequently chosen to impose export controls in lieu of 

exercising the wide array of other political and diplomatic 

options that are available In most cases these alternatives 

would be more effective and less damaging to the American 

economy than export controls They include issuing public 

statements of disapproval, employing quiet diplomacy to alter 

the offending conduct, reducing or terminating cultural, 

scientific, or educational exchanges, downgrading the level
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of U S diplomatic representation, and reducing or terminating 

foreign aid Unfortunately, the ease with which the Executive 

Branch can invoke export controls discourages the President 

from seriously considering these more creative, less costly 

alternatives

The growing use of export controls for foreign policy 

purposes is based on a questionable assumption that U S. 

export controls imposed unilaterally can effectively prevent 

controlled items from reaching the target country While the 

United States for many years occupied a dominant position in 

worla trade, that is no longer the case Today, U S companies 

face a multitude of competitors from numerous countries 

Virtually all products manufactured by American companies -- 

even those involving sophisticated technology -- are available 

from foreign suppliers In most cases where foreign suppliers 

do not produce a comparable product, withdrawal of U S 

companies from a market encourages the emergence of foreign 

competition As a result, export controls imposed unilaterally 

are unlikely to have significant economic effect on the target 

country

Only controls imposed on a multilateral basis have any hope 

of being effective Vet, typically, that cooperation has not 

been forthcoming Our allies have not supported major U S 

foreign policy export control sanctions. the ban on exports of 

oil and gas equipment to the Soviet Union, the trade embargo 

against Uganda during the reign of Idi Amin, the prohibition
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on exporting merchandise relating to the 1980 Moscow Olympics, 

or the disapproval of the sale of a computer to the Soviet news 

agency TASS Nor can cooperation from our allies be counted on 

in the future A Working Committee of the President's Export 

Council reports that of nine countries surveyed (Canada, 

France, Germany, Italy, Japan, the United Kingdom, Austria, 

Switzerland, and Sweden), only two have a statutory basis for 

imposing foreign policy export controls and they are "almost 

never used " 3J

Unilateral controls imposed by the United States succeed 

only in diverting important export business to foreign 

competitors The resulting economic los'ses to U S companies 

are far-reaching They are not limited to the export sales 

actually prohibited, but include lost opportunities for sales 

o'f spare and replacement parts, "add-on" equipment, new 

equipment to replace broken or obsolete models, and training 

and maintenance services

For the U S economy, a generally weakening trade 

competitiveness is exacerbated by the application of foreign 

policy export controls which brands U S companies as 

unreliable suppliers For U S exporters, lost sales translate 

into reduced production, profits, and reinvestment, for the 

workers of these firms, they mean reduced wages or greater

*- Final Report, President's Export Council, Subcommittee on 
Export Administration, Ad Hoc Working Committee on Foreign 
Export Controls, p 3 (Dec 3, 1982)
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unemployment For government at all levels -- federal, state 

and local -- they mean a loss of tax revenue and increased 

unemployment and social costs

The adverse economic impact of foreign policy export 

controls has not gone unnoticed by President Reagan He has 

repeatedly said that trade embargoes, such as the ban on grain 

sales to the Soviet Union, discredit the reputation of U S 

suppliers, result in the loss of tens of thousands of jobs, 

reduce the prices of American products, decrease the American 

share of the world market, and weaken the American economy 

Observing that "[njothing means more to the health of American 

agriculture than restoring our reputation as a reliable 

supplier," the President promised that "farm exports will not 

be singled out as an instrument of foreign policy except in 

extreme situations______-- such as a war or or something of ' 

that kind -- and then that would only be as part of a broad 

trade embargo supported by our trading partners '"* J 

(emphasis added)

Unfortunately, President Reagan has made it clear that his 

assurances only apply to agricultural products and not to 

industrial goods and technology 5J That unjustified

" J Remarks at the Werries Family Farm (October 20, 1982)

5J Remarks at the 64th Annual Meeting of the American Farm 
Bureau Federation (Jan 11, 1983) "As we have in the past, 
we'll continue to differentiate between readily available 
agricultural products and industrial goods and technology "
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differentiation is apparently grounded on assumptions regarding 

American manufacturing and technological dominance that have 

not been true for years The injury to American suppliers' 

reputations for reliability, the diversion of sales to foreign 

competitors, and the consequent loss of jobs are direct results 

of bans on industrial exports, just as they are of agricultural 

export embargoes

U S international political relationships and the rulas 

governing international trade and investment are also adversely 

affected by the unilateral application of foreign policy export 

controls The extraterritorial application of United States 

lav* to prevent trie reexport of United States goods by unrelated 

foreign companies and even the export of foreign-made goods by 

foreign subsidiaries or licensees of United States companies 

has created resentment in foreign capitals and caused our 

trading partners to take steps to counteract what they regard 

as an infringement on their economic sovereignity

Skepticism regarding the effectiveness of foreign policy 

export controls, concern about the disproportionate harm they 

inflict on American economic interests and the availability of 

alternative courses of action argue for repeal of, or 

limitations on, the President's authority to impose foreign 

policy export controls

In 1979, Congress indicated that controls for foreign 

policy purposes should be reserved for extraordinary situations 

and imposed only after careful deliberation and consultation



34

In spite of this intent, the procedures and criteria contained 

in that Act have proven to be inadequate and easily 

circumvented As a result of these deficiencies, the Business 

Roundtable Task Force on International Trade and Investment 

proposes that the general principles and recommendations 

described below should be reflected in the EAA as amended in 

1983 

B General Principles

Two principles should serve as the cornerstones for 

reforming the EAA

First, the President should impose export controls only to 

further significantly fundamental foreign policy obiectives in 

the most extraordinary circumstances While the imposition of 

export controls should be viewed as an exceptional response to 

a foreign policy crisis, situations may arise when such a 

response is singularly appropriate The unpredictability of 

relations among countries requires that the President's foreign 

policy arsenal include the power to impose foreign policy 

export controls in extraordinary circumstances It is not the 

existence of the President's power to impose foreign policy 

export controls that is objectionable, but rather tne excessive 

and arbitrary use of that power

Second, appropriate safeguards are required to prevent the 

excessive and arbitrary use of the President's power to impose 

foreign policy export controls The EAA in its present 

version lacks effective restraints on the President's power to
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impose foreign policy controls While Congress recognized many 

of the factors that weigh against imposition of foreign policy 

export controls and mandated in the EAA of 1979 that the 

Executive Branch carefully consider those factors, the 

provisions of the Act are mainly hortatory Thus, the EAA 

relies on presidential self-restraint Unfortunately, that 

self-restraint has been notably absent

Reform of the EAA should therefore be directed at 

formulating effective procedures for and limitations on the 

exercise of this extraordinary power Congress should replace 

the hortatory language of the present EAA with safeguards 

designed to reorient the Executive Branch away from the 

reflexive imposition of export controls as the first response 

to foreign policy problems and toward more creative and 

effective alternative courses of action that are not as 

injurious to the economic and political interests of the United 

States

C Recommendations

The following recommendations reflect the above 

principles Their adoption will, in our view, refocus 

attention on the importance of exports to our economy, the 

severe costs of imposing foreign policy export controls, and 

the need for multilateral cooperation to make them effective, 

while maintaining the President's flexibility in the conduct of 

foreign policy
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Recommendation 1

The EAA should require that the following procedures be 
followed with respect to the imposition of export controls for 
foreign policy purposes

(a) Prior to imposing or extending export controls, 
the President must publish his intention to do so in the 
Federal Register The Federal Register notice must include 
an announcement of a public comment period

(b) The Executive Branch must consult with Congress, 
hold public hearings, consider written comments and submit 
to the Congress a comprehensive report setting forth 
specific findings with respect to each of the criteria 
contained in the Act, before imposing or extending export 
controls If the President fails to follow any one of 
these procedures, the controls cannot be imposed

(c) If the President determines that the national 
interest requires immediate imposition of foreign policy 
export controls, he may postpone the consultations, 
hearings and comment period until after such imposition 
The Executive Branch must, however, hold consultations and 
hearings, and commence the comment period within thirty 
(30) days of imposing the controls

If these emergency procedures are invoked, the 
President must nevertheless submit to Congress a 
preliminary report prior to the imposition of controls 
The preliminary report must reflect consideration of each 
of the criteria specified in the Act based upon the best 
information available to the President It must also 
explain why consultations and hearings couj.d not be held 
prior to the imposition of the controls / Any controls 
imposed prior to the submission of a preliminary report 
would be void and unenforceable Within forty-five (45) 
days from imposition of the controls, the President must 
submit to Congress a final report setting forth specific 
findings with respect to each of the criteria contained in 
the Act If the President fails to submit such a final 
report within forty-five days, the controls automatically 
expire

(d) All export controls imposed for foreign policy 
purposes expire after 180 days If the President wishes to 
extend the controls beyond that time, he must again 
initiate the procedures outlined in sections (a) and (b)
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These recommendations are designed to insure that the 

President carefully considers each of the criteria specified in 

the Act -- foreign availability, likely effectiveness, the 

reaction of other countries, effects on U S exports and the 

U S economy, enforcement capability, and alternative means -- 

prior to imposition of the controls The hearing and public 

comment requirement will enable private industry to provide the 

Executive Branch with data relevant to the issues of foreign 

availability and economic impact a.long with congressional 

consultations, it will also provide a forum for the airing of 

various political factors which the Executive Branch should 

take into account: as it ponaers its options ana attempts to 

build a public consensus for whatever action it chooses

Typically, development of foreign policy strategy and 

tactics evolves over an extended period of time Public 

hearings, congressional consultations and the preparation of a 

report should be able to fit easily within that time frame and 

therefore", in the usual situation, there is no reason why the 

Executive Branch should impose export controls without first 

following these procedures

We recognize, however, that international crises 

occasionally require swift and decisive action In those 

situations, the recommended procedure provides for the 

immediate imposition of export controls followed by the 

requisite hearings and consultations within 30 days Even in 

crisis, it is vital that the President .consider the likely 

effectiveness of the controls he intends to impose and the
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available alternatives that may be more effective and less 

costly To insure that these factors are considered, the 

recommended procedure requires the President to submit a 

preliminary report to Congress before imposition of controls 

Since the President is required under present law to consider 

the statutory criteria before imposing export controls, the 

additional burden of submitting a preliminary report would be 

minimal

Section 6(c) of the present Act requires the President to 

submit to Congress a report specifying his conclusions with 

respect to each of the statutory criteria and what alternative 

means were attempted or considered Reports submitted auring 

the last four years have tended to be conclusory and have been 

filed months after imposition of the controls This suggests 

that the reports reflect an ex post facto rationale for 

imposing the controls rather than careful deliberation prior to 

their imposition

The recommended procedure would require that a report with 

detailed findings be submitted to Congress prior to imposition 

of the controls, or in the case of an emergency, within 45 days 

after imposition These procedures are self-policing, if the 

reports are not submitted within the allotted time, the 

controls are not enforceable The self-policing mechanism -- 

which also applies to the preliminary report requirement -- 

guarantees compliance by the Executive Branch without involving 

judicial or congressional review and the separation of power- 

problems such review would raise



39

After 180 days, the actual effectiveness and domestic 

economic impact of the controls can be adequately assessed 

Moreover, the original foreign policy justification for 

imposing the controls may need reconsideration Therefore, the 

recommended procedure requires the President to reassess the 

appropriateness of continuing the controls by following the 

same hearing, consultation, and reporting procedures as when he 

initially imposed the controls The emergency waiver of 

procedures is not necessary in cases involving the extension of 

controls Since the controls would have been in effect for six 

months, the President clearly would have sufficient time to 

carry out all the required procedures 

Recommendation 2

The existing criteria for imposing foreign policy controls 
should be strengthened, requiring the President to make a more 
compelling showing of need, effectiveness, and foreign 
unavailability In addition, the criteria should include 
limitations on the unilateral imposition of foreign policy 
controls

As presently drafted, the criteria for imposing foreign 

policy export controls are disproportionately weak in 

comparison with the political and economic costs the controls 

inflict In particular, the issue of the likely effectiveness 

of the controls is not adequately defined Effectiveness of 

export controls involves two components (1) the ability to 

deprive the target country of the controlled goods, and (2) 

modification of the target country's offending conduct 

Neither of those factors is adequately addressed in the present 

statute
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The key to the effectiveness of controls is foreign 

availability As stated above, there is virtually no 

technology or product produced in the United States that is not 

or cannot be produced in other Western industrialized 

countries Unilateral controls are therefore per se 

ineffective They act only to divert export sales from U S 

companies to our foreign competitors Only multilateral 

controls broad enough to effectively prevent the target country 

from obtaining sufficient quantities of the controlled goods or 

techrclogy should be authorized

Other factors, such as the importance of the controlled 

product to the target country's economy and the importance of 

the offending policy or conduct to the target country's 

ideology, will also affect the likelihood that export controls 

will be politically effective and should be taken into 

consideration as well

The EAA should also require that the domestic economic and 

foreign political costs of imposing controls be outweighed by 

the need to take that particular action In this regard, the 

declaration of policy contained in Sections 3(2)(B) and 3(10) 

of the 1979 ^ct should be incorporated into the Act's 

substantive provisions and thereby prohibit the imposition of 

foreign policy controls unless the President determines that 

the controls are necessary to further significantly a 

fundamental objective of American foreign policy and that they 

have a reasonable likelihood of doing so effectively
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Moreover, the President should be required to certify, prior to 

imposing any foreign policy export controls, that all less 

restrictive and less costly methods of achieving the desired 

objective have been found inappropriate or insufficient 

Recommendation 3

Export controls for foreign policy purposes should not 
have retroactive application

(a) With respect to exports requiring validated 
licenses, once the license is issued, it should not be 
subject to repeal or any further restriction

(b) With respect to exports that fall within general 
licenses, new restrictions or license requirements would 
not affect existing contracts

The retroactive application of foreign policy export 

controls, except in times of war or national emergency, brands 

American firms as unreliable suppliers in the eyes of our 

trading partners Trust is essential to the development of 

enduring business relationships Both parties to a transaction 

must have confidence that, once an agreement is reached, it 

will be executed in a timely fashion If the changing winds of 

American policy can nullify valid contracts, foreign purchasers 

will look to suppliers located elsewhere

In fact, that is precisely what has occurred The 

retroactive application of controls on exports of oil and gas 

equipment to the Soviet Union is the latest example of why 

foreign purchasers are wary of trading with American firms 

Foreign purchasers will gladly settle for alternative suppliers 

rather than enter into a transaction where the cardinal 

principle of commercial intercourse -- "the sanctity of 

contract" -- cannot be guaranteed



42

It is not only the exercise of the power to impose export 

controls retroactively that is injurious to American economic 

interests, the very possibility that controls will be imposed, 

retroactively has a pernicious, chilling effect on U S trade 

Companies in countries which have already been subject to the 

controls will certainly seek to avoid American suppliers, but 

so will other foreign companies fearing they will be future 

targets

As George Shultz noted when he was President of Bechtel 

Corporations "In the eyes of the rest of the world, if the 

US is willing to break a contract in one area, we will be 

willing to break contracts in other areas as v,ell 

(T]raders, individual or corporate or government, must keep 

their bargains, and government must not place private parties 

in the position of breaking a bargain properly arrived 

at "'- On the same day that he signed a law which contains a 

contract sanctity provision, President Reagan echoed this 

sentiment He stated that "there must be no question about our 

respect for contracts We must restore confidence in the 

United States' reliability as a supplier "'-

The inclusion of a "sanctity of contract" provision in the 

EAA is the only truly effective way to restore the reputation 

of U S exporting companies as reliable suppliers and to avoid 

unfair financial burdens on U S companies and workers

ej George P Shultz, Lightswitch Diplomacy, pp 4, 8

7J Remarks at the 64th Annual Meeting of the American Farm 
Bureau Federation (Jan 11, 1982)
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Several different types of compensation plans have been 

suggested to remedy the unfair financial burden that falls upon 

some segments of American industry, while other businesses 

remain unaffected by the controls In our view, these plans do 

not address the critical problem the long-term economic 

injury that results from being deemed unreliable suppliers 

Indeed, foreign purchasers may interpret the implementation of 

a compensation scheme as a sign that controls will be applied 

retroactively (and thus contracts will be broken) more often in 

the future 

Recoir~endation 4

Export controls for foreign policy purposes snould not 
apply to foreign nationals, including foreign subsidiaries and 
licensees of United States corporations

The EAA of 1979 authorizes the President to "prohibit or 

curtail the export of any goods or technology

subject to the jurisdiction of the United States or exported by 

any person subject to the jurisdiction of the United 

States " SJ The statute fails to define the phrase "person 

subject to the jurisdiction of the United States," but 

regulations promulgated under the statute have defined it to 

include, in varying degrees, non-U S citizens located outside 

of the United States ' J

' J 50 U S C app §§ 2405 (a)

" J For example, the regulations governing the 1980 embargo 
of grain sales to tne USSR applied to the export and 
reexport of U S -origin grain by foreign companies 15 C F R 
§ 376 5 (repealed 1981)
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The extraterritorial reach of the EAA was extended to an 

unprecedented degree in June,1982, when the Department of 

Commerce issued regulations prohibiting the sale of oil and gas 

equipment to the Soviet Union by foreign firms owned or 

controlled by U S companies, irrespective of any dependence on 

U S origin product content or use of U S technology The 

regulations also prohibited delivery of such equipment to the 

Soviet Union by foreign firms that used any technical 

information under license at any time in the past by an 

American firm, even if at the time the information was supplied 

there were no restrictions on the use of such information 10J

Our allies ana trading partners jere reportedly outraged at 

this unprecedented extension of U S extraterntional 

jurisdiction As a number of foreign policy commentators 

observed, instead of influencing the Soviet Union to alter its 

policies in Poland -- the stated objective of the regulations 

-- the controls succeeded only in serving Soviet interests by 

driving a wedge between the United States and its allies

The European Community characterized the regulations as "an 

unacceptable interference in the affairs of the European 

Community" and a violation of international law Several 

countries, notably Great Britain and France, invoked their own 

laws to compel companies doing business within their 

territories to honor existing contracts, even if to do so would 

violate the U S regulations Consequently, foreign

10J 47 Fed Reg 27250 (June 24, 1982)
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subsidiaries and licensees of U S companies were placed in an 

untenable situation either they could comply with the U S 

regulations and face penalties under the laws of their own 

countries, or they could defer to their host governments and 

subject themselves to U S sanctions

As a result, U S companies now bear a triple burden, they 

are viewed as unreliable suppliers, unreliable investors and 

unreliable licensors

A related problem is that the extraterritorial application 

of foreign policy controls is undermining U S efforts to 

insure its companies fair treatment in foreign countries If 

Tine United States continues to insist tnat it can control the 

exports of foreign subsidiaries of U S companies, then it is 

highly unlikely that significant progress will be achieved in 

getting other countries to adopt and adhere to the fundamental 

principle of national treatment

This situation should not be allowed to continue Almost 

by definition, the extraterritorial application of foreign 

policy export controls will eventually lead to serious 

political and economic tensions It is beyond question that 

the United States would indignantly rebuff any attempt by a 

foreign government to control the exports of American 

nationals; it would be naive to expect our allies to act 

otherwise Th,e United States can not afford to utilize a 

tactic that strains both diplomatic and economic relations with 

our allies, while imposing its principal economic costs not on 

our adversaries, but on ourselves
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For all these reasons, the EAA of 1983 should therefore 

prohibit the extraterritorial application of U S export 

controls for foreign policy purposes

II NATIONAL SECURITY EXPORT CONTROLS

A Introduction

Exports to adversarial regimes of goods or technology that 

would make a significant contribution to the military potential 

of those countries profoundly affect the national interest and 

should be controlled i'et, national security controls applied 

to gooas or technologies that are not militarily critical work 

only to disadvantage United States economic interests without 

providing a countervailing benefit to the national security 

The challenge is how to focus the national security controls 

mechanism so that only goods and technology that need to be 

controlled for national security purposes are in fact 

controlled

The present system of national security controls does not 

provide that critical focus The list of controlled items 

includes numerous products and technical data that are either 

available from foreign competitors, are militarily 

insignificant, 01 both This overly broad application of 

national security controls needlessly costs the United States 

Government and domestic industries millions of dollars in 

administrative costs each year Moreover, the delays and 

uncertainties involved in obtaining validated licenses lead to
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lost export orders and distrust of American businesses as 

reliable suppliers Where the United States imposes controls 

on goods or technologies that are not controlled by other 

countries, the present licensing system needlessly handicaps 

American exporters as they compete for worldwide business

A recent study by the General Accounting Office (GAO) 

highlights these problems ' 1J According to the study, 

American businesses submitted more than 65,500 export license 

applications for items controlled for national security reasons 

in fiscal year 1981 The Government carefully reviewed only 

3,735 (or 5 7%) of these applications GAO reports that, as a 

result, American business incurred over $6 million in 

unnecessary administrative costs The report concludes that the 

licensing system "is more a paper exercise than a control 

mechanism "

The Business Roundtable Task Force on International Trade 

and Investment agrees with the GAO findings The present 

control system covers many more items than is necessary to 

protect the national security interests of the United States 

The general principles and recommendations set forth below 

should be incorporated in the EAA so American businesses may 

export more freely with the attendant benefits to the domestic 

economy, but without jeopardizing national security

11J Report by the Comptroller General of the United States, 
Export Control Regulation Could Be Reduced Without Affecting 
National Security, ID 82-14 (May 26, 1932)
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B General Principles

Two principles should guide reform of the national security 

controls section of the EAA

First, transfers of products and technology to COCOM and 

neutral countries should be deregulated to the maximum extent 

possible, consistent with the need to prevent the reexport of 

militarily critical products and technology to Communist and 

other adversarial regimes Unlike foreign policy controls, 

national security controls enjoy broad multilateral recognition 

and support in many instances by our allies COCOM (the 

Coordinating Committee of the Consultative Group on Export 

Controls), a long standing informal group composed of our NATO 

partners (except Iceland) and Japan, has developed a list of 

goods v.ith strategic military value to Communist countries 

which participating governments should control

In spite of the strong support our Government has expressed 

for COCOM, United States policy towards national security 

controls differs markedly from tha policy of other COCOM 

countries Ironically, the policy difference is most 

pronounced with respect to the transfer of goods and technology 

to other Western countries For example, the United States 

uses national security reasons to deny licenses to free world 

destinations, other COCOM members do not Moreover, the United 

States controls technical data to free world destinations, only 

Japan and Germany do anything similar, and then only for truly 

strategic commodities
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A Working Committee of the President's Export Council 

warned that these differences in West-West export control 

policy "add up to a very significant competitive disadvantage 

for U S exporters " 12J By hindering United States export 

performance, the imposition of national security controls on 

trade with other free world nations significantly contributes 

to our domestic economic problems, including unemployment It 

is therefore vital that the United States conform its licensing 

policies for West-West trade with those of our allies and 

decontrol exports to COCOM countries and other free world 

destinations, provided adequate assurances are given that 

militarily significant goods and technology will aot ce 

transferred to our adversaries

Second, transfers of low-technology and low-technology 

products to any country should not be prohibited unless a 

compelling national security rationale can be demonstrated 

The principal reason why only 1 of every 17 export applications 

for items controlled for national security reasons undergoes 

close Government review is that the Defense Department is 

almost exclusively concerned with the export of high-technology 

products and technical data Since the vast majority of 

low-technology products and technology do not constitute 

significant military risks, the Defense Department has 

delegated authority to the Commerce Department to approve

12J Final Report, President's Export Council, Subcommittee 
on Export Administration, Ad Hoc Working Committee on Foreign 
Export Controls, p 5 (Dec 3, 1982)
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unilaterally all such export applications The Commerce 

Department routinely approves these low-technology applications 

(except those for exports to the Soviet Union) with little or 

no review

We recognize that controls on a few low-technology products 

to be exported to Communist countries may be justifiable 

Those cases are rare, however, because comparable 

low-technology goods are often available from foreign suppliers 

willing to sell to Soviet Bloc countries The need to control 

a few low-technology items to Communist countries does not 

justify the "shotgun" approach which characterizes the present 

licensing system According to the GAO study referred to 

above, 30,000 license applications to export low-technology 

products -- almost one-half of the applications filed for 

national security reasons in fiscal year 1981 -- could have 

been eliminated without affecting United States national 

security interests

The Congressional objective of promoting U S exports, 

expressed clearly in the EAA of 1979, has been thwarted by the 

Executive Branch's imposition of blanket controls where a more 

focused licensing procedure would suffice Instead of 

pinpointing those rare low-technology goods that would be 

militarily significant if exported to Communist countries, the 

present licensing system carves out broad categories of 

low-technology products subject to controls A more
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appropriate approach would be for a presumption in favor of 

decontrol unless the need for a specific control can be 

reasonably demonstrated 

C Recommendations

The following recommendations reflect the two principles 

articulated above Incorporation of these recommendations into 

the EAA will eliminate unnecessary administrative work for both 

the Government and private industry, conform our export control 

policy more closely to that of our allies, and improve the 

international competitiveness of U S companies Adoption of 

these recommendations will achieve all of these objectives 

without affecting national security 

Recommendation 1

Validated licenses should not be required for the transfer 
of products or technology (other than militarily critical 
technology, keystone equipment and keystone materials) to COCOM 
countries

Under the present export control system, Canada is the only 

country to which the United States permits sales of commodities 

controlled for national security reasons without a validated 

license The requirement that American exporters obtain 

validated licenses to export controlled goods or technology to 

other COCOM countries involves unnecessary delay and expense 

that our business counterparts in other Western countries do 

not incur Over the past three years, the United States 

Government has denied only six high-technology export licenses 

to COCOM countries, and in each case the denial was issued 

because the U S exporter was restricted from further exporting
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Uncontrolled trade with our Western allies will not 

increase -the danger of militarily significant high-technology 

products being diverted to countries with adversarial regimes 

COCOM itself provides safeguards against retransfer of exports 

to Communist countries Unanimous approval must be given by 

COCOM members before items which might significantly enhance an 

adversary's military capability may be exported to a Communist 

destination 

Recommendation 2

Validated licenses should not be required for transfer of 
products or technology (other than militarily critical 
technology, keystone equipment and keystone materials) to 
neutral non-COCOM countries, provided they enter into bilateral 
agreements v»itn trie United States that subject them to 
enforceable rules similar to those that apply to COCOM 
countries

Although the present licensing system requires validated 

licenses for exports of goods and technology controlled for 

national security reasons to all destinations (except Canada), 

statistics reveal that our Government is almost exclusively 

concerned with exports to Communist countries Of the 57,212 

applications for exports to non-Communist countries submitted 

in fiscal year 1981, for example, the Department of Defense 

reviewed only about 1,000 or 1 7 percent 1! -

These statistics argue strongly for decontrolling exports 

to friendly and neutral non-COCOM countries, provided they

11J Report by the Comptroller General of the United States, 
Export-Control Regulation Could Be Reduced Without Affecting 
National Security, GAO/ID 82-14, p 7 (May 26, 1982)
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agree to restrictions on reexports to Communist countries 

Bilateral agreements between these countries and the United 

States which incorporate procedures and safeguards comparable 

to those which apply to COCOM countries should be adequate to 

prevent the diversion of militarily significant exports to 

Communist countries 

Recommendation 3

A new license category -- the Comprehensive Operations 
License -- should be established for multinational, 
multiproject operations The new license would provide 
coverage for a broad spectrum of commodities and technical data 
required for a company's pre-defined missions It would cover 
a corpany's transfer of products and technology among companies 
in a Gefined legal relationship (s g , subsidiaries, joint 
venturers, and consignees), and would be valid for an unlimited 
period of time

Many U S companies with manufacturing operations abroad 

need to transfer regularly large amounts of technology and 

equipment to their foreign facilities The imposition of 

export controls interferes with and delays exports needed to 

support and sustain production by foreign subsidiaries, 

affiliates, and licensees Present regulations are too 

restrictive with respect to high-technology transfers to cover 

long-term relationships between U S and foreign companies, 

where equipment and technical data exchange "is open-ended and 

continuous, and where such exchange is motivated by rapid paced 

developments in leading-edge technology

A license category should be created that serves the needs 

of United States high-technology companies with multiple 

foreign subsidiaries, foreign affiliates, or other well-iefined
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relationships with foreign companies that extend for a long 

duration For example, a single license should cover transfers 

of a broad spectrum of high-technology between U S 

plant/laboratory combinations and foreign affiliates for the 

development and manufacturing of a specified product Without 

that type of broad license coverage, many U S industries are 

substantially disadvantaged vis-a-vis their foreign competitors

Recommendation 3 addresses this need by proposing the 

creation of a new license category referred to as the 

Comprehensive Operations License (COL) The COL would cover 

the transfer of all products and technology enumerated by class 

in the license application Transfers could be made to any 

number of destinations (which would also have to be listed on 

the application), provided the transferees are part of a 

well-defined relationsnip which forms the underlying 

prerequisite for use of this license (eg, subsidiaries, 

affiliates, or joint venturers) Reexport of controlled goods 

or technology to transferees not listed on the license 

application would be prohibited unless the exporter obtains 

prior approval

The COL could be'valid for an unlimited period of time, but 

to ensure that the license is kept up-to-date, a COL review 

would be required every two years This would also provide an 

opportunity to make major revisions based on changes in product 

line, technology, mission, and reallocation of activities 

between facilities
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Adoption of this licensing approach would fill an important 

gap in the present U S licensing structure It would provide 

U S -based companies with the ability to transfer controlled 

technology and products to their foreign operations without the 

need to apply repeatedly for export licenses The resulting 

efficiency and flexibility would assist U S businesses in 

facing international competition and would reduce the 

Government's paperwork, without prejudicing national security 

interests 

Recommendation 4

Licensing requirements for low-technology and
low-technology products should be eliminated, except for those 
which the Department of Defense specifically identifies as 
requiring examination because of their military significance

The Government presently distinguishes between high-and 

low-technology exports to both Communist and non-Communist 

countries For exports to Communist countries, the Government 

adheres closely to COCOM criteria to identify performance 

characteristics and limits above which an item is considered 

militarily significant For non-Communist destinations, more 

lenient standards apply, performance characteristics at a much 

higher level have been established to differentiate between 

high-and low-technology exports to these countries

Advisory notes to the Commodity Control List (CCL) identify 

the high/low technology distinctions for exports to Communist 

and non-Communist countries and inform industry what 

applications will receive favorable treatment The notes do 

not, however, relieve exporters from a licensing requirement
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Thus, even though a product is deemed to be low-technology and 

will be approved for export, the exporter must nevertheless 

incur the expense and delay of filing an export license 

application and awaiting its approval

The GAO study referred to earlier found that this licensing 

policy, as it is applied to low-technology items, conflicts 

with the congressional objective of eliminating controls that 

are unnecessary to protect national security "J As the 

study notes, the vast majority of low-technology products do 

not CDistitute militarily significant risks Consequently, 

applications for the export of low-technology goods to 

destinations other than the Soviet Union are routinely approved 

by the Department of Commerce No national security 

justification exists for this process

While COCOM procedures require members to report the export 

of low-technology products to Communist countries, licensing is 

not necessary to fulfill this requirement The United States 

can satisfy its COCOM obligations by requiring exporters to (1) 

report when a low-technology item has been shipped to a 

Communist destination aiid (2) provide assurance that tne export 

will be used for peaceful purposes 1S - This approach to

" J Report by the Comptroller General of the United States, 
Export Control Regulation Could Be Reduced Without Affecting 
National Security, GAO/ID 82-14, p 7 (May 26, 1982)

15J Id at p 10
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controlling low-technology exports would be less cumbersome and 

expensive than the present licensing system 

7 In general, the CCL advisory notes should mark the

technicaJjRShreshold for obtaining export licenses Licenses
'' . - i- • vsfc v 

should be required for lafwfecmalogy items only in rare cases

wh|T,e the Defense DepartmWiSSjQfefflB to review applications for-s'.pr ^li
'(« qxport to Communist countries 

'w'^Becommendation 5

Products and technologies that are not truly critical to 
the defense of the United States and those that are available 
to an adversarial country from foreign sources should be 
eliminated from the Commodity Control List and the Militarily 
Critical Technologies List

In the EAA of 1979, Congress adopted a critical 

technologies approach to national security controls, shifting 

emphasis from controls on exports of goods to controls on the 

transfer of militarily critical technologies Adoption of the 

critical technologies approach was intended to diminish 

uncertainty in export license decisions and reduce controls on 

exports of products

Section 5(d) of the EAA codifies the critical technologies 

scheme It requires the Secretary of Defense to develop a 

Militarily Critical Technologies List (MCTL) with primary 

emphasis on (1) arrays of design and manufacturing know-how,

(2) keystone manufacturing, inspection, and test equipment, and

(3) goods accompanied by sophisticated operation, application, 

or maintenance know-how Such technology is deemed militarily



58

significant if its export to an adversarial regime would permit 

a significant advance in a military sys ".era of that country 

The purpose of the MCTL is to protect tne technological lead 

time of the United States Congress intended the MCTL to 

become the centerpiece of a streamlined CCL It regarded the 

system of controls then in effect as unnecessarily limiting 

product exports while insufficiently controlling exports of 

technology In Congress's collective judgment, the critical 

technologies approach would focus national security export 

controls and expedite exports ls -

The MCTL formulated by the Defense Department has not 

fulfilled these congressional expectations Instead of 

removing controls from nonstrategic items, the MCTL adds to the 

number of items on the CCL The net effect is an expansion, 

not a reduction, of the coverage of the CCL 17J The benefits 

that were intended to accrue from implementation of a critical 

technologies approach to export controls cannot be realized if 

the approach leads to expansion of the CCL The uncertainty of 

export licensing and the unnecessary imposition of controls on 

products have not been remedied It is imperative that 

Congress explicitly direct the Executive Branch to use the MCTL

" J H R Conf Rep Mo 482, 96th Cong , 1st Sess 3 (1979), 
reprinted in [1979] U S Code Cong & Ad News 1147, 1149

"J Report by the Comptroller General of the United States, 
Export Control Regulation Could Be Reduced Without Affecting 
National Security, GAO/TD-82-14, pp 5-6 (May 26, 1982)
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as a means of significantly reducing the number and categories 

of products controlled for national security reasons

Related to the issue of critical technologies is the 

unavailability criterion Under Section 5(f) of the EAA, the 

Commerce Department is prohibited from requiring a validated 

license for the export of goods and technology that are 

available in sufficient quantity and of sufficient quality so 

that the requirement of a validated license would be 

ineffective to achieve its intended purpose "unless the 

President determines that the absence of export controls under 

this section would prove detrimental to the national security 

of tne United States " The quoted proviso creates provides the 

Executive Branch with discretion that is inconsistent with the 

EAA's stated policy on national security controls Imposing 

controls on goods and technology readily available from foreign 

sources leads to lost U S sales without a concomitant benefit 

to national security These unwarranted controls should be 

eliminated

III. THE ADMINISTRATION OF EXPORT CONTROLS 

A Introduction

When Congress transformed the Export Control Act of 1949 

into the Export Administration Act of 1969, it intended more 

than a semantic change The 1969 Act reflected a shift of 

emphasis from a restrictive export policy to a more balanced

28-755 0-86-3
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approach, based on the recognition that the performance of 

United States exporters is crucial to the welfare of the 

domestic economy That recognition is reflected in the present 

Act's statement that "(ejxports contribute significantly to the 

economic well-being of the United States and the stability of 

the world economy by increasing employment and production in 

the United States and by strengthening the trade balance and 

the value of the United States dollar, thereby reducing 

inflation "

The key to the successful implementation of American export 

policy is establishing a balance between the need to control 

exports for national security, foreign policy, and short supply 

reasons and the need to promote exports as a means of reducing 

the foreign trade deficit, increasing U S productivity, and 

creating new jobs Clearly, the tendency has been toward 

imposition of more controls, to the detriment of domestic U S 

economic interests The expansion of controls has failed to 

serve intended national security or foreign policy goals In 

short, the United States has suffered the costs of imposing 

controls without reaping any countervailing benefits And, in 

many cases, the costs incurred were more severe than 

anticipated

The 1979 \ct also reflects a desire by Congress that export 

controls be applied in accordance with basic standards of due 

process This direction is reflected in Section 3(10) of the 

Act where it is declared to be "the policy of the United States
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that export trade by United States citizens be given a high 

priority and not be controlled except where such controls are 

administered consistent with basic standards of due process "

Unfortunately, as presently written and administered, the 

EAA lacks the fundamental procedural safeguards that should 

characterize any regulatory program of the United States 

Government 

B General Principles

To facilitate conduct of a credible cost-benefit analysis 

prior to the imposition of controls and to provide for adequate 

due process, Congress should adopt a regulatory framework for 

administering the EAA consistent with tne following principles

First, the procedures and structure for administering 

export controls should be concerned with and capable of 

assessing adequately the severity of the controls' impact on 

the international competitiveness of the United States and the 

likelihood that the controls will effectively prevent the 

target country from acquiring the controlled items rather than 

simply divert sales to foreign competitors It is vital to 

the health of the American economy that the export control 

mechanism be entrusted to those who are sensitive to these 

considerations and who will weigh them carefully before 

imposing controls

Second, the procedures for imposing administrative 

sanctions for violation of the EAA should be reformed and an 

opportunity for judicial review of such sanctions established
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in order to ensure that export controls are administered 

consistent with oasic standards of due process i

The need for these reforms is best illustrated by the 

unfairness experienced by Dresser-France during the 1982 

proceedings against it in connection with the Soviet gas 

pipeline controversy 

C Recommendations

The following recommendations reflect the two principles 

stated above Their adoption will, in our view, enhance the 

administration of export controls and provide for adequate due 

process, without affecting national security or the foreign 

policy flexibility of the President 

Recommendation 1

The primary responsibility for administering export 
controls should remain in the Department of Commerce, but 
increased resources should be devoted to this mission

Proposals have been made to transfer export control 

authority from the Department of Commerce to an independent 

agency or a special agency within the Defense Department In 

our view, the adoption of these proposals or any others that 

would deprive the Commerce Department of primary responsibility 

for administering the export control program would lead to 

further de-emphasis of economic considerations and thus 

exacerbate present problems of excessive controls

Any rational and beneficial program of export controls must 

take into consideration and be balanced against the "high
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priority on exports" which Congress has established 13J The 

division of export promotion functions and export control 

responsibilities into two separate and unrelated agencies will 

undermine efforts to achieve that necessary balance

The Department of Commerce is best qualified to assess 

factors like the impact of controls on the domestic economy, 

the availability of comparable products from foreign suppliers, 

and the effect of controls on the competitive position of the 

United States in the international economy It should remain 

the primary focus for export administration, supported by the" 

Department of Defense when it is necessary to determine what 

products and technology are militarily significant

We recognize that the administration and enforcement of the 

export licensing program can and should be improved 

Improvements will not, however, be accomplished by 

establishment of an independent agency They will result from 

a dedication of increased resources within the Department of 

Commerce and related agencies, such as the U S Customs 

Service, to expedite the processing of export licenses, to 

establish an information  system designed to keep license 

applicants advised of their status, to take advantage of more 

modern enforcement techniques and systems, and to conduct more 

in-depth analyses of the likely economic impact of export 

controls

19j Export Administration Act of 1979, § 2(3), 50 U S C 
app 2401(3)
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Recommendation 2

The Office of the United States Trade Representative should 
paiticipate in the inteiagency IOVIPW of decisions to impose 
export controls

The cooperation of our trading partners is crucial to the 

success of any set of export controls Thus, before controls 

are imposed, their probable effectiveness must be evaluated on 

the basis of whether our allies will join us in controlling 

comparable exports That evaluation depends on obtaining a 

realistic view of other countries' trade policies

The United States Trade Representative (USTR) is intimately 

and continually involved with negotiations on trade matters and 

is best able to provide a realistic view of international trade 

concerns His assessment of the probability of obtaining 

multilateral cooperation and thereby cutting off foreign 

availability of controlled exports is likely to be both current 

and accurate With respect to foreign policy controls, where 

issues such as the reaction of other countries to the 

imposition of export controls and the effect of the controls on 

the competitive position of the United States in the 

international economy must be considered, the views of the USTR 

are almost certain to be among the most informed Since any 

decision to impose controls will directly affect the standing 

of the United States in the international trading community, 

the involvement of the USTR in the decisionmaking process is 

essential and should be required by the EAA
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Recommendation 3

The EAA should be amended to provide for an administrative 
hearing prior to the imposition of a sanction or penalty 
against a company or individual charged with violating the 
Act The decision of the hearing officer should be directly 
appealable to the Federal District Court

As noted earlier, the Dresser-France case is the best 

example of why this recommendation should be adopted In 

August 1982 Dresser and its French subsidiary Dresser-France 

found themselves subject to conflicting orders of the United 

States and French governments concerning the operation of 

Dresser-France's factory in Le Havre Under direct orders of 

the French government (violation of which would have triggered 

criminal sanctions), Dresser-France's personnel allowed three 

French-built compressors to be shipped from France for the 

Soviet pipeline

Anticipating Commerce Department sanctions against it or 

its French subsidiary, Dresser sought a prior judicial <» 

determination of the legality of any sanctions That effort 

failed after the United States Government assured the court 

that Dresser's rights would be fully protected by the 

administrative process Those assurances proved to be 

illusory The Commerce Department, without notice or 

opportunity for hearing, promptly issued an ex parte order 

preventing Dresser-France from importing goods or technology 

from its U S parent or other U S firms, thereby severely 

crippling the operations of the French company Dresser's 

written request to tne Commerce Department for prior notice of 

any sanctions and for the opportunity to be heard was ignored
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Dresser immediately filed a motion to vacate the ex parte 

order and requested a prompt hearing on that motion Under the 

Commerce Department's regulations, the motion had to be filed 

with the same administrative official who had entered the order 

in the first place -- a "hearing commissioner" who was not an 

independent administrative law judge but, instead, was a civil 

servant in the office of the Assistant Secretary whose 

responsibilities included enforcement of the program in 

question For weeks Dresser pressed for a hearing on its 

motion, and for weeks the Department's lawyers were successful 

in delaying the hearing Finally, on September 9, a federal 

judge ordered tne Department to hold its hearing within ten 

days A hearing was held in mid-September, and on September 30 

the hearing commissioner denied the motion to vacate While 

his factual findings were substantially correct, the 

Commissioner concluded that he did not have the authority to 

consider the basic legality of the Department's enforcement 

program

The next stage of the administrative procedure was equally 

futile Dresser was obliged to file its appeal with the same 

Assistant Secretary who was charged with enforcing the 

Administration's program and who had publicly supported it on 

numerous occasions Another four weeks passed before the 

Assistant Secretary concluded that the Administration's program 

and sanctions against Dresser-France were lawful Even then, 

the Assistant Secretary concluded that he had no authority to
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consider one of Dresser's principal arguments -- the invalidity 

of the program under international law

The President's deci&ion to withdiaw the pipeline '.auction 

in mid-November ended with administrative and judicial 

proceedings Notably, however, the United States argued 

throughout that a company such as Dresser-France, although 

subject to a crippling ex parte order, had no rights to 

judicial review until and unless the Commerce Department itself 

filed formal charges, imposed a pecuniary penalty, and 

thereafter initiated judicial proceedings to enforce collection 

against the company Thus, in the government's view, no timely 

judicial review was available, even though the Commerce 

Department had imposed ex parte sanction orders, and any 

available administrative remedies were post-sanction and had to 

be pursued before officials who were not independent and who 

lacked the authority even to consider all the company's 

defenses

This recommendation will bring the Department of Commerce 

into conformity with Congressional expectations of due 

process It will prevent the imposition of ex parte 

sanctions, and provide for prompt and adequate administrative 

remedies and judicial review
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Mr. BONKER. Thank you, Mr. Kahler.
We will now move to Mr. Trowbridge, who is president of the Na 

tional Association of Manufacturers.

STATEMENT OF ALEXANDER B. TROWBRIDGE, PRESIDENT, 
NATIONAL ASSOCIATION OF MANUFACTURERS

Mr. TROWBRIDGE. Thank you.
I am Alexander Trowbridge, president of the National Associa 

tion of Manufacturers.
I am pleased to have this chance to discuss with you the question 

of reauthorization of the Export Administration Act and particu 
larly focus on the national security and the foreign policy control 
elements of it.

I have a full statement for the record and will try to summarize 
it.

I really believe the American business community has supported, 
and always will support, the appropriate use, under the Export Ad 
ministration Act, of export controls which protect and further na 
tional interests. Such actions, however, really have to be related to 
realistic goals and tempered by practical considerations, including 
the importance of maintaining stable and reliable commercial rela 
tions with the rest of the world.

As former Secretary of State, Dean Rusk, said to this subcommit 
tee in February 1979, "The simple fact is that our closest allies who 
are also both trading partners and competitors are determined to 
trade for their own benefit The time has come to join them in that 
approach."

The American business community, I think, strongly holds the 
view that key decisions in the area of export control policy, both in 
this and in previous administrations, has seriously harmed Ameri 
can economic interests. NAM members are convinced that the 
same principles which led to the President's approval of legislation 
to insure the reliability of U.S. agricultural exports should apply 
with equal force to U.S. industrial companies trying to compete in 
international markets.

RELIABILITY OF U.S. COMPANIES AS SUPPLIERS

Export contracts and license agreements of U.S. manufacturers 
often involve commitments for the delivery of goods and technol 
ogies years in advance of when the particular transaction takes 
place. The ability of U.S. firms to enter into and fulfill long-term 
contracts is absolutely critical to U.S. international competitive 
ness, especially in the area of capital goods exports.

Some of the zigs and zags of U.S. foreign policy controls for vari 
ous export transactions are documented in table 1 of the formal 
statement that I have presented. The major long-term cost of these 
policies is the harm done to the credibility of the American manu 
facturers as reliable suppliers and business partners able to fulfill 
legitimate contractual commitments.

The concerns of business have been accurately summarized in an 
often quoted article by the Secretary of State, George Shultz, writ 
ten while he was President of the Bechtel Corp. when he stated:
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It takes a long time to go abroad, get positioned and learn how to do things A 

considerble investment is made on both sides of the transaction In this process the 
company develops what the Government may regard as a bargaining chip But if 
our Government then takes the bargaining chip and spends it, where does that 
leave the company9 The company has lost out and its commercial relationship dete 
riorates

. The adverse consequences flowing from control policies do not 
end with the lifting of the particular export ban such as the pipe 
line controls as demonstrated a few weeks ago by the British 
Export Credit Guarantee Department which will no longer insure 
losses on commercial transactions with the USSR arising from ac 
tions of the U.S. Government. We have been told that this decision 
was taken on commercial grounds. That the ECGD could not afford 
the risk. Whether this is so or not, the decision will doubtlessly 
have the effect of discouraging British companies, expecially those 
doing business with Eastern Europe and the Soviet Union, from 
using U.S. products and technology.

IMPACT OF CONTROLS ON FOREIGN SUBSIDIARIES OF U.S. FIRMS

In addition to raising questions about the reliability of American 
manufacturers, foreign policy controls when applied extraterritor- 
ially also affect the ability of foreign subsidiaries of U.S. firms that 
operate in accordance with the laws and policies of the nations in 
which they are incorporated. This has to affect the value of these 
foreign subsidiaries to the U.S. parent.

As a practical matter, U.S. authority in this area is limited by 
the degree to which other governments will tolerate U.S. foreign 
policy controls on companies operating within their national 
boundaries. This was a lesson we should have learned in 1965 in 
the Fruehauf case when the U.S. Government directed the Frue- 
hauf company not to allow its French subsidiary to proceed with a 
sale of truck bodies to China. This extension of U.S. control policy 
was broken only after the French courts placed the Fruehauf sub 
sidiary in receivership and China got the truck bodies.

If the recent pipeline controversy demonstrated nothing else, it 
showed the Europeans were not going to acquiesce to the extrater 
ritorial extension of U.S. foreign policy controls. The efforts by 
each side to press its claims to the fullest in the pipeline dispute 
obviously left the foreign subsidiaries of U.S. firms in an impossible 
situation, caught between competing international laws and regula 
tions. This is no prescription for enhancing the international com 
petitiveness of U.S. manufacturers.

BOOST TO FOREIGN COMPETITION

The repercussions of U.S. foreign policy controls are especially 
disturbing in light of the foreign availability of so many of the 
products covered by U.S. control regulations in this area. Market 
positions are established by U.S. manufacturers often with great 
difficulty and expense.

Foreign competitors are reluctant to take on U.S. companies 
with established market positions because of the initial startup 
costs and time involved with such a challenge. When the U.S. Gov 
ernment unilaterally takes U.S. companies out of any particular
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market, foreign competitors quickly fill the vacuum with their 
products, while ours are denied.

There seems to exist a particular temptation to impose controls 
unilaterally when U.S. industry has a competitive advantage in a 
market or product. The use of controls in such instances provides 
foreign competitors with captured markets which they can use to- 
build up economies of scale and test new technology.

This is what happened with respect to foreign competition in 
large diameter pipes, submersible pumps, and U.S. drilling bits; it 
is what is likely to happen with large-scale turbines and other oil 
and gas equipment and technology.

1983 REAUTHORIZATION OF THE EXPORT ADMINISTRATION ACT

In light of the commercial impact of U:S. export control policies, 
the NAM supports major reform of the Export Administration Act. 
We feel that any successful export control policy in nonemergency 
situations must be based upon the following general principles 
which address the problems I have outlined above:

First, existing export licenses and contracts must not be can 
celed.

Second, U.S. controls must be applied in cooperation with our 
allies and shall not be applied extraterritorially.

Third, export controls must not be used when competitive prod 
ucts and technology are available from foreign sources which are 
not cooperating with U.S. control policies.

Fourth, the costs of imposing controls must be considered in any 
decision to use them.

The experience of the past 4 years demonstrates that when these 
principles are ignored, not only are control policies ineffective as 
instruments of U.S. diplomacy, but also they cause major harm to 
U.S. commercial interests. NAM members, therefore, see a need for 
changes in both the national security and foreign policy provisions 
of the Export Administration Act.

As far as national security controls are concerned, NAM strongly 
supports the basic objective of these controls—namely, to restrict 
the export of goods or technology which would make a significant 
contribution to the military potential of our adversaries.

We do feel, however, that improvements can and should be made 
in the provisions of our law governing national security controls. 
Specifically, we support the following policy positions:

First, U.S. national security controls should be limited to items 
and related technologies on the Cocom control list.

Second, we should work toward arrangements with Cocom coun 
tries so that individual validated export licenses are not required 
for U.S. exports to Cocom or reexports from Cocom. Comparable bi 
lateral arrangements should be developed with other major trading 
nations not in Cocom.

Third, a new type of export license should be developed—a com 
prehensive operations license—which would eliminate the need for 
licenses on each individual transaction involving military critical 
items between a U.S. company and its affiliates overseas.

Fourth, we must continue to build on recent efforts to improve 
the administration of U.S. control regulations. For example, the
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definitions of products and technology on the commodity control 
list should be clarified by adoption of the nomenclature of the har 
monized commodity description and coding system.

Fifth, policy decisions and licensing of controls should remain in 
the Commerce Department. Priority should be given to raising the 
technical expertise of the Commerce Department staff to insure 
more effective policy development and enforcement of control regu 
lations.

VIEWS ON H.R. 1566

The Export Control and Promotions Act of 1983, H.R. 1566, 
which you introduced this week, Mr. Chairman, addresses several 
of the key issues I have just discussed concerning national security 
controls and in principle, we agree with the recommendations to 
develop a comprehensive operations license and to eliminate the re 
quirement for individual validated licenses for exports to countries 
with which we have agreements concerning export control policy.

The question confronting Congress and the reorganization of the 
Export Administration Act in regard to foreign policy controls is 
how to insure that future U.S. control policies follow the principles 
outlined above. This goal could be accomplished by requiring specif 
ic congressional authorization for the use of export controls for for 
eign policy reasons.

As explained in the letter I wrote to Secretary Baldrige on Janu 
ary 18, a copy of which is in the formal statement, the clearest cut 
way of assuring congressional review of all foreign policy control 
decisions would be to repeal section 6 of the Export Administration 
Act and require specific legislation authority in all instances when 
controls are used in nonemergency situations.

The President, of course, would have the power to impose con 
trols under the International Emergency Economic Powers Act and 
in fulfillment of international obligations.

Alternatively, Congress could review section 6, delegating power 
to the President to impose controls in certain circumstances, but 
requiring specific legislation for more far-reaching control policies.

Congress in 1979, for example, refused to delegate power under 
the Export Administration Act to impose a total trade embargo. 
The House report on the 1979 act states that the EAA cannot be 
used to impose a total trade embargo and that "any future embar 
goes be imposed only by specific legislative authority" or in emer 
gencies declared "under the general provisions of the International 
Emergency Economic Powers Act."

The reason for congressional reluctance to delegate embargo 
powers except in emergencies was explained at the time by a 
member of this subcommittee: An embargo "is such an extreme 
measure that it ought to be specifically authorized by the Congress 
and not imposed by the administration * * *".

We cannot emphasize strongly enough that the use of export con 
trol powers under the EAA is also an act of extreme importance. 
The decision to impose controls on export sales to the U.S.S.R. or to 
pursue policies that result in Western European firms being placed 
on export denial lists is as serious an act as the imposition of a 
trade embargo against a minor world power.
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If it is important to maintain congressional authority in the 
latter case, it is important to also maintain it in the former.

The revisions to section 6 of the EAA contained in the legislation 
you introduced this week, Mr. Chairman, recognize the need for 
maintaining congressional authority over the use of the "trade 
weapon" in circumstances other than a total trade embargo.

H.R. 1566 would help insure that at least in some instances the 
general principles outlined above dealing with respect for con 
tracts, extraterritorial application of controls, costs of controls, and 
foreign availability are followed in future foreign policy control de 
cision.

Without specific congressional authorization, new foreign policy 
controls could not be applied to existing contracts or be applied ex- 
traterritorially.

The President, however, would have discretionary power under 
your bill to impose new controls on future export transactions be 
tween the United States and another nation. He could do so, more 
over, without taking into consideration criteria concerning the for 
eign availability of competing products beyond those already con 
tained in the EAA.

We do not see this as providing enough assurance against the 
continued misuse of foreign policy controls, especially when prod 
ucts are available from foreign sources. We are opposed to permit 
ting the President to undertake a useless or ineffectual program of 
action simply because his actions apply to future contracts or li 
censes.

U.S. export control policies in nonemergency situations should be 
based on the presumption that controls will not be imposed if com 
peting products are available from foreign sources.

H.R. 1566 supports some of the most basic principles the business 
community wants to see followed in U.S. foreign policy controls. In 
sofar as your bill gives expression to these principles, we support it.

In summary, Congress really has to address the issue of how to 
remove the shadow on U.S. commercial relations that is cast by our 
export control policies of the past 4 years. The Export Administra 
tion Act cannot remain a broad undelineated source of Presidential 
power that hangs over the export of normal U.S. industrial prod 
ucts by private firms.

We need to reassure our trading partners that a U.S. company 
can provide reliable commenting service without having its ability 
to perform removed from its control by shifting U.S. policies.

Let me conclude by returning to former Secretary Dean Rusk's 
statement of February 1979, in which that wise and seasoned veter 
an of international affairs said the following:

We must remind ourselves that the expansion of exports will not come about 
automatically by any action taken here in Washington Of crucial importance will 
be the attitude of business, itself The private sector must move to find larger and 
new foreign markets with greater intensity and with great skill and sophistication

There are things which Government can do to relieve them of present impedi 
ments Unless private business organizations, large, moderate and small, make a 
special effort to sell goods and services abroad, we shall all be in very serious trou 
ble
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I think that statement indicates the importance of your addition, 
as you just mentioned, of the export promotion portion of this 
forthcoming legislation as well.

Secretary Rusk underlined the same point when he said, "The 
question is no longer with whom we should like to trade. The ques 
tion is how we are to justify the penalties imposed upon ourselves."

Thank you, Mr. Chairman.
[Mr. Trowbridge's prepared statement follows:]
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PREPARED STATEMENT OF ALEXANDER B TROWBRIDGE, PRESIDENT, NATIONAL 
ASSOCIATION OF MANUFACTURERS

Mr. Chairman, members of the Subcommittee, I am Alexander B. 

Trowbridge, President, National Association of Manufacturers. I 

am pleased to be here today to discuss an issue of critical 

concern to the U.S. manufacturing community namely, the 

reauthorization of the Export Administration Act.

The American business community has and always will support 

the appropriate use under the Export Administration Act (EAA) of 

export controls which protect and further national interests. 

Such actions, however, must be related to realistic goals and 

tempered by practical considerations, including the importance of 

maintaining stable and reliable commercial relations with the 

rest of the world.

We hope that the Congress will seize the reauthorization of 

the EAA as an opportunity to send the strongest possible signal 

that U.S. export control policies are in fact based on realistic
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objectives and that U.S. manufacturers can be relied upon as 

suppliers and business partners throughout the world. Only last 

year, Mr. Chairman/ this Subcommittee was actively involved in 

the passage of another important piece of trade legislation the 

Export Trading Company Act. The NAM strongly endorsed this 

effort to encourage small-medium sized companies to enter the 

exporting business. We especially appreciated the leadership you 

demonstrated, Mr. Chairman, in helping to guide this legislation 

through the House. But this and other positive efforts to expand 

U.S. trade will be needlessly thwarted if the U.S. Government 

continues to pursue counter-productive actions in other areas of 

U.S. trade policy.

The American business community is united in the view that 

key decisions in the area of export control policy both in this 

and previous Administrations have seriously harmed U.S. economic 

interests. NAM members feel strongly that the same principles 

which led to the President's approval of legislation to ensure 

the reliability of U.S. agricultural exports should apply with 

equal force to U.S. industrial companies trying to compete in 

international markets.

Reliability of U.S. Companies as Suppliers

Export contracts and license agreements of U.S.

manufacturers often involve commitments for the delivery of goods 

and technology years in advance of when a particular transaction 

eventually takes place. The ability of U.S. firms to enter into



76

and fulfill long-term contracts is absolutely critical to U.S. 

international competitiveness, especially in the area of capital 

goods exports which provided the United States with a surplus of 

$46 billion in our 1981 trade balance.

Some of the "zigs and zags" of U.S. foreign policy controls 

for various export transactions are documented in Table 1. The 

major long-term cost of these policies is the harm done to the 

credibility of U.S. manufacturers as reliable suppliers and 

business partners able to fulfill legitimate contractual 

commitments. The concerns of business have been accurately 

summarized in an often quoted article by Secretary of State, 

George P. Shultz, written while he was President of the Betchel 

Corporation. Mr. Shultz states in this article:

It takes a long time to go abroad, get positioned 
and learn about how to do things. A considerable 
investment is made on both sides of the trans 
action, .... In this process the company develops 
what the government may regard as a bargaining chip. 
But if our government then takes the bargaining 
chip and spends it, where does that leave the 
company? The company has lost out and its commercial 
relationship deteriorates.

In short, export controls are more than just a short-term 

inconvenience for U.S. business. They have long-term 

implications for U.S. international competitiveness.

It would certainly be useful in the debate over U.S. 

controls if a specific figure could be given for the economic 

costs of these policies. In the preliminary results of a survey 

NAM is conducting, just ten companies alone estimated that U.S. 

foreign policy controls have cost them around $1.5 billion of
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business in the past four years. Some of the comments made on 

this survey indicate the nature of the problems caused by our 

control policies:

o "Trade embargo on high technology products for 
Russia essentially destroyed our Russian 
business which probably amounted to $20-25 million 
annually."

o Since lifting of "pipeline" controls, "most of the 
requests to quote specify German,! Japanese or 
Austrian equipment." S|

o "As a result of the recent USSR pipeline controls, 
we experienced a significant loss of business 
involving valves for oil drilling and extraction, 
drilling equipment, and solids control equipment."

I think it would be a mistake, however, to devote too much 

attention to trying to generate a specific figure for the overall 

costs of our controls. How can we measure, for example, the 

impact and costs of a telegram sent by the Government of Kuwait 

to other Arab nations urging them not to purchase American 

commercial aircraft as a protest against U.S. policies toward the 

Arab world, exemplified in part by U.S. embargoes against various 

Arab nations? Any attempt to quantify the impact of U.S. foreign 

policy controls would not pick up this type of negative 

development and therefore would underestimate the overall cost to 

U.S. commercial interests.

The adverse consequences flowing from control policies do 

not end with the lifting of a particular export ban such as the 

"pipeline" controls. This point was demonstrated a few weeks ago
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in a new policy announced by the British Export Credit Guarantee 

Department (ECGD). The ECGD will no longer insure losses on 

commercial transactions arising from actions of the U.S. 

Government. We have been told that this decision was taken on 

commercial grounds; that is the ECGD could not afford the risk. 

Whether this is so or not, the decision will doubtless have the 

effect of discouraging British companies, especially those doing 

business with Eastern Europe and the USSR, from using U.S. 

products and technology.

Impact of Controls on foreign Subsidiaries of U.S. Firms

In addition to raising question about the reliability of 

U.S. manufacturers, foreign policy controls when applied extra- 

territorially also affect the ability of foreign subsidiaries of 

U.S. firms to operate in accordance with the laws and policies of 

the nations in which they are incorporated. Ultimately, this has 

to affect the value of these foreign subsidiaries to the U.S. 

parent.

The U.S. government through the Export Administration Act 

asserts certain extraterritorial powers to control foreign 

subsidiaries of U.S. firms. Presidential authority in this 

instance derives from an amendment to the Export Administration 

Act which was included in the 1977 International Emergency 

Economic Powers Act. The language contained in the amendment is
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very broad, providing "authority for control over exports of 

non-origin U.S. goods and technology by foreign subsidiaries of 

U.S. concerns."

The legislative history of this amendment reveals more than 

a little confusion over what powers members of Congress thought 

they were granting the President. The principal House sponsor of 

the amendment stated that it was intended to ensure that the 

President had authority to maintain existing controls on foreign 

subsidiaries of U.S. companies. In 1977, such controls were 

limited to exports to embargoed nations and exports of strategic 

goods to Communist nations.  

The Senate Banking Committee in passing the 1979 Export 

Administration Act considered this matter and decided not to take 

any action to limit Presidential power "pending further study of 

the issue." The Committee noted that the possible application of 

U.S. foreign policy controls to foreign subsidiaries of U.S. 

companies in "non-emergency situations may not have been 

considered adequately by the Congress at the time the provision 

was adopted."

As a practical matter, U.S. authority in this area is 

limited by the degree to which other governments will tolerate 

U.S. foreign policy controls on companies operating within their 

national boundaries. This was a lesson that we should have 

learned in the 1965 Fruehauf case when the U.S. government 

directed the Fruehauf Company not to allow its French subsidiary
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to proceed with a sale of truck bodies to China. The impasse 

over this extraterritorial extension of U.S. control policy was 

broken only after the French courts placed the Fruehauf 

subsidiary in receivership. China got the truck bodies.

Other major industrial nations have acquiesced with more 

than a little reluctance to the extraterritorial nature of U.S. 

reexport controls for national security reasons. Their own 

export control laws after all are based on national security 

criteria. But the U.S. is the only country with an extensive set 

of foreign policy controls. If the recent pipeline controversy 

demonstrated nothing else, it showed that the Europeans were not 

going to acquiesce to the extraterritorial extension of U.S. 

foreign policy controls. The efforts by each side to press its 

claims to the fullest in the pipeline dispute obviously left the 

foreign subsidiaries of U.S. firms in an impossible 

situation caught between competing national laws and 

regulations. This hardly represents a prescription for enhancing 

the international competitiveness of U.S. manufacturers.

Boost to Foreign Competition

The repercussions of U.S. foreign policy controls are 

especially disturbing in light of the foreign availability of so 

many of the products covered by U.S. control regulations in this 

area. Market positions are established by U.S. manufacturers 

often with great difficulty and expense. Foreign competitors are
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reluctant to take on U.S. companies with established market 

positions because of the initial startup costs and time involved 

with such a challenge. When the U.S. government unilaterally 

takes U.S. companies out of any particular market, foreign 

competitors quickly fill the vacuum with their products, while 

ours are denied.

There seems to exist a particular temptation to impose 

controls unilaterally when U.S. industry has a competitive 

advantage in a market or product. The use of controls in such 

instances provides foreign competitors with "captured" markets 

which they can use to build up economies of scale and test new 

technology. This is what happened with respect to foreign 

competition in large diameter pipes, submersible pumps, and U.S. 

drilling bits; it is what is likely to happen with large scale 

turbines and other oil and gas equipment and technology.

The basic point that must be realized here is that foreign 

competitors of U.S. firms operate under a very different set of 

control policies than U.S. manufacturers. This point is 

extremely well illustrated in a new report done by an Ad Hoc 

Working Committee on Export Controls of the President's Export 

Council. Among the findings of this Ad Hoc Working Committe were 

the following:

1) U.S. attempts to achieve foreign policy objectives with 
export controls. Other countries do not.

2) Japan, France and the U.K. do not require export 
licenses for many countries. Canada is the only 
country so treated by the U.S.
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3) U.S. controls technical data to free world destinations. 
Only Japan and Germany do anything similar, and then 
only for truly strategic commodities.

4) Only the U.S. asserts sweeping extraterritoriality in 
its regulations. Others have nothing comparable.

5) Only the U.S. has a denial list.

6) Absent a declared national emergency, only the U.S. has 
applied controls retroactively, impacting contractual 
commitments.

The preceding differences, as well as others cited in the report, 

add up to a significant disincentive for U.S. manufacturers 

trying to compete in international markets.

1983 Reauthorization of the Export Administration Act

In light of the commercial impact of U.S. export control 

policies, the NAM supports major reform of the Export 

Administration Act.

The last time the EAA was reauthorized was in 1979 when 

several major changes were made governing the use of controls. 

The provisions pertaining to foreign policy controls were 

separated from those pertaining to national security. Specific 

criteria were established which the President was supposed to 

consider when imposing new controls. A consultation process 

between the Executive Branch, Congress, and industry on new 

control policies was spelled out. An annual "sunset" provision 

for all foreign policy controls was added to the Act. At the 

time they were enacted, these modifications in the EAA were seen 

as major steps toward rationalizing U.S. control policies.
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Events since 1979 have demonstrated that the preceding 

modifications in the EAA were mainly hortatory and have had very 

little real impact on the actual operation of U.S. export 

controls. The criteria set forth on the use of foreign policy 

controls were not binding upon the President. The consultation 

process was largely perfunctory. The "sunset" provision led to 

only a few foreign policy controls actually being lifted. In 

short, even with the changes made in 1979, the EAA remains a 

broad, undelineated area of Presidential power.

We feel that any successful export control policy in non- 

emergency situations must be based upon the following general 

principles which address the problems I have outlined above:

1. Respect for Contracts   Existing export licenses and 
contracts must not be cancelled.

2. Extraterritoriality   U.S. controls must be applied 
in cooperation with our allies and shall not be 
applied extraterritorially.

3. Foreign Availability   Export controls must not be 
used when competitive products and technology are 
available from foreign sources which are not 
cooperating with U.S. control policies.

4. Costs   The costs of imposing controls must be 
considered in any decision to use them.

The experience of the past four years demonstrates that 

when these principles are ignored not only are control policies 

ineffective as instruments of U.S. diplomacy, but also they cause 

major harm to U.S. commercial interests. NAM members, therefore, 

see a need for changes in both the national security and foreign 

policy provisions of the Export Administration Act.
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National Security; As far as national security controls are 

concerned, NAM strongly supports the basic objective of these 

controls namely, to restrict the export of goods or technology 

which would make a significant contribution to the military 

potential of our adversaries. We do feel, however, that 

improvements can and should be made in the provisions of our law 

governing national security controls. Specifically, we support 

the following policy positions:

1. U.S. national security controls should be limited to 
items and related technologies on the Cocom control 
list.

2. We should work toward arrangements with Cocom
countries so that individual validated export licenses 
are not required for U.S. exports to Cocom or 
re-exports from Cocom. Comparable bilateral arrange 
ments should be developed with other major trading 
nations not in Cocom.

3. A new type of export license should be developed a 
comprehensive operations license which would 
eliminate the need for licenses on each individual 
transaction between a U.S. company and its affiliates 
overseas.

4. We must continue to build on recent efforts to improve 
the administration of U.S. control regulations. For 
example, the definitions of products and technology on 
the Commodity Control List should be clarified by 
adoption of the nomenclature of the Harmonized 
Commodity Description and Coding System.

5. Policy decisions and licensing of controls should
remain in the Commerce Department. Priority should be 
given to raising the technical expertise of the 
Commerce Department staff to ensure more effective 
policy development and enforcement of control 
regulations.
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The quality of U.S. technology available for U.S. defense 

purposes often depends on the ability of U.S. industry to develop 

and perfect advanced technology for commercial markets. Cutting 

our high technology industries off from these markets, therefore, 

should be done with the utmost caution. The strength of these 

industries cannot be sustained without access to commercial 

markets throughout the world.

The Export Control and Promotions Act of 1983 (H.R. 1566) 

which you introduced last week, Mr. Chairman, recognizes this 

important fact. This bill addresses several of the key issues I
<r

have just discussed concerning national security controls. In 

principle, we agree with the recommendations to develop a 

Comprehensive Operations License and to eliminate the 

requirements for individual validated licenses for exports to 

countries with which we have agreements concerning export 

control policies. We also note that H.R. 1566 would deal with 

the problem of foreign availability by providing for the 

automatic expiration of any unilateral control which has not been 

used to deny an export license in the past year. In theory, this 

"sunset" provision on unilateral national security controls would 

seem to strengthen the foreign availability criteria in the EAA. 

In practice, however, might it not encourage the use of a control 

in order not to loose it?
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Foreign Policy; The question confronting Congress in the 

reauthorization of the Export Administration Act in regard to 

foreign policy controls is how to ensure that future U.S. control 

policies follow the principles outlined above. This goal could 

be accomplished by requiring specific Congressional authorization 

for the use of export controls for foreign policy reasons. 

Congress, for example, could grant the President authority in 

response to a particular international development such as 

occurred in 1978 with Uganda. Or, Congress could provide 

legislative authority designed to achieve specific foreign policy 

objectives, such as combating international terrorism, which the 

President could use at his discretion.

As explained in a letter I wrote to Secretary Baldrige on 

January 28 (copy attached), the clearest cut way of ensuring 

Congressional review of all foreign policy control decisions 

would be to repeal Section 6 of the EAA and require specific 

legislative authorization in all instances when such controls are 

used in non-emergency situations. The President would, of 

course, have the power to impose controls under the International 

Emergency Economic Powers Act and in fulfillment of international 

obligations. Alternatively, Congress could revise Section 6, 

delegating power to the President to impose controls in certain 

circumstances, but requiring specific legislation for more far 

reaching control policies.
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The proposal that Congress play a more active role in the 

decision to impose export controls under the Export 

Administration Act is not a novel suggestion. There exists a 

clear precedent for Congressional involvement in the use of the 

"trade weapon" in other circumstances.

Congress in 1979, for example, refused to delegate power 

under the Export Administration Act to impose a total trade 

embargo. The House Report on the 1979 Act states that the EAA 

cannot be used to impose a total trade embargo and that "any 

future embargoes be imposed only by specific legislative 

authority" or in emergencies declared "under the general 

provisions of the International Emergency Economic Powers Act." 

The reason for Congressional reluctance to delegate embargo 

powers except in emergencies was explained at the time by a 

member of this Subcommittee: An embargo "is such an extreme 

measure that it ought to be specifically authorized by the 

Congress and not imposed by the Administration...."

We cannot emphasize strongly enough that the use of export 

control powers under the EAA is also an act of extreme 

importance. The decision to impose controls on export sales to 

the USSR or to pursue policies that result in Western European 

firms being placed on export denial lists is as serious an act as 

the imposition of a trade embargo against a minor world power. 

If it is important to maintain Congressional authority in the 

latter case, it is important to also maintain it in the former.
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The revisions to Section 6 of the EAA contained in the 

legislation you introduced this week, Mr. Chairman, recognize the 

need for maintaining Congressional authority over the use of the 

"trade weapon" in circumstances other than a total trade embargo. 

H.R. 1566 would help ensure that at least in some instances the 

general principles outlined above dealing with respect for 

contracts, extraterritorial application of controls, costs of 

controls, and foreign availability are followed in future foreign 

policy control decisions. Without specific Congressional 

authorization, new foreign policy controls could not be applied 

to existing contracts or be applied extratemtorially.

The President, however, would have discretionary power under 

your bill to impose new controls on future export transactions 

between the U.S. and another nation. He could do so, moreover, 

without taking into consideration criteria concerning the foreign 

availability of competing products beyond those already contained 

in the EAA. We do not see this as providing enough assurance 

against the continued misuse of foreign policy controls, 

especially when products are available from foreign sources. We 

are opposed to permitting the President to undertake a useless or 

ineffectual program of action simply because his actions apply to 

future contracts or licenses. U.S. export control policies in 

non-emergency situations should be based on the presumption that 

controls will not be imposed if competing products are available 

from foreign sources.
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H.R. 1566 supports some of the most basic principles the 

business community wants to see followed in U.S. foreign policy 

controls. Insofar as your bill gives expression to these 

principles, we support it.

Insurance on Export Contracts; In addition to H.R. 1566, you 

have also introduced this week, Mr. Chairman, legislation 

(H.R.1565) which would authorize the Overseas Private Investment 

Corporation to issue insurance against losses incurred from the 

imposition of some export controls.

In their discussions on the reauthorization of the EAA, NAM 

members reviewed such a proposal. While they did find some merit 

in the idea, they were also deeply concerned that such a proposal 

would be used as an excuse for avoiding the type of substantive 

change in the EAA that I have discussed in my testimony today. 

Insuring export contracts does little to reassure foreign buyers 

about the reliability of U.S. business.



91

Summary

In the debate over U.S. control policies, especially in the 

foreign policy area, I think it is useful to recall a statement 

former Secretary of State, Dean Rusk, made during the debate over 

the 1979 EAA:

When we look at the present world situation we can 
count about 30 countries which might be called 
constitutional democracies, whose institutions and 
attitudes toward political values are reasonably 
congenial to us. We can be very critical about 
some aspects of almost every one of the rest of the 
150 nations in the international community. I 
would strongly advise against a drift into self- 
exposed economic isolationism by weighing trade in 
terms of approval or disapproval of the institutions 
of other trading nations.

It is even more important today to avoid the type of 

self-imposed economic isolation Mr. Rusk talked about four years 

ago.

Congress must address the issue of how to remove the shadow 

on U.S. commercial relations that is cast by our export control 

policies of the past four years. The Export Administration Act 

cannot remain a broad undelineated source of Presidential power 

that hangs over the export of normal U.S. industrial products by 

private firms. We need to reassure our trading partners that a 

U.S. company can provide reliable continuing service, without 

having its ability to perform removed from its control by 

shifting U.S. policies.

I want to thank you for allowing me to testify today. I 

would naturally be very willing to answer questions.

28-755 0-86-4
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National Association 
ol Manutacturvrt

ALEXANDER B TROW8RIOGE January 28, 1983 
President

The Honorable Malcolm Baldrige 
Secretary of Commerce
United States Department of Commerce 
Washington, D.C. 20230

Dear Mr. Secretary:

The National Association of Manufacturers has watched the 
extension of this country's export controls over the past half 
dozen years with growing concern. We have expressed this concern 
on a number of occasions, the most recent being the 1981-82 
"pipeline" controls. As we stated at that time, the imposition 
of controls is more than just a short-term inconvenience for U.S. 
business; controls have serious long-term implications for U.S. 
international competitiveness.

The American business community is united in the view that 
key decisions in the area of export control policy both in this 
and previous Administrations have seriously harmed U.S. economic 
interests. I am sure you appreciate that NAM members feel 
strongly that the same principles which led to the President's 
approval of legislation to ensure the reliability of U.S. 
agricultural exports should apply with equal force to U.S. 
industrial companies trying to compete in international markets. 
We must not forget that 20 percent of U.S. industrial output is 
exported each year and that 30 percent of U.S. corporate profits 
come from international operations. The economic future of this 
country, in short, is dependent upon the ability of U.S. firms to 
operate in international markets. The ability of U.S. firms to 
do so, however, is too often severely limited by a host of 
disincentives including U.S. export control policies.

There exists an opportunity to correct this particular 
disincentive during this year's reauthonzation of the Export 
Administration Act. We endorse the President's statement in his 
State of the Union address that "regulatory practices and' 
government programs all need constant re-evaluation in terms of 
our competitiveness." As with agricultural exports, we hope that 
the Administration will seize this opportunity and use it to 
signal the world trade community that U.S. firms can be relied 
upon as suppliers and business partners.

NAM members see a need for changes in both the national 
security and foreign policy provisions of the Export 
Administration Act. As far as national security controls are 
concerned, NAM strongly supports the basic objective of these

ir76FS!n>t.HW 
W.sMngton DC 20006 
(702) 62&-3SOO
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controls namely, to restrict the export of goods or technology 
which would make a significant contribution to the military 
potential of our adversaries. We do feel/ however, that 
improvements can and should be made in the provisions of our law 
governing national security controls. Specifically, we support 
the following policy positions:

1. U.S. national security controls should be limited to 
items and related technologies on the Cocom control 
list.

2. We should work toward arrangements with Cocom
countries so that individual validated export licenses 
are not required for U.S. exports to Cocom or 
re-exports from Cocora. Comparable bilateral arrange 
ments should be developed with other major trading 
nations not in Cocora.

3. We must continue to build on recent efforts to improve 
the administration of U.S., control regulations. For 
example, the definitions of products and technology on 
the Commodity Control List should be clarified by 
adoption of the nomenclature of the Harmonized 
Commodity Description and Coding System.

4. Policy decisions and licensing of controls should
remain in the Commerce Department. Priority should be 
given to raising the technical expertise of the 
Commerce Department staff to ensure more effective 
policy development and enforcement of control 
regulations.

The quality of U.S. technology available for U.S. defense 
purposes often depends on the ability of U.S. industry to develop 
and perfect advanced technology for commercial markets. Cutting 
our high technology industries off from these markets, therefore, 
should be done with the utmost caution. The strength of these 
industries cannot be sustained without access to commercial 
markets throughout the world.

Turning to the subject of U.S. foreign policy controls, HAM 
members have discussed two different approaches for dealing with 
these controls -

(1) Elimination of Presidential authority to apply 
export controls under Section 6 of the Export 
Administration Act except pursuant to specific 
Congressional authorization review.

(2) Revision of the existing provisions of Section 6 
to define more clearly the circumstances and 
conditions for using foreign policy controls.
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The first approach--elimination of Section 6 authority to 
impose foreign policy export controls is perhaps the simplest 
way to deal with the problems caused by foreign policy controls. 
Under this approach. Presidential authority to limit U.S. exports 
would be removed from the Export Administration Act but still 
exist under the President's emergency and other powers. Thus he 
could continue to include export controls in U.S. responses when:

  fulfilling international treaty obligations;

  responding to international emergencies;

  pursuing definite foreign policy objectives 
authorized by specific legislative grants of 
authority.

This would bring U.S. control policies into line with those of 
other major industrial nations. A recent report of the 
Subcommittee on Export Administration of the President's Export 
Council notes that:

National security is the only statutory basis for 
control in the majority of Cocora countries covered 
by our study. While a nod is given to foreign 
policy as possible justification in two instances. 
It was reported that this reason is almost never 
used. The U.S., on the other hand, has used it 
quite frequently in the last two administrations.

It is clear that other trading nations find that the costs 
of using foreign policy controls outweigh the benefits. It is 
time that the United States paid more attention to the costs of 
these controls to our competitive position in critical industrial 
sectors.

We must recognize the limitations inherent in the unilateral 
application of not only our national security controls but also 
our foreign policy controls. The extensive set of unilateral 
controls we maintain deprive our adversaries of very little. In 
fact, our export control policies would be far more realistic if 
they were based upon the assumption that there exist few, if any, 
manufactured products which other industrial nations are not 
already producing or have the capability of producing if the 
appropriate market opportunity arises.

It should not be forgotten that market positions are 
established by U.S. manufacturers often with great difficulty and 
expense. Foreign competitors are reluctant to take on U.S. 
companies with established market positions because of the 
initial startup costs and tune involved with such a challenge. 
When the U.S. government unilaterally takes our companies out of 
any particular market, foreign competitors quickly fill the 
vacuum with their products while ours are denied.



95

The fact that imposition of export controls is a serious 
step cannot be emphasized too strongly. Both American security 
and economic well being depend upon the strength of our 
industrial base, and industry depends upon markets. The United 
States, as the leader of the free world and champion of the open 
trading system, has encouraged both American producers and others 
to see the world as their market. We have opened our markets to 
highly competitive industries from the rest of the world. In 
doing so, we have created a situation in which our industrial 
strength depends to a significant extent upon our ability to 
export and that ability is threatened by unilateral export 
controls which contribute to the perception that U.S. business 
cannot be relied upon as a supplier or business partner.

Under these circumstances we find that it makes little sense 
to continue to have sweeping powers under the Export 
Administration Act to impose unilateral foreign policy controls. 
Essentially, if an international development is not serious 
enough to warrant either our allies' cooperation, special action 
by Congress, or the declaration of an emergency under the 
International Emergency Economic Powers Act, it probably is not 
serious enough to justify unilateral control of U.S. exports for 
foreign policy reisons. We should rely instead on traditional 
diplomatic or political- military "tools" to register our 
protests and dissatisfaction.

A second approach to U S. foreign policy controls which has 
been discussed by NAM is the revision of Section 6. If Section 6 
were to be revised, the following basic principles roust be 
recognized:

1. Existing export licenses and controls must not 
be cancelled for symbolic short-term objectives.

2. Export controls must not be used when competi 
tive products and technology are available from 
foreign sources.

3. U.S. control policies shall be applied in
cooperation with our allies and shall not be 
applied extraterritorially.

4. Close consultation with industry is necessary on 
any decision to implement controls.

These principles should be applied not only to controls 
under the Export Administration Act, but also to controls imposed 
under emergency powers or under specific grants of authority by 
Congress.
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If Section 6 is retained, the process by which it is 
implemented and enforced also needs to be reviewed and refined 
tot

  require control regulations to be issued first in 
proposed form;

  establish a technical advisory committee to assess 
the feasibility and effect of proposed regulations;

  improve administrative procedures and establish 
judicial review; and,

  establish a specified time beyond which Congress
would have to approve continued use of the controls.

On balance, we believe that the first approach removal of 
authority to control exports for foreign policy reasons under the 
Export Administration Act except in the circumstances outlined on 
page three of this letter offers the best means to express the 
determination of the U.S.- government to re-establish the 
credibility of American business as a reliable exporter. The 
clear-cut nature of such an action would remove a good deal of 
the existing ambiguity on this point.

I would be most interested in your views on possible 
approaches to dealing with the issue of U.S. control policies so 
that we can attain the twin objectives which I think all of us 
share namely, control policies which have minimum interference 
with U.S. international commerce and which achieve definite 
objectives that further U.S. national interests. I would, of 
course, be glad to meet with you to discuss this matter in 
greater detail.

Sincerely,

Alexander B. Trowbndge

cc: Hon. George P. Shultz
Hon. William E. BrocX
Hon. Donal'd T.~ Regan
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Mr. BONKER. Thank you for an excellent statement, Mr. Trow- 
bridge.

We shall now move to Mr. Jenkins who represents both Armco 
and the coordinating group on this act for the chamber of com 
merce.
STATEMENT OF KEMPTON JENKINS, VICE PRESIDENT, GOVERN- 

MENT AFFAIRS, ARMCO, INC., AND CHAIRMAN, COORDINATING 
GROUP ON THE EXPORT ADMINISTRATION ACT, U.S. CHAMBER 
OF COMMERCE
Mr. JENKINS. I am pleased you have given me the opportunity to 

return to this hall and testify on behalf of the chamber on this 
most important subject.

As you are aware, the chamber is the world's largest business as 
sociation with a membership of over 237,000 small, medium, and 
large businesses, trade and professional associations, and State and 
local chambers.

The refinement of this act is a major priority of the U.S Cham 
ber of Commerce. I would like to emphasize in the beginning of my 
testimony, Mr. Chairman, that no responsible member of the busi 
ness community would tolerate the diversion of critical technol 
ogies to the military use of our adversaries. In this regard, we ap 
plaud the efforts of both the administration and the Congress to 
strengthen the enforcement of export controls in order to put a 
halt to the illegal acquisition of controlled items by our adversar 
ies.

I would like to add special praise for those administration efforts 
as outlined by the Department of Commerce in testimony before 
the Senate Banking Committee on February 3, and, specifically, 
the personal efforts of Under Secretary Olmer, whose judgment has 
been a steadying factor during export administration problems of 
the past 2 years.

We applaud the past and present efforts of this subcommittee. In 
particular, Chairman Bonker deserves recognition for his ongoing 
efforts, which include a thoughtfully drafted bill to modify the 
present Export Administration Act.

This bill includes a number of extremely important provisions re 
lated to such principles as contract sanctity and extraterritorial ap 
plication of controls. It is our hope that, following these hearings, 
provisions will be added to provide for other important principles 
and judicial review.

PRINCIPLES FOR REAUTHORIZATION PROCESS

The chamber favors a number of changes in the act. Through ex 
perience since the enactment of the 1979 act, five important princi 
ples have emerged which reflect the problems that have arisen in 
the export control process. These principles relate to:

First, sanctity of contract,
Second, multilateral controls,
Third, extraterritorial application,
Fourth, advanced consultations, and
Fifth, cost/benefit analysis.
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They are inherent in the expressed dual purpose of the present 
export control legislation: Protection of national security and pro 
motion of American export competitiveness.

U.S. POSITION IN INTERNATIONAL TRADE

During this year's reauthorization process it is important that we 
dispel certain myths regarding our position in the world.

First is the view of the United States as the predominant suppli 
er of equipment and technology. This view is a residue of the days 
when the United States was the preeminent economic power of the 
world. Although this no longer is the case, policymakers in this 
country have exhibited an increasing tendency to use trade as a 
means to further political ideals without a careful assessment of 
foreign availability and, consequently, the costs or effectiveness of 
these decisions.

Second is the misconception that the Soviets and other potential 
adversaries are uniquely dependent upon Western technology. In 
fact, they are part of a real world in which we are, to differing de 
grees, all interdependent.

The third myth is the mistaken notion that the United States 
can continue to depend upon domestic economic demands to in 
crease economic growth. Without active participation in world 
trade and significant export earnings, the United States will lag in 
research and development and fall behind our Japanese and Euro 
pean trade competition, a process we can already discern.

Fourth, corporations are not merely institutions. They encompass 
the workers, shareholders, and communities in which they are lo 
cated.

Finally, we should deal with the myth that unilateral action by 
the United States is an act of strength and leadership. The most 
important historic advantage we retain over the U.S.S.R. is the 
nature of our alliances. The so-called Warsaw Pact is composed of 
occupied nations whose forces are not full partners and are not 
trusted with the top of the line of Soviet military equipment. Most 
of the post-World War II crises have consisted of efforts by the Pact 
members to free themselves from Soviet domination. These are not 
polemics; they are factors of history. The NATO alliance is a volun 
tary association of free peoples who not only share our modern 
weapons, but participate in the development and costs of these 
weapons.

Any unilateral action by the United States which weakens the 
alliance unity thus erodes a most important strategic Western ad 
vantage and sends a signal to Moscow of weakness, not strength.

COST OF UNILATERAL CONTROLS

Let us take a look at the cost of United States unilateral embar 
go actions The United States has lost important shares of the 
world agricultural markets in recent years as a result of imposition 
of unilateral agricultural export controls.

Through such controls, the United States has provided incentives 
for the creation of permanent foreign competition. This was as evi 
dent 10 years ago when an embargo on U.S. soybean exports led 
Brazil to increase substantially its soya production and become a
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major force in world markets, as it is today following the 1980 agri 
cultural embargo against the Soviet Union

As President Reagan pointed out on January 11, before the 
American Farm Bureau Federation following the 1980 grain em 
bargo, our 73-percent share of the Soviet market plummeted to 30 
percent

Key leaders in the agricultural sector agree that the cumulative 
cost of the grain embargo to the United States has already exceed 
ed $40 billion, and continues to grow. Coming at a time of perilous 
balance in the fragile agricultural marketplace, the unprecedented 
and ill-considered grain embargo of 1980 sparked a financial chain 
reaction. It affected planting, rail transportation, grain storage fa 
cilities, agricultural equipment purchases—International Harvester 
points to it as a major catalyst in its decline—farm-belt banking 
and insurance, grain mills, and on, and on.

The recent Caterpillar experience mentioned by Dick Kahler is 
another dramatic example I hope he has a chance to give you 
some specifics on that.

The U.S. aerospace industry has incurred substantial costs as a 
result of imposition of foreign policy controls One U.S. manufac 
turer alone estimates that it has lost a billion dollars in the Middle 
East because the company is viewed as an unreliable supplier due 
to the proliferation of U.S. policy export controls since enactment 
of the 1979 act. We must recognize that transfer of business from 
U.S. aircraft producers to European competition does not advance 
U.S. foreign policy; it erodes U.S. aerospace capacity.

The experiences of my own company, Armco, point to similar 
conclusions. After almost 4 years of technical and commercial nego 
tiations, Armco and Nippon Steel Corp. signed in December 1979 a 
contract with the Soviets valued at $353 million. The contract pro 
vided that Armco and Nippon would supply technology, engineer 
ing services, and equipment to build a plant in Novolipetsk for the 
manufacture of electrical steel. The U.S portion of the contract 
was valued at $100 million. At the time of the contract signing, 
Armco had received 94 percent of all necessary licenses from the 
U.S. Government.

In January 1980, following the Soviet invasion of Afghanistan, 
President Carter suspended all export licenses for the Soviet 
Union. In April, the Armco contract was terminated by the Soviets 
because Armco's export licenses had not yet been reinstated.

In August, Creusot-Loire of France signed a substantially similar 
contract with the Soviets despite assurances from the French Gov 
ernment that they would not take over contracts from American 
firms. As a result, Armco lost $6.5 million in negotiating expenses, 
$16.7 million in profits, and $20 to 30 million in future spare parts 
orders, as well as the possibility to participate in the next phase of 
the plant development. Most importantly, the United States lost 
$100 million in exports and some 4,000 jobs.

We believe it is essential that refinements be made in the Export 
Administration Act. The changes we propose will both enhance na 
tional security, in our judgment, and contribute to American 
export competitiveness.
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RECOMMENDATIONS ON NATIONAL SECURITY CONTROLS

Let us look at national security export controls specifically. The 
chamber recognizes that national security requires effective export 
controls on goods and technologies which would make a significant 
contribution to the military capability of adversary countries

On the other hand, the chamber would oppose expanding the 
scope of the national security controls in a vain effort to wage uni 
lateral economic warfare. I underline the word "unilateral." An ef 
fective national security control system requires multilateral agree 
ment with our allies. Consequently, the chamber proposes that the 
Export Administration Act require advanced consultations and 
agreement with our allies and other principal sources of supply 
and rely on the addition of products/technologies to the Coordinat 
ing Committee [Cocom] restricted list rather than the establish 
ment or adoption of unilateral U.S. embargo lists. An effective mul 
tilateral system would permit reduction in license requirements on 
goods and technology exported to Cocom countries and subsequent 
ly reexported.

Similarly, there should be a reduction in U.S. security licensing 
requirements on countries which agree bilaterally to place national 
security controls on exports and reexports paralleling Cocom con 
trols.

Your question to Dick Kahler, Mr. Chairman, I think deserves a 
rather detailed response. None of us in the private sector, and I am 
sure Dick agrees with that, would suggest that we are the ones to 
designate the countries.

Could I ask Dick to expand a bit on his reply to your question at 
this point?

Mr. BONKER. If he is prepared to.
Mr. KAHLER. I would prefer to come back, as the chairman has 

suggested, with some further thoughts. I would echo the point that 
you just made that it is more appropriate that our Government 
leaders be the ones that guide us in determining those countries. 
We should certainly have some input from the private sector.

Mr. BONKER. That was an unfair question because even Congress 
is reluctant to identify countries in statute. We leave it up to the 
executive branch.

That is why in the control list itself these countries are identified 
by categories. We have worked out unique arrangements with 
Yugoslavia, for instance, which ought to be a basis for other simi 
lar arrangements.

So, if Congress is not prepared to name countries, I should not 
expect the private sector to do so.

Mr. JENKINS. We do feel very strongly there is ample opportunity 
out there with a number of countries to further reduce unneces 
sary licensing procedures.

We do support the establishment of a new comprehensive oper 
ations license which you have included in your own legislation, Mr. 
Chairman, for the use of U.S. parent companies in their transac 
tions with foreign affiliates. This would eliminate the need of spe 
cific approval of each shipment to U.S. subsidiary firms abroad.

We believe these actions would serve to expedite the export li 
censing process, facilitate transactions with our Western trade
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partners and thereby contribute to this country's reputation as a 
reliable supplier Equally important, these actions would allow li 
censing and enforcement resources to be focused on the truly im 
portant goods and technologies, which could make a significant 
contribution to the military capabilities of our adversaries.

RECOMMENDATIONS ON FOREIGN POLICY CONTROLS

The chamber recognizes that the President must be able on his 
own—without further congressional action—to restrict exports in 
order to fulfill obligations of the United States pursuant to interna 
tional agreements to which the United States is a party. By their 
nature, controls imposed under this authority are multilateral in 
character.

In addition to this export control authority, the 1979 act provides 
the President with authority to restrict the export of crime control 
and detection instruments to certain countries. The chamber sup 
ports these controls, which together with those provided for under 
separate legislative authority, constitute a body of law well under 
stood by both American exporters and their foreign purchasers.

However, the Export Administration Act of 1979 also provides 
broad authority to control exports in order to further significantly 
the foreign policy of the United States. I put that phrase in quotes 
in my own mind.

In recent years this authority has been arbitrarily invoked with 
inadequate justification without significant consultation and with 
out consideration of the effectiveness of the export sanctions or the 
long-term cost to the U. S. economic well-being.

To remedy this situation, in the absence of an international 
emergency, Congress should require that, prior to the imposition of 
foreign policy controls, meaningful consultations with the private 
sector and the Congress must be undertaken to determine the full 
extent of the costs of these controls to the United States.

The act should prohibit the extension of export controls for for 
eign policy purposes to foreign companies, including U.S. foreign 
subsidiaries and the licensees of U.S. corporations. It should prohib 
it the imposition of foreign policy export controls so as to impair 
existing contracts, and, above all, it should prohibit the imposition 
of unilateral export controls, given the futility and costs of such ac 
tions.

One way to achieve these principles would be to require that the 
President seek specific legislative authority, along the lines of the 
crime equipment controls, prior to the imposition of any new for 
eign policy controls.

Special legislation—such as occurred with the Uganda sanctions 
in 1978—could give the President clear authority to draw upon the 
full range of economic interactions, including imports and financial 
transactions, as well as exports. This would relieve the vital and 
vulnerable export sector from carrying the brunt of economic sanc 
tions.

This would also provide business, labor and other affected groups 
the full opportunity to express their views to their representatives 
during the legislative process. It would also produce a solidly based
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foreign policy initiative, representing a full national statement, not 
simply a hasty act by the executive branch.

Alternatively, rather than requiring specific legislative author 
ity, the act could require that the executive branch receive public 
comment and submit to the Congress a comprehensive cost/benefit 
analysis justifying the proposed controls prior to their taking 
effect. Such controls could expire after a 6-month period unless re 
newed following the same rigorous requirements for their imposi 
tion.

Whatever procedure is ultimately adopted, Congress must not 
lose sight of the general principles of contract sanctity, the avoid 
ance of extraterritorial applications, and the requirement for mul 
tilateral controls, advanced consultations, a rigorous cost/benefit 
analysis, and assurance that export trade restrictions are imposed 
only when necessary to achieve a genuinely significant and funda 
mental foreign policy goal.

These principles must be recognized in legislation so that an 
export control law that defends our international political interests 
not undermine our competitiveness in international trade and 
erode our reputation for commercial reliability at a serious cost to 
U.S. economic well-being

ADMINISTRATIVE PROCEDURES AND JUDICIAL REVIEW

The Department of Commerce should retain the authority to li 
cense U.S. exports. While there may be theoretical organizational 
advantages to the consolidation of export licensing responsibilities 
within a single independent agency, such as the proposed Office of 
Strategic Trade, the potential for greater politicization of the con 
trol process outweighs any possible advantages.

In addition, it will inevitably create another layer of bureaucra 
cy. Instead, increased resources should be made available to Com 
merce and U.S. Customs Service as required to improve both licens 
ing and enforcement processes. Commerce should be provided with 
explicit authority to mitigate penalties in light of facts and circum 
stances, such as unintentional violations or voluntary disclosures of 
violations by exporters. Voluntary cooperation and compliance on 
the part of business is crucial to an effective control system. Guide 
lines outlining procedures for the mitigation of penalties and speci 
fying the manner in which the administrative authorities will treat 
voluntary disclosures would encourage further cooperation on the 
part of business.

One final area that demands consideration is the question of ju 
dicial review. We witnessed last summer, following the extraterri 
torial application of oil and gas equipment controls, the costs and 
unintended difficulties created by the lack of judiciary review in 
the export administration process.

We propose that the Export Administration Act provide export 
ers a right to appeal to independent or judicial authorities all De 
partment of Commerce administrative decisions including decisions 
relating to commodity control list classification, statutory procedur 
al requirements and administrative penalties.

As stressed by the President in this year's state of the Union ad 
dress, one out of every five jobs in our country depends upon trade.
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In emphasizing the importance of trade, the President stated that 
the United States "must strengthen the organization of our trade 
agencies and make changes in our domestic laws and international 
trade policy to promote free trade and increased flow of American 
goods, services and investments."

We applaud this new priority for trade. It is time that we all 
worked together to restore U.S. leadership in world trade. To this 
end, it is crucial that we strengthen the reputation of the United 
States as a reliable supplier and competitive trader operating 
under a clearly defined and internationally recognized system of 
export incentives and export controls.

Mr. Chairman, one of the areas we did not comment upon in our 
submitted text is that of short supply. You mentioned in your open 
ing remarks the problems surrounding Alaskan oil exports. The 
Chamber's Energy Committee is currently considering this ques 
tion and will make recommendations at a later date. In the mean 
time, speaking for Armco, we strongly endorse the efforts of those 
who seek to remove this costly intervention into the energy market 
system. Among other things, this limitation is a strong depressant 
to additional exploration and production which would enhance our 
national energy security position.

In conclusion, Mr. Chairman, I want to underline again the fact 
that the business community and specifically the chamber is dedi 
cated to protecting the national security interests of the United 
States. We all recognize that a sound domestic economy is an es 
sential part of that national security.

Thank you, Mr. Chairman.
[Mr. Jenkins' prepared statement follows:]
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PREPARED STATEMENT OF KEMPTON JENKINS, VICE PRESIDENT, GOVERNMENT AFFAIRS, 
ARMCO, INC , AND CHAIRMAN, COORDINATING GROUP ON THE EXPORT ADMINISTRA 
TION ACT, U.S. CHAMBER OF COMMERCE

Mr. Chairman, I am Kempton Jenkins, Vice President for Government 

Affairs, Armco, Inc., and chairman of the Chamber's Coordinating Group on 

the Export Administration Act.

I am pleased, Mr. Chairman, that you have called early hearings on 

the Export Administration Act and that you have given me the opportunity to 

testify on behalf of the Chamber on this most important subject. As you are 

aware, the Chamber is the world's largest business association with a member 

ship of over 237,OOO small, medium and large businesses, trade and professional 

associations, and state and local chambers.

The Export Administration Act represents an effort to create an 

equitable balance between legitimate security and policy concerns and the need 

to increase American exports. The refinement of the Act is a major priority 

of the U.S. Chamber of Commerce.

Mr. Chairman, I would like to emphasize in the beginning of my 

testimony that no responsible member of the business community would tolerate 

diversion of critical technologies to the military use of our adversaries. 

In this regard, we applaud the efforts of both the Administration and the 

Congress to strengthen the enforcement of export controls in order to put 

a halt to the illegal acquisition of controlled items by our adversaries.
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I would like to add special praise for those Administration efforts 

as outlined by the Department of Commerce in testimony before the Senate 

Banking Committee on February 3 and, specifically, the personal efforts 

of Under Secretary Olmer, whose judgment has been a steadying factor 

during export administration problems of the past two years.

The Export Administration Act Renewal Process

We have before us today an opportunity to begin refinement of the 

present export administration legislation in order to remove ambiguities, 

reduce unintended costs to the United States' economy and to enhance the 

focus of export controls. Our contribution to this process will be in the 

spirit of partnership with Congress and the Administration in pursuit of 

our common objectives of national security and economic well-being.

He applaud the past and present efforts of this subcommittee. In 

particular, Chairman Bonker deserves recognition for his ongoing efforts, 

which include a thoughtfully drafted bill to modify the present Export 

Administration Act. This bill includes a number of extremely important 

provisions related to such principles as contract sanctity and territorial 

application of controls. It is our hope that, following these hearings, 

provisions will be added to provide for other important principles and 

judicial review.

The Chamber favors a number of changes in the Act. Througn experience 

since the enactment of the 1979 Act, five important principles have emerged 

which reflect the problems that have arisen in the export control process. 

These principles relate to (1) sanctity of contract, (2) multilateral 

controls, (3) territorial application, (4) advanced consultations, and 

(5) cost/benefit analysis. They are inherent in the expressed dual purpose 

of the present export control legislation: protection of national security 

and promotion of American export competitiveness.
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The Realities of the Present International Economic and Trade System

During this year's reauthorization process, it is important that 

we dispel certain myths regarding our position in the world economic 

system which have impaired the effective implementation of the Export 

Administration Act.

First is the view of the United States as the predominant supplier 

of equipment and technology. This view is a residue of the days when the 

United States was the preeminent economic power of the world. Although 

this no longer is the case, policymakers in this country have exhibited an 

increasing tendency to use trade as a means to further political ideals 

without a careful assessment of foreign availability and, consequently, 

the costs or effectiveness of these decisions.

Second is the misconception that the Soviets and other potential 

adversaries are uniquely dependent upon Western technology. In fact, they 

are part of a real world in which we are to differing degrees all inter 

dependent . f Our Western competitors' and the Soviets' ability to channel 

resources into the development of specific technology is clear. Thus, 

the threat of economic sanctions has led inevitably to investment in, 

and development of, the technology or product in question.

The third myth is the mistaken notion that the United States can 

continue to depend upon domestic economic demands to increase economic 

growth. Without active participation in world trade and significant export 

earnings, the United States will lag in researr'i and development and fall 

behind our Japanese and European trade competition   a process we can 

already discern.

Fourth, corporations are not merely institutions. They encompass 

the workers, shareholders and communities in which they are located. This 

point was brought home to this subcommittee during testimony last summer 

by the UAW representative from Springfield, Illinois. During that 

testimony, the union official aptly described the strains and dislocations
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caused to cities, such as Springfield, by non-security trade embargoes.

Finally, Mr. Chairman, we should deal with the myth that unilateral 

action by the United States is an act of strength and leadership. The most 

important historic advantage we retain over the USSR is the nature of our 

alliances. The so-called Warsaw Pact is composed of occupied nations whose 

forces are not full pari_ners and are not trusted with top of the line Soviet 

military equipment. Most of the post World War II crises have consisted of 

efforts by "Pact Members" to free themselves from Soviet domination. The 

NATO alliance, on the other hand, is a voluntary association of free peoples 

who not only share our most modern weapons, they even participate in the 

development and costs of those weapons. Any unilateral U.S. action which 

weakens alliance unity thus erodes a most important strategic Western 

advantage and sends a signal to Moscow of weakness, not strength.

Any discussion of the realities of the world marketplace must 

begin with the experiences of the country's agricultural community as a 

result of the administration of export controls. The United States has 

lost important shares of the world's agricultural markets in recent years, 

as a result of the imposition of unilateral agricultural export controls. 

Through such controls, the United States has provided the incentives for 

the creation of a permanent foreign competition. This was as evident ten 

years ago when an embargo on U.S. soybean exports led Brazil to increase 

substantially its soya production and subsequently to become a major force 

in world markets, as it is today following the 198O agricultural embargo 

against the USSR. As President Reagan pointed out on January 11 before 

the American Farm Bureau Federation, following the 198O grain embargo, our 

74 percent share of the Soviet market plummeted to 3O percent. This is 

particularly devastating in a period when we have massive surpluses rotting 

in storage faciltites around the country.

Leaders in the agricultural sector agree that the cumulative cost 

of the grain embargo to the United States has already exceeded $4O billion, 

and continues to grow. Coming at a time of perilous balance in the fragile 

agricultural market place, the unprecedented and ill-considered grain embargo
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of 198O sparked a financial chain reaction. It affected planting, rail 

transportation, grain storage facilities, agricultural equipment purchases 

(International Harvester points to it as a ma}or catalyst in its decline), 

farmbelt banking and insurance, grain mills, and on and on.

The recent Caterpillar experience with unilateral, non-security 

export controls on pipelayers is another graphic illustration. One need 

only examine what happened to Caterpillar's sales and those of Komatsu, 

its ma]or international competitor, to the Soviet Union since mid-1978 

when foreign policy export controls were placed on oil and natural gas 

equipment. Prior to mid-1978. Caterpillar dominated the Soviet market 

for large machines, supplying 85 percent of the demand. Since the 

imposition of sanctions, the reversal has been dramatic   Komatsu now 

holds an 85 percent share of a rapidly growing market. Had Caterpillar 

maintained the share of business they held before the sanctions, as 

much as $4OO million of additional U.S. exports and 12,OOO man-years of 

employment at Caterpillar and its suppliers could have been generated. 

Follow-up sales of replacement parts would probably have added another 

25 percent or $1OO million in exports and 3,OOO jobs. In view of the 

fact that these foreign policy export controls did not seriously dis 

advantage the Soviets, this seems an expensive price for Peoria and other 

communities to pay.

The U.S. aerospace industry has also incurred substantial costs 

as a result of the imposition of foreign policy export controls. One 

U.S. manufacturer alone estimates that it has lost $1 billion in the 

Middle East because the company is viewed as an unreliable supplier due 

to the proliferation of U S. foreign policy export controls since en 

actment of the 1979 Act. An increasing number of customers are now 

requiring U.S. aircraft manufacturers to guarantee export licenses. Due 

to delays in licensing or through the cancellation of export licenses, 

U.S. manufacturers have had to repay to their customers progress payments, 

together with substantial interest penalties. In the case of contract 

cancellations, the manufacturer must also sustain the cost of modification 

of the aircraft for resale, a cost which may run over $1 million per
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airplane. The affected U.S. firms must also pay substantial storage costs, 

for in many instances up to two years, as well as the costs of keeping the 

aircraft in operating condition. We must recognize that the transfer of 

business from U.S. aircraft producers to our European competition does not 

advance U.S. foreign policy, it erodes U.S. aerospace capacity.

The experiences of my own company, Armco, point to similar con 

clusions. After almost four years of technical and commercial negotiations, 

Armco and Nippon Steel Corporation signed in December 1979 a contract with 

the Soviets valued at $353 million. The contract provided that Armco and 

Nippon would supply technology, engineering services and equipment to build 

a plant in Novolipetsk for the manufacture of electrical steel. The U.S. 

portion of the contract was valued at $1OO million. At the time of the 

contract signing, Armco had received 94 percent of all necessary licenses 

from the U.S. government. In January 198O, following the Soviet invasion 

of Afghanistan, President Carter suspended all export licenses for the 

Soviet Union. In April, the Armco contract was terminated by the Soviets 

because Armco 1 s export licenses had not yet been reinstated. In August, 

Creusot-Loire of France signed a substantially similar contract with the 

Soviets despite "assurances" from the French government that they would 

not take over contracts from American firms. As a result, Armco lost 

$6.5 million in negotiating expenses, $16.7 million in profits, and 

$2O-3O million in future spare parts orders, as well as the possibility 

to participate in the next phase of the plant development. Most importantly, 

the United States lost $1OO million in exports and some 4,OOO jobs.

The realities of the world trade system also become strikingly clear 

when we examine the effects trade sanctions have had on the American oil and 

gas equipment industry. Today we are witnessing widespread foreign production 

of advanced oil and gas equipment where a. few years ago the United States 

was the sole supplier of advanced systems. In this regard, we should not 

delude ourselves over Soviet abilities to get these goods elsewhere in the 

world or their own capabilities to produce similar equipment. The Soviets 

are now perfecting their own technologies to produce oil and gas equipment, 

including compressors for use on natural gas pipelines. As a consequence
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of these developments, we are rapidly losing markets traditionally 

dominated by U.S. oil and gas equipment firms. Lost markets have 

translated into declining earnings and major constraints on new research 

and development, all of which raises major concerns as to the inter 

national competitiveness of this U.S. industry in the years to come.

We believe it essential that refinements be made in the Export 

Administration Act. The changes we propose would both enhance national 

security and contribute to American export competitiveness.

National Security Export Controls

The Chamber recognizes that national security requires effective 

export controls on goods and technologies which would make a significant 

contribution to the military capabilities of adversary countries. On the 

other hand, the Chamber would oppose expanding the scope of national 

security export controls in a vain effort to wage unilateral economic 

warfare.

In implementing national security export control policy, it is 

crucial that our policymakers understand the extent to which militarily 

significant goods and technologies are available in the world market 

place. Consequently, it is essential that the effects of foreign 

availability be taken into account whenever national security controls 

are applied.

An effective national security control system requires multi 

lateral agreement with our allies. Consequently, the Chamber proposes 

that the Export Administration Act require advance consultations and 

agreement with our allies and other principal sources of supply and 

rely on the addition of products/technologies to the Coordinating 

Committee (COCOM) restricted list rather than the establishment of uni 

lateral U.S. embargo lists. Moreover, it is important that these controls 

be more vigorously enforced in concert with our allies and that strict 

penalties be formulated for violations of COCOM controls.
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An effective multilateral system would permit a significant reduction 

in licensing requirements on goods and technology exported to COCOM countries 

and subsequently reexported. Similarly, there should be a reduction in 

national security licensing requirements for exports to neutral countries 

which agree bilaterally to impose national security controls on exports and 

reexports parallelling COCOM controls.

We support the establishment of a new "comprehensive operations 

license" for the use of U.S. parent companies in their transactions with 

foreign affiliates. This license would eliminate the need for specific 

approval of each shipment to a U.S. firm's subsidiaries abroad.

These actions would serve to expedite the export licensing process, 

facilitate transactions with our Western trade partners and thereby contribute 

to this country's reputation as a reliable supplier. Equally important, these 

actions would allow licensing and enforcement resources to be focused on the 

truly important goods and technologies, which could make a significant con 

tribution to the military capabilities of our adversaries.

Foreign Policy Export Controls

The Chamber recognizes that the President must be able on his own   

without further Congressional action   to restrict exports in order to 

fulfill obligations of the United States pursuant to international agree 

ments to which the United States is a party. By their nature, controls 

imposed under this authority are multilateral in character.

In addition to this export control authority, the 1979 Act pro 

vides the President with authority to restrict the export of crime control 

and detection instruments to certain countries. The Chamber supports 

these controls, which together with those provided for under separate 

legislative authority, constitute a body of law well understood by both 

American exporters and their foreign purchasers.

However, the Export Administration Act of 1979 also provides broad 

authority to control exports in order to further^ significantly the foreign 

policy of the United States. In recent years, this authority has been 

arbitrarily invoked with inadequate justification, without significant
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consultation and without adequate consideration of the effectiveness of 

export sanctions or the long-term cost to U.S. economic well-being.

To remedy this situation, in the absence of an international emergency. 

Congress should require that, prior to the imposition of foreign policy 

controls, meaningful consultations with the private sector and the Congress 

must be undertaken to determine the full extent of the costs of these controls 

to the United States. The Act should prohibit the extension of export controls 

for foreign policy purposes to foreign companies, including U.S. foreign sub 

sidiaries and the licensees of U.S. corporations. It should prohibit the 

imposition of foreign policy export controls so as to impair existing 

contracts, and, above all, it should prohibit the imposition of unilateral 

export controls, given the futility and costs of such actions.

One way to achieve these principles would be to require that the 

President seek specific legislative authority, along the lines of the crime 

equipment controls, prior to the imposition of any new foreign policy controls. 

Special legislation   such as occurred with the Uganda sanctions in 1978   

could give the President clear authority to draw upon the full range of economic 

interactions, including imports and financial transactions, as well as exports. 

This would relieve the vital and vulnerable export sector from carrying the 

brunt of economic sanctions. This would also provide business, labor and other 

affected groups the full opportunity to express their views to their repre 

sentatives during the legislative process. It would also produce a solidly 

based foreign policy initiative, representing a full national statement, not 

simply a hasty act by the Executive Branch.

Another approach toward this same goal would be to provide, in the 

absence of an international emergency, a forum to give the public an 

opportunity to consult with the Administration and the Congress prior to 

the imposition of a foreign policy export control. * Rather tnan requiring 

specific legislative authority, the Act could require that the Executive 

Branch receive public comment and submit to the Congress a comprehensive 

cost/benefit analysis justifying the proposed controls prior to their 

taking effect. Such controls could expire after a six month period unless 

renewed following the same rigorous requirements for their imposition.
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Whatever procedure is ultimately adopted. Congress must not lose sight 

of the general principles of contract sanctity, the avoidance of extraterritorial 

applications, and the requirement for multilateral controls, advanced con 

sultations, a rigorous cost/benefit analysis, and assurance that export trade 

restrictions are imposed only when necessary to achieve a genuinely significant 

and fundamental foreign policy goal. These principles must be recognized in 

legislation so that an export control law that defends our international 

political interests not undermine our competitiveness in international trade 

and erode our reputation for commercial reliability at a serious cost to U.S. 

economic well-being.

Administrative Procedures and Judicial Review

The Department of Commerce should retain the authority to license U.S. 

exports. While there may be theoretical organizational advantages to the con 

solidation of export licensing responsibilities within a single independent 

agency, such as the proposed Office of Strategic Trade, the potential for 

greater politicization of the control process outweighs any possible ad 

vantages. (Instead, increased resources should be made available to Commerce 

and the U.S. Customs Service to improve both the licensing and enforcement 

processes.

Commerce should be provided with explicit authority to mitigate 

penalties in light of facts and circumstances, such as unintentional 

violations or voluntary disclosures of violations by exporters. Voluntary 

cooperation and compliance on the part of business is crucial to an effective 

control system. Guidelines outlining procedures for the mitigation of penalties 

and specifying the manner in which the administrative authorities will treat 

voluntary disclosures would encourage further cooperation on the part of 

business.

One final area that demands consideration is the question of judicial 

review. ("There are special reasons to exclude questions of national defense 

and foreign policy from judicial review. On the other hand, we witnessed 

last summer, following the extraterritorial application of oil and gas
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equipment controls, the costs and unintended difficulties created by the 

lack of judicial review in the export administration process.

Judicial review need not retard the export control process. Rather, 

it can strengthen the integrity of the export control process by providing 

provision for firms seeking relief from arbitrary and capricious administrative 

decisions. In this regard, we propose that the Export Administration Act 

provide exporters a right to appeal to independent or judicial authorities 

all Department of Commerce administrative decisions, including decisions 

relating to Commodity Control List classification, statutory procedural 

requirements and administrative penalties.

Conclusion

As stressed by the President in this year's State of the Union 

address, one out of every five jobs in our country depends upon trade. 

In emphasizing the importance of trade, the President stated that the 

United States "must strengthen the organization of our trade agencies 

and make changes in our domestic laws and international trade policy to 

promote free trade and increased flow of American goods, services and 

investments."

We applaud this "new priority for trade." It is time that we 

all worked together to restore U.S. leadership in world trade. To this 

end, it is crucial that we strengthen the reputation of the United States 

as a reliable supplier and competitve trader operating under a clearly 

defined and internationally recognized system of export incentives and 

export controls.

This will require, above all, that the United States reassert 

its position of leadership within the Western Alliance, working with our 

allies to refine and improve Western trade practices and controls. For 

the United States, meeting this challenge will require a joint effort on 

the part of both public and private sectors.
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In conclusion, we wish to underline the fact that the business 

community and specifically the Chamber is dedicated to protecting the 

national security interests of the United States. As we all recognize, 

a sound domestic economy is an essential part of these national security 

interests. We wish to work in the spirit of partnership with the Adminis 

tration and Congress to strengthen this country's national security and 

economic well-being. We thank you, Mr. Chairman, and the members of this 

subcommittee for this opportunity.

Mr. BONKER. Thank you, Mr. Jenkins.
Our last witness, Mr. Richard Roberts, represents the National 

Foreign Trade Council.

STATEMENT OF RICHARD W. ROBERTS, PRESIDENT, NATIONAL 
FOREIGN TRADE COUNCIL

Mr. ROBERTS. My name is Richard Roberts. I am the president of 
the National Foreign Trade Council.

My testimony deals specifically with the foreign policy control 
provisions of the Export Administration Act and how those provi 
sions might be improved so that the act will better serve the na 
tional interest. In that connection the Export Control Promotion 
Act of 1983, H.R. 1566, to which I will refer later, offers a number 
of constructive proposals to improve the foreign policy sections of 
the Export Administration Act.

IMPORTANCE OF EXPORTS

While the act recites that exports strengthen the U.S. economy, 
the act is essentially a mechanism for restricting exports for the 
purpose, among others, of furthering the foreign policy objectives of 
the United States. Accordingly, the question is not whether exports 
are being lost, but rather what is the magnitude of the loss and 
what, if any, are the offsetting foreign policy gains.

Exports are even more important to our economy now than they 
were when the act was passed in 1979. About 1 out of every 5 jobs 
in the manufacturing industry are export related and approximate 
ly 1 out of every 3 acres of U.S. farmland produces for export.

In addition, services are a significant and growing factor in the 
Nation's export trade. As members of this committee are well 
aware, the present state of the U.S. economy is not healthy due in 
part to a decline in U.S. exports as a percentage of the world's ex 
ports.

The Commerce Department has just estimated a record $42.7 bil 
lion U.S. trade deficit for 1982 and predicted an increase to $60 bil 
lion or more in 1983. Although many factors have contributed to 
that decline, it is fair to say that export controls have had an in 
creasingly adverse effect on the volume of U.S. exports with a con 
comitant detrimental effect on jobs and trade balances.

COSTS OF EMBARGOES

Adverse effects begin with lost sales and canceled contracts 
amounting to'millions and, in some cases, billions of dollars. But
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the termination of particular sales transactions is only the most 
visible cost to our economy. Many contracts between American 
companies and foreign buyers contain long-term arrangements for 
the supply of spare parts, maintenance services and arrangements 
for transfers of technology. Repeat orders are another source of 
future revenues. All these potential exports are also lost when 
sanctions are imposed. In addition, export controls operate to cur 
tail the many services cpnnnected with the insurance, bank credit, 
transportation, communications, among others.

Still another cost of export controls has been that the United 
States is increasingly viewed as an unreliable supplier. Foreign 
customers are increasingly concerned that the U.S. Government 
will bar performance of contracts by U.S. suppliers.

Entire markets may thereby be permanently eroded with grave 
consequences for overall export performance and domestic employ 
ment. In this connection, Mr. Jenkins has referred to the loss of 
soybean and grain markets resulting from embargoes and Mr. 
Kahler and Mr. Trowbridge have referred to some of the effects of 
the pipeline embargo.

All are examples of how embargoes have caused lost jobs and lost 
opportunities for U.S. suppliers. The pipeline sanctions in particu 
lar have created doubts abroad about the reliability of supplies 
from U.S. sources.

The burden of sanctions on our economy stands in sharp contrast 
to the results achieved. In our view, few sanctions have succeeded 
in bringing about discernable benefit to the country. The benefit of 
sanctions to the United States are dubious when they are imposed 
merely to signal moral opprobrium.

The asserted foreign policy gains have been counterbalanced by 
foreign policy losses. Sanctions have generated severe and well-pub 
licized tensions in our foreign relations. We now recognize that for 
eign policy controls have very significant long-range adverse effects 
on the U.S. economy and our relations with our allies which are 
not proportionate to the benefits achieved.

RECOMMENDATIONS

There is an urgent need to revise the act to promote better bal 
ance between foreign policy concerns, on the one hand, and necessi 
ty to maintain a strong economy on the other.

One, we recommend a strong system of consultation with private 
enterprise, Congress, and allied nations.

Two, foreign availability should be given even greater weight in 
decisions on application of export controls.

Three, the economic impact of proposed sanctions should be thor 
oughly evaluated before decisions on controls are made. An eco 
nomic impact analysis of past sanctions should also be mandated.

Four, the extraterritorial reach of the act should be limited.
Let me briefly discuss each of these recommendations.

CONSULTATION

Our first recommendation is that the act should strengthen pro 
cedures to assure increased breadth and depth of consultation with
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the Congress, with business, with the public, and with our allies, 
before decisions are reached to impose economic sanctions.

First, we propose the creation of a strengthened Government-in 
dustry consultative mechanism. Although the act already calls for 
consultation with industry, to the best of our knowledge, our Gov 
ernment has not adequately fulfilled this congressional mandate.

Consultation has frequently been hasty and perfunctory. Inad 
equate time has been given to industry to provide foreign availabil 
ity and economic impact data. We recommend the creation of an 
advisory committee to consult with Government on use of trade 
sanctions.

The advisory committee should be made up of senior representa 
tives of the international business community and executives of 
business associations concerned with international trade.

The act should provide that the committee be consulted at least 
quarterly on policy formulation as well as prior to the proposed im 
position of controls. A primary function of the committee would be 
to help our Government assess the economic impact of proposed 
controls.

Second, prior to the actual imposition of controls, the President 
should be required to publish a notice of his intention to impose 
such controls in the Federal Register and solicit public comment, 
and the Commerce Department should be required to hold public 
hearings on the proposed controls in cooperation with the advisory 
committee.

Third, the President should be required to submit to the Con 
gress a report setting forth specific findings with respect to each of 
the criteria contained in section 6[b] of the act; that is, consultation 
with business, consultation with foreign governments, foreign 
availability and cost/benefit analysis, and demonstrating that each 
of these criteria has been met. Should such a report not be submit 
ted within 45 days after imposition of the controls, the controls 
should automatically expire.

Fourth, all existing export controls imposed for foreign policy 
purposes should automatically expire in 6 months, and all controls 
imposed after renewal by the Congress of the Export Administra 
tion Act becomes effective should likewise expire in 6 months.

FOREIGN AVAILABILITY

Most economic sanctions fail because they do not, in reality, deny 
the target country goods or technology available elsewhere in a 
highly competitive international trading economy. The act states 
that when imposing controls the President should consider foreign 
availability.

In our opinion, the Commerce Department does not have in its 
files sufficient data on which to make informed judgments as to 
whether many products and technologies are or are not available 
from other sources. Even when adequate information is available, 
it appears to be given little weight.

It is reasonable to assume that had the U.S. Government pos 
sessed all the relevant foreign availability information, many sanc 
tions would never have been imposed. If the Congress mandates 
the consultative process which we have recommended, and the issu-
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ance of a report on how the statutory criterion of foreign availabil 
ity has been met, more information on foreign availability will 
result and more importance will be attached to such information.

ECONOMIC IMPACT STUDIES

The Nation is not fully informed as to the domestic economic 
impact of foreign policy sanctions We, therefore, recommend that 
the Secretary of Commerce be required to produce in 6 months a 
sector-by-sector review of the domestic cost of the Afghanistan, 
Polish, and other foreign policy embargoes imposed in the last 5 
years.

The Secretary should also be required to issue reports on the do 
mestic economic effects of new export controls instituted for for 
eign policy purposes and such report should be published in the 
Federal Register 6 months after announcement of such controls. In 
assessing the domestic economic impact of past and proposed sanc 
tions, services must be included.

EXTRATERRITORIALITY

The act authorized the President to prohibit or curtail the export 
of any goods or technology "subject to the jurisdiction of the 
United States." In the past, the United States has taken a broad 
view of its jurisdiction under the Export Administration Act and 
the result has frequently been viewed by our allies as interfering 
with their sovereignty and foreign policies. When the United States 
seeks to replace cooperation among nations with the much less ef 
fective assertion of extraterritorial jurisdiction over foreign busi 
ness conduct, controversy is inevitable.

The most recent of these controversies occurred in June 1982— 
others have been mentioned by my colleagues—when the Com 
merce Department issued regulations under the act prohibiting the 
sale of certain oil and gas-related equipment to the Soviet Union by 
foreign firms owned or controlled by U.S. companies, regardless of 
any connection with U S. origin products or technology. The order 
also applied to licensees of U.S. technology, although some of these 
licensees were neither owned nor controlled by U.S. firms.

Our foreign allies regarded this action as an unprecedented and 
unjustified extension of extraterritorial jurisdiction by the United 
States. The European Communities' memorandum characterized 
the regulations as an "unacceptable interference in the affairs of 
the European Community" and a violation of international law.

Several governments invoked measures to compel U.S. foreign 
subsidiaries to honor existing agreements. The District Court of the 
Hague held that, under international law, the United States could 
not regulate such contracts. Thus the attempted extension of U.S. 
laws through the exercise of extraterritorial jurisdiction is often 
self-defeating.

In the case of the pipeline sanctions, for example, instead of in 
fluencing the Soviet Union with respect to its action in Poland, the 
controls divided the United States from its allies.

As a matter of international law where the conduct of a foreign 
entity takes place entirely within a foreign country and is consist 
ent with the laws and policies of that country, the unilateral exer-
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else of extraterritorial jurisdiction by the United States to prohibit 
directly such conduct for foreign policy reasons raises serious ques 
tions.

The mere fact of U.S. ownership of such foreign organized com 
panies is not sufficient to permit the direct exercise by the United 
States of jurisdiction over the foreign conduct. Even when the exer 
cise of foreign policy controls by the United States does not involve 
extraterritorial jurisdiction—an example would be a Commerce De 
partment denial order prohibiting a U.S. company over which it 
clearly has jurisdiction from shipping particular products to its for 
eign subsidiary—in that case international law and principles of 
comity require that consideration be given to the law and policy of 
the state of nationality or corporation of such foreign subsidiary.

We recommend:
No. 1. That the foreign policy controls provisions of the act be 

amended to provide that no order be imposed on companies incor 
porated under the laws of a foreign country. We are thus in sub 
stantial agreement with the provision of H.R. 1566 the Export Pro 
motion and Control Act of 1983, which would bar the imposition of 
foreign policy controls on foreign persons.

No. 2. When applying sanctions which have an effect on persons 
or companies located outside the United States, such as the exam 
ple I gave of an order prohibiting a U.S. company from transmit 
ting technology to a foreign subsidiary, consideration must be given 
to the laws and policy of the foreign state involved.

No. 3. Whenever a conflict of law or policy appears between our 
Government and such foreign state, the United States should con 
sult with the foreign government affected prior to the imposition of 
sanctions. The consultations should give due weight to the interests 
of the foreign state.

Finally, we recommend that all enforcement orders issued by the 
Commerce Department for violation of foreign policy controls, in 
cluding temporary denials of export privileges, be immediately re- 
viewable by a Federal District Court so that the Commerce Depart 
ment cannot impose sanctions without the person affected being 
given an opportunity to seek a court decision on issues such as 
whether the sanctions exceed the President's authority under the 
act or violate international law.

In conclusion, we believe that changes in the Export Administra 
tion Act which produce an improved system of consultation, more 
exhaustive studies of economic impact, and greater emphasis on re 
spect for the principles of international law and the foreign policy 
objectives of our allies will lead to a wiser and more restrained use 
of foreign policy controls.

Thank you, Mr. Chairman.
[Mr. Roberts' prepared statement follows:]
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STATEMENT OP RICHARD W. ROBERTS, PRESIDENT, NATIONAL FOREIGN TRADE COUNCIL

My name is Richard Roberts. I am President of the National 

Foreign Trade Council, an association of over 600 companies en 

gaged in international trade and investment. Our membership 

represents more than half of U.S. exports of manufactured goods 

and services. I am pleased to present the views of the Council 

on the Export Administration Act, and specifically on the provi 

sions of the Act relating to export controls instituted for for 

eign policy purposes.

The Export Administration Act empowers the Federal govern 

ment to deny goods, technology and information to other nations 

in furtherance of both national security and foreign policy objec 

tives. Since the Act has been in effect, we have gained valuable 

and in some respects costly experience on how it works in prac 

tice. In the light of this experience, we think it feasibile to 

improve the Act so that it better serves the national interest.

With respect to the provisions of the Act related to national 

security controls, we recognize the critical importance of denying
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military technology to our nation's adversaries, and therefore 

support the basic thrust of those provisions.

With respect to the provisions of the Act relating to foreign 

policy controls, we believe the embargoes instituted under these 

provisions have done little to alter the behavior of the nations 

against which they have been brought; that the economic and other 

costs to our country of such embargoes are very large and have not 

yet been fully calculated; and therefore that the Act should be 

amended to bring about a more judicious and restrained application 

of any trade sanctions instituted in the future.

Importance of Exports

We start with the proposition that the ability of the United 

States to influence the course of events abroad is directly related 

to the health and vigor of the United States economy. An increas 

ingly significant factor in the health of our economy is the na 

tion's export performance.

The facts about the importance of exports in our economy are 

compelling: exports are responsible for about one out of five jobs 

in manufacturing industries and a like number in supporting indus 

tries. Approximately one out of every three acres of U.S. farmland 

produces for export and each dollar of agricultural exports stimu 

lates at least a dollar in food related industrial output. In sum 

mary. America's agriculture, manufacturing and services industries 

all derive a significant portion of their income from exports.
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As the members of this Committee are well aware, the present 

state of the United States economy is not healthy, and an impor 

tant contributing factor is the slowdown in U.S. trade. The Com 

merce Department has ]ust estimated a record $42.7 billion U.S. 

trade deficit for 1982 (on a c.i.f. basis) and predicted an in 

crease to $60 billion or more in 1983. At the same time, U.S. ex 

ports, as a percentage of the world's exports, have suffered a 

substantial decline.

It is against this background that the effectiveness of the 

foreign policy controls provisions of the Act must be examined. 

Although the Act begins with an express congressional recognition 

of the importance of exports to the economic well-being of our na 

tion, during the last decade or so export controls have had an in 

creasingly adverse effect on the volume of U.S. exports, with con 

comitant detrimental effects on ]obs and trade balances. The dy 

namic tension between the important national objectives of promot 

ing exports and denying critical goods and technology to our ad 

versaries has in recent years been frequently resolved in ways which 

adversely affect the economic interests of the United States, far 

out of proportion to any impact on the target of the sanctions.

Costs of Embargoes

One of the costs of export controls has been that the United 

States, first in Eastern Europe and more recently worldwide, is in 

creasingly viewed as an unreliable supplier and often as the sup-
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plier of last resort, with grave consequences for overall export 

performance and domestic employment. A few examples will illus 

trate-

(1) In 1973 the Nixon Administration invoked the 

"short supply" provisions of the Export Administration Act to cut 

off soybean exports. Japan, a major U.S. customer, protested so 

vigorously that Agricultural Secretary Butz said the U.S. would 

never again restrict food supplies. Japan, nevertheless, turned 

to Brazil as an alternative supplier, hastening the end of U.S. 

domination of world soybean trade. The 1981 U.S. share of the 

world soybean market was only 67 percent, compared to the 90 per 

cent share at the time of the cut-off.

(2) The Carter Administration's 1980 embargo of grain 

sales to the Soviet Union in response to the invasion of Afghan 

istan ended years of U.S. dominance in the sale of grain to the 

Soviet Union. Prior to the embargo the U.S. typically supplied 

65-75 percent of Soviet grain imports. Following the lifting of 

the embargo in April 1981 the U.S. did not recover the market 

share; by August 1982 the U.S. was supplying less than 30 percent. 

Argentina, Australia, Brazil and Canada are now principal suppliers 

to the Soviet Union.

(3) In December 1981 the present Administration in re 

sponse to political repression in Poland suspended the issuance of 

licenses to export oil and gas-related equipment to the Soviet 

Union. As a result, foreign competitors of United States companies

28-755 0-86-5
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have significantly increased their penetration of, and even devel 

oped new products for the oil and gas-related equipment market   

causing lost jobs and lost opportunities for U.S. suppliers. The 

pipeline sanctions in particular have created doubts abroad about 

the reliability of supplies from U.S. sources. A memorandum on 

the sanctions, made public by the European Communities, stated in 

part:

"One inevitable consequence would be to call 
in question the usefulness of technological 
links between European and American firms, if 
contracts could be nullified at any time by 
decision of the U.S. Administration."

The EC memorandum also speaks of the "grave doubts that are bound 

to arise in the future about the U.S. as a reliable supplier of 

equipment under contract, or as a reliable partner in technology- 

licensing arrangements." Similar doubts have been voiced by many 

foreign government officials and businessmen.

Few sanctions have succeeded in bringing about a discernible 

change in the behavior of the country against which they were im 

posed. The benefits of such sanctions to the United States are 

especially dubious when they are imposed merely to signal moral 

opprobrium. The use of trade sanctions has been referred to as 

"lightswitch diplomacy"   the notion that trade which has been 

barred by sanctions will resume when sanctions are lifted, or that 

even if trade does not resume, the economic costs are negligible. 

This belief had its origins in the early post-World War II era, 

when it was thought that the vast economic power of the United
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States could be tapped without concern for domestic economic 

loss. This is no longer true. And, in addition to imposing 

heavy economic costs, foreign policy economic sanctions have 

generated severe and well publicized tensions in our foreign 

relations. We now recognize that foreign policy controls have 

very significant long-range adverse effects on the U.S. economy 

and our relations with our allies. There is an urgent need to 

revise the Act to promote a better balance between foreign po 

licy concerns on the one hand and the necessity to maintain a 

strong economy on the other.

To establish a better system of checks and balances, we 

recommend that:

1) A strengthened system of consultation with private 

enterprise, Congress and allied nations be established to make 

the application of trade sanctions more effective and in the na 

tional interest;

2) Foreign availability be given significantly 

greater weight in decisions on application of export controls. 

Most unilateral U.S. controls fail, in part, because foreign sup 

pliers replace U.S. suppliers. A more thorough assessment system 

would limit ineffective use of export controls.

3) The economic impact of proposed sanctions be 

thoroughly evaluated before they are applied. Economic impact 

analysis of past embargoes should also be mandated. It is in the 

national interest that our Congress require economic impact stu 

dies to be produced and made available for public study. Such
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studies should include an assessment of the effect of sanctions 

on services as well as goods and technology.

4) Attempts to extend the reach of U.S. embargoes 

through the extraterritorial application of U.S. laws have been a 

source of tension between the United States and our allies. The 

Act should be amended to provide that extraterritorial applica 

tion of economic sanctions not violate international law, and be 

instituted only when the sovereignty and policies of our allies 

have been fully taken into account.

Consultation

Our first recommendation is that the Act should strengthen 

procedures to assure increased breadth and depth of consultation 

  with the Congress, with business, with the public and with our 

allies, before decisions are reached to impose economic sanctions.

First, we propose the creation of a strengthened government-industry 

consultative mechanism. Although the Act already provides that, 

prior to imposing foreign policy export controls the Secretary of 

Commerce shall consult with affected United States industries, to 

the best of our knowledge our government has not adequately ful 

filled this Congressional mandate. Consultation has frequently 

been hasty and perfunctory. Inadequate time has been given for 

industry to provide foreign availability and economic impact data.

Consultation is required on two levels: first, to develop an 

overall formulation of attitudes and policies towards the use of
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foreign policy controls. Second, consultation is required with 

industry prior to the imposition of specific economic sanctions.

We recommend the creation of an Industry Advisory Commit 

tee in the ISAC framework to consult with government on the use 

of trade sanctions.

The Advisory Committee should be made up of senior represen 

tatives of the international business community and executives 

of business associations concerned with international trade. The 

Act should provide that the Committee be consulted at least quar 

terly on policy formulation, as well as prior to the proposed im 

position of controls, and that minutes of Committee meetings be 

transmitted to committees of Congress having jurisdiction over 

foreign trade and foreign relations.

To coordinate the work of the Advisory Committee, we recom 

mend that Commerce Department employees currently in the Export 

Administration section of the International Trade Administration 

who are involved in foreign availability and domestic impact de 

termination be available to assist the proposed Committee.

The Congress, the public and our allies should also be in 

volved in the consultative process. We therefore recommend that 

the following additional procedures be established by the Act:



128

Prior to the actual imposit:on of controls, the

President should be required to publish a notice of his intention 

to impose such controls in the Federal Register and solicit pub 

lic comment, and the Commerce Department should be required to 

hold public hearings on the proposed controls in cooperation with 

the Advisory Committee. Controls should be imposed, if at all, 

only after the close of the comment period and the conclusion of 

the hearings unless the President formally found that the nation 

al interest required immediate action.

- The President should be required to submit to Con 

gress a report setting forth specific findings with respect to 

each of the criteria contained in the Act (i-£., consultation 

with business, consultation with foreign governments, foreign 

availability and cost-benefit analysis), and demonstrating that 

each of these criteria has been met. Should such a report not be 

submitted within 45 days from the date of imposition of the con 

trols, the controls should automatically expire.

- All existing export controls imposed for foreign po 

licy purposes should also automatically expire in six months, and 

all controls imposed after the renewal by this Congress of the 

Export Administration Act becomes effective should likewise ex 

pire in six months. If the President wishes to extend the con 

trols, he should be required to repeat the procedures outlined 

above.
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Foreign Availability

Most economic sanctions fail because they do not in reality 

deny the target country goods or technology available elsewhere in 

a highly competitive international trading economy. The Act states 

that when imposing controls the President should consider foreign 

availability. In our opinion the Commerce Department does not have 

in its files sufficient data on which to make informed judgments as 

to whether many products and technology are or are not available 

from other sources. And it is reasonable to assume that had the 

United States government possessed all the relevant foreign availa 

bility information, many &anctions would never have been imposed.

As in the case of assessing domestic harm caused by controls, 

assessing foreign availability requires the active participation 

of the industries which are affected by the controls. If Congress 

mandates the consultative process which we have recommended, and 

the issuance of a report on how the statutory criterion of foreign 

availability has been met, a greatly improved interchange of infor 

mation on foreign availability will result.

We believe the obligation to consult and to file a report will 

also cause the Commerce Department to devote more manpower and ef 

fort to develop comprehensive current information on foreign avail 

ability. While a start has recently been made by the Commerce De 

partment to enlarge its data base, it is narrowly focused and will 

require at least a year to complete. Even if it were now in place, 

continuous consultation with industry will nevertheless be neces 

sary to supplement the information now bcinq gathered.
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Economic Impact Studies

The nation is not fully informed as to the domestic economic 

impact of foreign policy sanctions. So far as we are aware, our 

government has no plan to make an in-depth study and full disclo 

sure of the economic effects of past foreign policy sanctions. 

This information, when presented, would assist decision-makers in 

evaluating the costs and benefits of proposed new controls.

We recommend that the Secretary of Commerce, in cooperation 

with other departments and the Industry Advisory Committee on Trade 

Controls, be required to produce in six months a sector-by-sector 

review of the domestic costs of the Afghanistan, Polish and other 

foreign policy embargoes imposed in the last five years. We fur 

ther recommend that the Secretary of Commerce be required to issue 

reports on the domestic economic effects of new export controls 

instituted for foreign policy purposes and that such reports be 

published in the Federal Register every six months after the an 

nouncement of such controls.

In assessing the domestic economic impact of sanctions, ser 

vices must be included. Ir> the past, the President's evaluation 

has not focused on the ripple effect that foreign policy controls 

can have on related services, such as insurance, transportation 

and the like. To insure that the full effect of controls on the 

U.S. economy is taken into account, we recommend that Section 6 of 

the Act be revised to require the President to give explicit con 

sideration to the effect of controls on related services. We also
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recommend that Congress consider amending other statutes under 

which export controls are imposed directly or indirectly on ser 

vices to require that the criteria of Section 6(b) of the Act be 

met.

Extraterritoriality

The Act authorizes the President to prohibit or curtail the 

export of any goods or technology "subject to the jurisdiction 

of the United States." , In the past, the United States has taken 

a broad view of its jurisdiction under the Export Administration 

Act, and the result has frequently been viewed by our allies as 

interfering with their sovereignty and foreign policies. When 

the United States seeks to replace cooperation among nations with 

the much less effective assertion of extraterritorial jurisdiction 

over foreign business conduct, controversy is inevitable.

Almost every U.S. attempt to assert extraterritorial juris 

diction, whether under the Export Administration Act or other 

statutes, has led to considerable international friction. Early 

jurisdictional conflicts arose in connection with the U.S. embar 

goes of China and of Cuba, which were made applicable to foreign 

subsidiaries of U.S. companies under the Trading with the Enemy 

Act. For example, in 1965, a French court of Appeals approved the 

appointment of a temporary administrator for the French subsidiary 

of Fruehauf so that the French company could fulfill its contract 

to manufacture trucks for delivery to China. Similarly, in 1973
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the Canadian Government pressured the American directors of MLW- 

Worthington, Ltd., a Montreal-based U.S. subsidiary, to resign 

so that the company would no longer be subject to American juris 

diction and could complete a shipment of locomotives to Cuba.

In these early junsdictional conflicts the U.S. did not 

press its assertion of extraterritorial jurisdiction; however, 

these controversies foreshadowed the recent dispute with our Euro 

pean allies over the Siberian gas pipeline sanctions.

In June, 1982, the Commerce Department issued regulations 

under the Export Administration Act prohibiting the sale of cer 

tain oil and gas-related equipment to the Soviet Union by foreign 

firms owned or controlled by U.S. companies regardless of any con 

nection with U.S.-origin products or technology. The order also 

applied to licensees of U.S. technology although some of these li 

censees were neither owned nor controlled by U.S. firms.

Foreign allies regarded this action as an unprecedented and 

unjustified extension of extraterritorial jurisdiction by the United 

States. The European Communities' memorandum, referred to earlier, 

characterized the regulations as "an unacceptable interference in 

the affairs of the European community" and a violation of interna 

tional law. Several governments invoked measures to compel U.S. 

foreign subsidiaries to honor existing agreements. The District 

Court of the Hague held that, under international law, the United 

States could not regulate such contracts. We believe that the at 

tempted extension of United States laws through the exercise of
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extraterritorial jurisdiction to the conduct of foreign persons, 

including subsidiaries and affiliates owned or controlled by 

United States persons, is both self-defeating and raises serious 

questions under international law.

We view the extension as self-defeating because of the re 

action of our allies to such unilateral action. In the case of 

the pipeline sanctions, for example, instead of influencing the 

Soviet Union with respect to its action in Poland, application 

of the controls proved counterproductive by dividing the United 

States from its allies.

It is clear that the United States would not accept any at 

tempt by a foreign government to control the exports of American 

entities, including subsidiaries that are foreign owned; we should 

not expect our allies to agree to any such extension of U.S. con 

trols. Moreover, the United States has advocated, and has entered 

into many treaties and agreements which provide that foreign subsi 

diaries of U.S. companies are entitled to "national treatment" in 

host countries   that is, are entitled to equality under host coun 

try law. But the extraterritorial extension of U.S. foreign policy 

controls erodes that principle by placing U.S. subsidiaries above 

host country law.
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The attempted exercise of jurisdiction directly over the for 

eign conduct of foreign companies, subsidiaries or licensees is an 

action to which international law is applicable. A "corporation 

or other private legal entity has the nationality of the state 

which creates it," according to Section 27 of the Restatement, 

Foreign Relations Law (Second) of the United States. Where the 

conduct of a foreign entity takes place entirely in a foreign coun 

try and is consistent with the law and policy of that country, the 

unilateral exercise of extraterritorial jurisdiction by the United 

States to prohibit directly such conduct for foreign policy reasons 

raises serious questions under international law. The mere fact of 

U.S. ownership of such foreign organized companies is not sufficient 

to permit the direct exercise by the United States of jurisdiction 

over the foreign conduct.

In the application of sanctions by the United States to for 

eign persons, including subsidiaries and affiliates owned and con 

trolled by U.S. persons, which do not involve the direct exercise 

of jurisdiction over such persons by the United States (for example, 

if the United States bars a U.S. company from transmitting techno 

logy to a foreign subsidiary in furtherance of foreign policy con 

trols) , international law and principles of comity also require that 

consideration should be given to the law and policy of the state of 

nationality or incorporation of such foroign persons. The generally 

accepted rule is that "where two states have jurisdiction to pre 

scribe and enforce rules of law and the rules they may prescribe re-
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quire inconsistent conduct upon the part of a person, each state 

is required by international law to consider, in good faith, mo 

derating the exercise of its enforcement jurisdiction..."* Among 

the factors that should be considered are "the extent and the na 

ture of the hardship that inconsistent enforcement actions would 

impose upon the person, the extent to which the required conduct 

is to take place in the territory of the other state, (and) the 

nationality of the person..."

Clearly, the application of sanctions under the Export Admin 

istration Act against foreign firms for actions taken in foreign 

countries and approved by the governments of such countries invol 

ves a potential violation of principles both of international law 

and comity.

Accordingly, we recommend that, as respects the utilization 

of export controls for foreign policy purposes, the Act be amended 

to provide:

(1) that no order shall be directly imposed on companies 

incorporated under the laws of a foreign country, nor to foreign li 

censees of U.S. technology;

(2) when applying sanctions which have an effect on per 

sons or companies located outside the United States (such as an or 

der prohibiting a U.S. company from transmitting technology to a 

foreign subsidiary), consideration must be given to the law and po 

licy of the foreign state involved;

* Section 40 of the Restatement, Foreign Relations Law
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(3) whenever a conflict of law or policy appears be 

tween the state of nationality or incorporation of a foreign per 

son and that of the United States arising out of the application 

of foreign policy export controls, consultations should be car 

ried out between the United States and such state prior to the 

imposition of sanctions. The consultations should give due 

weight to the various factors listed above. A proper balancing 

of interests is required. Thus both international law and the 

effective implementation of our nation's foreign policy require 

close consultation with our allies prior to the imposition of 

foreign policy controls.

We also recommend that all enforcement orders issued by the 

Commerce Department for violations of foreign policy controls, 

including temporary denials of export privileges, be immediately 

reviewable by a Federal District Court so that the Commerce Depart 

ment cannot impose sanctions without the persons affected being 

given an opportunity to seek a Court decision on issues such as 

whether the sanctions exceed the President's authority under the 

Act, or violate international law.

In conclusion, we believe that changes in the Export Adminis 

tration Act which produce an improved system of consultation, more 

exhaustive studies of economic impact, and greater emphasis on 

respect for the principles of international law and the foreign 

policy objectives of our allies will lead to a wiser and more re 

strained use of foreign policy controls.

Thank you.
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Mr. BONKER. Thank you, Mr. Roberts.
I am pleased that each of the witnesses has provided the subcom 

mittee with specific recommendations, many of which, address 
issues I raised earlier. I think we are off to a good beginning.

ADMINISTRATION OF ACT

I would ask about the foreign policy controls, but before I move 
into that area, let me first ask a question which has not been ad 
dressed in any of the oral statements and which may well be one of 
the most controversial issues in the act this year

That is: who should administer the Export Administration Act?
In the Senate legislation that has been introduced, as you know, 

would set up a new special Office of Strategic Trade to administer 
export controls. On the House side there is legislation that would 
establish an office within the Department of Defense to take over 
this responsibility.

The Department of Commerce is now responsible for administer 
ing the act. I should like to ask you whether you feel that the 
Export Administration program ought to continue to be adminis 
tered by the Department of Commerce?

Mr. Kahler.
Mr. KAHLER. Mr. Chairman, on behalf of ECAT and the Business 

Roundtable, we firmly believe that the administration of the act 
should remain in the Commerce Department.

As several of you and all of us have said, there is a need to bal 
ance various considerations in making any export control policy de 
cisions and we believe that that balancing activity, taking into ac 
count questions of foreign availability and a broad range of U.S. 
economic concerns, can be best undertaken by the U.S. Department 
of Commerce with thorough and excellent and full consultation 
with the Defense Department.

Mr. TROWBRIDGE. Mr. Chairman, I would concur. I believe that 
the proposal to establish a separate new agency would be duplica- 
tive, expensive, and confusing probably in that a whole series of 
new people would have to get up to speed.

You have in the Department of Commerce a long institutional 
experience and I think capability not only of analysis of interna 
tional trade and international business conditions, but of domestic 
industry and its capability and its ability to retain or gain new 
markets and certain conditions.

To put it in the Defense Department would seem to me to be 
compounding the problem, frankly, in that the predilection there 
would be to be much more restrictive.

Based on the experience I had in the midsixties working in the 
Commerce Department and trying to administer at that point the 
Export Control Act, it was generally the Defense Department that 
had the most restrictive point of view as to licenses that came 
before us. I think that probably would continue to be the case.

Mr. JENKINS. We feel very strongly, Mr. Chairman, as we stated 
in our testimony, that this authority must remain in the Depart 
ment of Commerce. I feel from my own experience in the Depart 
ment of Commerce and the State Department that the Defense De-
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partment has never been inadequately heard in considering license 
applications.

I know of no single case, certainly in my experience, where the 
Defense Department was overruled. There is a long established, 
even a hallowed process, imperfect as it may be, and to tear it up 
by the roots now and establish a new supervisory office would not 
only be disruptive, but I think it would be much more costly, less 
efficient and do a much poorer job of the admittedly difficult task 
of balancing our export security controls which are restrictive as 
against our export promotion objectives which are positive.

I think the Commerce Department is clearly best situated, as 
Congress has obviously foreseen in the past years, to carry out this 
function.

Mr. ROBERTS. Just to make it unanimous, we would favor the 
Commerce Department. It is supposed to take the lead in our Gov 
ernment in promoting exports. It has been something of an anoma 
ly through the years that given that charter it has been saddled 
with the job of restricting exports pursuant to its responsibilities 
under this act.

If the act is amended so as to emphasize what is emphasized in 
your bill, namely, the promotion aspect of export controls, then it 
would appear to be well worthwhile to retain this responsibility 
within the Commerce Department.

Mr. BONKER. I am not surprised to hear your unanimous re 
sponse to that question.

For the record, the business community has been fairly critical of 
the Department of Commerce because often it is too tough on 
export controls. Then on the other side we hear those who criticize 
the Department of Commerce because it is not tough enough.

I am reminded of a statement by a forest service supervisor in 
my district who once commented that the only thing that keeps 
him upright is equal pressure on all sides. So we want to keep the 
Department of Commerce upright. I share your concern that if we 
move this into another agency, it will not be upright, but pretty 
much leaning to one side and one that will be detrimental to the 
business community and international trade.

AUTHORITY TO IMPOSE FOREIGN POLICY CONTROLS

I would like to ask you about another matter which may not 
enjoy the same consensus. That concerns the extent of the Presi 
dent's authority to impose foreign policy controls. I know there are 
some who advocate the abolition of foreign policy controls and 
others who take a different approach.

I think it is fairly obvious that foreign policy controls have not 
worked effectively in the past. I recall being at a parliamentary 
conference in Athens last month when we met with our European 
counterparts and they universally condemned us for our export 
controls, both foreign policy and national security. With respect to 
foreign policy, they said they don't work, they have never worked, 
they never will work, why do you do it? It is a difficult challenge 
for us to rationalize exactly how these controls are supposed to 
work. Nonetheless, they never will work if our allies and others
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who are in the marketplace don't support those controls. I think 
that is one of the big issues

Oftentimes when the President takes this action he is so anxious 
to go on television and to proclaim his policy and to punish the 
Russians or whomever, that he overlooks what the possible eco 
nomic impact might be at home and, equally important, any prior 
consultation which would be central if we are going to have our 
allies support any kind of foreign policy controls.

It has been the case in both administrations that the public 
statement has been made and then we dispatch high-ranking offi 
cials to foreign capitals to urgently solicit their endorsement and 
participation in those controls. I think that is what really upset the 
Europeans. They really feel if they are going to participate, they 
ought to at least have some voice in the decisionmaking. That is 
why I have introduced as one of the proposals an amendment to 
section 6 that would require prior consultation, and I believe sever 
al of you commented upon that in your statements If any Presi 
dent in the future expects these controls to be effective, he has to 
have support from our allies or it will be a futile effort and bring 
great harm to our own business community.

Some of you might suggest that we eliminate the authority for 
these controls altogether. I would have to express my concern with 
going that far, despite what I know is the sentiment of some of you, 
because if we actually eliminate section 6 altogether, I am afraid 
that we would have the President, whenever he feels anxious about 
what is happening in the world, acting under the International 
Emergency Economic Powers Act, which does not include some of 
the restraints that we could build into section 6 of the Export Ad 
ministration Act.

That is why I feel that if we can look at amendments that would 
extend the contract sanctity idea to nonagricultural exports and if 
we can deal with this question of extraterritorial controls we would 
limit the domestic impact of these controls.

If the President were to determine that our national interests 
were at stake, he could come to Congress and ask for a specific au 
thority to impose controls. In that case Congress would have a 
voice. If we are going to take drastic action that could have eco 
nomic repercussions at home and would not have the support of 
our allies, then Congress ought to have a voice in that matter.

Are you basically in agreement that is the direction we ought to 
be taking? Feel free to speak your own mind if you sincerely feel 
we ought to eliminate section 6 entirely.

Mr. JENKINS. I feel, Mr. Chairman, that you can devise a system 
which will in fact insure sanctity of the contract, avoid the extra 
territoriality problem, and prohibit unilateral application, which I 
think is perhaps even more fundamental, and include in that a re 
alistic and a sincere cost/benefit analysis so that we don't run into 
pyramiding cost as we did in the grain embargo——

Mr. BONKER. Are you suggesting that prior to the imposition of 
controls, as Mr. Roberts, I think, suggested, this information ought 
to be put before the Congress?

Mr. JENKINS. It is very difficult for me to see how Congress could 
effectively judge whether a course of action is a good thing or a bad
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thing unless in fact it has a cost/benefit analysis on which to make 
that judgment.

Mr. BONKER. Is it feasible to attach a cost/benefit requirement to 
a foreign policy decision?

Mr. JENKINS. I think so if the objective of an act is to pressure a 
foreign regime to change its position

The President has been quite specific in terms of what he expects 
from Poland. He has changed the list—but there is a list—and he 
has specified it. Against that it is not too difficult for us to point 
out what the cost would be to our suppliers and in the marketplace 
for certain kinds of American products.

If we measure these two things and the balance comes out, it 
looks like a good course to follow, then I think the country could 
unite behind it. It is the ill considered, hip-shooting reaction to a 
crisis which has gotten us into deep trouble in this regard.

I must say, Mr. Chairman, I think it is important to recognize 
the President who wakes up facing a flagrant aggressive action by 
one of our adversaries, such as the Soviet invasion of Afghanistan, 
has going for him a tremendous range of reactions, not just the 
trade instrument.

Our criticism of President Carter's response to Afghanistan was 
that it was essentially based upon economic responses. He very 
well could have gone to Congress and called for a joint congression 
al resolution condemning the action and authorizing him to take 
certain specific actions, which would have had a great deal more 
effect and impact on Soviet policymakers, in my judgment, and be 
a great deal more embarrassing to them in the international scene.

Mr TROWBRIDGE. Mr. Chairman, in our testimony and also in my 
letter to Secretary Baldrige we have proposed that section 6 be re 
pealed. I think it is in part a reflection of the kind of frustration 
and the head of steam which has been built up over this issue be 
cause of the recent examples of the damaging impact on American 
business overseas.

The letter which we sent to the Secretary did recommend that as 
the preferred alternative, but at the same time we said if section 6 
is retained, the process by which it is implemented and enforced 
also needs to be reviewed and refined in order to require control 
regulations to be issued first in the proposed form to establish a 
technical advisory committee to assess the feasibility and effect of 
the proposed regulations, improve administrative procedures, estab 
lish judicial review, and establish a specified time beyond which 
Congress would have to approve continued use of the controls.

That would be our recommendation on that score.
Mr. KAHLER. Mr. Bonker, my company and the organizations I 

am representing today have looked at this question of repeal versus 
an approach based on moderate, yet meaningful reform of section 6 
of the act. We have set our sight on this latter option termed the 
"hoops and hurdles" approach.

As I understand it, the legislation which you have introduced 
goes part of the way in terms of setting up the procedures and the 
mechanisms which we think are necessary. It does address the 
question of extraterritoriality and retroactivity.

We have felt—consistent with the comments Mr. Roberts made— 
that there is a need for a more structured routine that the Presi-
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dent must go through, before he actually imposes an export control 
for foreign policy reasons. That would take into account such 
things as economic impact, foreign availability, and so forth.

I look back at my own company's experience over the last couple 
of years, in the pipeline, pipelayer question. We have said consist 
ently that if the Europeans, if the Japanese, if any other suppliers 
of Caterpillar-type equipment were willing to support the United 
States, then, we, Caterpillar Tractor Co., would not raise our voice 
one bit at our loss of business. But the key is—if our loss would 
have an impact—if it was really going to do some good.

It is the unilateral nature of U.S. actions that has caused my 
company and the business associations and companies I represent 
to have serious concerns about the use of foreign policy export con 
trols.

Mr. BONKER. I gather what you are saying is my proposal on this 
matter gets us through the hoops and not over the hurdle.

Mr. KAHLER. Yes.
Mr. BONKER. We see foreign policy controls narrowly as they 

relate to the Soviet Union in our efforts to punish them for misbe 
havior from time to time. We also have foreign policy controls on 
terrorist countries such as Libya, South Yemen, and Syria, and for 
eign policy controls on countries such as North Korea, Kampuchea, 
Vietnam, and Cuba.

It is difficult to deal narrowly with a subject that has such a 
broad scope.

Mr. Roth.
Mr. ROTH. Thank you, Mr. Chairman.
I, of course, want to add my thoughts to commending these gen 

tlemen for the fine testimony. I agree with the constructive com 
ments.

I don't think I would be fair, if I did not in all candor respond by 
saying there is a certain thread that runs through all this testimo 
ny. That is, you want to hamstring the President to a great degree 
and circumscribe his discretion under the EAA.

My question is: What do you want the President to do in the case 
of Poland and Afghanistan? You said he has to go through certain 
hoops. Is he as a dog to go jump through a hoop or should he act as 
Commander in Chief? He has information we don't have. Time is of 
the essence in an international crisis. He does not have time to go 
to Congress to request a resolution.

A congressional resolution to the Soviets means about as much 
as the piece of paper on which it is written. The other side no 
doubt becomes scratch paper.

I would like to hear your comment.
Mr. JENKINS. Mr. Roth, I think it is very important to reempha- 

size something we have said in our testimony; that is, no one is 
seeking to tie the President's hands. In point of fact, the President 
has a tremendous range of capacity to respond, including in the 
economic field, without having the kind of loopholes, the foreign 
policy authority that he—that two consecutive Presidents have 
now relied upon to respond to essentially military situations.

I had the opportunity to participate in two consecutive White 
House briefings that President Carter, Secretary Vance, and the 
National Security Adviser, Zbigniew Brzezinski, held for the busi-



142

ness community after the invasion of Afghanistan—immediately 
after.

They so-called explained to the business community leaders why 
they had taken the action they had taken. In both meetings busi 
nessman after businessman and public opinion leader after public 
opinion leader said:

Mr President, you are not doing anything in the defense field This is a military 
action by the Soviet Union You are not doing anything about ths defense budget 
You are not talking about moving the fleet You are not talking about moving 
ahead with draft registration

All of the things would be symmetrical with the kind of actions the Soviets have 
undertaken and we would support what you have done rather than, almost in isola 
tion, to seize upon an ineffective economic instrument to demonstrate you have 
done something

I think those views are universally held in the business commu 
nity I saw the impact of things like this on the Soviet Union. I 
served in the Soviet Union and was a Soviet specialist. They are 
not impressed by empty gestures.

Mr. ROTH. Moving the 6th Fleet around or asking for draft regis 
tration would be an empty gesture at that time. Do you have to 
have something more meaningful?

Mr. JENKINS. My choice would have been to resume the B-l pro 
gram. It would not have been an empty gesture and would have 
rung a few bells in Moscow.

Mr. ROTH. I am sure if the President had come to Congress, he 
would not have got that through Congress.

You said you served in the Soviet Union. I am told because of the 
grain embargo the Soviets had to slaughter many of their cattle 
and that is going to have a tremendous economic repercussion on 
the Soviet economy.

Mr. JENKINS. There is no support for that thesis that I have 
found in the intelligence community or academic community which 
specialize in Soviet affairs. Clearly, it was disruptive to their ship 
ping schedule. The net effect has been the creation of a major Ar 
gentine export grain community at tremendous cost to the agricul 
tural sector, including the State of Wisconsin.

I would say in a cost-benefit analysis—and this is not my own 
view, but the view of people who are experts from the agricultural 
sector and Library of Congress own research capability—that the 
cost to the United States was tremendous and the impact on the 
Soviet Union was marginal.

Obviously, anything anybody does has some effect. It certainly 
did not accomplish an objective that we can measure.

Mr. ROTH. I know what you are saying and your points are well 
taken. I like to look at it from all sides. Looking at it from the side 
of a man sitting in the Oval Office, whether Democrat or Republi 
can, he has to do something. No matter what he says, people will 
be upset. If he proposes development and deployment of the B-l, 
they will say, "Why didn't you stop the grain going to the Soviets?"

So he is not going to satisfy all people. You have to take some 
action and one which has some immediate effect. At a time of crisis 
we have only one person who speaks for this country and that is 
the person sitting in the Oval Office.
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I don't think you can hamstring that person to the degree pro 
posed here today. You have to give him sufficient discretion to pro 
tect our national interests. I know the problems you have with 
export contracts. Maybe there is no answer at the present time but 
we should strive for a satisfactory formula.

Mr. KAHLER. Mr. Roth, may I add to this conversation?
Mr. ROTH Yes
Mr. KAHLER. I have referenced descriptions of the positions of 

various organizations. The Business Roundtable in its review of 
this problem has taken a look at the concern that you have just 
referenced. Like Mr. Jenkins said, we have no intention or interest 
in hamstringing, to use your word, the President.

In fact, in our analysis we have determined that you need to give 
the President an ability to handle precisely the kind of problems 
that you are talking about. But we do not believe, in most cases, 
that the need to impose export controls for foreign policy reasons is 
an overnight decision.

Generally, there is an opportunity to have some discussion and 
consultation on these matters. Yet the exception to the general 
rule must be provided for, and I believe we do.

If I may read from our fuller paper for just a minute, we say:
If the President determines that the national interest requires immediate imposi 

tion of foreign policy export controls, he may postpone the consultation hearing and 
comment period until after such imposition The executive branch must, however, 
hold consultations and hearings and commence the comment period within 30 days 
of imposing the controls

So, we are saying where the President truly feels there is need 
for immediate action he may bypass some of the normal prerequi 
site steps, but he will still be charged with a form of accountability. 
That accountability is invalidation of those controls if he does not 
go through the prerequisite steps in a period following imposition 
of controls.

Mr. ROTH. I think these are some of the issues we have to take a 
look at as we begin to work on this legislation. That is why I think 
your testimony is so excellent I think, if my memory serves me 
correctly, in 1810 Napoleon wanted to bring Great Britain to her 
knees. He imposed the continental system.

I think Mr. Jenkins recalls that.
Mr. JENKINS. I was not there at the time, if that is what you are 

suggesting.
Mr. ROTH. You were in Russia, I know, but yes, it was at a later 

date. One of the reasons Napoleon went into Russia was their re 
fusal to go along with his continental system directed against Brit 
ain.

I would hope we would not run into those types of problems with 
our allies. I think the pipeline situation, and so on, certainly left 
an unfortunate political aftermath. Hopefully, as we work through 
this legislation, we can overcome some of those problems that 
might arise in the future and work toward a common export con 
trol policy with our allies.

Thank you, Mr. Chairman.
Mr. BONKER. Mr. Mica.
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. PROCESSING OF LICENSES

Mr. MICA. I think we have established here that you gentlemen 
don't like controls, but you don't want the Defense Department to 
handle what you don't like and you don't like the way the Com 
merce Department is handling what you don't like, but you would 
like the Commerce Department to handle what you don't like in 
the future; is that correct?

Mr. KAHLER. Would you repeat that, please 1 [Laughter.]
Mr. MICA. I think we all agree and I think this is unique for a 

committee to have an entire panel and most of the members agree 
that we do need to make some major changes. I would like to add 
my own support for concern over unilateral controls.

You are looking at a Member of Congress who supported the 
President's action on the pipeline, but I think we handled it very 
poorly. I think to announce what we intend to do and then go tell 
our allies how we intend to respond together without consulting, 
really put the entire world and all of our allies in a difficult posi 
tion.

I hope that we can do some things on this committee to avoid 
that circumstance in the future. Can I get into a few details? As a 
new member of this subcommittee, I may be asking some basic 
questions.

Aside from some of the areas you have touched on when controls 
are exercised, is the speed with which the licenses are handled a 
major concern?

Mr. TROWBRIDGE. Yes, sir.
Mr. KAHLER. Yes, it is. I believe that it is fair to say, and I would 

urge my colleagues to second-guess me if I am not correct, that as a 
general rule the present administration has been doing a good job 
in moving license applications through the system more rapidly 
than was previously the case.

But problems continue to exist. The easy license applications are 
going through easily and quickly. But in controversial licensing 
matters the time period remains very long and the procedure 
drawn out.

Again I would go back to my own corporate experience and note 
that in the last 18 to 24 months we have had two bad licensing ex 
periences. In these cases we have spent 6 to 8 months trying to 
drag a license out of the present administration.

Of course that has very seriously affected, our reputation as a re 
liable supplier. I believe other companies have had similar experi 
ence.

Mr. MICA. In your estimation, would it be possible or reasonable 
to put a triggering mechanism on these items where, in effect, con 
trol approval would be automatic, either denied or approved, at a 
certain point if they don't act?

Mr. KAHLER. I don't understand why there would be any reason 
why you could not have an inaction equal to approval.

Mr. MICA. I thought you might want it that way.
Mr. TROWBRIDGE. Congressman, having been associated with that 

process in the Commerce Department, I think we should recognize 
that, in fact, there is a category of license applications which are 
extremely complex.
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Given a choice of carrying out the law as it now exists, in fact, 
the regulations require, as I understand it, that an answer be given 
within a rather short time indeed, that the practice has been for 
the Commerce Department to inform the applicant that:

Your license is complicated and if you want an answer on Monday morning, it 
will be negative If you are prepared to be a little patient, we are going to work this 
out and see if we can come back to you and suggest a reengmeenng on part 42 on 
page 39 which might make it possible for us to approve the license

These are not cut and dried simple things and I don't think any 
of us who may have been critical of the Commerce Department feel 
that they are. It is an extremely complicated thing. It is carried out 
by men who are largely underpaid, certainly not as well paid as 
they would be working in Silicon Valley.

The challenge that they have is to try to reconcile a very com 
plex national security question against a system with which they 
may not be personally familiar. They have to go get advice to do 
that. It does take time.

I think we have been disadvantaged clearly in contrast with our 
competitors in the foreign marketplace who generally have very 
little difficulty getting a license in 25 minutes, if necessary, to get 
the contract.

Mr. MICA. I was not thinking in terms of 25 minutes. In the brief 
comments I have heard one of the concerns within the general 
range of controls and I think there will be continued disagreement 
over what items should or should not be on the list. That is always 
going to happen.

Above and beyond that I have heard a comment several times 
just in the few short weeks I have been on the subcommittee, "For 
us, all we needed was an answer and we could not get an answer."

I don't know how prevalent that is. "If we got a 'No', we could 
have accepted it a lot more gracefully than being strung along for 
a while." I have heard terms of 8 months to 1 year.

Mr. KAHLER. There have been many cases like that over the 
years.

FOREIGN AVAILABILITY

Mr. TROWBRIDGE. I think the problem, Congressman, to some 
degree is complicated by the practice of the U.S. Government of 
going beyond, in its denial list, the Cocom list. We have expanded 
that beyond that which we have agreed with pur trading partners 
to have a second layer or third layer of criticality that we regard as 
being sensitive. Other partners in Cocom do not, and proceed to 
export. Our agencies at that point are in a particularly difficult sit 
uation and probably take longer on those rather gray area, tough 
ones, than anybody would hope.

There has been, I think, over the years an effort to get rid of the 
de minimis, to keep the list up to date and to drop off those at the 
bottom of it that are relatively insignificant with the passage of 
time and development of new technology.

But we do tend to go well beyond Cocom and for that reason we 
take longer on that spectrum of licenses that get close to the stra 
tegic criteria of Cocom.
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Mr. ROBERTS. I would only add that with respect to foreign avail 
ability, as I said in the testimony, there are areas where the Com 
merce Department does not have all the data that it properly 
should have.

I would add, however, that such data is not all that easily obtain 
able. What is involved may be making, in effect, a survey of who 
around the world is manufacturing a particular product or a prod 
uct which is a close substitute for a particular product, and this re 
quires manpower, research, intelligence

I do not believe that the Commerce Department presently has 
devoted the resources to this area that are required to make a 
proper determination. It would be our recommendation that the 
Commerce Department work harder at that task.

Mr. KAHLER. Yes, we recognize that there are areas where the 
technical nature of the decisions that need to be made by the U.S. 
Government would take a lengthy time to evaluate.

In the Caterpillar cases I have referenced there are, and I feel 
comfortable saying unequivocally there were, no legitimate ques 
tions of technology transfer or foreign availability. In that circum 
stance, as far as we are concerned, the delay of 6 or so months 
was absolutely unacceptable.

Mr. MICA Let me ask this: I don't know how it works in this 
area, but I know by GSA here in the Congress we are provided 
with lists of thousands of items that the Federal Government can 
purchase. Somebody has taken the time to look at these items and 
say without anything else, without any action they are on the ap 
proved list.

I understand the Defense Department and buyers in such agen 
cies have such lists. It is preapproval. Anything not on the list you 
have to get put on the list Would there be a category of items that 
would be appropriate for this Government to start working on, par 
ticularly the high tech area, to start preapproving?

Is this a concept that would work? Here is a list of items that 
would fit in these categories that would help in the promotion that 
we are talking about and open it up to whoever would care to 
export that type of item.

Mr. JENKINS. There is in fact such a process now in the general 
destination license.

Mr. MICA. Who initiates it?
Mr. JENKINS. The Commerce Department with the other ele 

ments in the community. The Commerce Department doesn't ever 
reach any of these decisions in isolation obviously.

The essential problem has been reaching a consensus between 
the various departments as to what qualifies for a G-dest license 
and what still requires a specific validated license.

I would like to underline the comment if we could draw closer to 
the concept that multilateral ones are the only ones truly effective 
and the Cocom instrument is one which we could build on, we 
could greatly simplify the time spent making decisions about indi 
vidual licenses.

There would be categories agreed upon with our allies that 
would be recognized and agreed to. That requires multilateral di 
plomacy at a reasonably high level and I would fault the adminis-
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tration in not having gotten into this soon enough, aggressive 
enough.

Clearly Secretary Shultz is giving it great priority. I hope that 
will produce some improvement.

Mr. BONKER. Mr. Berman.
Mr. BERMAN. I am very new to all this. Until a couple days ago I 

didn't know what the Export Administration Act did. I am sure I 
don't fully at this point, but I have found this to be a fascinating 
experience.

Mr. BONKER. Mr. Berman, the experts don't fully understand it 
either.

EXTRATERRITORIAL CONTROLS

Mr. BERMAN. I have some specific questions, but I have a sense 
that in part perhaps because members of your association were the 
most injured parties by some actions taken by our present Presi 
dent and the past Presidents, and perhaps with the intention of 
trying to show a strong political response some foolish things were 
done—the thrust of what you are proposing legislatively is almost 
the opposite kind of reaction in the name of your own profits, your 
commercial stability, and interests.

I really think these proposals would hamstring the President and 
governing bodies in the use of trade and economic sanctions, which 
are one aspect of a range of potential diplomatic tools at the hands 
of a President.

When I hear you talk about having a Federal District Court 
Judge decide—and I think, Mr. Roberts, you even set criteria—it 
sounds like a Federal judge would now hear evidence on whether 
the Russians in Afghanistan would be the basis for a grain embar 
go I don't think anyone would argue that these issues are properly 
decided in a judicial body.

As I look at the criteria, you said this was not a case of a judge 
determining whether the act was followed. It was rather, the judge 
weighing evidence determining whether sanctions should be ap 
plied. Is that something that a Federal district judge should do?

If it had not been Afghanistan that the Soviet Union invaded, 
but France, should the sanctity of a contract have prevented the 
President from taking some specific trade actions, in addition to 
others? It is not a national security issue in the sense that the item 
being traded involves sensitive technology. But it is part of a stand 
against a country to weaken it, and presumably economically. 
Should we now talk about sanctity of contracts as our overriding 
concern?

These contract sanctity arguments are the arguments of 60 or 70 
years ago against minimum wage laws and things like that. All of 
a sudden we are hearing them again now with respect to what 
might have been wiser action in the trade area.

Maybe you should get more involved in helping to elect wiser 
Presidents rather than trying to statutorily hamstring whoever is 
in that job in doing what needs to be done

Do you really think there is any appropriate foreign policy bajsis 
as opposed to a national security basis for embargoing or restrict 
ing the shipment of a product?
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If you do, what is the difference? Why not repeal—what is the 
name of that act that keeps us from trading with Cuba, Vietnam, 
and North Korea?

I recognize the market is not as good as the Soviet Union But is 
the United States any stronger by virtue of the embargo against 
Cuba? Is North Vietnam's grip on South Vietnam any less after 
what we did in North Vietnam?

Is there any foreign policy basis for prohibiting some product 
being shipped by an American company?

The final part of this question, for any of you or all of you to 
answer, deals with the status of the subsidiary in another country. 
If it is legitimate to embargo the product, and everybody agrees it 
is legitimate to stop the product from being traded, I am baffled by 
the notion that because an American-owned company is making 
that product in a differnt country, it is therefore okay for that com 
pany to send it.

First of all, it serves as an incentive to locate some portions of 
your company outside the United States.

Second, it certainly hamstrings your ability to make that legiti 
mate prohibition effective.

Mr. ROBERTS. I would just have a short comment on a portion of 
the many provocative questions that you asked. I will leave it to 
my colleagues who are warming up for other portions of it.

Let me tackle the international law question briefly without get 
ting us into a morass because it is a little bit complicated.

Essentially the subsidiary of an American company which is lo 
cated, let us say, in France is a creature of the law of France. It 
could not exist unless the French Government had given it permis 
sion to be incorporated and to operate there. The basic thrust of 
the international law on the subject is that in such a case it is that 
host country government which has the basic control over that 
company.

It is not the country in which the stockholder may be located, 
such as the United States. Indeed, the United States itself has 
tended to take that position It is not at all clear that the United 
States would be happy if a subsidiary of a French company located 
here were to take an action which was contrary to national policy, 
whether it be an embargo or the like.

Therefore, as a matter of international law, a foreign subsidiary 
is essentially the creature of the country in which it is incorporat 
ed and it is for that reason that it is considered that the United 
States does not have a good jurisdictional basis for ordering that 
foreign subsidiary to follow its wishes.

Now, there is another case which is more complex and that is, 
and I mentioned it briefly in my testimony, where the United 
States does have jurisdiction, say, over a company which is incorpo 
rated here in the United States, no doubt about our jurisdiction.

The United States then orders that company to cease sending 
technology, to a foreign country because of an embargo which we 
have instituted. According to principles of international law, in 
such a case the United States has an obligation, which is called 
sometimes comity by the international lawyers, to consult with 
that other country because both, countries' interests are affected. 
That is one basis for our proposal.
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Mr. HERMAN. I agree with that.
Mr. ROBERTS. I am sorry if I am oversimplifying.
Mr. BERMAN. I don't argue with that at all.
With respect to the consultation aspect and all that, I thought 

you made a good point. Those things should be done before that de 
cision is made. If that is the objective, there is something ironic 
about the notion that an American-owned company that incorpo 
rates in a foreign country can do that which we view as jeopardiz 
ing our foreign policy interests when the one that doesn't have a 
subsidiary in a foreign country can't.

Mr. ROBERTS. Let us suppose the country is France and we are 
talking about a U. S. company with a subsidiary in France and the 
U. S. institutes an embargo. Our first step should be, and I think 
everyone on the panel has recommended it, that the United States 
consult with the French Government.

If the French Government agrees with that embargo, then there 
would be no problem as respects the subsidiary because the French 
Government would say to the subsidiary, which is subject to its 
own laws, do not make a shipment to the Soviet Union, or what 
ever. But if we do not have this concurrence with our allies, we 
have a whole series of problems, one of which revolves around 
international law.

Now, I would like to leave to my colleagues some of the other 
questions you posed.

Mr. JENKINS. I would like to underline the principle of unilateral 
versus multilateral response to a situation like that. I think the 
problems go away if you indeed have a multilateral response.

Mr. BERMAN. I have no problem with that. I agree with you.
The problem is that it does go to the lowest common denomina 

tor. Once in a rare while an embargo might be wrong and you 
might be right. I have not seen it much lately.

Mr. JENKINS. I think the kind of things we are talking about, and 
there are many instances in recent political history, where in fact 
we have with our allies through the NATO mechanism reached ad 
vance agreement on economic responses to possible Soviet actions 
in Eastern and Western Europe.

At the time the Soviets under the Brezhnev doctrine put down 
the flowering of spring in Czechoslovakia, we had a series of task 
forces in which I participated with our allies to establish what 
action should we take if the Brezhnev doctrine is extended to Aus 
tria. There was a legal argument being made and 1 or 2 Soviet arti 
cles suggested that might be coming.

We did work out in advance a number of strong economic as well 
as military, political, and other, actions with which to respond. It is 
quite clear, it is no secret, there was such an agreement among the 
allies that if Soviet troops had invaded Poland as opposed to stimu 
lating their local minions to carry out their actions for them, that 
there would have been a unified Western economic response.

I think our problem, our challenge in this very interrelated 
world where technology, grain policy and everything else tends to 
be fungible, where we have only very rarely sole control over any 
thing, that we must work harder and do a better job, place a 
higher priority on our inter-allies diplomacy.
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That is what the administration is now doing and I praise them 
for it. I think Secretary Shultz is one of our great figures in diplo 
matic history because he has recognized this, extracted us from an 
embarrassing allied crisis and put us on a track which has 
strengthened our capacity to act in a way which has a real effect, 
not just made us feel good in the short run.

Mr. TROWBRIDGE. I hope our testimony has not led you to believe 
that we are coming here because the profits of our members or our 
companies are essentially what are at stake.

Mr. HERMAN. First of all, I don't know that that is an improper 
motive.

Second, I have to believe you did not like it when they knocked 
out that steel mill you were going to build.

Mr. JENKINS. Particularly since the French went ahead and built 
it.

Mr. TROWBRIDGE. Let me continue that I think the purpose of 
our discussion here revolves around the ability of the United States 
to be competitive in the world market, American companies to be 
reliable suppliers, to operate under a series of rules which are com 
parable with those that apply to our major trading partners and 
competitors and that surely profits are important and the results of 
those profits are not only jobs, but balance of payments and bal 
ance of trade value.

It would be my hope that we don't lose sight of the extraordinary 
importance of exports in this economy. A number of figures have 
been cited, and this portion of trade is not strictly an East-West 
trade issue, but the implications, for the world to look at the 
United States as a reliable supplier.

It does spread over into other areas well beyond the question of 
licensing to Eastern Europe, the Soviet Union or the nations you 
cited that are embargoed.

Mr. KAHLER. I would like to use this line of discussion to get into 
a set of facts which I was hoping to have the opportunity to bring 
to your attention. I believe it will serve to bring this discussion 
down to the microeconomic level of one company's experience.

I think Caterpillar Tractor's experience with the Soviet pipeline 
sanction is probably one of the most descriptive that I have heard 
of as to precisely what the domestice impact of unilateral sanctions 
can be, without any important effect on the Soviet Union.

If you will bear with me, I would like to give you a couple of——
Mr. BERMAN. Can I interrupt for a second, Mr. Chairman?
I would imagine it is very bad form to ask the question and while 

they are giving an answer to walk out, but if I don't leave, I won't 
catch a plane to go back to San Francisco.

Mr. BONKER. Why don't you submit your questions in writing for 
a written response?

Mr. BERMAN. I have to get out of here, that is my problem.
Mr. BONKER. Mr. Berman may be a new member, but he has 

managed to ask one question that has extended his 5 minutes to 15 
or 20.
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ENFORCEMENT OF ACT

With respect to enforcement activity, there is a feeling among 
some in this administration and among many here on the Hill that 
the Department of Commerce is ill-equipped to deal effectively with 
violators and to stop the so-called hemorrhage of high technology. 
Thus the Customs Service, directed somewhat by the White House 
and funded largely by DOD, has set up Operation Exodus. Another 
agency has become involved in enforcement activities.

Is it really necessary for the Customs Service to assume this ad 
ditional responsibility? If the Commerce Department is ill-equipped 
to carry out this enforcement function, is it not possible for us on 
this committee to provide additional enforcement powers to the 
Commerce Department? Can we limit the enforcement role to one 
agency or is it desirable to have two or more agencies involved in 
enforcement?

Mr. TROWBRIDGE. Mr. Chairman, we in NAM have not taken a 
specific position on that issue, but my own personal feeling is that 
the administrative cohesion of all of the functions in one place just 
makes more sense.

I think if you have the people reporting to the responsible politi 
cal officer in the Commerce Department who sets the policy and 
the same people who have to implement that policy, the better off 
you are.

Mr. BONKER. Is that the sentiment of everybody here?
Mr. JENKINS. I think so, Mr. Chairman. We are concerned about 

having a division that leads to certain people enforcing regulations 
when they don't have the documentation, they have to turn to an 
other agency to get it, and may not have the familiarity with the 
documentation process.

I don't think the chamber or certainly I would not presume to 
tell the Department of Commerce or the administration how to or 
ganize this effort and it clearly is a new venture and in that sense 
I suppose some rough edges were inevitable.

We do feel that we should have the capability nationally to pre 
vent illegal shipments of a substantial amount of sensitive material 
against the regulations.

From my own experience in Government, I think it would be 
better to centralize this in one place.

Mr. BONKER. Incidentally, this subcommittee will be joining the 
Ways and Means Subcommittee on Trade in a joint hearing on Op 
eration Exodus. We will have both Commerce and the Customs 
Service before the subcommittees. The date of the hearing is March 
1.

Mr. Mica.
Mr. MICA. Thank you, Mr. Chairman.

IMPACT OF CONTROL ON CATERPILLAR TRACTOR CO.

I would ask if Mr. Kahler could summarize in about 2 minutes 
the Caterpillar catastrophe.

Do you have any pictures to go with it or anything?
Mr. KAHLER. I will see.
Mr. MICA. I know you have been anxious to tell that since you 

got here. I want to hear that story.
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Mr. KAHLER. Yes, I am, Congressman. That is because, as I said, 
we do think it is very reflective of the kind of problems that these 
export controls impose.

Looking historically at the sales of heavy machinery, including 
"pipelayers, to the Soviet Union, one must really go back to about 
1970

During the period 1970 until mid-1978-1978 is relevant because 
that is when President Carter imposed controls on pipelayers be 
cause of some dissident problems that were going on in the Soviet 
Union—Caterpillar had 85 percent of the Soviet market for heavy 
equipment, essentially track-type tractors and pipelayers.

In the period from mid-1978 until the end of 1981—when Presi 
dent Reagan imposed additional restrictions as a result of Poland— 
the Japanese had 85 percent of that market; we had 15 percent. 
And the size of the market in that time period doubled.

There is no question in our minds—and I think in most inde 
pendent analysts' minds—that that business was purely and simply 
transferred from Caterpillar Tractor to our principal competitor in 
the world, which is a Japanese company.

If we had maintained, and this is perhaps a heroic assumption, 
that 85 percent share of Soviet business over the mid-1978 through 
1981 time frame, that would have meant for our one company 
alone an additional $400 million in exports, approximately 12,000 
man-years of labor at Caterpillar and our suppliers, and would 
have probably resulted in followup sales of parts of about 25 per 
cent I have to say that we can identify some places where our sup 
pliers were very severely hurt, including a number in Wisconsin.

We can show you figures where suppliers in Wisconsin had to lay 
off 2, 3, 5, 10, or 15 employees because of these particular sanctions. 
We can even give you evidence of one company in Louisiana which 
closed its doors because of the loss of Caterpillar orders for input to 
this kind of equipment.

We can tell you about $9 million worth of carrying costs imposed 
on our company's back because most of those pipelayers that we 
were denied the sale of a little over a year ago are still sitting in a 
parking lot in Peoria, 111. We are talking about carrying costs of 
that equipment for a couple years' period.

I can go on and on and give you a lot more horror stories relat 
ing to this, but the point is that the application of foreign policy 
export controls is not a costless exercise as far as the U.S. economy 
is concerned.

That fact is a key theme that has run through the statements of 
all of us today. If the United States is going to impose such con 
trols, we have to take very careful cognizance of the costs which 
are involved and of the effectiveness of those controls. And if the 
cost and effectiveness analysis does not come out correctly, then 
the U.S. should not impose foreign policy export controls.

Thank you for the chance to make that speech.
Mr. BONKER. Before we conclude, since many in the audience will 

be closely following this legislation, I would like to take this oppor 
tunity to introduce the subcommittee staff.

Roger Majak is the staff director. Carol Rovner and Carole Grun- 
berg are the staff associates, and Sue Eckert is subcommittee ad 
ministrative assistant.
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If you need copies of the bills or statements or whatever, you can 
call our subcommittee office.

We have an additional statement from a witness who did not 
appear today.

Without objection, I will enter into the record at this time the 
statement of the American Soybean Association.

[The statement referred to follows:]
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STATEMENT OF JOHN BAIZE, WASHINGTON PROGRAM MANAGER, AMERICAN SOYBEAN

ASSOCIATION

Mr. Chairman:

The American Soybean Association appreciates this opportunity to offer 
it's comments on the extension and revision of the Export Administra 
tion Act. We ask that our entire statement be submitted for the 
record.

The American Soybean Association is a national, volunteer, non-profit, 
producer-controlled, single commodity association organized to assure 
the opportunity for a profitable soybean industry. ASA has approxi 
mately 20,000 dues-paying members and is supported by over 500,000 
soybean producers who voluntarily invest in ASA programs through 23 
separate statewide soybean checkoff programs. ASA seeks to maintain 
soybean profitability through its foreign market development, re 
search, producer and public information, and government relations 
programs.

American soybean farmers have an enormous stake in international 
trade. Today, soybeans are America's largest cash crop with a 1982 
crop value in excess of $13 billion. In 1982, over 55% of U.S. 
soybeans were exported, either in the form of soybeans, soybean meal, 
soybean oil and a myriad of other soybean derivatives. With a 1981-82 
marketing year export value of $8.43 billion, the soybean sector was 
America's largest agricultural export commodity. Put simply, exports 
are the life-blood of the U.S. soybean industry.

As a backdrop for my comments, I call the Subcommittee's attention to 
the history of export controls that have hurt America's soybean 
industry in particular, and American agriculture in general. I ask 
that a copy of a white paper, prepared by ASA's Economics Department 
detailing the impact of past soybean embargoes, be included in the 
hearing record. Important highlights of the white paper are as 
follows:

1973 Embargo

Following imposition of the 1973 embargo, U.S. soybean prices fell by 
$2.62 per bushel   a drop of almost 24%. Our foreign buyers   those 
in Europe and Japan in particular   responded to the U.S. embargo by 
investing hundreds of millions of dollars in alternate- sources of 
soybean supplies in Brazil and Argentina. The result was a doubling 
of soybean production in Brazil within two years after the embargo and 
a quadrupling by 1980, Argentine soybean production has expanded 
12-fold since the 1973 embargo.

1974 Embargo

Soybean prices fell by $4.00 per bushel - 43% - within four months 
after imposition of the 1974 embargo on the Soviet Union. Spread over 
the 1974 crop, that translates into a decline in crop value of almost 
$6.2 billion. Similar to the 1973 embargo, outstanding bonafide 
export contracts were cancelled by the Administration, undermining 
America's reputation as a reliable supplier of food.

1975 Embargo

Following the August 11, 1975 order by President lord to delay any new 
grain sales to the Soviets, soybean prices dropped by about $1.00 per
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bushel. Since the 1975 U.S. soybean crop totaled 1.22 billion 
bushels, the drop in the crop's value because of the embargo was 
approximately $1.22 billion.

1980 Soviet Embargo

U.S. farmers today are suffering from all past embargoes, but 
especially from the 1980 embargo of all agricultural exports to the 
Soviet Union. In 1979, the U.S. sold $511 million wprth of soybeans, 
soybean meal and soybean oil to the Soviets. With the imposition of 
the Carter embargo in the wake of the Afghanistan invasion, 
outstanding commercial contracts for over 1.3 million metric tons of 
soybeans and products were cancelled outright. Over the next few 
weeks, soybean prices declined by almost $1 per bushel. The impact on 
American farmers was enormous. Yet, the Soviet Union was hardly 
affected. The Soviets were able to buy soybeans from Brazil and 
Argentina; rapeseed meal from Europe, Canada and South Africa; soybean 
meal from Europe, Argentina and Brazil; and palm oil from Malaysia. 
They may have had to pay higher prices for a time, but the Soviets got 
all of the protein meal and vegetable oil they wanted.

Today, the Soviet Union is not a purchaser of any U.S. soybeans or 
soybean products. Yet, they are importing record amounts of soybean 
meal from Brazil, Argentina and Europe. The farmers I represent 
wonder what has been achieved for America. Record levels of Soviet 
troops are still in Afghanistan. If anything, U.S.-Soviet relations 
are worse than in several years. Thousands of American farmers have 
gone broke and thousands more teeter on the edge of bankruptcy. The 
Soviets are spending their foreign exchange for soybeans elsewhere 
while U.S. farmers look at surpluses. America's reputation as a 
reliable supplier of food and feed is at an all-time low. Not even 
our allies trust the U.S. to honor its commercial commitments. What 
has been achieved?

With that backdrop, I offer ASA's recommendations with respect to your 
consideration of the Export Administration Act.

1) Export Contract Sanctity

ASA believes it is imperative that America regain its position as a 
dependable supplier of agricultural commodities. Nothing is more 
basic to restoring that reputation than the principle of honoring 
contracts. In each of the embargoes of 1973, 1974 and 1980, the U.S. 
Government prevented U.S. exporters from honoring their outstanding 
contracts by cancelling them ou right. In the case of the 1973 
soybean embargo, the cancellations were for sales to our allies. 
Until this year, no foreign buyer believed a contract with the U.S. 
was worth more than the paper it was written on.

I am very proud to say the American Soybean Association is the organi 
zation that conceived and orchestrated the approval of the export 
contract sanctity provision included in the Futures Trading Act of 
1982. T£at provision, signed into law by President Reagan on January 
11, states that the President is forbidden to cancel outstanding 
commercial export contracts for agricultural commodities where deliv 
ery is scheduled to take place within 270 days of the date _ of the 
announcement of an export embargo. However, the provision doe's allow 
the President to cancel outstanding contracts in the event of a

28-755 0-86-6
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declared national emergency or a congressional declaration of war. We 
applaud Congress and the President for approving the provision, and 
consider its unimpaired retention essential to American agricultural 
prosperity. Above all, we ask that you not in any way impair the 
guarantees provided U.S. farmers by the contract sanctity provision.

We recognize that many non-agricultural sectors are seeking similar 
contract sanctity for their exports. Obviously, they have our best 
wishes. However, in recognition of the opposition many have to 
granting contract sanctity to industrial goods, we must point out the 
clear difference between agricultural export contracts and industrial 
export contracts. Whereas most industrial export contracts provide 
for delivery several years into the future, nearly all agricultural 
exports are delivered within nine months of the contract date. 
Whereas strategic industrial goods are traceable and often unavailable 
from other nations, agricultural commodities are fungible and readily 
available from other suppliers. It is impossible to determine Ameri 
can soybeans from Brazilian soybeans, or soybean meal made of American 
soybeans from that made of Brazilian soybeans.

2) Short Supply Export Controls

ASA urges Congress to restrict the President's authority to impose 
short-supply export controls for agricultural commodities to only 
after a national emergency has been imposed. We believe the market 
place can best ration the distribution of scarce commodities. As the 
richest nation on earth, America will always have an advantage in 
acquiring U.S.-produced commodities in short supply. Most important, 
the high prices which occur during periods of shortage are the best 
incentive possible for increasing production needed to restore stocks 
to normal levels. By restricting exports of soybeans in 1973, the 
President drove down soybean prices and reduced the incentive to 
farmers to expand their soybean production in 1974. Without the 1973 
embargo there is little doubt farmers would have grown even more 
soybeans in 1974 and prevented the 1974 short-supply embargo.

It is also worth noting that there is little chance the U.S. will run 
short of soybeans, corn, wheat, cotton, rice and other commodities. 
The U.S. is currently exporting 55% of its soybeans, 25% of its corn, 
63% of its wheat, 55% of its cotton, and 60% of its rice. We current 
ly have such large surpluses of the latter four commodities that the 
government is in the midst of a major program to reduce production. 
Why does the U.S. need authority to impose short-supply export con 
trols?

3) Foreign Policy Controls

In late 1981, ASA's President and I , met with an official of the 
National Security Council. That official told us the U.S. would 
likely, from time to time, impose food embargoes on the Soviets or 
other nations knowing the embargo would have little impact on the 
embargoed nation, and resulting in enormous costs for the U.S. 
However, he said embargoes would be imposed to illustrate that the 
U.S. is willing to suffer economic pain in order to show its disap 
proval of the policies of the embargoed nation. I ask you, Mr. 
Chairman, did that individual suffer a cost from the 1980 embargo? Of 
course not. He continued receiving his paycheck and cost of living 
raises ]ust like everyone else who advocated the 1980 embargo. It was
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the soybean fanners I represent and the farmers growing other crops 
that paid the cost of the 1980 embargo. America may have illustrated 
its outrage over the Soviet invasion of Afghanistan by imposing the 
1980 embargo, but it did little more. We didn't hurt the Soviets. 
Our competitors increased their sales to the Soviets. Our farmers 
paid the cost.

We urge Congress to exempt agricultural commodity exports from foreign 
policy controls. In 1979, the House passed a similar provision, but 
it was deleted in conference. By eliminating foreign policy-based 
embargoes. Congress can prevent the sort of embargo the NSC official, 
noted above, will certainly advocate in the future. Considering the 
costs suffered by farmers from embargoes, we believe they should only 
be imposed when the nation's security is in jeopardy   not to make a 
hollow national statement.

4) National Secur-ity Controls

American farmers are Americans first, farmers second. If our national 
security is in jeopardy, and it is possible to neutralize that threat 
by imposing an export embargo, farmers will support it. However, in 
order for farmers to support a national security embargo, they must be 
assured all exports to the embargoed nation will be equally impacted 
and that the nation as a whole will equally share the costs of the 
embargo. The U.S. should also make sure it has the committed 
cooperation of its allies in the event of a national security embargo. 
If all these conditions are met and the embargo will have an impact, 
we support retention of the President's authority to impose embargoes 
to protect the national security.

5) Congressional Veto of Export Controls

ASA strongly supports Congressional authority to prevent the imposi 
tion of any export embargo or to lift an existing embargo. We urge 
you to include provisions in the Export Administration Act to require 
prompt Congressional notification of any planned embargo by the 
President, and provide adequate time for Congress to allow or disallow 
the imposition of the embargo before it is imposed.

In conclusion, I thank the Subcommittee for this opportunity to offer 
ASA's comments on the Export Administration Act. American soybean 
farmers have four times in the last ten years been the victims of 
export embargoes. From our perspective, we cannot see one benefit 
gained from any of them. We ask your help in preventing American 
farmers from ever again having to suffer from an emba: go unjustified 
by a threat to our national security. Equally important, we ask you 
to reaffirm the U.S. Government's commitment to the sanctity of 
agricultural export contracts. We cannot afford otherwise.

Thank you.
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ATTACHMENT A WHITE HOUSE PAPER A REVIEW OF OUR SOYBEAN EMBARGOES *Y 
DR. ROBERT W. ACTON, ECONOMICS DEPARTMENT, AMERICAN SOYBEAN ASSOCIATION

Introduction

Agriculture experiences many challenges   storms, floods, 
draughts, hail, disease, abundant production to name a few. 
But none are more depressing, more costly than embargoes. 
And in the last nine years, we have had four embargoes. And 
these embargoes have undermined farm prices and income at the 
very time farmers were building their export markets.

With the current debate in Washington on the direction of our 
international trade policy,   namely Free Trade vs. Protectionism, 
it is timely to review the last four embargoes, to evaluate 
their effectiveness (or lack thereof) and to analyze the impact 
they have had in U.S. Agriculture.

The four embargoes are summarized below.

TABLE I EMBARGO SUMMARY

Date Country Products Reason

Juae 27, 1973 All

Occ. 7, 1974

Aug. 11, 1975

Jan. 4, 1980

USSR

USSR 

USSR

Soybeans, soy lean 
products, cot.oaseed 
and cottonsec 1 products

All grains and soybeans

All grains and soybeans

Control domestic 
prices

Control domestic 
prices

Uncertain crop supply

All grain seed, soybeans, Foreign policy USSR
meat, poultry and dairy
products
Animal Fats

Invasion of Afghanistan
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FOUR EMBARGOES IN NINE YEARS

1973 Embargo:

Action: On June 27, President Nixon instituted a "system of 
validated licenses" for soybeans, soybean meal, cottonseed and 
cottonseed products. It was basically a system to halt the 
export movement of soybeans because of concern about the soybean 
price and its impact on domestic food prices and inflation.

Impact: First, the average cash price of soybeans dropped 
immediately! For the four weeks prior to the embargo, soybeans 
averaged $11.05 per bushel; for the four weeks following the 
embargo, they averaged $8.43... a drop of $2.62. Second, the 
embargo caused a shock wave in international trade. A nation, 
who had always championed free trade, took an about-face and 
stopped its exports to protect its domestic interests. Our 
embargo disrupted orderly international trade for short-term 
consumer concerns. Third, the embargo planted distrust among 
Japanese leaders about the U.S.'s commitment to supply their 
food needs. Soybeans are their food... an indispensable item 
in their diet. To this day, Japanese remind Americans in each 
meeting about the 1973 embargo. They can live without "sony" 
but not without "soy." This "distrust" led the Japanese to 
invest heavily in Brazilian soybean production in order to 
obtain more reliable suppliers. The embargo gave the U.S. 
farmer an unwanted partner... a competitor who has taken an 
increasing share of the world soybean market. (Table 2)

Figure 1.

2.

Cash Soybean Price

EMBARGO
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TABLE 2: UNITED STATES, BRAZIL & WORLD SOYBEAN PRODUCTION 
(Million Metric Tons)

Year

70/71

71/72

72/73

73/74

74/75

75/76

76/77

77/78

78/79

79/80

80/81

81/82*

World

41.8

43.6

51.4

63.9

56.5

67.9

59.4

72.2

77.4

93.7

80.7

87.3

Production
U.S.

30.7

32.0

34.6

42.1

33.1

42.1

35.1

47.9

50.9

61.7

48.8

55.3

Brazil

2.1

3.7

5.0

7.9

9.9

10.8

12.0

9.5

10.2

15.2

15.5

12.8

%
U.S.

73

73

67

66

57

62

59

66

66

66

61

63

Share
Brazil

5

9

10

12

18

16

20

13

13

16

19

15

'Estimated
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1974 Embargo:

Action: The 1974 embargo began on October 7, 1974. It covered 
all grains and required grain exporters to withdraw sales of 
125 million bushels (3.4 MMT) of corn and wheat to USSR. The 
reason for the embargo was that the U.S. would have a "short" 
crop due to a wet spring, hot summer and an early frost. The 
"prior approval" remained in effect until March 7, 1975.

Impact: Soybean prices fell $2.11 from $9.31 on October 4 to 
$7.20 per bushel on October 28. Cash corn, likewise, fell from 
$3.96 to $3.53. After a short rally, the markets continued to 
slide and set season lows on February 23, 1975... soybeans were 
$4.97 and corn $2.60 per bushel.

Measuring the full impact of the embargo is difficult at best, 
but, soybeans dropped over $4.00 per bushel in four months; and 
the embargo certainly triggered the decline. The impact on farm 
income was substantial to say the least. Further, the embargo 
planted more seeds of distrust. While the embargo was 
limited to USSR sales, our actions of canceling "bonafj.de 
grain contracts" simply gave a hallow ring to our talk about 
"free trade." Other overseas buyers were watching, as well as 
listening to, our commitments for "free trade."

'!«-

3-

Figure 2. Cash Soybean Price
.EMBARGO
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1975 Embargo:

Action: On August 11, President Ford ordered a delay in grain 
and soybean sales to the USSR only until production prospects 
were clear. This embargo, in effect, froze all new sales of 
wheat, corn and soybeans. On October 20, President Ford announced 
the signing of the five-year agreement and lifted the embargo. 
During this period, there was also a de facto embargo to Poland.

Impact. Cash prices of soybeans dropped about $1.00 per bushel 
from mid-August to October. Wheat fell about 50 cents and corn 
about 30 cents. Much is unknown about the 1975 embargo and is 
likely to remain unknown. Over 367 million bushels (10 MMT) of 
corn, wheat and barley sales, which had been announced between 
July 16 and August 9, were permitted to be delivered. However, 
how much additional volume could have been sold to USSR is only 
speculation.

The embargo again announced to our other overseas buyers that 
the U.S. would restrict exports. Our actions were louder than 
our words of "free trade."

Figures. Cash Soybean Price

EMBARGO

2 16 39 14 28 11 25 8 22 S 
Jun Jul Mug Sep Go
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Action: On January 4, President Carter announced an embargo in 
response to the USSR invasion of Afghanistan. Under the USSR 
5-year agreement, the U.S. had granted permission for the 
Soviets to purchase 918 million bushels (25 MMT) of grain and 
soybeans in 1980. The embargo canceled 625 million bushels 
(17 MMT) of these probable sales by limiting USSR purchases to 
the annual minimum of 294 million bushels (8 MMT) specified in 
the 5-year agreement. Further, the embargo suspended export 
licenses for all other agricultural products to USSR. Later, 
restrictions on non-strategic agricultural commodities (feathers, 
tobacco, fruits, vegetables and wood) were removed.

Impact;

The price of soybeans, corn and wheat fell immediately. The cash 
price of soybeans fell 52$ from $6.15 to $5.63 per bushel 
between January 4 and January 9. The cash corn price dropped 
10 percent, from $2.56 to $2.24 per bushel and other feed grains 
declined by a similar amount.

while prices increased later due to the 1980 drought, farmers 
who needed "cash" to pay their expenses during winter and 
spring of 1980, suffered greatly. They had to either sell 
their soybeans and grain at depressed prices or borrow at 
record interest rates. In either case, the 1980 embargo cost 
the typical soybean farmer several thousand dollars.

And these losses were for what? By USDA's own numbers the 
embargo failed to limit USSR imports. The pre-embargo supply 
of grain in the USSR was estimated at 4700 million bushels 
(128 MMT). This estimate was reduced 5 percent to 4480 million 
bushels (122 MMT) immediately following the embargo. By June 
the estimate was raised to 4630 million bushels (126 MMT). 
Further, a number of other agricultural economists have evaluated 
the results of the embargo and concluded it had only negligible 
impact on Soviet grain supply. For example, Faige Bryan, Heritage 
Foundation, concludes "the effects were hard to ascertain because 
of constant leakage of grain to the Soviets."

The 1980 embargo urovided Australia and Argentina with new 
opportunities. These grain exporters shorted their traditional 
customers such as Italy, Spain, Japan, Chile, etc., to increase 
sales to the USSR. Argentina's trade led to their signing a 5-year 
contract with USSR for 745 million bushels (20 MMT), which 
certainly stimulates their agricultural production and limits 
the opportunities for U.S. producers. Thus, the U.S. farmers 
will face increased competition for the next several years.
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CONCEPTS OF THE EMBARGO

During the 70's, embargo's were used for two basic reasons: 
first, as a tool to control domestic food prices, and second, 
as a tool of foreign policy.

The concept behind each purpose is simple and easy to understand. 
First, as a tool to control domestic food prices, the premise is 
that grain exports cause high grain prices and high grain 
prices cause high food prices. Second, as a tool of foreign 
policy, the concept is that our agricultural productive capacity 
is a major strength and given recent failures of soviet agriculture, 
our grain and soybeans should be used to negotiate world peace 
with USSR. This concept assumes that we can inflict sufficient 
economic hardship to gain major political concession from the 
USSR leadership by not selling USSR our grains and soybeans.

Again, both concepts for using an embargo are simple and easy 
to follow. However, therein lies the problem. Both concepts 
are too simple and simply ignore the hard reality of the real 
world. An analysis of either concept shows that the impact of 
an embargo is far greater than these simple concepts suggests. 
Indeed, the embargo's have had both short term, long term and 
accumulative impact on U.S. agriculture that are far greater 
than the supporters of the 1973 embargo ever dreamed of.
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FALLACY OF THESE CONCEPTS

Many factors other than the price of corn, wheat and soybeans 
influence food prices. Energy, processing, packaging, distribu 
tion, advertising and marketing costs often overshadow the raw 
material cost of many food items. For example, wheat accounts 
for 3 cents in a loaf of bread. To embargo grains and soybean 
exports to control domestic food inflation taxes farmers unjustly 
in the short-run and destroys their potential markets in the 
long-run. Soybean exports have a marginal impact (less than 
1/20 of 1 percent) on the consumer prices index for food (CPIj 
according to a recent study by Chase Econometrics.

Embargoes as of agricultural commodities are not an effective 
tool of foreign policy. Embargoes in general don't work and 
the 1980 USSR embargo specifically did not work. An embargo of 
U.S. grain and soybean exports to the USSR simply ignores the 
international grain and soybean market. Australia, Argentina, 
Brazil, Canada, Thailand, Malaysia and EEC are exporters of 
wheat, feed grains, vegetable oils and protein meals.

The participation and cooperation of all exporters is required 
if an embargo is to be effective. Needless to say, several 
major exporters did not cooperate, (i.e. Argentina, Australia) 
in 1980. Short of total cooperation, one must think in terms 
of a military blockade such as President Kennedy did with the 
Cuban crisis, if we want to restrict the amount of grain and 
soybeans the USSR can import. Obviously, restricting the 
exports of U.S. grain and soybeans simply creates more market 
opportunity for other nations and puts an unjust foreign policy 
tax on U.S. agriculture.

Economic Department 
American Soybean Association 
9-14-82
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Mr. BONKER. Thank you once again for your appearance today. 
We will be working with you in the months ahead.

[Whereupon, at 4:20 p.m., the subcommittee adjourned, to recon 
vene at 1:30 p.m. on Tuesday, March 1 ] -



EXTENSION AND REVISION OF THE EXPORT 
ADMINISTRATION ACT OF 1979

Implementation and Enforcement of National 
Security Controls

TUESDAY, MARCH 1, 1983

HOUSE OF REPRESENTATIVES, COMMITTEE ON FOREIGN AF 
FAIRS, SUBCOMMITTEE ON INTERNATIONAL ECONOMIC 
POLICY AND TRADE, AND COMMITTEE ON WAYS AND 
MEANS, SUBCOMMITTEE ON TRADE,

Washington, DC.
The subcommittees met at 1:40 p.m., in room 2141, Rayburn 

House Office Building, Hon. Don Bonker (chairman of the Subcom 
mittee on International Economic Policy and Trade) presiding.

Mr. BONKER. The Subcommittee on International Economic 
Policy and Trade will come to order.

The subcommittee meets today to continue its review of the re 
sponsibilities and activities of the various executive agencies in im 
plementing the Export Administration Act of 1979. Today's session 
will be divided into two parts. The first will be the subcommittee's 
consideration of the act, particularly as it relates to implementa 
tion, and we will hear from administration witnesses. In the second 
segment we will be joined by the Ways and Means Subcommittee 
on Trade, chaired by Hon. Sam Gibbons, to pursue discussions on 
the enforcement provisions of the Export Administration Act Wit 
nesses from the Department of Commerce as well as the Customs 
Service and the Department of Justice will be heard.

This is the second in a series of hearings on the reauthorization 
of the Export Administration Act of 1979. The subcommittee will 
proceed with hearings throughout the month of March and mark 
up legislation in April.

Our first set of witnesses represent the Department of Com 
merce, the Department of Defense, and the Department of State. 
All three departments have been asked to give their perspectives 
on the nature and scope of the problems associated with the export 
of technology to potential adversaries and to review for the sub 
committee their respective licensing activities. Since the adminis 
tration has not yet formulated its final position on legislation to 
revise and extend the Export Administration Act of 1979, we will 
have further testimony from the administration at a later date.

The opening witnesses will be the Honorable Lionel Olmer, 
Under Secretary for International Trade, Department of Com 
merce. He will be followed by Hon. Richard Perle, Assistant Secre-
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tary for International Security Policy, Department of Defense. And 
then we will hear from Hon. William Schneider, who is the Under 
Secretary for Security Assistance, Science and Technology, repre 
senting the Department of State. We will hear from each of the 
witnesses whom I hope will be able to summarize their remarks, 
and then proceed with questions.

Mr. Olmer, it is a pleasure to have you before the subcommittee.
STATEMENT OF HON. LIONEL H. OLMER, UNDER SECRETARY 
FOR INTERNATIONAL TRADE, DEPARTMENT OF COMMERCE

Mr. OLMER. Thank you, Mr. Chairman.
I am pleased to be here to testify before the subcommittee on the 

subject of national security controls, and have a statement which I 
would like to introduce for the record, and as you suggest, summa 
rize it as briefly as possible.

Mr. BONKER. The statement will be included in the record.
Mr. OLMER. Under the authority of the Export Administration 

Act of 1979, the Department of Commerce in consultation, and I 
might add in close consultation, with the Department of Defense, 
exercises control over the export of dual-use goods and technology.

The decisionmaking procedure for imposing or removing national 
security controls is tied primarily to what is known as the Cocom 
list review which takes place every 3 years. Cocom is short for Co 
ordinating Committee which is composed of representatives from 
all NATO countries, but not including Iceland and Spain, and 
adding to it Japan.

This review cycle lasts approximately 1 year. Export controls 
may also be imposed or removed other than during the Cocom list 
review, and if unanimous agreement within the various agencies 
that have a say in the matter cannot be reached, it would be esca 
lated up through the cabinet level.

Mr. Chairman, the Reagan administration's goal in administer 
ing national security controls is to do that which is necessary to 
protect the national security. That is, first and foremost, our mis 
sion. We together, with that primary mission, attempt to minimal 
ly impair the legitimate commercial trade interests of the business 
community, and we have worked hard to develop with the other 
agencies of government a balance between those two aims.

Perhaps I am the first, but I would like to underscore that I ac 
knowledge that we have not yet achieved all that we should or all 
that we need to accomplish for the intent of the Export Adminis 
tration Act to be fully realized. A lot more needs to be done, and 
we are working hard toward those ends. But I am pleased with the 
number of achievements that the Department has made to date. 
And in answer to a number of your specific questions, my testimo 
ny addresses that progress.

MILITARILY CRITICAL TECHNOLOGIES LIST

I would specifically like to talk for just a minute about the mili 
tarily critical technologies list, or MCTL. The MCTL is under con 
tinuing review within the Government for the purpose, we hope, of 
ultimately incorporating it within the Cocom list or the commodity
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control list that guides our decision process in the administration 
of export licensing.

You will recall, I am sure, that the MCTL was originated in the 
Department of Commerce, oh, perhaps 7 or 8 years ago, and it 
began as a comprehensive listing of what we referred to as key 
stone equipment and technology.

Mr BONKER. Mr. Olmer, was that originated in Commerce or De 
fense? Your statement says Defense.

Mr. OLMER. I am sorry. I meant Defense Department. I hope that 
was not Freudian.

At the time it was originated, it was largely, we felt, impractical, 
if not impossible, to implement and enforce because of its size. The 
lion's share of the effort to refine the MCTL will be accomplished 
by technical advisory committees—TAC's—which are comprised of 
experts from not only various parts of the Federal Government, 
but—I want to underscore this—from the business community. The 
Government simply cannot do what is necessary without the help 
of businessmen and private sector technical people who are the de 
velopers and the leaders for state-of-the-art technology.

A variety of technical advisory committees will be used to devel 
op refinements to others areas of the MCTL. Very briefly, they are 
the semiconductor, computer systems, computer peripherals and 
components and related test equipment, electronic instrumenta 
tion, and numerically controlled machine tools, as well as telecom 
munications equipment.

PROPOSALS TO MODIFY EXPORT CONTROLS

Mr. Chairman, you had asked for my description and assessment 
of a proposal by Under Secretary of Defense Richard DeLauer for 
the modification of the commodity control list with respect to semi 
conductor goods and technology and our view on his proposal. I 
would-like to say briefly that we look very favorably on the con 
cepts proposed by Dr. DeLauer. We do believe, however, that his 
proposal requires additional very careful study before it can be im 
plemented.

Industry and Government have been meeting on that proposal 
for quite some time, and we are of the mind that it is still too gen 
eral to be implemented at the present time. The proposal calls for 
relaxing controls on end products of technology, but it is not at all 
sure that that would be the result.

We agree with that in concept. The Defense Department has not 
yet identified the specific end products in the completed form that 
would be necessary for licensing decisions. That is not necessarily a 
criticism. It is just a reflection of the complexity of the problem. 
But we are working on it.

As it stands right now, the proposal would raise the level of con 
trol on trade between the West and destinations within the West 
on the transfer of technical data. We also have an initiative cur 
rently underway that would harmonize export licensing procedures 
and enforcement efforts among the Cocom countries. The extent of 
the success in harmonization will very much affect the degree to 
which significant modification of U.S. controls for exports to Cocom 
countries—that is to say, West-West trade—may be possible.
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We are also reviewing a proposal by U.S. industry to establish 
what they have called a comprehensive operating license [COL]. 
That proposal has a number of similarities to Dr. DeLauer's con 
cept. I personally believe it is not only innovative but extremely 
forthcoming by U.S. industry and deserves our most careful and 
thoughtful consideration. And I know that it will receive it 
throughout the Government.

Another part of Under Secretary DeLauer's proposal calls for 
simplification and clarification of the regulations. That was under 
taken a year ago. To my right are copies of—a single copy of the 
Export Administration Act, accompanying regulations, a summary 
of the MCTL, and one-eighteenth of the volume of regulations that 
purport to describe what is within the Militarily Critical Technol 
ogies List. It should be noted that our MCTL effort is not part of 
the simplification effort.

Mr. BONKER. I hope you are not submitting that for the record.
Mr. OLMER. No, sir, I am not, not at this time at any rate.
We are in the process of doing a number of things in an attempt 

to simplify regulations. For example, about 10 months ago we pub 
lished a suggestion in the Federal Register for a variety of proce 
dural modifications. We are now receiving comments from the pri 
vate sector, and we hope to incorporate them in new regulations in 
the not too distant future.

Within the construct of Cocom, we have truly focused our atten 
tion on strengthening the Cocom multilateral control system, and 
that is really out of a belief that unilateral controls almost never 
work. The voluntary Cocom organization—and I underscore that it 
is voluntary—is the, we hope, most effective mechanism that we 
have available for controlling Western transfers of keystone equip 
ment, materials and technical data to the Soviet Union.

We are working with our Cocom partners and have reason to be 
lieve that good progress is being made to strengthen both nation 
al—that is to say, individual country controls as well as multilater 
al control enforcement efforts. And you will hear more about that, 
I believe, this afternoon.

The interagency review process within the U.S. Government, I 
think, has been greatly improved over the past year and a half, 
largely through the cooperative efforts of the State Department, 
the Defense Department, and the Commerce Department.

SUMMARY OF COMMERCE DEPARTMENT EFFORTS

When we came into office in January 1981, there were over 2,000 
cases which were in violation of the statutory deadlines for com 
pleting licenses. I would like to just review a few statistics that 
reveal our record in 1982.

Of 80,000-plus license applications which were received by the 
Commerce Department, somewhere in the neighborhood of 72,000 
were completed in less than 60 days, and about 65,000 were com 
pleted in under 30 days. Of those 80,000 licenses only 6,600 in 
volved the national security cases to what we call proscribed or 
denied areas Of those 6,600, only 1,800 required Department of De 
fense review, and of the 1,800, less than 200 were referred to inter- 
agency discussion for resolution.
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In other words, through the Defense-Commerce normal day-to 
day working relationship we resolved all but 200 cases. The 200 
cases that required a more deliberative and dedicated interagency 
effort received that and resulted in less than 20 cases that were es 
calated to the level of Assistant Secretary or higher. Obviously, less 
than 20 cases is a minute fraction of the 80,000-plus cases that we 
receive each year.

Mr. BONKER. Mr. Olmer, has a case ever reached the President 
for resolution that you know of under the provisions of this act?

Mr OLMER. Well, I cannot tell you about the historical record, 
but within this administration cases have been discussed at the 
cabinet level, but to the best of my knowledge and belief did not 
require referral to the President.

The Commerce efforts to increase direct communication and co 
operation with Defense were reciprocated by the Defense Depart 
ment. And as I repeat, we have done an enormous amount to clear 
up the backlog, which will always exist in a few cases, but I would 
underscore there are only a very few that are backlogged beyond 
the statutory limit.

The Commerce Department is also attempting to identify for de 
control with the Defense Department those equipment that incor 
porate microprocessors that are presently under control and that 
relate to scientific and analytic instrumentation Such equipment, 
scientific and analytic instruments, that have a microprocessor em 
bedded, require a validated export license regardless of whether 
they are of strategic significance and, I might add, regardless of 
whether there is foreign availability.

We believe that it is in our interest to streamline that list, that 
only sensitive items should be controlled so that our time and at 
tention can be more properly spent on those sensitive areas that 
require additional investigation and consideration.

We have in the recent past submitted a list of some 94 classes of 
instruments in that category that we have recommended for decon 
trol. That list is presently under consideration by the Department 
of Defense.

FOREIGN AVAILABILITY

We have recently—and I say with some regret only recently— 
taken affirmative steps to develop an improved capability to assess 
foreign availability as mandated by the act The first funds appro 
priated for that purpose were received by us in fiscal year 1982 de 
spite their having been authorized in 2 preceding years by the Con 
gress.

We received the princely sum of $280,000 to pay for external re 
search contracts for foreign availability work. Up to now such de 
terminations have been made on controlled commodities only when 
information was readily available within the U S. Government and 
from the applicant himself on whether similar foreign commodities 
and their export status to proscribed countries warranted, in their 
judgment, decontrol.

Over the past year we have hired a full-time program manager 
and a couple of analysts who work along with him. We have also
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established a technical service contract with a reputable private 
consulting firm.

The technical advisory committees—that is, the committees com 
posed of private sector representatives—were tasked to establish 
foreign availability subcommittees, and they are enthusiastic about 
doing that. Moreover, the President's Export Council has estab 
lished a Chairman for foreign availability, and they are helping the 
Commerce Department to further strengthen our information and 
collection sources within U.S. industry.

I might say in this respect, and almost in conclusion, Mr. Chair 
man, we believe that even when foreign availability is proven, we 
believe that if a product or technology is sensitive, efforts should be 
made to control the foreign source before we decontrol the technol 
ogy—control the foreign source as through negotiation. I might say 
that we have made a great deal of progress in the past 18 months 
in negotiating controls on foreign sources, and we intend to step up 
our efforts in the near future. I believe that the steps that have 
been taken by the Government, not just the Commerce Depart 
ment, will result in a streamlined and more effective export control 
system. We need to accomplish a great deal more, and to that, Mr. 
Chairman, we are going to require your continuing assistance.

U S. TECHNOLOGICAL DEVELOPMENT

That concludes the summary of my remarks, and if I might be 
permitted, I would like to take just a minute to explain what I 
think is at least in part at the heart of the matter.

We have witnessed a technological revolution—I feel a little 
humble saying this with Mr. Zschau in presence on the rostrum— 
but I guess I feel constrained to point out that what has happened 
in the last 10 to 12 years has been a reversal.

Ten to twelve years ago the Department of Defense and its sys 
tems and contractors providing systems to it represented the fore 
front of technology. That is no longer the case. It is the commercial 
sector, the private sector in industry, that is the cutting edge of 
technological development. And whereas just a few short years ago 
the United States had unique capability in almost every area, that 
is no longer the case with very, very few exceptions.

I have in this shoebox a collection of microprocessors and 
random-access memory semiconductors, and the two that I have 
just put up here on the table represent the equivalent computing 
power of the largest IBM system in existence about 10 years ago. 
There are over 40 billion of these items produced in the world 
every year, and they are produced in almost every single industrial 
country in the world, not just in Cocom countries but Brazil, South 
east Asia, other parts of Latin America, and the like.

We have an enormous problem that is growing by leaps and 
bounds. We have the will, I think we have the beginnings of under 
standing of how to do it. And clearly, where our emphasis needs to 
be placed is on the control of the know-how to produce these items 
at the same time as, in my judgment, we work to reduce the size of 
the regulatory process that the American business community has 
long suffered with and that our trading partners legitimately have
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said to us represent warranted areas of legitimate commercial in 
terest.

And I believe that we are working effectively toward that end. 
Sometimes I think—I get a little impatient, but I think we are in 
the right direction.

Thank you, sir.
[Mr. Olmer's prepared statement follows:]



174

PREPARED STATEMENT OF HON LIONEL H OLMER, UNDER SECRETARY FOR 
INTERNATIONAL TRADE, DEPARTMENT OF COMMERCE

Mr. chairman, I am pleased to have the opportunity to testify befec* 

this Subcommittee on the subject of national security controls 

administered by the Department of Commerce.

Under the authority of the Export Administration Act of 1979 (EAA), 

in order to protect the U.S. national security, the Department of 

Commerce, in consultation with the Department of Defense, exercises 

control over exports of dual use goods and technology.
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The decision-making procedure for imposing or removing national 

security controls is tied primarily to the COCOM List Review, 

which takes place every three years. Each review cycle lasts 

approximately one year, although resolution of certain items 

may take longer. The U.S. proposals for the List Review are 

developed by interagency Technical Task Groups and are 

subsequently agreed to by the Departments of Commerce, Defense, 

State, Energy, and other appropriate agencies. After COCOM 

agreement is reached to impose or remove controls, Commerce 

concurrently amends the Commodity Control List to reflect all 

changes.

Export controls may also be imposed or removed, other than 

during the COCOM List Review cycle, at the initiation of any of 

these agencies, and going through the existing mechanisms for 

interagency review of export cases. The procedure is for the 

agency to submit a written request, complete with 

justification, to the Chairman of the working-level Operating 

Committee. The proposal is discussed and either approved or 

rejected in that forum, if unanimous agreement cannot be 

reached at that level, the matter would be escalated through 

the Advisory Committee on Export policy (Sub-ACEP, Deputy 

Assistant Secretary level; ACEP, Assistant Secretary level) 

and, if necessary, on up to the cabinet-level Export 

Adminstration Review Board.
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Mr. Chairman, the Reagan Administration's goal in administering 

national security controls is to do that which is necessary in 

order to protect the national security, with minimum impairment 

to our legitimate commercial trade interests. The Department 

of Commerce has actively worked to develop a balance between 

these two aims as mandated by the Export Administration Act   

a balance cognizant of commercial trade interests yet mindful 

of overriding security objectives; and a balance that produces 

clear and predictable regulations to guide U.S. industry.

We have not yet achieved all that we should and need to 

accomplish for the intent of the Export Administration Act to 

be fully realized. Much more needs to be done and we are 

working hard towards those ends. But even so, I am proud of 

the Department's achievements to date. Since January 1981, we 

have played a key role in the Administration's efforts to:

1. Determine what technology the Soviets need, what they 

have obtained, how such acquisition has helped the 

Soviet Union further its goal of military superiority, 

and what methods the USSR is using to obtain the 

technology it needs.

2. Develop, on a multilateral basis, the support and

commitment of our allies to prevent further technology 

leakage to the Soviet Union.
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3. Work closely with industry segments involved in the 

development and production of high technology to 

retard the growing industrial espionage problem. Our 

own commercial sector is heavily targeted for illegal 

acquisition efforts. Industrial espionage has become 

one of the most productive areas for Soviet and East 

European technology acquisition efforts.

4. Require the intelligence agencies to prepare a 

comprehensive analysis of Soviet technology 

acquisition targets and methods.

With your indulgence, I would like to briefly highlight for you 

the Department's major achievements in several critical areas:

Militarily Critical Technologies List (HCTL)

Commerce is continuing to review the HCTL for the purpose of 

incorporation into the Commodity Control List (CCL). You may 

recall that the MCTL, as originated by the Department of 

Defense, began as a comprehensive listing of commodities and 

technologies reaching far beyond those normally thought of as 

militarily critical, in fact, its sheer magnitude made it 

impractical, if not impossible, to implement and enforce. Even 

the current revised MCTL is more a listing of modern 

technologies than it is an identification of truly critical 

technologies.
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The lion's share of the MCTL refinement effort to date has been 

done by the Semiconductor Technical Advisory Committee (TAG), 

comprised of experts from pertinent Federal agencies and, I 

want to underscore this, from the business community. The 

government simply couldn't do this without the help of 

businessmen and private sector technical people who are the 

developers and leaders for state-of-the-art technology. 

Recognizing this invaluable resource, it was the Department of 

Commerce which pressed for increased industry participation in 

the MCTL review process.

The Semiconductor TAG is identifying sensitive semiconductor 

technologies, while simultaneously weighing such critical 

factors as feasability of control, foreign availability, and 

the economic impact of controls. I believe this approach best 

assures a balancing of economic, security and other viewpoints.

The other TAGS have been briefed on the MCTL and will be tasked 

with different portions of the MCTL for refinement. These TACs 

are: (1) Computer Sytems TAG, (2) Computer Peripherals, 

Components and Related Test Equipment TAG, (3) Electronic 

Instrumentation TAG, (4) Numerically Controlled Machine Toole 

TAG, and (5) Telecommunications Equipment TAG.
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In your letter of invitation to testify, Mr. Chairman, you 

specifically asked for a description of Under secretary 

DeLauer's proposal for modification of the Commodity Control 

List (CCL) with respect to semiconductor goods and technology, 

and the Commerce Department's views of that proposal. I am 

pleased to respond.

Dr. DeLauer's proposal is as follows:

1) Integrate design and manufacturing know-how parts of the 

MCTL into the technical data section (Part 379) of the 

Export Administration Regulations.

2) Place technical data related to Very High Speed Integrated 

Circuits (VHSIC) under International Trade and Arms 

Regulations (ITAR).

3) Relax controls on certain commodities while tightening 

controls on the underlying technology.



180

4) Establish a new Country Group that would consist of £OCOM 

countries (less Canada), Australia, and New Zealand.

5) Establish a more relaxed level of control on exports of 

commodities to this Country Group. Controls on technical 

data, however, are still not yet clearly defined.

6) Refer to the nuclear related export controls administered 

by the Department of Energy and the Nuclear Regulatory 

Commission, rather than repeating them in the Commerce 

regulations (an administrative refinement - does not 

constitute a major change); and

7) Simplify and clarify the regulations to promote uniformity 

of interpretation.

The Department of Commerce has distributed this proposal for 

comment through the working-level interagency Technical Data 

Task Force. Dr. DeLauer's proposal was also reviewed by the 

Semiconductor TAC as part of Commerce's effort to integrate the 

MCTL into the CCL. Comments received from the TAC and from the 

Technical Data Task Force members are being analyzed, as they 

are received, for incorporation into a preliminary Department 

of Commerce proposal to amend the technical data section
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(Part 379) of the Export Administration Regulations. Once 

completed, this proposal will be widely circulated to 

interested parties for review and comment. We are hopeful that 

a proposed regulation amending Section 379 will be published in 

June of this year.

In general, the Department of Commerce looks favorably on the 

concepts proposed by Dr. DeLauer. However, the proposal does 

require very careful study before implementation because 

changes which on the surface appear to be positive may have 

unexpected negative consequences once implemented, in 

addition, industry/Government meetings on Dr. DeLauer's 

proposal have revealed that the proposal is still very general, 

and that Defense has not yet given it the specificity required 

for actual implementation. For example, although the proposal 

calls for relaxing controls on commodities to the proposed 

country group, Defense does not intend for blanket relaxation 

of all commodities. At the same time. Defense has not yet 

identified what specific commodities its wants to decontrol. 

As it stands, the proposal actually significantly raises the 

level of control on West/West transfers of technical data. 

That would circumscribe U.S. firms' day-to-day dealings with 

their own foreign subsidiaries. In short, a great deal more 

work needs to be done on the proposal.
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On the suboect of relaxing controls, I would like to point out 

that many suggestions have also been raised by others. For 

example, the President's Export Council (PEC) has passed a 

resolution calling for reducing validated export license 

requirements on exports to COCOM countries, Australia and New 

Zealand. This resolution will be reviewed by pertinent Federal
*

agencies in conjunction with the PEC.

The success of reducing appreciably U.S. export licensing 

requirements is dependent on an important prerequisite. The 

basis of U.S. national security controls is to safeguard 

strategic commodities and technology from diversion to 

proscribed countries. Thus, relaxation of U.S. controls to 

permit export of strategic goods without licensing to companies 

located in COCOM nations would be difficult without specific 

assurances of adequate safeguards to prevent illegal diversions 

to proscribed destinations.

Fortunately, we have an initiative currently underway to 

harmonize export licensing procedures and enforcement efforts 

among COCOM countries. If we achieve success in this effort, 

significant modification of U.S. controls for exports to COCOM 

countries may be possible.
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In a related regard we are carefully examining a proposal by 

U.S. industry to establish a Comprehensive Operating License 

procedure. This proposal would have effects similar to what 

the DeLauer concept represents, in summary, it would enable 

companies to apply to the U.S. Government for certification of 

its security procedures as between its U.S. presence and 

overseas subsidiaries, etc. Once having satisfied the 

Government, it would be authorized to ship goods and technology 

without a validated license. I personally believe this is a 

forthcoming and innovative proposal by U.S. industry, deserving 

our most careful and thoughtful consideration.

Another part of Dr. DeLauer's proposal   that calling for 

simplification and clarification of the regulations   was 

undertaken by the Department of Commerce a year ago. 

Specifically, a complete revaew of the Export Administration 

Regulations was initiated under the auspices of Executive Order 

12291. On April 30, 1982, Commerce published in the Federal 

Register a request for suggestions on how to simplify the 

regulatory language and format. Comments received are being 

evaluated as we progress with rewriting the regulations.
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On December 29, 1982, we printed an interim rule in the Federal 

Register with respect to the Commodity Control List (CCL). 

This rule, which neither expanded nor limited the provisions of 

the Export Administration Regulations, revised the Commodity 

Control List (Section 399.1), by placing it in a new, simpler 

format that is easier to read and use. In addition, supplement 

No. 1 to part 385, Advisory Notes for Selected CCL Entries, was 

removed from the Regulations because its provisions are now 

included within the CCL itself. Section 399.1, The Commodity 

Control List and How to Use It, was also revised to reflect the 

new CCL format.

COCOH

In light of the wide foreign availability of high technology 

items, this Administration recognizes that unilateral controls 

alone are ineffective. Consequently, attention has been 

focused on strengthening COCOM multilateral controls. The 

Department of Commerce is actively involved in the 1982-83 

COCOM List review, which is focusing on making the voluntary 

COCOM organization a more effective mechanism for controlling 

Western transfers of keystone equipment, materials and 

technical data to the Soviet Union. Work already done on the 

refinement of the MCTL has provided a firm foundation for U.S. 

efforts in these negotiations.
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We are working with our COCOM partners to strengthen national 

and multilateral control enforcement efforts   for export 

controls would not be very effective unless backed by a strong 

enforcement program.

Commerce is also leading the effort to institute licensing 

procedures that will ensure adequate, individual COCOM member 

country review of proposed transactions prior to licensing. 

Such harmonization of licensing procedures will be backed by 

the enhanced enforcement efforts we are seeking.

The Interagency Review Process

The review process has been greatly improved, resulting in a 

smoother, more coordinated implementation of national security 

controls. In PY 1982, of the 80,369 license applications 

received by Commerce, some 6,635 were national security 

controllad cases to proscribed countries. Of those cases, 

because of existing delegations of authority from Defense to 

Commerce, only about 1,800 needed to be sent to Defense for 

review. Of that number, fewer than 200 required interagency 

discussions for resolution. And of these, fewer than 20 cases 

had to be escalated to the Assistant Secretary level or 

higher. That is only a minute percentage of the total license 

applications received by Commerce.
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Clearly, the delegations of authority extended by Defense to 

Commerce are instrumental in expediting the license processing 

system. In response to your specific question in this area, 

Mr. Chairman, the Department of Commerce has not received any 

new delegations of authority from the Department of Defense 

within the past twelve months, except a limited one for a few 

analytical instruments under CCL 4529B (equipment incorporating 

a microprocessor). Previously granted delegations of 

authority, however, are still valid and have not been retracted 

by Defense.

Another good point about the revitalized interagency review 

process is that all the principal advisory agencies under the 

EAA, and other agencies with an interest in export control 

issues now participate actively. And Commerce's revitalization 

of the Advisory Committee on Export Policy (both Sub-ACEP and 

ACEP) has been instrumental in increasing interagency 

communication lines and expediting resolution of problem cases.

Commerce's efforts to increase direct communication and 

cooperation with the Department of Defense has also borne 

laudable results, such as clearing up the backlog of cases at 

Defense, and ensuring quality review of the MCTL.
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In another area. Commerce has intiated several other joint 

efforts with the Department of Defense to improve national 

security controls. For example, we are reviewing with Defense 

the concept of General Distribution Licenses (GDL), and are 

identifying sensitive commodities which should not be allowed 

for bulk licensing such as the GDL. We sent a preliminary 

draft list of such commodities to Defense last August.

Commerce is also identifying for decontrol with Defense those 

equipment incorporating microprocessors, which are presently 

controlled under CCL 4529B. Currently, almost everything 

incorporating a microprocessor is controlled and requires a 

validated export license, regardless of whether or not the 

commodity is of strategic significance, or whether it has wide 

foreign availability. Since this control is unnecessarily 

broad, we believe it is in the.U.S.'s interest to streamline it 

so that only sensitive items would be controlled. This would 

insure protection of U.S. national security while, at the same 

time, removing an impediment to legitimate, non-strategic U.S. 

trade. Commerce has compiled a list of 94 classes of 

instruments in this category which we are recommending for 

decontrol. The list was submitted to the Department of Defense 

on December 9, 1982. Defense is still reviewing our proposal. 

So far we have received one item for decontrol   plating and 

coating thickness testers.

128-755 0-86-7
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Commerce is also responsible for timely interagency review of 

cases by strictly enforcing the review time limits mandated by 

the EAA. For example, the 80,369 applications received during 

FY 1982 were processed within the following time frames:

64,682 were processed under 30 days; 

7,651 were processed within 30-59 days; 

2,295 were processed within 60-89 days; 

1,530 were processed within 90-179 days; 

350 were over 180 days.

Foreign Availability

Mr. Chairman, the Department of Commerce has also taken steps 

to develop a capability to assess foreign availability as 

mandated by the Act. Our efforts in this area have not been 

adequate. Unfortunately, however, while the Act authorized 

this capability, no funds were appropriated for this purpose. 

The first funds were received in FY 1982, when we received 

$280,000 to pay for external research contracts for foreign 

availability work.
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Progress is now being made. Over the past year. Commerce has 

hired a foreign availability program manager to help develop a 

foreign availability program, along with one full-time analyst 

and several temporary detailees from within Commerce. We have 

also entered into a one year technical service contract with a 

private company.

In addition, the TACs were asked to establish Foreign 

Availability Subcommittees, and the President's Export Council 

Subcommittee for Export Control established a Chairman for 

Foreign Availability to help commerce establish stronger 

information collection sources within U.S. industry. We have 

received excellent support in the form of written material 

arguing that foreign availability exists in nany areas we now 

control; we are currently analyzing this data.

Notwithstanding the existence of foreign availability, even 

when proven, we believe that if a product or technology is 

sensitive, then efforts should be made to control the foreign 

sources, as through negotiation. We have been successful in 

doing so in a few areas within the past eighteen months and 

hope to step up these efforts in the future.
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While everything I have mentioned are steps in the right 

direction, Mr. Chairman, I must stress that much more is 

needed. As it currently stands. Commerce's foreign 

availability program is greatly understaffed to perform the 

required foreign availability determinations. We estimate that 

a minimal foreign availability program would require at least a 

staff of 23 people (19 professional analysts and a manager, and 

4 support staff), and an operating budget of about $1.1 

million. With such a program we believe that foreign 

availability determinations could be made on the top 10 CCL 

items, which represent about 80 percent of the validated 

license applications for proscribed countries.

Up to now, foreign availability determinations have been made 

on controlled commodities only when information is readily 

available within the U.S. Government and from the applicant on 

similar foreign commodities and their export status to 

proscribed countries. Moreover, Lacking a foreign availability 

data base, OEA's small, newly-created foreign availability 

office has only been able to assess, on an ad hoc basis, a 

limited number of cases and technology areas.
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PEA Personnel Positions and Computerized Tracking System

Mr. Chairman, I would also like to respond to your questions 

concerning the number of personnel involved in processing 

license applications and the status of our computerized 

tracking system.

Commerce's Office of Export Administration (OEA) currently has 

an allocation of 131 full-time permanent positions, seventy of 

these are devoted to full-time consideration of export license 

applications. Only two positions are currently vacant, but 

they are for non-licensing personnel. A total of $2,173,000 is 

allocated for OEA personnel for FY 1983. To improve the 

license processing system, however, an additional 25 positions 

have been allocated to OEA; engineers are being recruited for 

those slots.

The computerized license tracking system became fully 

operational on January 31, 1983, and is working well. Nine 

terminals have been installed in the telephone room of the 

Exporters' Service staff to provide immediate answers on 

license status phone calls. This installation has made a 

significant impact on expeditious and accurate handling of 

exporters' status requests.
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Terminals have also been installed in the Office of Export 

Enforcement's offices in New York, San Francisco and Los 

Angeles to assist in their enforcement efforts.

Commerce's District offices, however, do not yet have access to 

the computerized tracking system. This is scheduled for 

implementation on a pilot project basis in September or October.

In summary, Mr. Chairman, I believe that we have teken steps 

when will result in a streamlined and efficient export control 

system, but we need to accomplish much more. And to do that we 

will require your continued assistance.

That concludes my prepared statement, Mr. Chairman. I will be 

pleased to answer any questions you may have.



193

Mr. BONKER. Thank you, Mr. Olmer.
Your display was not the same as you presented to Senator 

Garn?
Mr. OLMER. I did not get the same laugh either.
Mr. BONKER. Well, I will not respond in the same manner.
Thank you for an excellent statement.
Mr. Perle, would you care to give us the Defense Department's 

views on the Export Administration Act?

STATEMENT OF HON. RICHARD N. PERLE, ASSISTANT SECRE 
TARY FOR INTERNATIONAL SECURITY POLICY, DEPARTMENT 
OF DEFENSE
Mr. PERLE. Thank you very much, Mr. Chairman. 
With your permission I will submit my prepared testimony for 

the record and make some brief remarks.
LOSS OF WESTERN TECHNOLOGY

From the Department of Defense perspective the first point that 
needs to be made in discussing export controls is that in the last 
several years we have suffered a serious loss of technology from the 
West. This has shown up in the form of increasing sophistication of 
Soviet military equipment and, therefore, the increased Soviet mili 
tary equipment and, therefore, the increased Soviet military capa 
bility against which we have to plan and budget for our defenses.

The obvious implication of this for the defense budget of the 
United States is that as Soviet weapons become more sophisticated, 
we have to be sure that American weapons that counter them are 
appropriately more sophisticated, but they inevitably turn out to be 
more costly.

If we have learned anything in our recent examination of the 
trend of the last several years, it is that the Soviet acquisition of 
militarily relevant high technology from the West has come about 
as a result of the interaction of three different phenomena. First is 
Soviet espionage. A second is Soviet acquisition of equipment and 
technology through illegal trade. And a third is Soviet acquisition 
of equipment and technology through legal trade.

I think all of us who have looked at the problem have come to 
the conclusion that it is the interaction of these three phenomena 
that has enabled the Soviet Union significantly to improve the 
technological level of its weapons systems in recent years. Indeed, 
given the command nature of the Soviet economy and the priority 
that the Soviets put on military production, they have in many 
cases been faster than we in incorporating advanced technology 
into their weapons systems, even where that advanced technology 
has originated in the West. So we have and could have brought it 
today to demonstrate, except that it weighs 800 pounds——

Mr. BONKER. I did not catch that. You have brought what?
Mr. PERLE. I say, we would have brought with us today an exam 

ple of Soviet military equipment. We could make it available subse 
quently to the committee. Soviet military equipment that incorpo 
rates Western microelectronics, and that is in the field performing 
military functions today, while we have yet to field comparable 
equipment.
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This is because the Soviets are, as I say, faster in many cases 
than we are in adapting civilian technology to military purposes. It 
is hardly suprising, since the emphasis in their economy on mili 
tary production is very different from the emphasis in our econo 
my.

DOMESTIC EFFORTS TO IMPROVE EXPORT CONTROLS

Now, what are we trying to do about it? The problem has two 
dimensions. One is here in Washington, of a domestic nature, and 
the other is international. Domestically, the Department of Defense 
has tried to improve the skill and efficiency with which it exam 
ines existing controls from a policy perspective and implements 
those controls by reviewing cases.

I could cite, and my prepared testimony does cite, statistics about 
which we are very proud. When we took office, a small percentage 
of the cases that came to us were handled within 30 days, 10 per 
cent. In the most recent 6 months, we have succeeded in handling 
42 percent of the cases that come to us within 30 days. As we have 
turned to data processing equipment and reorganized our offices, 
we have been able to perform better, and we expect that trend to 
continue.

And let me say, it was done with considerable resourcefulness by 
the Deputy Assistant Secretary now in charge of this, who actually 
netted together word processors for constituent letters into a kind 
of computer on the cheap, to enable us without proper equipment 
to improve the speed with which we are able to dispose of the 
cases. I would add that we are in the process of getting proper 
equipment. We have tried very hard and will continue to try to 
speed disposal of cases. I for one believe that the business commu 
nity is entitled to predictable controls efficiently administered.

We have also begun an enhanced effort to learn more about the 
problem. This has been most evident in the intelligence area, 
where the collection priority attached to the Soviet acquisition of 
Western technology has been greatly increased and, as a result of 
that, even with a bit of good luck here and there, we have learned 
a great deal more than we knew a few years ago about the dimen 
sions of the problem

I believe we have gained insights from what we have learned 
about how to deal with the problem. One of the things we have 
learned is that the Soviets have a truly massive collection effort 
underway, that they depend heavily on technology imported from 
the West to fuel their military industries, and that with respect to 
some critical industrial areas, like microelectronics, they would be 
in very difficult circumstances without production equipment, tech 
nology and know-how from the United States and other Western 
countries.

With respect to the international dimension of the problem, we 
have made a vigorous effort, which continues even as I speak, to 
persuade our NATO allies and other countries that possess the sort 
of high technology that we believe it is in pur security interests to 
withhold from the Soviet Union, to join with us in tightening the 
controls over techology, even as we loosen controls over end prod 
ucts, and on this, I agree entirely with my colleague, Lionel Olmer.
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It was, in fact, the pioneering work of Fred Bucy from Texas In 
struments, heading the Defense Science Board, that first introduced 
the distinction between the control of technology and know-how on 
the one hand, and the control of products on the other. We have 
been far too slow in implementing a very sensible recommendation 
that Fred Bucy made.

But that continues to be the main thrust of our thinking about 
how we ought to come to grips with this problem. There are border 
line areas where it is hard to distinguish between technology and 
products, and computers are the obvious example but, in the main, 
the Department of Defense believes that it is wise to pursue con 
trols on technology and know-how rather then on products

In saying that I share Lionel Olmer's view on that, let me say 
that I do not agree entirely with his interpretation of what Under 
Secretary DeLauer had to say. I know that the DeLauer proposal, 
at least as I have seen it, does not call for a comprehensive operat 
ing license That is a matter that we probably all ought to discuss 
with Dick DeLauer, but the proposal that I have seen deals princi 
pally with a very narrow initial handling of products on the mili 
tary critical technologies list. It also proposes relaxation of controls 
on commodities, with which I agree, while tightening controls on 
the underlying technology

Mr. BONKER. In any case, Mr Perle, the issue will be before the 
committee by way of an amendment. Are you saying that you 
oppose a comprehensive operation license7

Mr PERLE. I had just a moment to look at the legislation you 
have proposed, but my initial instinct is that it requires a lot more 
study than we have had time to do.

The important point here, I think, is that if there are no licenses 
for trade with, and I presume you mean Cocom countries, by coun 
tries cooperating with the United States, then it would be difficult 
in the extreme to impose conditions on trade——

Mr. BONKER. You mean on reexport of the item?
Mr. PERLE. Yes.
Mr BONKER. The comprehensive operations license proposal 

would apply to multiple shipments of goods and technology from a 
U S. company to and among, its subsidiaries and affiliates abroad, 
and would be used by a company who has a good record of compli 
ance with U.S. export control regulations

That is an effort to streamline licensing which Mr. Olmer has 
suggested in his testimony.

Mr PERLE. Well, as I said, Mr. Chairman, I read section 102 of 
the act only briefly, but it seems to me to be stated far more broad 
ly than that. It says:

No authority or permission to export may be required under this section before 
goods or technology are exported in the case of exports, to a country which main 
tains export controls on such goods or technology cooperatively with the United 
States

That is quite a sweeping abandonment of licensing requirements, 
but I do not want to be premature in reacting to it, and I would 
welcome an opportunity to study it more closely I think in any 
case it could do with some refinements.
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INTERNATIONAL EFFORTS—COCOM

With respect to what we are attempting to do at the internation 
al level, and here I must say I am entirely sympathetic to the com 
plaint of the business community, American firms have in the past 
found themselves from time to time at a disadvantage with respect 
to overseas competition, either because our controls are tougher 
than theirs, or because compliance with controls administered in 
some other countries are lax or even nonexistent.

We have made a vigorous effort to persuade our allies, but the 
first high level Cocom meeting in 20 years—in 20 years—was called 
at the request of President Reagan. Cocom had been allowed to de 
cline, in my judgment, to an appalling degree, the level of interest 
in it, the level at which its affairs are discussed in this government 
and, I suspect, other governments.

I do not know whether you have been to Paris to see Cocom, Mr. 
Chairman, or whether members of the subcommittee have. Cocom 
occupies a couple of borrowed offices in annex D of the American 
Embassy in Paris. It has a budget that I would guess is smaller 
than the budget certainly of the full Foreign Affairs Committee, 
and maybe even the subcommittee.

It has a very dedicated, but very small professional staff. Even 
though two languages are the official Cocom languages—French 
and English—there is no simultaneous translation at Cocom meet 
ings, because they cannot afford it. It is an organization that exists 
largely on paper, and yet it is the principal organization charged 
with the responsibility of assuring that vital military technology 
does not fall into the hands of the Soviet Union.

Frankly, Mr. Chairman, I believe it is a disgrace that we have 
allowed this important institution to function without resources, 
without staff, and without the level of attention that it deserves, 
and it is a disservice to American industry to have the principal 
international organization that seeks to harmonize our controls 
with the controls of other countries so weak and ineffective.

So, we would urge that Cocom be strengthened in every dimen 
sion in which it is possible to strengthen an organization.

Mr. BONKER. Mr. Perle, I think that you have touched upon a 
subject which generates a great deal of consensus. If we are going 
to strengthen the effectiveness of our export control program, then 
we must strengthen the Cocom process. Of the three agencies who 
are represented here, which department actually provides contribu 
tions to staff and maintain Cocom? Is it the State Department?

Mr. PERLE. The contribution consists, if I may say, of those rooms 
in the American Embassy in Paris. The staff is non-American. 
That is, I believe, the extent of our contribution. There is a Foreign 
Service officer attached to the OECD mission in Paris, who is pur 
man at Cocom. It has always been a relatively junior-level position.

Mr. BONKER. I believe that it would be to everyone's benefit if 
the administration set up a task force to examine ways in which 
we can strengthen, through contributions and staff support, the 
Cocom operation. Unless we accomplish this, all the other meas 
ures to lessen the burden on the business community while more 
effectively controlling the flow of high technology to adversarial 
countries, will not be realized.
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Mr. PERLE. I am glad to hear you say that. I am confident that, 
working together with the subcommittee, we can fashion some 
proposals and some instruments that would enable us to strengthen 
the organization.

One proposal we have made in particular, that is a modest step 
that we have not yet succeeded in persuading our allies, and we 
continue to try, is that there ought to be a military subcommittee 
of Cocom, since, after all, it is the job of Cocom to come to a con 
sensus as to what is militarily sensitive and what is not.

Yet virtually all of the Cocom representatives from the various 
countries are Foreign Service officers, usually, attached to the com 
mercial section of their Foreign Service, and they may or may not 
have knowledge of high technology. It is pretty much hit or miss, 
and mostly, I must say, miss. So, we would urge the establishment 
of a military subcommittee.

Mr. Chairman, I would like to stop there, if I may I realize time 
is short.

[Mr. Perle's prepared statement follows-]
PREPARED STATEMENT OF HON RICHARD N PERLE, ASSISTANT SECRETARY FOR 

INTERNATIONAL SECURITY POLICY, DEPARTMENT OF DEFENSE
Mr Chairman, members of the committee, I appreciate the opportunity to appear 

before the subcommittee today to discuss the role of the Department of Defense in 
implementing national security controls under the Export Administration Act

As the subcommittee is aware, the problem of the transfer of significant military 
technology to the Soviet Union and Warsaw Pact is serious indeed

Over the past 15 years, the Soviets have acquired from the West technology which 
has significantly contributed to their military build-up and improved the quality of 
their deployed hardware

In certain applications, the Soviet bloc has narrowed its technology gap with the 
West from 10 years to within 2 years

Western microelectronics and computer technology are two specific cases where 
the Soviets 10 years ago had no industry of their own Yet, aware that NATO forces 
depend extensively on microelectronics and computers for everything from smart 
weapons to command and control, the Soviets sought and continue to seek to import 
the key technical and industrial elements to give them a similar capability

Today, we are seeing the result of Soviet acquisition efforts Soviet strategic and 
conventional weapons are using Western microelectronics and Western computer 
designs to enhance their performance

To help counter this threat, the Department of Defense, in cooperation with other 
Federal agencies, over the past 2 years has undertaken major efforts at home and 
internationally to curb what until recently had been a virtual hemorrhage of strate 
gic technology to the Soviet bloc countries

As the subcommittee is aware, the problem of Soviet bloc use of strategic technol 
ogy is complex and difficult But, it is well within our reach to substantially limit 
Soviet penetration of our industrial system if we have the will to implement a com 
prehensive program, and we work hard to coordinate our own program with our 
allies and friends overseas

The Export Control Program of this administration, therefore, has stressed three 
main elements

First, we have sought to strengthen our domestic program by improving our effi 
ciency, building up our analytical and information skills and tightening enforce 
ment

Second, we have sought to improve the International Technology Control Program 
which is centered in the International Coordinating Committee, or Cocom, which in 
cludes the NATO nations, less Iceland and Spam but including Japan, by strength 
ening controls over key technologies and recommending institutional changes to 
promote enforcement

Third, we have acted to stem the hemorrhage of technology through conduits out 
side the Cocom system—namely through neutral and non-aligned nations, which are 
reexport points for moving western high technology equipment into the Soviet bloc
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At Cocom, we are seeking to create a new spirit and commitment from the organi 

zation's membership and provide policy direction and sensititvity to the threat
In addition, we are working to strengthen the organization itself, and to make 

available to it the professional staff and infrastructure required to function effec 
tively

In the end, I believe we will be successful in strengthening the organization Our 
partners more and more understand and share our commitment and our sentiment 
to improve Cocom overall

One of our goals is to improve the efficiency, clarity, and predictability of our own 
domestic control program

This should be particularly helful to business both here and abroad, as it will 
mean greater certainty as to what can and cannot be exported, faster turn-around 
on actual applications for export, and—most importantly of all—improved voluntary 
support for the control program because I believe a consensus will emerge on what 
is important, and why

It should be clear to all that the export control program requires voluntarism by 
business and industry if it is going to be success in the end A clear corollary is that 
government needs to streamline its activity and level with business and industry as 
much and possible Our program certainly is moving in this direction In stemming 
the hemorrhage of technology through conduits outside of the Cocom system— 
namely neutral and non-aligned nations—we are seeking the cooperation of friendly 
countries in order to prevent the compromise of U S high technology These under 
takings are proving successful.

Each of the three component parts of our program involves substantial prepara 
tion and professional staff support When we began the effort at the onset of this 
administration, the resources were insufficient given the immensity of the problem

For example, our enforcement effort was weak Few inspectors were available to 
check outbound cargo from the harbors and air-fields of the United States

Project Exodus of the U S Customs Service has begun to reverse the problem of 
outbound inspection To give exodus a headstart this year The defense department 
made available on a one-time basis $25 million This action was approved by Con 
gress In its first years of operation, exodus has interdicted 1100 shipments valued 
at more than $71 million dollars Some involve extremely sensitive equipment that 
would have gone to the Warsaw Pact

I trust this brief statement will give the subcommittee an appreciation of the 
scope of our effort Separately, I am providing replies to the specific questions you 
have asked

In summary, let me say that I believe that we are now moving in an effective 
manner to stop the loss of advanced technology to the Soviet Union and Warsaw 
Pact In the near term this will contribute to greater consistency and predictability 
in the administrative process and improvement of the underlying consensus re 
quired for the program to work well

Over time, the impact of the program will be to limit the Soviet ability to match 
and countermeasure our defense effort This will lead to the saving of billions of 
dollars in future defense costs

Question. What office in the Department of Defense receives export license appli 
cations referred from the Department of Commerce7 With which other offices is 
that office likely to consult in reaching a decision on an individual license applica 
tion' What particular expertise do each of these consultative offices provide'

Answer At present, an export license which comes from Commerce first goes to 
the office of Under Secretary of Defense for Research and Engineering and then is 
referred to the office of the Under Secretary of Defense for Policy, which provides a 
final defense reponse. In reaching a defense recommendation on an application, the 
case generally is referred to the respective services, the intelligence community and 
to DOD regional experts for evaluation

Question How many personnel positions in international security affairs and in 
policy involve full-time consideration of export license applications' How many in 
volve part-time consideration' What is the amount of money authorized for these 
positions' Are any of these positions vacant at this time'

Answer In giving the Under Secretary of Defense for policy the lead role in for 
mulating, developmg and issuing policy, DOD directive 2040 xx also gives policy the 
responsibility of handing the export license process In that context, policy receives 
technical help from the office of the Under Secretary of Defense for Research and 
Engineering, which turns to the services and the intelligence community for addi 
tional assistance The Office of the Secretary of Defense recently increased the 
number of positions in policy to handle export license applications and other respon 
sibilities in strategic trade and munitions licesmg consistent with the Export Ad-
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minstration Act and Arms Export Control Act Hiring is now underway $2 million 
was appropriated by Congress in fiscal year 1983 for research and staff We are 
planning to add thirty-four full time staff positions

Question Please explain the roles of the Deputy Under Secretaries for interna 
tional security affairs and for policy What are the implications for their responsibil 
ities under the Export Administration Act of the policy memorandum promulgated 
by former Deputy Secretary Carlucci (December 28, 1982)'

Answer The office of the Assistant Secretary of Defense for International Securi 
ty Policy makes all final defense recommendations on a particular export or policy, 
with the exception of China where the coordination of the office of the Assistant 
Secretary of Defense for International Affairs is required Under the policy memo 
randum promulgated by former Deputy Secretary Carlucci (DOD directive 2040 xx), 
the Under Secretary of Defense for Policy (USD(P)) formulates, develops and issues 
policies relating to technology transfer control In preparing policy guidance and co 
ordinating overall DOD policy in this area, the USD(P) shall

1 Represents DOD on an interagency basis
2 Serve as the DOD pomt-of-contact for foreign governments, international agen 

cies, other U S government departments, industry and other DOD components in 
policy matters

Question Please describe current activities with respect to the militarily cnticial 
technologies list (MCTL), including a description and rationale for Under Secretary 
DeLauer s proposal for modification of the commodity control list (CCL) with respect 
to semiconductor goods and technology

Answer A significant effort was completed in 1982 to incorporate the MCTL in 
the U S proposals prepared for the current Cocom list review effort The MTL pro 
gram provided over 300 technical proposals in November 1981 to the interagency 
Technical Task Groups (TTG's) of the Cocom list review to attempt to capture on 
the multilateral Cocom list that keystone equipment, keystone materials, etc on the 
MCTL that was identified in the MCTL program as not presently covered on the 
control list There is still a need to include the MCTL "arrays of know how-how" 
into the U S export control regulations DOD provided to the department of com 
merce and to industry on 10 September 1982 a first revision of the technical data 
regulation procedures (section 379 of the Export Administration regulations) We 
expect many changes before an agreed on policy is achieved

The MCTL also is currently being used as supplementary information in the DOD 
license review process OSD tasked DIA and asked the intelligence community to 
analyze and update foreign availability information for each critical technology on 
the MCTL Although classified, this data will be put into the MCTL data base to 
help support timely, consistent and predictable license reviews

Question Please outline any defense department proposals for changes in multi 
lateral controls which have been presented to Cocom Have any of these proposals 
been adopted9

Answer For the 1982 Cocom list review, the U S Government has submitted 18 
new areas of control, 88 modifications for controls on existing items and 37 liberal 
izations of controls Some of the criticial areas include robotics, printed circuit 
boards, polysihcon, ceramics, space craft technology and computers Although the 
first round of the list review ended February 23, 1983, a number of countries have 
not yet given their final position on the items Cocom discussions are confidential

I can state that our Cocom allies recognize the need to tighten controls on certain 
items, and we are working closely with them to define the controls as specificially 
as possible

Three items which were submitted prior to the list review have been adopted 
since the review began The first is the broad control on technology for all the items 
on the Cocom list The other two are the controls on superalloys and aluminum 
power used in rocket propellants

Question What progress have you made in identifying for decontrol some of the 
analytical instruments presently controlled under CCL 4529 B'

Answer Defense has identified certain analytical equipment as candidates for de 
control under CCL 4529 B These include chromatographs, spectrophotometers, ph 
meters, elemental analyzers and thermal analyzers Commerce, of course, adminis 
ters the export control program

Question How many U S export license applications were referred to Department 
of Defense in FY 82? How many Cocom applications7 On what percentage of appli 
cations in each category did you reach a decision within 30 days' How many re 
quired longer than 60 days' At this moment, how many applications have been 
pending longer than 30 days' Longer than 60 days' What additional resources 
would you require to cut those processing times in half?
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Answer During FY 82 the Department of Defense received 1923 license applica 

tions from the Department of Commerce for national security review The total 
number of Cocom applications received during this period was 1350 Cocom cases 
have different due dates depending upon the type, e g, 18 days are allowed for "de 
minimus" cases, 30 to 45 days for certain computer cases, and "exception" cases do 
not have a fixed limit such as the statutory limit of 60 days for U S cases

During the first half of FY 82, a defense decision was reached within 30 days on 
about 10 percent of the cases, during the last half of FY 82, this percentage aver 
aged 42 percent We are continuing to work to improved our responsiveness

The status of commerce applications within defense awaiting review as of 18 Feb 
ruary 1983 is as follows
Cases over 60 days none
Cases between 30 and 60 days 107
Cases less than 30 days 230

Total 337
Recent changes in policy regarding the Soviet Union and Poland are creating an 

increase in the number of license applications submitted to defense For example, 
defense received a total of 620 applications during December 1982 and January 
1983 The defense technical transfer area and policy recently received authorization 
for an increase in permanent positions for case processors for export license applica 
tions Once these personnel are on board and trained in case processing procedures, 
defense will be better prepared to reduce average case processing time, as well as 
quality of review

In my opinion, there is no indisputable fixed number of personnel which can be 
specified to cut the processing time in half This is due to a number of factors which 
affect the final decision on a given case These include, but are not limited to

(A) The completeness of the end-use statement, the technical documentation, and 
the foreign availability information

(B) The amount of information available or the end-user
(C) The availability within the proscribed destination of the technology or com 

modity, and
(D) The amount of time it takes to obtain DOD service and agency inputs, includ 

ing those required from the field
Question How many delegations of authority to commerce for approval of certain 

exports without referral to the Defense Department has been made in the last 12 
months''' How many previous delegations of authority have been retracted?

Answer During the last 12 months, defense granted the Department of Commerce 
one temporary two-month delegation of authority This delegation was restricted to 
analytic instruments controlled under export commodity control number 4529B, 
which covers electronic test equipment under unilateral U S control In 1978, there 
were 126 DOA's of which the Department of Commerce is actively implementing 13 
A majority of the outstanding DOA's are general exceptions, or have been overcome 
by advances m technology and changes in the Cocom list Defense is currently re 
viewing all the delegations of authority, many of which we feel are outdated be 
cause of change over time in export controls, technology and policy

Mr. BONKER. Thank you, Mr. Perle, for your statement, and of 
course there will be questions from the panel as soon as we hear 
from Mr. Schneider, who is here today representing the Depart 
ment of State.
STATEMENT OF HON. WILLIAM SCHNEIDER, JR., UNDER SECRE 

TARY FOR SECURITY ASSISTANCE, SCIENCE AND TECHNOLO 
GY, DEPARTMENT OF STATE
Mr. SCHNEIDER. Thank you, Mr. Chairman.
It is a privilege to appear before this subcommittee today.
I, too, have a statement of encyclopedic length. With the subcom 

mittee's permission, I would like to have it entered into the record, 
and I will provide a condensed statement for you now.

As part of your subcommittee's review of the Export Administra 
tion Act of 1979, you have asked me to outline State's responsibil 
ity under this act. I shall also describe some of our negotiations
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with our allies to strengthen the multilateral system of national se 
curity export controls, known as Cocom. I am particularly pleased 
to have this opportunity, since the administration has undertaken 
a vigorous effort in working with our allies to reduce the transfer 
of militarily significant technology and equipment to the Soviet 
•Union and the Warsaw Pact.

SOVIET TECHNOLOGY PIRACY

The U.S.S.R. has relied on Western high technology exports in 
its military buildup, and we know that Western technology has 
been a significant factor in the Soviet development of advanced 
missiles as well as the advancement of the industry that supports 
the Soviet war-making capability.

The Soviets obtain Western technology illegally through their in 
telligence services, using classical espionage, as illustrated by the 
recent spy cases in Germany and Italy. They also evade export con 
trols through diversion retransfer, and dummy companies. One 
legal way technology is passed to the East is through a kind of buy- 
back project in which Western companies contract with Eastern 
States to export factory equipment and the plans for building that 
plant on credit. It is estimated that these projects involved the ex 
change of some $10 billion between the East and the West in 1980. 
The West, in return for its exports, receives a substantial share of 
the products as part payment. An example of this is the Siberian 
gas pipeline in which pipeline equipment is being bought from the 
West, and fuel is sold to Eastern Europe upon completion of the 
pipeline. The Kama River Truck Plant was built with the help of 
U.S. companies using Western technology and U.S. export licenses. 
The plant has been used to supply trucks for the transport of 
Soviet troops and material in support of Soviet conventional mili 
tary needs in Afghanistan.

Today, there continues to be a serious threat to our national se 
curity from Soviet technology piracy in which an increasing one 
way stream of United States technology is moving to the Soviet 
Union. Nearly all new technology developments have direct or in 
direct military application. The critical importance of our technolo 
gy loss may be emphasized by the example of the Soviet interconti 
nental—range missiles achieving improved accuracy through better 
gyroscope systems. The Soviet gyroscopes were developed using pre 
cision bearings produced with advanced grinding machines ob 
tained from the West in the early 1970's Other examples include: 
U.S.-developed laser optical mirrors with direct military applica 
tion, which have been smuggled to the U S.S.R. Advanced Ameri 
can computerized drafting equipment was diverted to the Soviets 
through a foreign corporation. The Soviets illegally acquired IBM 
360 and 370 mainframe computers from the West in 1972. And we 
have noted, to our despair, that the Soviet RYAD computer series 
uses the same repair manuals as the IBM computers.

Soviet technological gains obtained through carefully crafted ac 
quisition programs are providing them with: significant savings in 
time and money in their military research and development pro 
grams; rapid modernization of their defense industrial infrastruc 
ture; a closing of gaps between our weapons systems and theirs; the



202

rapid development of neutralizing countermeasures to our own 
technological innovations; and a freeing of capital to be used in 
more direct military application.

EFFECTIVENESS OF COCOM

As part of the administration's review of the transfer of sensitive 
technologies to the Soviet Union and other Warsaw Pact countries, 
we have carefully examined the effectiveness of Cocom. We are 
confident that national security controls coordinated through this 
organization have been useful in restricting exports of items for 
which license applications have been reviewed by Cocom govern 
ments. Without Cocom, competition among Western exporters 
could have escalated the quality and quantity of technology sales to 
the Soviet Union and other Communist countries. On the other 
hand, it became evident during our review that over the years, the 
Soviet Union and the Warsaw Pact have obtained some equipment 
and technology of strategic and military importance from the West. 
This has occurred either through violations of Cocom controls, such 
as illegal shipments of controlled items, or because such items have 
not been multilaterally controlled by Cocom at the time of their ac 
quisition. Through a diversion or time lag, the multilateral system 
of export controls coordinated through Cocom, therefore, has not 
always met the challenge posed by the extensive efforts of the 
Soviet Union and the Warsaw Pact to obtain militarily sensitive 
equipment and technologies.

ADMINISTRATION EFFORTS

The administration has undertaken extensive efforts to deal with 
this serious problem. President Reagan raised the problem of West 
ern technology transfer to the Soviet Union at the Ottowa Summit 
in July of 1981. These discussions culminated in a high-level meet 
ing in Paris in January of last year, the first multiministerial level 
meeting of that organization since the late 1950's. We were greatly 
encouraged by the results of that meeting. The member govern 
ments confirmed the importance of the organization for their 
common security interests, and agreed on a number of measures 
for improving its effectiveness. They agreed to strengthen and 
update the existing embargo lists, and to explore harmonizing the 
licensing practices of the national governments and to strengthen 
their enforcement operations.

During the past year, we have been working with our Cocom 
allies to follow up on these important agreements. I have already 
mentioned the current state of our Cocom list review. For this ex 
ercise, the United States has submitted over 100 proposals, most of 
which contain elements for strengthening the embargo. However, 
we are also proposing the deletion of noncritical equipment and 
technologies from the list. This is in line with another recommen 
dation of the high-level meeting Since early October, the national 
delegations have been negotiating on a nearly daily basis on the 
technical details of these proposals. Although the confidentiality of 
the proceedings will not permit me to go into details in open ses 
sion, I can indicate that we have already obtained committee agree 
ment to a number of key U.S. proposals, and are very close to a full
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accord on a number of others. However, many months of technical 
negotiations lie ahead, and it is likely that the list review will not 
be fully completed until the end of this year.

At the U S. initiative, last May a meeting of the Cocom Subcom 
mittee on Export Controls was held to review a number of U.S. pro 
posals for strengthening national enforcement activities and har 
monizing licensing procedures. This advisory body, composed of na 
tional licensing and enforcement officials, agreed to a large number 
of recommendations which, if implemented by the national authori 
ties, could result in significant improvements in enforcement ac 
tivities and a narrowing of the licensing differences of the individ 
ual governments. In the full Cocom committee, the United States is 
urging that the other governments follow up on a number of these 
recommendations concerning harmonization of licensing documen 
tation. Furthermore, this week, we have two interagency teams in 
Europe holding bilateral discussions with our European allies on 
enforcement and harmonization issues.

One of the more serious problems Cocom faces in improving its 
effectiveness is the difficulty of controlling the export or reexport 
of commodities from non-Cocom countries to the Communist states. 
Cocom countries, unfortunately, do not constitute a monopoly in 
the market for all high technology items. The Soviet Union and 
other Warsaw Pact countries are aware of this, and occasionally 
are able to obtain some equivalent high technology products from 
non-Cocom sources. There is also a risk of the diversion of Cocom- 
controlled and Cocom-origin equipment and technologies through 
such third countries. The United States attempts to deal with this 
diversion problem in part by requiring licenses for reexports of the 
U.S.-origin embargoed products from third countries—a so-called 
extraterritorial action that has been the subject of some criticism. 
Our Cocom allies cite legal and administrative reasons for not 
having similar reexport licensing requirements. Nevertheless, we 
have been urging them to institute other effective measures to deal 
with the problem of diversions from third countries. Furthermore, 
the United States maintains a dialog with certain non-Cocom in 
dustrialized countries on the export control and diversion prob 
lems.

Before leaving the subject of Cocom, I would like to call your at 
tention to the consensus we have reached with our major allies on 
the need to review together the security implications of various as 
pects of East-West economic relations. Two important elements of 
this review are to be carried out in Cocom The first is the 
strengthening of Cocom itself. Second, a review of other high tech 
nologies, including those with oil and gas applications, which may 
have security implications for the West, is being initiated We have 
also proposed the scheduling of a second high-level Cocom meeting 
this spring.

STATE DEPARTMENT HOLE IN EXPORT CONTROL

The State Department's role and responsibilities in the export 
control area are based in part on the general responsibilities of the 
Department for advising the President on the conduct of foreign 
policy and in part on specific legislative and executive directives,
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including the Export Administration Act of 1979, the Arms Export 
Control Act of 1976, and Executive Order 11958. These are also 
based on the fundamental relationship between export controls and 
our overall policy toward other nations.

The State Department plays a major role in the administration 
of three distinct types of export controls. The first is munitions, ad 
ministered directly by the Department of State. The second is nu 
clear materials, administered by the Nuclear Regulatory Commis 
sion and the Department of Energy. And third, other items, admin 
istered by the Department of Commerce under the provisions of 
the Export Administration Act of 1979. I will limit my remarks to 
the third category, since this is the subject of your hearing today.

INTERAGENCY EXPORT CONTROL STRUCTURE

The Department of State participates actively in the formulation 
of U.S. national security export control policy and decisionmaking 
in the various interagency committees set up for this purpose. 
These include the Advisory Committee on Export Policy [ACEP] 
chaired by the Department of Commerce, and its Cabinet-level 
body, the Export Administration Review Board. When policy issues 
go beyond the Cabinet-level review board, the Department of State 
participates in the National Security Council or whatever other 
White House procedures may be involved.

Section 5(k) of the Export Administration Act of 1979 places the 
responsibility for conducting negotiations with other governments 
regarding security export control matters in the Department of 
State, and specifically the Secretary of State, who acts in consulta 
tion with the Secretary of Defense, the Secretary of Commerce, and 
the heads of other agencies. The conduct of our activities on Cocom 
and other multilateral export control matters is coordinated pri 
marily with the Economic Defense Advisory Committee structure, 
or EDAC, as it is known in the bureaucracy.

EDAC is chaired by the Assistant Secretary of State for Econom 
ic and Business Affairs under the authority delegated to him by 
the Secretary of State. Its membership includes all agencies con 
cerned with the administration of our export control program. Var 
ious interagency working groups within the EDAC structure are re 
sponsible for preparing U.S. positions for negotiating in Cocom and 
for reviewing the export cases submitted to that organization by 
other Cocom member governments.

Under EDAC's general guidance, 11 technical task groups devel 
oped the U.S. list review proposals. Interagency teams are now in 
Paris working for the committee approval of these proposals. An 
other EDAC working group also coordinates the interagency review 
of information on alleged diversions of Cocom-controlled items.

During the past year, we have established a senior interagency 
group on the transfer of strategic technology, which I had the 
pleasure of chairing. In this group, we attempt to provide a forum 
for policy determination to coordinate the ongoing work of the 
agencies and interagency organizations. One of the important func 
tions of this group is the identification of problems and the tasking 
of activities to deal with them. For example, the senior group has 
commissioned a public awareness program and a number of intelli-
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gence assessments of technology diversion problems in specific 
areas, and has encouraged increased attention to the improvement 
of U.S. extradition and legal assistance treaties with other coun 
tries to strengthen export control enforcement. It has also initiated 
bilateral discussion with specific non-Cocom governments and a 
review of the training of U.S officials involved in export control 
matters.

Let me touch briefly on some other State Department export con 
trol matters.

First is short supply. Under the provisions of the Export Admin 
istration Act, the State Department also participates in a consulta 
tive capacity with regard to the short supply export controls to 
ensure that adequate consideration is given to foreign policy fac 
tors as well as bilateral relations with other States.

Section 6 of the Export Administration Act of 1979 also gives the 
State Department a major consultative role with regard to foreign 
policy export controls While export licensing issuance authority is 
vested in the Department of Commerce, the Secretary of State is 
provided the right to review any relevant export license applica 
tion.

In closing, I would like to add that Department of State person 
nel abroad also provide operational assistance to other elements of 
the export control community in carrying out the purposes of the 
Export Administration Act, by providing information on overseas 
consignees and checking out the use made of exports from the 
United States.

I hope that my remarks have given some insight into the many 
aspects of the Department's involvement in this complex area of 
export control.

Thank you, Mr. Chairman.
[Mr. Schneider's prepared statement follows:]
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PREPARED STATEMENT OF HON WILLIAM SCHNEIDER, JR , UNDER SECRETARY FOR 

SECURITY ASSISTANCE, SCIENCE AND TECHNOLOGY, DEPARTMENT OF STATE

I*R. CHAIRMAN:

AS PART OF YOUR SUBCOMMITTEE'S REVIEW OF TMP EXPORT

ADMINISTRATION ACT OF 197^, YOU HAVE ASKED ME TO nun INF 

STATE'S RESPONSIBILITIES UNDER THIS ACT, I SHALL ALSO

DESCRIBE SOME OF OUR NEGOTIATIONS WITH OUR ALLIES TO

STRENGTHEN THE MULTILATERAL SYSTEM OF NATIONAL SECURITY 

EXPORT CONTROLS-KNOWN AS COCOM. I AM PARTICULARLY PLEASED 

TO HAVE THIS OPPORTUNITY SINCE THE ADMINISTRATION HAS 

UNDERTAKEN VIGOROUS EFFORTS IN WORKING WITH OUR ALLIF? TO 

REDUCE THE TRANSFER OF MILITARILY SIGNIFICANT TECHNOLOGY AND 

EQUIPMENT TO THE SOVIET UNION AND THE WARSAW PACT.

WE KNOW THAT THE DEVELOPMENT OF SOPHISTICATED WEAPONS 

IS BASED ON A MYRIAD OF ADVANCED SUPPORTING TECHNOLOGIES 

THAT APE NOT INNATELY RESTRICTED TO MILITARY VERSUS CIVILIAN 

APPLICATIONS. CONSEQUENTLY, IT PECOMES INCREASINGLY MOPE 

DIFFICULT TO IDENTIFY AND CONTROL COMMERCIAL TRANSACTIONS 

THAT CAN SUPPORT MILITARY PRODUCTION, AND THAT COULD CONSTI 

TUTE A THREAT TO OUR NATIONAL SECURITY, THIS UNDERSCORES 
THE NEED FOP INCREASING WESTERN EFFORTS TO DEVELOP STRONGER
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AND MORE EFFFCTIVE CONTROLS ON THE TRANSFER OF TECHNOLOGY 

PROP THE WEST TO THE EAST. THF USSR/ FOP EXAMPLE/ HAS 
RELIED ON WESTERN HIGH TECHNOLOGY FXPORTS IN ITS MILITARY 
BUILD-UP/ AND WE KNOW THAT WpSTERN TECHNOLOGY HAS PFFN A 
SIGNIFICANT FACTOR IN THF SOVIET DEVELOPMENT OF ADVANCED 
MISSILES AS WELL AS IN THE ADVANCEMENT OF INDUSTRY THAT 
SUPPORTS THF SOVIET WAR-MAKING CAPABILITY.

CURRENT CONTROLS APF PASED ON THE IMPORTANCE OF ADVANCED 
TECHNOLOGY IN MILITARY FORCES AND ITS SUPPORTING INDUSTRIAL 
SECTORS AND THE EXISTENCE/ PARTLY DUE TO GOVERNMENT SPONSORED 
RESEARCH AND DEVELOPMENT AND PARTLY DUE TO DIFFERENCES TN 
INDUSTRIAL CAPAPILITIFS, OF A TECHNOLOGY GAP PFTWEEN THE 
U.S. AND THF SOVIET UNION. A TECHNOLOGICAL GAP IN OUR FAVOR 
IS ALSO A MEANS OF REDUCING THF RISK OF TECHNOLOGICAL 
SURPRISE. TECHNOLOGICAL PPEAKTHRHLIGHS GIVEN THE CURRENT 
RATE OF TECHNOLOGICAL CHANGE IS A REAL POSSIBILITY AND A PEAL 
DANGER TO OUP SECURITY IN THAT A PARTICULAR TECHNOLOGICAL 

DEVELOPMENT COULD GIVE THE DISCOVERER A DECISIVE ADVANTAGE. 
CONSEQUENTLY, ONE OF THE MAJOR MEANS OF PREVENTING WAR is TO 
AVOID TECHNOLOGICAL SURPRISE.

THE SOVIETS OPTAIN WESTERN TECHNOLOGY ILLEGALLY THROUGH 
THEIR INTELLIGENCE SERVICES USING CLASSICAL ESPIONAGE AS 
ILLUSTRATED PY THF RECENT SPY CASES IN GERMANY AN" ITALY. 
THEY ALSO EVADF EXPORT CONTROLS THROUGH DIVERSION/ RETPAN^FFP, 
AND DUMMY COMPANIES, UNE LEGAL WAY TECHNOLOGY 

IS PASSED TO THE EAST IS THROUGH A KIND OF PIIY-pACK PROJECT 
IN VHICH WESTERN COMPANIES CONTRACT WITH EASTERN STATE? TO
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EXPORT FACTORY EQUIPMENT AND THE PLANS FOR BUILDING THE PLANT 
ON CREDIT. IT IS ESTIMATED THAT THESE PROJECTS INVOLVED AN 
EXCHANGE OF SOME TFM BILLION DOLLARS PFTWEEN THF FAST AND 
THF WEST IN 1980. THE WEST IN RETURN FOR ITS EXPORTS 
RECEIVES A SHARP OF THE PRODUCTS AS PART PAYMENT. AN 
EXAMPLE OF THIS IS THE SIBERIAN GAS PIPFLINF IN WHICH 

PIPELINE EQUIPMENT IS BEING FOUGHT FROM THE WFST AMD THE 
FUEL IS SOLD TO WESTERN EUROPEAN UPON COMPLETION OF THF 
PIPELINE. THE KAMA RIVER TRUCK PLANT WAS BUILT WITH THE 
HELP OF U.S. COMPANIES USING V'ESTERN TECHNOLOGY AND U.S. 
EXPORT LICENSES. THE PLANT HAS PEEN USED TO SUPPLY TRUCKS 
FOP THE TRANSPORT DF TROOPS TO AFGHANISTAN AND THF SUPPORT 
OF SOVIFT CONVENTIONAL MILITARY NEEDS.

TODAY, THERE CONTINUES TO BE A SERIOUS THPFAT TO OUR 
NATIONAL SECURITY FROM SOVIFT TECHNOLOGY PIRACY, IN WHICH AN 
INCREASING ONE-WAY STREAM OF U.S. TECHNOLOGY IS MOVING TO THF 
SOVIET UNION. NEARLY ALL NEW TECHNOLOGICAL DEVELOPMENTS 
HAVE DIRECT OP INDIRECT MILITARY APPLICATION. THF CRITICAL
IMPORTANCE OF OUR TECHNOLOGY LOSS MAY PF EMPHASIZED RY THE

EXAMPLE OF THF SOVIET INTERCONTINENTAL-RANGE MISSILES 
ACHIEVING IMPROVED ACCURACY THROUGH BETTER GYROSCOPE SVSTFMS. 
THE SOVIET GYROSCOPES WFPE DEVELOPED USING PRECISION BEARINGS 
PRODUCED WITH ADVANCED GRINDING MACHINES OBTAINED FROM THE 
WEST IN THE 1970's. OTHER EXAMPLES INCLUDE: U.S. DEVELOPED
LASER OPTICAL MIRRORS WITH DIRECT MILITARY APPLICATION HAVE 

BEEN SMUGGLED TO THE USSR. ADVANCE AMERICAN COMPUTERIZED 

DRAFTING EQUIPMENT WAS DIVERTED TO THE SOVIETS THROUGH A 

FOREIGN CORPORATION. THE SOVIETS ILLEGALLY ACQUIRED IP^ 360



209

ANP 370 MAINFRAME COMPUTERS FROM THE H'FST IN 1972. HE HAVE 

NOTED TO OUR PESPAIR THAT THE SOVIET RYAD COMPUTER SERIES 

USES THF SAME REPAIR MANUALS A? THE IPM COMPUTERS.

THE SOVIET TECHNOLOGICAL PAINS OPTAINEP THROUGH A CARE 

FULLY GRAFTED ACQUISITION PROGRAM APE PROVIDING THEM WITH:

- SIGNIFICANT SAVINGS IN TIME AND MONEV IN THEIR

MILITARY RESEARCH AND DEVELOPMENT PROGRAMS;

- RAPID MODERNIZATION OF THEIR DEFENSE INDUSTRIAL 

INFRASTRUCTURE;

- A CLOSING OF GAPS BETWEEN OUR WEAPONS SYSTEMS 

AND THEIRS;

- THE RAPID DEVELOPMENT OF NEUTRALIZING COUNTER 

MEASURES TO OUR OWN TECHNOLOGICAL INNOVATIONS; AND

- A FREEING OF CAPITAL TO PE USED IN MORE DIRECT 

MILITARY APPLICATION.

BEFORE MOVING TO OUR CURRENT NEGOTIATIONS WITH OUR 

ALLIES, I WOULD LIKE TO REVIEW A FEW FACTS APOUT COCPM . 

THE COORDINATING COMMITTEE WAS ESTABLISHED AS A VOLUNTARY 

ORGANIZATION IN 1950. ITS PRESENT MEMBERSHIP INCLUDES 

JAPAN AND ALL THE NATO COUNTRIES, EXCEPT ICELAND AND 

SPAIN. PUT IT HAS NO FORMAL RELATIONSHIP TO NATO OR

TO ANY OTHER ORGANIZATION. IT IS NOT PASED ON ANY TREATY OP 

EXECUTIVE AGREEMENT. THE MEMBERS THFPEFORE HAVE NO LEGAL 

OBLIGATION AS SUCH TO PARTICIPATE IN COCOM OR TO APIPE PY 

COMMITMENTS MADE THERE. ON THE OTHER HAND, OVER ITS MORE
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THAN THREE DECADES OF EXISTENCE THERE HAVE RFFM ONLY ft FEW 

INSTANCES WHEN A MEMBER NATION HAS EXERCISED ITS SOVEREIGN 

RIGHT TO DEVIATE FROM fOCOM DECISIONS. MANY OF THF OTHFP 

MEMBER GOVERNMENTS CONTINUE TO MAKE IT CLEAR TO US THAT THEY 

ATTACH CONSIDEPAPLE IMPORTANCE TO MAINTAINING COCOA'S 

INFORMAL NATURE AND THF CONFIDENTIALITY OF ITS PROCEEDINGS.

ALL IMPORTANT COCO 1"! DECISIONS ARE MADF ON THE BASIS 

OF UNANIMITY, WHICH IS PERHAPS THF PASIC REASON FOR ITS 

DURABILITY. FOP EXAMPLE, NO CHANGE IN THE COCOM LIST CAN PE 

MADE, AND NO SPECIFIC EXPORT OF CONTROLLFP ITEMS CAN BE 

APPROVED, IF ANY MEMBER OBJECTS.

TRADITIONALLY, COCOM HAS HAD THREE MAJOR FUNCTIONS:

THE FIRST IS THE ESTABLISHMENT AND UPDATING OF THF 

LISTS OF FMEAPGOED PRODUCTS AND TECHNOLOGIES. ALTHOUGH 

THE COfOM LISTS ARE NOT PUBLISHED, THFY PROVIDE THE PASIS 

FOR THE NATIONAL CONTROL LISTS ADMINISTERED PV EACH OF 

THE MEMBER GOVERNMENTS. THFRF ARE THREE COCOM LISTS: A LIST 

OF MILITARY ITEMS AND TECHNOLOGIES; AN ATOMIC ENERGY LISTi 

AND A THIRD LIST COVERING COMMODITIES AND TECHNOLOGIES WHICH 

CAN HAVF BOTH MILITARY AND CIVIL APPLICATIONS. COCOM IS NOW 

CONDUCTING A MAJOR REVIEW OF THFSE LISTS TO ENSURE THAT THFY 

REFLECT CURRENT STRATEGIC CONCERNS. SUCH REVIEWS APE 

CONDUCTED ABOUT EVERY THREE YEARS.

SECONDLY, COCOM ACTS AS THE CLEARINGHOUSE FOR INDI 

VIDUAL REQUESTS SUBMITTED BY THF MEMBER GOVERNMENTS TO 

PERMIT THE SHIPMENT OF SPECIFIC EMPARGOFD ITEMS TO THE 

PROSCRIBED COUNTRIES WHEN THF RISK OF DIVERSION TO MILITARY
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USE IS SUFFICIENTLY SMALL. THF PROSCRIBED COUNTRIES FOP 

COCOM PURPOSES ARE THE SOVIET UNION, THE OTHER WARSAW PACT

COUNTRIES, ALBANIA, THE PPf, AND THF OTHFP COMMUNIST COUNTRIES 
IN ASIA. COCOM REVIEWS ON AN ANNUAL BASIS BETWEEN 1200 AND 
1500 OF THESE POSSIBLE EXPORT TRANSACTIONS, PEJFCTIN'1 THOSE 

EXPORTS WHICH ARE TOO RISKY.

THIRDLY, THF COMMITTEE SERVES AS A MEANS OF COORDINATING 
THE ADMINISTRATION AND ENFORCEMENT ACTIVITIES OF THE MEMBER 

GOVERNMENTS.

COCOF HAS A PERMANENT SECRETARIAT WHICH IS LOCATED IN 

PARIS. ITS STAFF is SMALL, BETWEEN TWELVE TO FIFTFEN 
MEMBERS, AND ITS ACTIVITIES ARE FENERALLY CONFINED TO 

TRANSLATION, TRANSCRIPTION, INTFRPPFTATION, ANC THE PUBLICA 

TION AND DISTRIBUTION OF DOCUMENTS.

THE PERMANENT U.S. DELEGATES TO THE OPPANI7ATION ARE 

STATE DEPARTMENT OFFICERS WHO, FOP ADMINISTRATIVE PURPOSES, 
ARE ATTACHED TO OUR DELEGATION TO THE OFCD. THIS DELEGATION 

IS AUGMENTED BY SCORES OF TECHNICAL EXPERTS AND OTHER 

US-BASED OFFICIALS AS NEEDED FOP THF NEGOTIATION? IN fOCOM,

AS PART OF THIS ADMINISTRATION'S REVIEW OF THE TRANSFER 
OF SENSITIVE TECHNOLOGIES TO THF SOVIET UNION AND THE OTHER 
WARSAW PACT COUNTRIES, WE HAVE CAREFULLY EXAMINED THE 
EFFECTIVENESS OF COCOM. WE ARE CONFIDENT THAT THF NATIONAL 
SECURITY CONTROLS COORDINATED THROUGH THIS ORGANIZATION HAVE 
BEEN USEFUL IN RESTRICTING EXPORTS OF ITEMS FOP WHICH 
LICENSE APPLICATIONS HAVE BEEN REVIEWED BY COCO!" GOVERNMENTS.
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WITHOUT COCOM, COMPETITION AMONG WESTERN EXPORTERS WOULD 
HAVF ESCALATED THE DUALITY AND PUANTITY OF TECHNOLOGY SALES 
TO THF SOVIET UNION AND OTHFP COMMUNIST COUNTRIES. ON THE
OTHER HAND, IT PECAPE EVIDENT DURING OUR REVIEW THAT OVFP 

THE YEARS THE SOVIET UNION AND THE WARSAW PACT HAVE OBTAINED 

SOME EQUIPMENT AND TECHNOLOGY OF STRATEGIC AND MILITARY 

IMPORTANCE FROM THE WEST. THIS HAS OCCURRED EITHER THROUGH 

VIOLATIONS OF THE COCOM CONTROLS (l.F. ILLEGAL SHIPMENTS OF 

CONTROLLED ITEMS) OR BECAUSE SUCH ITEMS HAVF NOT BEEN 

MULTILATFPALLY CONTROLLED BY COCOM AT THE TIME OF ACOUISITION.

THROUGH DIVERIONS OR TIME LAGS, THE MULTILATERAL SYSTEM OF 
EXPORT CONTROLS COORDINATED THROUGH COCOM THFPFFORE HAS NOT 
ALWAYS MET THE CHALLENGE POSED PY THE EXTENSIVE EFFORTS OF 
THF SOVIET UNION AND THE WARSAW PACT TO OBTAIN MII ITAPILY 
SENSITIVE EQUIPMENT AND TECHNOLOGIFS. THF SOVIET EFFORTS TO 
OBTAIN WESTERN TECHNOLOGY CONTINUE UNAEATED AS EVIDENCED BY 
THE RECENT ARREST IN GERMANY OF A SOVIET TRADE OFFICIAL WHO 
IS CHARGED WITH TRYING TO ILLEGALLY GAIN WESTERN CONTROLLED 
ELECTRONIC INFORMATION.

THE ADMINISTRATION HAS UNDERTAKEN EXTENSIVE EFFORTS TO 
DEAL WITH THIS SERIOUS PROBLEM. PRESIDENT REAGAN RAISED THF 
PROBLEM. OF WESTERN TECHNOLOGY TRANSFER TO THE SOVIET UNION 
AT THE OTTAWA SUMMIT IN JULY 1981. THESE DISCUSSIONS 
CULMINATED IN A HIGH LEVEL MEETING IN PARIS IN JANUARY OF 
LAST YEAR, THE FIRST MINISTERIAL-LEVEL "FETING IN THAT 
ORGANIZATION SINCE THE LATE 19?0'S. WE WERE GREATLY ENCOURAGED 
PY THE RESULTS OF THAT MEETING. THE MEMBER GOVERNMENTS 
CONFIRMED THE IMPORTANCE OF THE ORGANIZATION FOR THEIR
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COMMON SECURITY INTFRESTS AND AGREED ON A NUMBER OF MEASURES 
FOP IMPROVING ITS EFFECTIVENESS. THFY AGREED TO STPENPTHEN 
AND UPDATE THE EXISTING EMBARGO LISTS, TO EXPLORE HARMONIZING 
THE LICENSING PPACTITES OF THE NATIONAL GOVERNMENTS AND TO 
STRENGTHEN THEIR ENFORCEMENT OPERATIONS.

DURING THE PAST YEAR VE HAVE BEFN WORKING WITH OUR 
CCCOM ALLIES TO FOLLOW UP ON THFSF IMPORTANT AGREEMENTS. 
I HAVE ALREADY MENTIONED THE CURRENT COCOP LIST REVIEW. 
FOR THIS EXERCISE THE UNITE? STATES HAS SUBMITTED OVEP 
100 PROPOSALS, MOST OF WHICH CONTAIN ELEMENTS FOR STRENGTHEN 
ING THE EMBARGO. HOWFVER, WE ARE ALSO PROPOSING THE DELETION 
OF NONCRITICAL EOUIPMENT AND TECHNOLOGIES FROM THE LISTS. 
THIS IS IN LINE WITH ANOTHER RECOMMENDATION OF THE HIGH 
LEVEL MEETING. SINCE EARLY OCTOBER THE NATIONAL DELEGATIONS 
HAVE BEEN NEGOTIATING ON A NEAR DAILY BASIS, ON THE TECHNICAL 
DETAILS OF THESE PROPOSALS. ALTHOUGH THE CONFIDENTIALITY OF 
THE PROCEEDINGS WILL NOT PERMIT ME TO GO INTO DETAILS IN 
THIS OPEN SESSION, I CAN INDICATE THAT WF HAVE ALREADY 
OBTAINED COMMITTEE AGREEMENT TO A NUMBER OF KEY us PROPOSALS 
AND ARE VERY CLOSE TO FULL ACCORD ON A NUMBER OF OTHERS. 
HOWEVER, MANY MONTHS OF TECHNICAL NEGOTIATIONS LIE AHEAD, 
AND IT IS LIKELV THAT THE LIST PFVIEW WILL NOT BF FULLY- 
COMPLETED UNTIL THE END OF THIS YEAR.

PERFECTING AN EXPORT CONTROL SYSTEM is A LONG AND
DIFFICULT TASK. THIS IS ALSO EVIDENT FROM OUR CONTINUING 

EFFORTS TO FOLLOW UP ON THE HARMONIZATION OF NATIONAL
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LICENSING PRACTICES AND ENFORCEMENT ACTIVITIES. WE APE 
DEALING WITH THE NATIONAL ADMINISTRATION OF CONTROLS BY 
FIFTFFN INDIVIDUAL AND SOVEREIGN NATIONS, EACH WITH ITS OWN 
LAWS, REGULATIONS, AND PROCEDURES. OlIP INITIATIVES ON 
HARMONIZATION RFFLECT OUR CONCERN THAT THE DIFFERENCES IN 
NATIONAL LICENSING PRACTICES AT TIMES PENALIZE US FIRMS 
COMPETITIVELY AND CAN CAUSE LOOPHOlES IN THE COMMON EMBARGO.

AT U.S. INITIATIVE, LAST MAY A MEETING OF THE COCOM 
SUBCOMMITTEE ON EXPORT CONTROLS WAS HELD TO REVIEW A 
NUMBER OF US PROPOSALS FOR STRENGTHENING NATIONAL ENFORCEMENT 
ACTIVITIES AND HARMONIZING LICENSING PROCEDURES. THIS ADVISORY 
BODY, COMPOSED OF NATIONAL LICENSING AND ENFORCEMENT OFFICIALS, 
AGREED TO A LARGE NUMBER OF RECOMMENDATIONS WHICH, IF 
IMPLEMENTED BY THE NATIONAL AUTHORITIES, COULD RESULT IN 
SIGNIFICANT IMPROVEMENTS IN THE ENFORCEMENT ACTIVITIES AND A 
NARROWING OF THE LICENSING DIFFERENCES OF THE INDIVIDUAL 
GOVERNMENTS. IN THE FULL fOCOM COMMITTEE, THE UNITED STATES 
IS URGING THE OTHER GOVERNMENTS TO FOLLOW UP ON A NUMBER OF 
THESE RECOMMENDATIONS CONCERNING HARMONIZATION OF LICENSING 
DOCUMENTATION. FURTHERMORE, DUPING THIS WEEK WE HAVE TWO 
INTEPAGENCY TFAMS IN FUPOPE HOLDING BILATERAL DISCUSSIONS 
WITH OUR FUROPFAN ALLIES, ON ENFORCEMENT AND HARMONIZATION
ISSUES.

ONE OF THE MORE SERIOUS PPOPLEMS COCOP PACES IN IMPROVING 

ITS EFFECTIVENESS IS THE DIFFICULTY OF CONTROLLING THE 

EXPORT OP REEXPORT OF COMMODITIES FRO*1 NON-COCOM COUNTRIES
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TO THE COMMUNIST STATFS. COf.OI"1 COUNTRIES UNFORTUNATELY CO 
NOT CONSTITUTE A MONOPOLY IN THE MARKET FOR ALL HIGH TECHNOLOGY 
ITEMS, THE SOVIET UNION AND THF OTHER WARSAW PACT COUNTRIES 
ARE AWARE OF THIS AND ARE OCCASIONALLY ABLF TO OBTAIN SOME 
EQUIVALENT HIGH-TECHNOLOGY PRODUCTS FROM NON-COCOf SOURCES. 
THERE i? ALSO A RISK OF THE DIVERSION OF COCOM-CONTROLLE^ 
COCOM-ORIGIN FOUIPMENT AMP TECHNOLOGIES THROUGH SUCH THIRP 
COUNTRIES. THE UNITED STATES ATTEMPTS TO DEAL WITH THIS 
DIVERSION PROBLEM IN PART BY REQUIRING LICENSES FOR REFXPOPTS 
OF THE US-ORIGIN EMBARGOED PRODUCTS FROM THIRD COUNTRIES ~ 
A SO-CALLED "EXTRATERRITORIAL" ACTION THAT HAS PEEN THE 
SUBJECT OF SOME CRITICISM. OUR COCOf1 ALLIES CITF LEGAL ANP 
ADMINISTRATIVE REASONS FOP NOT HAVING SIMILAR REEXPORT 
LICENSING REQUIREMENTS. NEVERTHELESS/ WE HAVE PFEN URGING 
THEM TO INSTITUTE OTHER EFFECTIVE MEASURES TO DEAL WITH THE 
PROBLEM OF DIVERSIONS FROM THIRD COUNTRIES. FURTHERMORE, 
THE UNITED STATES MAINTAINS A DIALOGUE WITH CERTAIN NON-COCOP
INDUSTRIALIZED COUNTRIES ON THE EXPORT CONTROL AND DIVERSIONS 

PROBLEMS. I CANNOT GO INTO DETAILS IN THIS OPFN HEAPING, 

PUT I AM HAPPY TO REPORT THAT DUPING THE PAST YEAR WE HAVE 

MADE CONSIDERABLE PROGRESS WITH SEVERAL NON-COfOM COUNTRIES 

TO DEAl WITH THE PROBLEM OF THE DIVERSION OF US-CONTROLLFD 

COMMODITIES.

BEFORE LEAVING THE SUBJECT OF CQfOM, I WOULD LIKE TO CALL
YOUR ATTENTION TO THE CONSENSUS WE HAVE REACHED WITH OUR 

MAJOR ALLIES ON THE NEED TO REVIEW TOGETHFP THE SECURITY
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IMPLICATIONS OF VARIOUS ASPFCTS OF FAST-WEST FCONOMIC 
RFLATIONS. TWO IMPORTANT ELEMENTS OF THIS REVIFW ARE TO BE 
CARRIED OUT IN COCOP. THERE IS FIRST THE STRENGTHENING OF 
COCOM ITSELF. AS I HAVE OUTLINED ABOVE, WE HAVE BEEN 
WORKING WITH OUR ALLIES ON THIS DUPING THE PAST YEAR, AND WE 
HOPE TO SEE FURTHER POSITIVE STEPS TAKFN IN THE MONTHS 
AHEAD. SECONDLY, A REVIEW OF OTHER HIGH TECHNOLOGIES, 
INCLUDING THOSE WITH OIL AND GAS APPLICATIONS WHICH MAY HAVE 
SECURITY IMPLICATIONS FOR THE WEST,IS BEING INITIATED. IN 
ORDER FOR COCOM MEMBER NATIONS TO GIVE TIMELY POLICV-LFVEL 
GUIDANCE TO THEIR COCOM DELEGATIONS IN BOTH OF THFSE BROAP 
AREAS OF ACTIVITY, WE HAVE PROPOSE? THE SCHEDULING OF A 
SECOND HIGH LFVFL COCCM MEETING THIS SPRING.

LET ME MOVE ON TO STATE'S RESPONSIBILITIES UNDER THE 
EXPORT ADMINISTRATION ACT AND OTHER RELATED LAWS AND REGULA 
TIONS. THE STATE DEPARTMENT'S ROLE AND RESPONSIBILITIES IN 
THE EXPORT CONTROL AREA ARP BASED IN PART ON THE GENERAL 
RESPONSIBILITY OF THE DEPARTMENT FOP ADVISING THE PRESIDENT 
ON THE CONDUCT OF FOREIGN POLICY AND IN PART ON SPECIFIC 
LEGISLATIVE AND EXECUTIVE DIRECTIVES, INCLUDING THE EXPORT 
ADMINISTRATION ACT OF 1979, THE ARMS EXPORT CONTPOL ACT OF 
1976, AND EXECUTIVE ORDER 119S8. THEY APE ALSO EASED ON THE
FUNDAMENTAL RELATIONSHIP-BETWEEN EXPORT CONTROLS AND OUR 

OVERALL POLICY TOWARDS OTHER NATIONS.
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THE STATE DEPARTMENT PLAYS A MAJOR POLE IN THE 
ADMINISTRATION OF THREE DISTINCT TYPES OF EXPORT CONTROLS! 
(1) MUNITIONS, ADMINISTERED BY STATF; (?) NUCLEAP MATERIALS, 
ADMINISTERED PY THE NRC AND THE DEPAPTMFNT OF ENERGY; (3) 
OTHER ITEMS ADMINISTERED PY COMMERCE UNDER THE PROVISIONS OF 
THE FXPOPT ADMINISTRATION ACT OF 1979. I WILL LIMIT MY 
REMARKS TO THF THIRD CATEGORY SINCE THIS IS THE SUBJECT OF 
YOUR HEARING TODAY.

NATIONAL SECURITY CONTROLS

THE DEPARTMENT OF STATE PARTICIPATES ACTIVELY IN THF 
FORMULATION OF US NATIONAL SECURITY EXPORT CONTROL POLICY 
AND DECISION MAKING ON THE VARIOUS INTERAGENCY COMMITTFES 
SET UP FOR THIS PURPOSE. THFSE INCLUDE THE ADVISORY COMMITTEE 
ON FXPOPT POLICY (ACER) CHAIRED BY THE DEPARTMENT OF COMMERCE 
AT THE ASSISTANT SECRETARY LEVEL, ITS WORKING-LEVEL GROUP -- 
THE OPERATING COMMITTEE, AND ITS CABINET LEVEL BODY   THE 
FXPORT ADMINISTRATION REVIEW POARD. WHEN POLICY ISSUES GO 
BEYOND THE CABINET LEVEL REVIEW BOARD, THF DEPARTMENT OF 
STATE PARTICIPATES IN THE NATIONAL SECURITY COUNCIL OR 
WHATEVER 0THER WHITE HOUSE REVIEW PROCEDURES MAY BE INVOLVED.

SECTION 5(K) OF THE EXPORT ADMINISTRATION ACT OF 1979 
PLACES THE RESPONSIBILITY FOP CONDUCTING NEGOTIATIONS WITH 
OTHER GOVERNMENTS REGARDING SECURITY FXPORT CONTROL MATTERS 
ON THE SECRETARY OF STATE, WHO ACTS IN CONSULTATION WITH THE 
SECRETARY OF DEFENSE, THE SECRETARY OF COMMERCE, AND THE 
HEADS OF OTHER AGENCIES. WHILE STATE THUS HAS THE LEAD
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POLF IN CONDUCTING NEGOTIATIONS IN COCOK, I WOMLD LIKF TO 

EMPHASI7F THAT THIS IS CLFARLY AN INTEPAGENCY ACTIVITY. THF 

CONDUCT OF OIJP ACTIVITIES ON COCCI*' AND ON OTHFP MULTILATERAL 

FXPORT CONTROL MATTFPS IS COORDINATED PRIMARILY WITHIN THE

ECONOMIC DEFENSE ADVISORY COMMITTEE STRUCTURE, OR FW AS IT 
IS KNOWN IN THE BUREAUCRACY.

EDAC. IS CHAIRED EY THE ASSISTANT SECRETARY OF STATE FOP 
ECONOMIC AND BUSINESS AFFAIRS UNDER THE AUTHORITY DELEGATED 
TO HIM BY THF SECRETARY OF STATF. ITS MEMBERSHIP INCLUDES 

ALL AGENCIES CONCERNED WITH THE ADMINISTRATION OF OUR EXPORT 
CONTROL PROGRAM. VARIOUS IMTERAGENCY WORKING GROUPS WITHIN 
THE EDAC STRUCTURE APE RESPONSIBLE FOR PREPARING US POSITION'S 
FOR NEGOTIATING IN COCOP AMD FOP REVIEWING THE EXPORT CASES 
SUBMITTED TO THAT ORGANIZATION BY THE OTHER COCOM MEMBER 
GOVERNMENTS.

THE BROAD INTERAGENCY BASIS OF OUR ACTIVITIES IN COCOM 
IS ILLUSTRATED BY OUR PREPARATIONS FOR AND THE SUPPORT OF 
OUR LIST REVIEW NEGOTIATIONS. UNDER EPAC's GENERAL GUIDANCE, 
ELFVEN TECHNICAL TASK GROUPS COMPOSED OF MORE'THAN 100 
TECHNICIANS FROM MANY AGENCIES, INTELLIGENCE ORGANIZATIONS, 
AND MILITARY TECHNICAL COMMANDS DEVELOPED THE US LIST REVIEW 
PROPOSALS. INTERAGENCY TEAMS ARE NOW IN PARIS WORKING FOR 
COMMITTEE APPROVAL OF THOSE PROPOSALS. ANOTHER EDAC WORKING
GROUP ALSO COORDINATES THE INTEPAGFNCY REVIEW OF INFORMATION 

ON ALLEGED DIVERSIONS OF COCOM.-CONTPOLLED ITEMS AND INITIATES 

DIPLOMATIC APPROACHES TO OTHER GOVERNMENTS ON SPECIFIC 

DIVERSION CASES.
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DURING THE PAST YEAR WE HAVE ALSO ESTABLISHED ANOTHER 
INTERAGENCY RPOUP TO PROVIDE POLICY GUIDANCE AND COORDINATION 
IN THE FIELD OF TECHNOLOGY TRANSFER. THIS IS THE SENIOR 
INTERAGENCY GROUP ON THE TRANSFER OF STRATEGIC TECHNOLOGY, 
WHICH I HAVE THE PLEASURE OF CHAIRING. IN THIS GROUP WF 
ATTEMPT TO PROVIDE A FORUM FOR POLICY DETERMINATION TO 
COORDINATE THE ONGOING WORK OF THE AGENCIES AND INTEPAGENCY 
ORGANIZATIONS. ONE OF THE IMPORTANT FUNCTIONS OF THE GROUP 
AS IT HAS DEVELOPED OVER THE PAST NINE MONTHS IS THE IDENTI 
FICATION OF PROBLEMS AND THE TASKING OF ACTIVITIES TO DEAL
WITH THEM. FOP EXAMPLE, THE SENIOR PROUP HAS COMMISSIONED A 
PUBLIC AWARENESS PROGRAM AND A NUMBER OF INTELLIGENCE 
ASSESSMENTS OF TECHNOLOGY. DIVERSION PROBLEMS IN SPECIFIC 
AREAS AND HAS ENCOURAGED INCREASED ATTENTION TO THE IMPROVE 
MENT OF US EXTRADITION AND LEGAL ASSISTANCE TREATIES 
WITH OTHER COUNTRIES TO STRENGTHEN EXPORT CONTROL ENFORCFMFNT, 
IT ALSO INITIATED BILATERAL DISCUSSIONS WITH SPECIFIC 
NON-COCOM GOVERNMENTS AND A REVIEW OF THE TRAINING OF US 
OFFICIALS INVOLVED IN EXPORT CONTROL MATTERS. I BELIEVE 
THAT THIS SENIOR INTERAGENCY PROUP WILL CONTINUE TO PLAY AN 
IMPORTANT ROLE IN OUR EFFORTS TO DEAL WITH THE PROBLEM OF 
THE TRANSFER OF SENSITIVE TECHNOLOGIES TO THE SOVIET UNION 
AND THE WARSAW PACT.

LET MF TOUCH BRIEFLY ON SOME OTHER STATE DEPARTMENT 
EXPORT CONTROL FUNCTIONS.

28-755 O - 86 - 8
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SHORT SUPPLY

UNDER THE PROVISIONS OF THE EXPORT ADMINISTRATION ACT 
THE STATE DEPARTMENT ALSO PARTICIPATES IN A CONSULTATIVE 
CAPACITY WITH REGARD TO SHORT SUPPLY EXPORT CONTROLS. THE 
STATE DEPARTMENT'S ROLE HERE is PRIMARILY TO INSURE THAT 
ADEQUATE CONSIDERATION IS GIVEN TO FOREIGN POLICY FACTORS AS 
WELL AS TO OUR BILATERAL RELATIONS WITH OTHER STATES.

FOREIGN POLICY CONTROLS

SECTION 6 OF THE FXPOPT ADMINISTRATION ACT OF 1979 ALSO 
GIVES THE STATE DEPARTMENT A MAJOR CONSULTATIVE ROLE WITH 
REGARD TO FOREIGN POLICY EXPORT CONTROLS. V.'HILE EXPORT 
LICENSE ISSUANCE AUTHORITY IS WITH THE*DEPARTMENT OF COMMERCE/ 
THE SECRETARY OF STATE is PROVIDED THE RIGHT TO REVIEW ANY
RELEVANT EXPORT LICENSE APPLICATION. THE DEPARTMENT'S 

ROLE WITH RPGARD TO THESE FOREIGN POLICY CONTROLS IS HIGH 

LIGHTED BY CRITERIA DESCRIBED IN THE ACT, SUCH AS:

"THE PROBABILITY THAT SUCH CONTROLS WILL ACHIEVE THE 

INTENDFD FOREIGN POLICY PURPOSE."

"THE COMPATIBILITY OF THE PROPOSED CONTROLS WITH 

FOREIGN POLICY OBJECTIVES OF THE UNITED STATES, 

INCLUDING THE EFFORT JO COUNTER INTERNATIONAL 

TERRORISM/ AND WITH OVERALL UNITED STATES POLICY 

TOWARD THE COUNTRY WHICH IS THE PROPOSED TARGET 

FOP THE CONTROLS."
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"THE PFACTION OF OTHFR COUNTPIFS TO THE IMPOSITION OP 

EXPANSION OF SUCH EXPORT CONTROLS BY THF UNITED 

STATES."

"THE FOREIGN POLICY CONSEQUENCES OF NOT IMPOSING 

CONTROLS."

IN CLOSING I WOULD LIKE TO ADD THAT THF DEPARTMENT OF 

STATE PERSONNEL IN U.S. FOPFIGN SERVICE POSTS AEROAP ALSO 

PROVIDF OPERATIONAL ASSISTANCE TO OTHER ELEMENTS OF THF 

EXPORT CONTROL COMMUNITY IN CARRYING OUT THF PURPOSES OF 

THE EXPORT ADMINISTRATION ACT. THIS INCLUDES PROVIDING 

INFORMATION ON OVERSEAS CONSIGNEES AND CHECKING OUT THE 

USE TO BE MADE OF EXPORTS FROM THE UNITED STATES/ AND DOINP 

POST-LICENSING CHECKS AS A PRECAUTION AGAINST DIVERSIONS.

I HOPE THAT MY BRIEF REMARKS HAVE GIVEN SOME INSIGHT 
INTO THE MANY ASPECTS OF THE IJEPARTMENT'S INVOLVEMENT IN 
THIS COMPLEX AREA OF EXPORT CONTROL.
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Mr. BONKER. Thank you, Mr. Schneider.
The chairman understands and respects the obvious dilemma 

that exists within the executive branch, as it does within the legis 
lative branch of how to proceed with revising and extending this 
law. Section 3 of the Export Administration Act of 1979 states 
under the declaration of policy, "It is the policy of the United 
States to use its economic resources and trade potential to further 
the sound growth and stability of its economy as well as to further 
its national security and foreign policy objectives."

The act-really contains two conflicting policy imperatives, and it 
is going to be very difficult for this committee and the Congress, as 
it is for the administration, to deal with a piece of legislation that 
by its nature contains these competing interests.

FOREIGN POLICY CONTROLS

Mr. Olmer, with respect to foreign policy controls, I recently par 
ticipated in a congressional delegation that visited many Eastern 
bloc countries, and we concluded our tour with a session in Athens 
involving our European counterparts, members of the European 
Parliament. One of the major themes of that conference concerned 
U.S. foreign policy and national security controls. The Europeans 
expressed concerns that pur policy was ineffective, that it was 
bringing hardship to U.S. businesses and their subsidiaries and af 
filiates who operate in European countries, that it was driving a 
wedge between America and her closest allies and trading part 
ners. They were at a loss to understand why we proceed with a 
policy that they perceive simply does not work. The U.S. delegation 
was unable to come up with an adequate response. Perhaps you 
should have been there to help us along.

Last week this subcommittee heard from a distinguished panel 
representing the Business Roundtable, ECAT, the chamber of com 
merce, and some of the umbrella organizations representing some 
of the largest corporations in the United States, all of whom advo 
cated in one form or another substantial revision, if not complete 
elimination, of foreign policy controls. Even the President's Export 
Council, to which you referred in your testimony, has advocated a 
reduction of the use of foreign policy controls.

One of my amendments would require the administration to 
engage in prior consultation with our allies and those whom we 
expect to be part of future foreign policy controls, to ensure that 
they are fully involved in the decisionmaking as well as the imple 
mentation processes of those controls

The two other major foreign policy proposals that I have includ 
ed in legislation concern contract sanctity—to extend contract 
sanctity that now exists for agricultural exports to all segments of 
the industry—and extraterritorially—limiting the President's au 
thority to apply U.S. foreign policy controls extraterritorially with 
out congressional approval

Has the Department of Commerce come to grips with how we 
can deal more effectively with foreign policy controls? And have 
you had an opportunity to formulate any position with respect to 
my legislative proposals?



223

Mr. OLMER. Mr Chairman, I think that the Department of Com 
merce exhibited eminent effectiveness in the administration of the 
foreign policy controls over the last 2 years. Witness our ability to 
quadruple the amount of fines collected for violations of the anti- 
boycott provisions of the Export Administration Act, and our vigor 
ous pursuit of human rights violations in a number of places 
around the world. The record of collections of fines has been—I 
would not say exactly staggering, but it has been indeed notable.

With respect to some of the positions that you attribute to the 
European business community, let me say that they are some of 
the very people who come into my office, or have over the course of 
the last year, saying that their steel companies are not subsidized, 
they are just trying to do God's work in shipping cheap steel to the 
United States. I have neither found that persuasive, nor do I find 
the argument which they have given to you on this occasion with 
respect to the foreign policy sanctions that the President imposed 
for the Soviet aggressiveness in putting down the Polish people.

I am not prepared to talk about the administration position with 
respect to foreign policy controls. It is under active consideration. 
We recognize a responsibility to the business community to mini 
mize the impact of the President determinations.

I would just say for my own part that I would not advance a pro 
posal that, for example, would give to a foreign government the 
right to review in advance a foreign policy determination by our 
President. But with respect to the details of——

Mr. BONKER. Mr. Olmer, if our Government expects other gov 
ernments to participate in the imposition of those controls, is it not 
likely that they would want to have some say in the formulation?

Mr. OLMER. Oh, sure, and that has been the case The assertion 
that the sanctions imposed last June and last December surprised 
our allies is a base canard. I can testify to that from my own per 
sonal knowledge of having personally spoken with foreign govern 
ment officials ad nauseam.

We will be talking at some point, I know, in the near future 
about the administration's position, which has not yet been devel 
oped, but we will be doing that in the very near future.

Mr. BONKER. Mr. Olmer, as you know the act recognizes the im 
portance of exports and how they contribute to the American do 
mestic economy. In an effort to increase exports I have proposed to 
add a new title II to the Export Administration Act on export pro 
motion so as to help develope a more positive approach to exports.

Do you agree with that?
Mr. OLMER I sure do. I think it belongs in there. I was thinking 

as you remarked, Mr. Chairman, about the inherent conflict. It is 
less a conflict than it is just a complicated matter to sort out.

Few would argue that it is not in the U.S. national security in 
terest to have a strong domestic economy, a strong international 
competitive position. In that sense, clearly, exports represent the 
means by which we achieve those kinds of ends, at least to a con 
siderable degree.

So, I would welcome the kind of language that is incorporated in 
your proposed legislation, as well as others, and we will be working 
with you on that.
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ROLE OF DEFENSE DEPARTMENT IN EXPORT LICENSING

Mr. BONKER. MivPerle, I do not know if there is pride of author 
ship over the so-called Jackson amendment, which is incorporated 
in the act, but it certainly gives the Department of Defense a 
strong voice in export control policy, and even individual license 
applications.

Are you satisfied the Department of Defense has necessary input 
and conceivably veto power as it is presently provided in the 
Export Administration Act?

Mr. PERLE. Mr. Chairman, we believe that the authority given to 
the Secretary of Defense in the act is adequate to assure that the 
national security controls are appropriately administered.

Mr. BONKER. Then I would assume from that position that you 
would support maintaining the administration of the Export Ad 
ministration Act, as it is presently provided, in the Department of 
Commerce.

Mr. PERLE. I think, if I may say, that is a somewhat different 
question, the answer to which can be inferred from the adequacy of 
the authority of the Secretary of Defense.

Mr. BONKER. I think the two are somewhat related. If you are 
reasonably satisfied DOD has an adequate role in the input and 
that DOD has a strong influence in this interagency process on the 
outcome of those licenses, why would it be necessary to transfer re 
sponsibility for administration out of the Department of Commerce 
into another agency?

Mr. PERLE. I am not saying that we should. I do not have an 
opinion on that. I understand the concern that underlies the feel 
ing that an agency that is responsible for trade promotion and is 
responsive fundamentally to the business community ought not to 
be the same agency that is responsible for releasing the regulations 
that have the effect of inhibiting trade.

That is just a bureaucratic judgment about how people behave 
under bureaucratic circumstances. I think that is what underlies 
the notion that it would make sense to consolidate the export ad 
ministration function in a separate regulatory agency that presum 
ably would be relatively immune from the sort of political and 
other pressures that are a part of an executive branch agency. But 
I do not have——

Mr. BONKER. I assume that is a personal view.
Mr. PERLE. I think I said I could understand that argument. I 

think others may not agree with it. Also, understand that my per 
sonal view is that it is a difficult judgment call as to whether we 
would more effectively administer export controls through the in 
dependent regulatory agency, and I do not have an official position 
now. I think it is a close call.

OPERATION EXODUS

Mr. BONKER. You state in your prepared testimony that Oper 
ation Exodus, which is administered by the Customs Service, has 
begun to reverse the problem of outbound inspection. DOD has 
made available, with congressional approval, $25 million to start 
up the program.
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While we'll be discussing the enforcement phase of the act a 
little later, I did want to ask a few questions about Operation 
Exodus. Mr. Perle, the evidence which I have reviewed indicates 
that the Customs Service really does not have a good record of ac 
complishment in the Operation Exodus Program thus far.

You did say that Exodus has interdicted 1,100 shipments, valued 
at more than $71 million. The information that will be submitted 
by the Customs Service later today indicates that Customs has de 
tained 2,481 shipments, with violations found in 750 of those ship 
ments, resulting in their .seizure. Based on the information I have 
received, however, only about 24 of those violations or 3.2 percent 
were serious enough to warrant criminal prosecution

Given that many of those violations have come to Customs 
through traditional sources, and are not necessarily the result of 
Operation Exodus, isn't that a lot of money with -little in the way 
of results'1'

Mr PERLE I think if you permit me, Mr. Chairman, to avoid get 
ting in the middle of what is clearly a no-win situation, my concern 
and the concern of the Department of Defense is that to the best of 
our national capability we assure that equipment that is not ex 
ported legally not find its way out of the country, and the best or 
ganization of the Government to accomplish that, and the tech 
niques by which it can be accomplished by whoever does the job, 
are matters I would leave to the experts.

But we are concerned, and the evidence is, in requesting the Con 
gress to transfer $25 million from the budget of the Department of 
Defense, which I think is about as persuasive an indication as you 
will see in this town of the importance we attach to plugging the 
leaks. I would add that the transfer took place only last November.

I cannot comment on how best to——
Mr. BONKER. We will have plenty of comments on that later.
Mr. Roth.
Mr. ROTH. Thank you, Mr. Chairman.

RECOMMENDATIONS FOR TIGHTENING CONTROLS ON TECHNOLOGY

Mr. Perle, you have mentioned in your testimony and gave some 
examples, I believe, of our trading technology with the Soviet 
Union. You described how they have come to acquire technology 
from this country by a variety of means. Do you have any recom 
mendations of how we can tighten controls on technology7

Mr PERLE> I think that the first thing we have to do is a better 
job of utilizing the sort of authority we have had in the past. That 
is a matter of time and attention. In 1973 or 1974, I do not remem 
ber exactly which year, the Department of Commerce had roughly 
300 people working for the Office of Export Administration. They 
processed cases just as their people today are processing cases.

In the euphoria that surrounded the detente policies of the ad 
ministration in those days, that office was cut roughly in half. Half 
the personnel were transferred to promoting East-West trade reor 
ganizing the Bureau of East-West trade. In the aftermath of that 
section, there was tremendous transfer of technology from the 
United States-and other countries. I think we are now seeing the
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result of that So, it is very much a question of the policy of the 
administration.

I believe the policy of this administration is a simple one. We are 
burdened enough with spending on defense. We do not need to add 
to our burdens by becoming, willingly or unwittingly, a conduit for 
the flow of military technologies, and we have been precisely that. 
We think we need to tighten up substantially. The emphasis on 
control of technology and the cooperation with our allies, I believe, 
are two fundamental things, avenues we are pursuing.

We are also increasing personnel. My office is in the process of 
hiring more than 30 new people to do a better job of handling the 
licensing function.

Mr. ROTH. I appreciate your answer. It would seem to me that it 
probably goes beyond your technology, and the reason I say that is, 
there is a recent case in California where a Japanese computer 
company was convicted of stealing IBM trade secrets. They actual 
ly, as I understand it, did not have technology as such, but they 
had many of the details. This information was taken out by an 
American in a suitcase, and as I understand, given to the Japanese.

I guess my question is, are not blueprints even more important 
than the machinery itself? And how can you stem something like 
that?

Mr. PERLE. Indeed, sometimes blueprints and charts are very im 
portant. But what I think the analytical community would agree 
on is that it is a combination of blueprints and the equipment nec 
essary to manufacture the products that are laid out in the blue 
prints, and the know-how that is obtained by the contracts that in 
volve training and the like. It is a combination of all of that that 
produces an effective transfer of technology.

So, I think we have to attack each of the separate parts individ 
ually.

COCOM

Mr. ROTH. Mr. Schneider, what factors inhibit Cocom from a 
more formal arrangement? It seems to be sort of a haphazard ap 
proach, with nothing but a lot of conflict. Is there not some way to 
streamline this, to have Cocom work more in harmony?

Mr. SCHNEIDER. Mr. Roth, this is precisely the objective we seek. 
The first priority is to get consensus within the alliance about the 
technology and products to be controlled. We are in the process of 
doing that in the list review now.

Once having achieved that, then the second priority is probably 
no less difficult. That is to achieve a degree of harmony in enforce 
ment practices, because, as I note in my testimony, between the 
Cocom members there is great variability in enforcement practices. 
It is not so much the formalization of the entity that is as impor 
tant as is the cohesion of the alliance around this problem.

I think we have made a considerable dent in the attitudes of the 
Cocom members, because, in fact, when this technology escapes 
from the West, what it does is force the allied countries into a pos 
ture where they are obliged to accelerate the modernization of 
their own defense program at very considerable cost to all the 
member states.
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So, I think there is a realization of this They face the same di 
lemma, to some degree, that we do, of trying to merge a concern 
about national security issues with the interest of not inhibiting 
the process of legitimate commerce, and I think the Cocom exer 
cises that we are now going through is a test of the commitment of 
our allies to this process.

Mr. ROTH. How expeditiously do we in this country handle non- 
U.S. Cocom cases when they are before American reviewers?

Mr. SCHNEIDER. You mean the cases of countries that are not a 
member of Cocom?

Mr. ROTH. Well, no. Let me ask it like this—non-U.S. cases that 
involve Cocom.

Mr. SCHNEIDER. Well, there are some delays in the manner in 
which those kinds of cases are resolved, in part because of the 
delays in collecting information. Given that we get the information 
in an expeditious manner, there is no undue delay imposed in this 
regard. But collecting the information is often difficult, because the 
nature of the disclosure practices is somewhat different. The aver 
age in both cases is about 45 days, U.S. and non-U.S.

ANTIBOYCOTT PROVISIONS

Mr. ROTH. Do you believe that we should make any changes in 
the legislation dealing with the antiboycott provisions?

Mr. SCHNEIDER. The administration is going to submit its recom 
mendations on that, and I would not want to prejudge this. As a 
personal view, however, I do not think we would be recommending 
changing the boycott provisions.

Mr. ROTH. But it is not working very well as it is, and so you 
hope that some recommendations would be in order?

Mr. SCHNEIDER. I think that we should wait for the outcome of 
the review. All of the agencies are submitting their views, and it is 
being worked out on a centralized basis now. So we should have a 
response to that problem fairly soon.

Mr. BONKER. If the gentleman would yield for a moment. I think 
that is an appropriate question. While it appears that the antiboy 
cott provisions of the Export Administration have been operating 
effectively, I would note that there are two boycott laws—in the In 
ternal Revenue Code as well as the Export Administration Act. Is 
it possible that the administration might be able to repeal of one or 
the other, so that we do not have two separate statues dealing with 
the same issue?

Mr. OLMER. We are looking into that possibility, Mr. Chairman. 
As you have indicated, we hope to have an administration -bill 
within the next couple of weeks, and it will address the antiboycott 
as well as the other foreign policy areas.

Mr. ROTH. Thank you, Mr. Chairman.
ELIMINATION OF FOREIGN POLICY EXPORT CONTROLS

Mr. BONKER. Mr. Berman.
Mr. BERMAN. Thank you, Mr. Chairman.
The chairman mentioned the hearing last week, at which busi 

ness community leaders essentially called for the repeal, in effect, 
of the foreign policy basis for exercising export controls. At least
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one witness used what they felt was the effectiveness of the re 
sponse as it pertained to the Soviet invasion of Afghanistan and 
the pipeline as the basis for why they dp not work. I assume both 
of those examples were premised on foreign policy grounds, not na 
tional security grounds.

Mr. Perle, I have some concerns with the sweeping position they 
were advocating. Would you quickly delineate the value you see in 
utilizing export controls for foreign policy purposes?

Mr. PERLE. Well, I share your reaction that the judgment that it 
be eliminated totally is a sweeping one, with which I do not agree. 
The idea that the President of the United States should have no 
legal authority to impose any limitation whatsoever on exports, no 
matter what the provocation, no matter what country is responsi 
ble for the provocation, no matter what the specific circumstances 
may otherwise enable him to do it even more effectively, seems to 
me tying the President's hands.

It would be unprecedented in history that a great power would so 
tie the hands—suppose we were to learn that a country was on the 
verge of testing nuclear weapons. Should not the President at least 
be in a position to go to the leaders of that country and say, "If you 
test that nuclear weapon, we will have to take some trade sanc 
tions"?

Eliminate the foreign policy controls, and you can no longer take 
action of that kind. You would have to stand there, knowing that 
your only options are a diplomatic note or military action. I might 
say, the President's hands have been pretty well tied with respect 
to military action as well under the War Powers Act.

So, it seems to me that a sweeping generalization of that kind 
would be a great mistake. I can imagine a lot of situations other 
than the most recent situation that are fundamentally different. 
Not all of the objects of our attention will necessarily be or involve 
allies. There are countries in the world—take Libya—with which 
we have some profound disagreement. Should the President's 
hands be tied so he is unable in any way to affect exports to Libya 
for foreign policy reasons? I think on reflection this sort of special 
thing, from an important element of our society is one that quite 
properly has 'a self-interest in, must not be allowed to determine 
national policy.

Mr. HERMAN. Underlying what they were saying is their belief, 
using these two instances, that they are totally ineffective, that 
they have not achieved any valuable purpose at all.

Mr. PERLE. I do not know how one measures that. Nobody 
thought that the imposition of economic sanctions following the 
Soviet invasion of Afghanistan would lead the Soviet general staff 
to recall those troops. Nobody believed that. But for a great power, 
for the leader of the democratic world to be unable to take any 
action whatsoever, I think, represents total ineffectiveness. Who 
can say what effect the potential for imposing trade sanctions has 
on those other countries that may have contemplated action and 
decided not to take it, or that took action different from what it 
might have taken?

It is very hard to measure the effectiveness of any single sanc 
tion, but if one presumes that the purpose would be to bring about
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the immediate withdrawal from Afghanistan, then of course it can 
be described as a failure, but that was not the case.

FOREIGN POLICY CONTROLS ON IRAQ

Mr BERMAN. Well, having said that, I would like to comment on 
the specifics using the example of Iraq. There is a case where the 
administration has relaxed the controls which were premised origi 
nally on countries harboring terrorists and giving support to guer 
rilla activities. Yet at the same time, there is evidence that even 
since that action, the Iraqi government continues to be a base for 
terrorist activities within the most extreme wings of the Palestini 
an organizations, from which they carry on their activities in sup 
port of the programs of assassination and bombings and disruptions 
in the Middle East, Europe, and elsewhere.

How do you think that looks? And to what extent is that action 
justified, given the overall premise that you have just articulated?

Mr. PERLE. I think I would prefer to leave the answer to that 
question in the hands of my State Department colleagues, because 
they are more familiar than I. I have no responsibilities in that 
region of the world, and therefore no intimate knowledge of the 
discussions between the United States and Iraq.

But if you will allow me a very brief observation, I sat and lis 
tened to members of the business community argue the relaxation 
of controls, making the point that if you relax controls, it will im 
prove the relationships between the United States and that coun 
try.

On the other hand, when you talk about the imposition of con 
trols, the same people frequently say it will have no effect what 
ever. I think the effects are often subtle effects, if I may say so, and 
enter into the calculation of policy on the part of the other country 
involved, and to say that we are totally without leverage in exert 
ing these controls, I think, is wrong. And to say that the leverage is 
totally effective is also wrong.

Mr. BERMAN. Is there a symbolic value? Is there a statement to 
be made that the actions of some countries might be so barbaric, 
based on human rights, terrorist, or generally aggressive conduct 
considerations with respect to their neighbors, that just symbolism 
of the control has some value, even if it does not cause the cessa 
tion of all the activity?

Mr PERLE. I believe there is. As you look through the current 
act, you will find in there language prohibiting the sale of crime 
control equipment. Do you know how that got there? That got 
there because in 1972, a subcommittee on which I was then privi 
leged to work in the other body discovered that the Department of 
Commerce was participating in a trade fair in Moscow organized by 
the KGB, and a number of American firms were about to ship for 
participation in that trade fair, equipment for control of criminals 
and, in the Soviet case, almost certainly dissidents.

The action, while it was not going to prevent the KGB from ac 
quiring the instruments for torture, was quite properly considered 
such a reprehensible transaction to be a part of. Even though 
denial of this item was going to be ineffective in accomplishing the
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limited physical purpose, it was a statement, and I think it was a 
correct statement.

Mr. BERMAN. Another example is the irony of the administra 
tion's allowing the shipment of shock batons to the South African 
government, aligned with the Iraqis. There is an important princi 
ple here, but it is hard to correlate some of these specific actions.

Perhaps Secretary Schneider is the person to discuss some of 
these issues.

Mr. SCHNEIDER. Well, specifically, Mr. Berman, with respect to 
the discussion of Iraq, the record of Iraq in the past 3 years, with 
respect to terrorism is, on the whole, better than it was during the 
1970's.

That is not by any stretch of the imagination to say that it is 
adequate, but it appears that we have had some leverage from the 
administration's decision to provide some relaxation of controls, al 
though I hasten to add that in the context of the Iran-Iraq war, we 
have supplied no military equipment to Iraq.

Mr. BERMAN. I do not know why you say that. Just recently they 
have allowed the head of the Black June movement to go back to 
Iraq, and base his organization's activities out of Iraq. What has 
gotten better?

Mr. SCHNEIDER. Well, in general, the identification of Iraq with 
sponsorship of terrorist activities outside of Iraq has been dimin 
ished compared to the appalling record that Iraq had during the 
1970's.

Mr. BERMAN. There is a relativism here that is hard to deal with.
Mr. SCHNEIDER. It is true. The statement is a relative statement, 

but what we are trying to do is to influence behavior, and I think 
we have had at least some modest impact on the behavior of Iraq, 
which is certainly what we intend when we take these actions—to 
try and discourage their reliance on terrorism.

Mr. BERMAN. What about the shock batons?
Mr. SCHNEIDER. That came up. I am advised that the sale of the 

shock batons was an inadvertent technical error, not one that was 
intended by policy.

Mr. BONKER. Mr. Zschau.
Mr. ZSCHAU. Thank you, Mr. Chairman.
First of all, I would like to thank you for allowing me as an in 

terloper to participate in these hearings. I will try not to wear out 
my welcome. I will be brief in my questions.

EFFECTIVENESS OF ACT IN RESTRICTING TECHNOLOGY TRANSFER

The reason why we have a review of the Export Administration 
Act on a periodic basis is to see how it is doing, to see how effective 
it has been, and what kind of changes need to be made. It would 
seem to me that since it focuses on controlling technology; that is, 
it is not an export promotion act, but rather to restrict the transfer 
of technology, that we ought to ask the question, how effective has 
it been in accomplishing that purpose?

And since you, Secretary Perle, are representing the Department 
of Defense and the national security interests in this hearing, I 
would like to ask you the question, how effective has it been in the
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past, and specifically, have we seen reductions in the transfer of 
militarily critical technology?

Mr. PERLE. If I may be permitted to distinguish between the ef 
fectiveness of the act and the effectiveness of the institutions that 
implement it, I think I would have to say that the act is not at 
fault for the failures of the organizations that have responsibility 
for its implementation.

I do not think we have done a very good job over the last decade 
or so. I think there have been some improvements, important im 
provements, made in the couple of years this administration has 
had, and I believe now that we are pursuing policies that will lead 
to increased effectiveness.

The ineffectiveness, the failures of the past were, to an impor 
tant degree, failures of policy. That period of detente was one in 
which discriminating judgments about technology were set aside in 
the interest of testing a theory, and the theory was that we could 
enmesh the Soviet Union and its allies in a web of interrelation 
ship, as I recall, that would have the effect of binding them, moder 
ating their behavior. And it was believed that together with other 
elements of that policy of detente, negotiations on a very broad 
front, we would achieve a moderation of the Soviet drive for mili 
tary power.

Unfortunately, much of that trade became an instrument for the 
enhancement of Soviet military power. We saw no decline in the 
Soviet desire to acquire military power. On the contrary, their de 
fense spending actually went up in that- period. But that was not 
the responsibility of the Export Administration Act. The failure 
was one of policy.

I think now that lesson has been learned, and many of the illu 
sions of that day are no longer harbored, at least not in this admin 
istration. And I must say, having had the opportunity now to work 
with Lionel Olmer for a couple of years in his current capacity, and 
Bill Schneider recently, I do not think we could have in the Depart 
ments of Commerce and State more responsible senior officials who 
view the problem with greater seriousness than they do.

So, the policy is in place, and with some relatively minor modifi 
cation—we might as well benefit from the experience of past 
years—I believe, the act can be made to work effectively and to ac 
complish its underlying purpose.

Mr. ZSCHAU. In answer to my question, has it been effective in 
the past, in terms of reducing the flow of technology?

Mr. PERLE. There has been a tremendous outflow of technology 
in the past, despite the act. So I would not lay responsibility on the 
act. The responsibility lies, I believe, principally in the policies and 
attitudes of the previous administrations and the administering au 
thorities.

Mr. ZSCHAU. But you have to realize that the Congress only has 
certain levers that it can pull, and the legislation covers those 
levers, and so that is why I am asking the question. Has the act 
done the job? And I take it from your comments the answer is no.

Mr. PERLE. The act does provide great discretion to whatever ad 
ministration happens to be administering it. I must say that if you 
rob us of that discretion, if you tie pur hands in renewing the act, 
if you prevent us from taking the kind of action that would enable
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us to be effective in stopping the flow, then whoever is here four 
years from now will have to say that the act is the cause of ineffec 
tiveness.

I hope that you will not weaken our authority, diminish our au 
thority to deal with those cases where critical technologies or mili 
tarily relevant technologies might otherwise wind up in the hands 
of our principal enemies.

CONCERN FOR COCOM HARMONIZATION

Mr. ZSCHAU. A second question. Do we trust the Cocom countries 
to follow through with the same sort of procedures that we have?

Mr. PERLE. I would like to ask Secretary Schneider to say more 
about the effort presently under way, but we are seeking within 
Cocom to achieve a harmonization of procedures and an enhanced 
degree of enforcement. They differ. Some are quite vigorous in the 
implementation of Cocom regulations. Others are a good deal more 
relaxed. We are encouraging all of them to do more and we can, I 
think, accomplish that most effectively by setting precedents and 
doing more ourselves.

Mr ZSCHAU. On occasion, do we reject applications for license for 
shipment to Cocom countries because we are afraid that those 
countries may allow that technology to go forward?

Mr. PERLE. On occasion, we have required certainly the modifica 
tion of proposed technology sharing. The concern was that the tech 
nology was too sensitive, and it might find its way to a third coun 
try. As to denying it entirely, I cannot immediately think of an in 
stance.

Mr. ZSCHAU. The reason why* I ask that question is that it has 
been proposed in order to streamline the procedures, rather than 
require a validated license on every shipment that is made to a 
Cocom country or countries with which we have bilateral agree 
ments, that we have a broader license to say, well, as long as it is 
being shipped to this country, you do not have to go through the 
individual validated license procedures.

It would seem to me that if we trust those countries, that that 
would be an acceptable way of dealing with this issue.

Mr. PERLE. You know, we are dealing with companies as well as 
countries, and who would have dreamed even a few months ago, 
that if one of the candidate companies for a general license of this 
kind was a company with the size and reputation and stake in the 
American market as Mitsubishi, who would have believed that a 
company like that might turn out in an important respect to be un 
reliable? Let me say that applies to whichever the company which 
employed people to steal from IBM

Mr. ZSCHAU. Are you suggesting when you evaluate a license, 
you evaluate the trustworthiness of the individual company that is 
receiving that material?

Mr. PERLE. Absolutely. Absolutely. If it is a company in which we 
cannot have confidence, a recipient company abroad, it gets quite 
different from one in which we could. That happens now as a 
matter of discretion.

What I fear is that our hands may be tied so that we could not 
make those discriminating judgments. And it will also, I believe,
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make it more difficult for us—I do not want to say apply pressure, 
but—to find persuasive ways of urging our allies to do a better job.

Mr. ZSCHAU. Do you publish a blacklist of companies such that 
you would be rejecting shipments to those, so that companies do 
not make deals in advance with such concerns?

Mr. PERLE. We do not. The Department of Defense does not. But 
one of the things that is taken into account on any sensitive license 
is the nature of the parties involved in the transaction, the recipi 
ent, say, in the Soviet Union, the nature of that institution, the 
company here, the company in the third location. That is all part 
of the transaction.

Sure, we could not make those judgments if we had to act auto 
matically.

Mr. ZSCHAU. Thank you, Mr Secretary
Thank you, Mr. Chairman.
Mr. BONKER. Thank you, Mr. Zschau.

EFFORTS FOR MULTILATERAL COOPERATION

Mr. Perle, on page 4 of your statement, you state, "We have 
acted to stem the hemorrhage of technology through conduits out 
side the Cocom system—namely to neural and nonaligned nations, 
which are reexport points for moving Western high technology to 
Soviet bloc." On the next page, you say the same thing—"In stem 
ming the hemorrhage of technology through conduits outside the 
Cocom system—namely neutral and non-aligned nations—we are 
seeking the cooperation of friendly countries in order to prevent 
the compromise of U.S. high technology."

Those statements seem a little inconsistent. Let us take the first 
point regarding the reexport points for moving Western high tech 
nology into the Soviet bloc countries. When you referred to neutral 
and nonaligned nations, can you give me an example?

Mr. PERLE. I would perfer, Mr. Chairman, respecting the diplo 
matic sensitivities of my colleagues, Secretary Schneider in particu 
lar, to discuss those specifics in closed session. I think we have had 
consultations with a number of countries, and they have been quite 
successful.

Mr. BONKER. We have consummated an agreement with at least 
one that would fall into this category. That really has been a model 
of how we can allow U.S. export without burdensome controls and 
licensing procedures. It seems to me that if a country is very inter 
ested in having our technology, then they are going to comply with 
U.S. reexport procedures.

Has that been your experience?
Mr. PERLE. It took us, in the case of one country, over a year to 

achieve an agreement. It is now in place. I believe it is functioning 
effectively. I have to say that there would not be an agreement 
with that country today had it not been for the insistence of the 
Department of Defense. A good deal of blood was spilled getting 
that agreement, most of it mine.

Mr. BONKER. You say that you are seeking to cooperate with 
friendly countries in order to prevent the compromise of U S. high 
technology. What kind of cooperation.are you getting from Cocom,
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in terms of expanding the staff and trying to develop a multilateral 
control list to which everybody agrees and is willing to comply?

One of the recurring complaints with the export control program 
system concerns unilateral controls. Businesses do not mind com 
plying with controls if their competitors in other allied countries 
are subjected to comparable controls, for what do we gain when we 
apply these controls unilaterally and not multilaterally? Do we not 
just end up hurting our own businesses?

Mr PERLE. I think if we are foolish in implementing controls, we 
can simply hurt our own businesses. I would hope, Mr. Chairman, 
and this is a fervent plea, that you would help us by giving us the 
authority that we need to elicit a higher degree of cooperation then 
we are now getting

Mr. BONKER. Now, you just stated on page 6 that in seeking the 
cooperation of friendly countries, you have made some progress 
and these undertakings are proving successful.

Mr. PERLE. They have not been formally successful, and we have 
not gone far enough.

Mr. BONKER. Can you give the subcommittee an example of the 
success you have experienced?

Mr. PERLE. With respect to neutral countries——
Mr. BONKER. No, we are talking about Cocom countries.
Mr. PERLE. Oh, I think the current history has indicated a will 

ingness to reconsider some judgments of the past. For example, to 
be very specific, our circuit board technology was decontrolled, I 
think it is now recognized, prematurely, in that rash of decontrol 
that took place in the mid-1970's, and the importance of advanced 
printed circuit technology to military production is now better un 
derstood. And I believe that in the current list review, we will re- 
apply controls to advanced printed circuit technology.

Mr. BONKER. And other countries will cooperate in the imposi 
tion of these controls?

Mr. PERLE. Cocom is a product of consensus, and we are working 
hard to achieve it. It is a matter of persuasion.

UNILATERAL CONTROLS

Mr. BONKER. If an item is on our Commodity Control List but not 
on the Cocom list, is not the result of unilateral controls a failure 
to deny adversarial nations that commodity?

Mr. PERLE. That is true in those cases where the same item is 
available elsewhere. There are cases——

Mr. BONKER. Let's talk about the case where items are available 
in other countries. High technology is not just an American phe 
nomenon.

Mr. PERLE. Indeed.
Mr. BONKER. Japan and other countries, of course, are just as ad 

vanced. What do we say to U.S. businessmen about compliance 
with these unilateral controls, while their counterparts in other 
countries do not have to comply?

Mr. PERLE. We do not have much in the way of unilateral con 
trols with respect to Cocom.
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Mr. BONKER. Then if you were to set the Cocom list alongside 
Mr. Olmer's Commodity Control List, you are saying that they are 
fairly similar?

Mr. PERLE. Yes, indeed. The controls that are implemented na 
tionally and the Cocom controls are really very close. There may be 
occasional instance-——

Mr. BONKER. The list may be similar, but is the interpretation 
and the application similar?

Mr PERLE There are from time to time disputes about the inter 
pretation, but in Cocom, a Cocom country seeking an exception to 
the list has to obtain the approval of all of the other members of 
Cocom, including the United States. From time to time, someone 
falls from grace and issues a license entirely outside Cocom and, 
much as we regret that, I would have to say that we press the 
system awfully hard.

We were, if I may say, Mr Chairman, in the decade of the seven 
ties, the single most persistent claimant to Cocom for exceptions to 
the Cocom list, more than all the other countries put together, if I 
recall the numbers.

Mr BONKER. I wonder where this is leading us, because we are 
going to see more sophisticated applications of computer, telecom 
munications, and semiconductor technology in the 1980's. I can see 
the list continuing to grow and becoming more complicated to ad 
minister, while it becomes increasingly more difficult to obtain 
other countries' cooperation in maintaining the same controls—all 
of this while U.S. businessmen continue to try to compete in a very 
competitive world economy.

Mr. PERLE. I do believe it would help if we had a greater capacity 
than we have today to take action when companies, distinguished 
companies here in the country, violate Cocom regulations, because 
the violations are always painful.

Mr BONKER. Has your experience been that a lot of businesses 
deliberately violate the provisions of this act?

Mr. PERLE. I think the violations are rather more abundant 
among some of our allies than in this country, but we cannot put 
them in jail if they reside abroad.

Mr. BONKER. I have read the description of Operation Exodus 
and the justification for the budget request of $30 million. It sounds 
like a paramilitary operation, one that is directed against U.S. 
businesses. Mr. Olmer, do you have any comment on this?

Mr. OLMER. I think unfortunately, a certain degree of confusion 
has entered the discussion this afternoon, Mr. Chairman, with all 
due respect. American businessmen are getting screwed. There is 
no way around it. That is a flat statement that I am prepared to 
defend. But it does not mean the legislation is inadequate. It does 
mean that there are some things that need to be done to improve 
it, to give us some more negotiating leverage, to work harder to 
bring our allies into line in areas that we know affect our ability to 
help defend our common interests. But the fact remains unalter 
ably that our business community is taking a hosing in a number 
of specific areas.
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DISTINCTION BETWEEN CONTROL OF TECHNOLOGY AND GOODS

Now, the Commerce Department if responsible for maintaining 
the commodity control list. It does this with the assistance of prin 
cipally the Department of Defense. The commodity control list con 
tains several thousand products which are not-multilaterally con 
trolled at the present time, several thousand. It is beyond the abili 
ty of even the most intrepid of our many hardworking profession 
als to total up the complete number of products which are being 
controlled, because they exist in well over 200 different product 
categories, and an almost infinite number of individual pieces of 
equipment within time, just in talking about end products, semi 
conductors, blood analyzers, and the like.

On the other side of the coin is technology, and technology is not 
controlled by our Cocom partners, to the same extent as the United 
States. In fact, it is far the exception rather than the rule Our re 
sponsibility is to get them, and we have some progress in this re 
spect, to understand the great dilemma that is posed by this revolu 
tion in technology to which I referred earlier in this hearing.

It becomes increasingly, in my judgment, a reckless matter to at 
tempt to control the end product, because of its wide availability, 
not just in the United States and in Japan, but as I indicated earli 
er, in virtually every single industrialized country of the West 
where semiconductor components which exceed in complexity the 
most complex piece of semiconductor technology that is incorporat 
ed in the most modern Defense Department fighter aircraft today 
or Exocet missile that is available off the shelf in many different 
places around the world.

The ability to produce that and the keystone equipment neces 
sary to go along with that, is what we have been working very 
hard to develop with precision and to develop in a negotiation with 
our Cocom partners to make them understand the nature of the 
revolution and the way in which it is in our common interest to 
control it, but progress has been very, very slow, and I would reit 
erate that Cocom countries do not control technology to the same 
extent as the United States. We do, to a large extent, and in some 
areas we need, even ourselves, to improve both our track record 
and our understanding of how to go about it in a more efficient 
way.

I could not agree with you more. You will hear this afternoon 
ways in which leakage from the United States is likely to be 
slowed. I doubt that it will ever be completely stopped. Nabbing 
several thousand would-be exporters, some of whom have failed to 
properly complete the shipper s export declaration or may not have 
obtained the necessary export license through inadvertence, is one 
way but the vast majority of exporters have no criminal intention. 
The way in which important technology leakage and even equip 
ment leakage occurs is going to be stopped is by virtue of painstak 
ing investigation involving intelligence and surveillance and analy 
sis over a period of months.

We think we have a good track record in that regard, and I hope 
that you will agree after you hear from Deputy Assistant Secretary 
Wu in a little while. But I would encourage you, if you have the 
time, and. I know how pressed you are, not to go through the tomes
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that I have at my right, but to listen to an explanation perhaps at 
some other moment at your convenience of the intricacies of the 
distinction between technology and commodities, and the difficulty 
of acquiring multilateral agreement that the technology and know- 
how also need to be controlled.

Mr. BONKER. Thank you, Mr. Olmer. That is most helpful, and 
you had the last word from this panel.

Mr. Perle and Mr. Schneider, thank you for being here this after 
noon. This segement of the hearing is concluded, and we will now 
call to the witness table the administration witnesses on the en 
forcement procedures involved in the Export Administration Act.

[Recess]
Mr. BONKER. The subcommittees will come to order.
This session, examining enforcement of the Export Administra 

tion Act, is being held jointly with the Ways and Means Subcom 
mittee on International Trade, chaired by Sam Gibbons, which has 
jurisdiction over the Custom's Service budget.

Since we have already heard from the Department of Commerce, 
I think it would be appropriate to lead off with Mr. Wu, the 
Deputy Assistant Secretary for Export Enforcement. He will be fol 
lowed by the Commissioner of the U.S. Customs Service, William 
von Raab, and then followed by Mr. Lowell Jensen, Assistant At 
torney General, Department of Justice.

Gentleman, the hour is late. If you will please summarize your 
remarks, we will accept your full statement for the official record. 
We will hear from each of the witnesses before we proceed with 
questions.

Mr. Wu, I trust you had a successful trip to Paris. You were in 
volved in some of the work with Cocom countries, and I hope we 
will have a chance to touch upon that in your testimony.

STATEMENT OF THEODORE W. WU, DEPUTY ASSISTANT SECRE 
TARY FOR EXPORT ENFORCEMENT, DEPARTMENT OF COM 
MERCE
Mr. Wu. Mr. Chairman, I will comment on that later. Unfortu 

nately, we did not get to Paris, but in any event, our efforts on my 
trip to the various countries were instructive and constructive.

Good afternoon, Mr. Chairman and distinguished members of the 
subcommittees. As the chairman indicated, my name is Theodore 
Wu. I am Deputy Assistant Secretary of Commerce for Export En 
forcement. I have held that position since July 1982. In that capac 
ity, I am responsible for the implementation and execution of poli 
cies concerning the operation of the Office of Export Enforcement 
and the Office of Antiboycott Compliance. I come with a back 
ground as a federal prosecutor. Prior to coming to Washington, I 
spent 8% years in Los Angeles as assistant U.S. attorney, where I 
was deeply involved and gained extensive experience in the pros 
ecution and investigation of Arms Export Control Act violations 
and Export Administration Act violations.

I was responsible for some of the cases that I have read in the 
submitted statement of the Assistant Attorney General, Lowell 
Jensen. I was responsible for the prosecution of United States v. 
Edler, concerning the transfer of laser beams to the Soviet Union
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that Secretary Perle earlier mentioned. I also was responsible for 
the prosecution of Bruchhausen, also known as the Continental 
Technology case.

I am very pleased to be here in response to the February 14th 
invitation to give you an overview of the progress that is being 
made by the Department of Commerce in the enforcement of the 
Export Administration Act and the regulations under the act. 
Indeed, I am pleased to be able to state at the beginning that the 
top management of the Department of Commerce, from Secretary 
Baldrige, Deputy Secretary Fisk, Under Secretary Lionel Olmer, 
from whom you have heard today have all made a personal com 
mitment to me to ask me to come to Commerce to help with this 
export enforcement program. Their dedication and commitment to 
effective strategic export control enforcement is shown not only by 
their word given to me, but I have to say also by the significant 
reallocation of resources given to export control enforcement since 
I came on board.

I think it would be extremely pertinent to note that the Office of 
Export Enforcement is a single purpose enforcement agency. It is 
the only Federal agency that I know of whose raison d'etre is solely 
to enforce export controls, and therefore our efforts are not divert 
ed to doing something else. We do not bow to the whims of party 
changes that blow in various directions from time to time with re 
spect to enforcement. The resources given to us are used to enforce 
the act. I hope I would impress upon the distinguished members 
today that this is our equalizer that the Commerce Department has 
which, in my personal opinion, is significant and indeed the sine 
qua non factor if the country is to continue to have an effective 
export control enforcement policy.

EXPORT CONTROL ENFORCEMENT MEASURES

Now, the investigation and prosecution of export control enforce 
ment cases are not easy tasks. They are very complex. There are 
vast monetary inducements available to export control violators. 
There is also the frequent direct or indirect participation and in 
volvement on the part of hostile intelligence agencies and other 
government arms of our potential adversaries.

The Commerce Department has developed and is refining an 
ability to effectively deploy countermeasures and investigative re 
sources to enforce the Export Administration Act. The timely inter 
diction of illegally exported or attempts at illegally exported strate 
gic materials, as well as the successful resolution of these cases 
when they are detected, are painstaking efforts that require exten 
sive analysis of trade intelligence, commercial information, review 
of license data, exporter transactional history, technical informa 
tion, and we can run the gamut.

I would not doubt that our major enforcement efforts do not lie 
in conducting inspection at various ports. To be sure, an effective 
inspection force of some magnitude is important to maintaining the 
integrity of the control system. The Commerce Department Office 
of Export Enforcement has no intention of becoming another stand 
ing army of thousands of inspectors and investigators, and as I will 
show later on, our efforts and our intent are unique in the sense
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that we intend to be, and we are now well on the way to becoming, 
a highly specialized, trained export enforcement investigative arm 
that is well supported by intelligence operations.

By way of illustration, the landmark cases of United States v. 
Edler, which involved the illegal transfer of missile-like material 
manufacturing processes to France, Spawr Optical Research, suc 
cessfully prosecuted in 1980, United States v. Bruchhausen, as Mr. 
Lowell Jensen will probably later mention and which has probably 
become one of the most famous and complex illegal transfer cases 
that we have come to know—none of these involved the discovery 
of investigative leads through port inspection.-

What I am trying to say, gentlemen, is that investigation de 
pends on the lifeblood of proper utilization, collection and dissemi 
nation of intelligence Also, successful investigations and, indeed, 
timely interdiction of strategic technology and commodities being 
exported illegally is based heavily on information from the private 
sector.

Recognizing these two major points, our enforcement strategy is 
basically a two-pronged strategy. Shortly after my reporting to 
Washington, I filed an extensive paper with the top management of 
the Commerce Department concerning the strategy of the Office of 
Export Enforcement, which requires not only a professional, ag 
gressive and effective investigative arm with up-to-date equipment 
and modern use of intelligence, but also one that can rely heavily 
on the private sector's voluntary compliance. One step beyond that, 
the private sector should take part as an equal partner, a citizen 
partner, not only in voluntary compliance but also to provide the 
necessary enforcement intelligence and information, so that the 
Government, with all the sister agencies working in a cooperative 
manner, can stem the flow of illegal transfer of high technology.

The Office .of Export Enforcement works hand in hand with the 
Office of Export Administration, which is the licensing arm of the 
Commerce Department We are housed in the same building. We 
are within easy reach of the technical staff and the licensing ex 
perts. Indeed, the new Office of Export Enforcement in Los Angeles 
and San Francisco, as well as the office in New York, each has 
many computer terminals and tielines going directly to Washing 
ton. In Washington we can walk over to the next room or the next 
floor and contact licensing people for technical assistance. This is 
important because not only will be be able to do investigative func 
tions more effectively, but we can also adivse the licensing people 
what applicants, what foreign purchasers, might be suspected tar 
gets as far as possible illegal transactions are concerned. Because 
we operate jointly and together, we can serve a common goal; we 
can effectively implement and enforce the controls that we are 
charged to establish.

TRADE PROMOTION AND CONTROL CONFLICT

There is an allegation that there is an inherent and irreconcilia- 
ble conflict between the promotion of legitimate trade and the ef 
fective enforcement against illegal export. Gentleman, I respectful 
ly disagree with that.
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I think the promotion of legitimate trade is not only something 
desirable, but it is something absolutely necessary, because our na 
tional security interests depend on it. That is not to say that the 
promotion of legitimate trade overrides national security from the 
standpoint of the military and defense posture. We must strike a 
very delicate and fair balance. We must do that because Congress 
has charged us under the act to do that, and a healthy national 
economy is directly linked and critically hooked up to a vibrant 
export environment. Therefore, the Office of Export Enforcement 
special agents' intelligence analysis must—and I repeat, must—and 
we do perform our enforcement efforts with due respect, sir, to 
both charges: effective enforcement of the act with due regard to 
legitimate trade.

Now, since 1981 more attention has been paid by the Govern 
ment to export controls and more resources have been allocated.7 1 
will not go through the litany of reciting the critical nature of ef 
fective controls and the headway that is being made from day to 
day by the Soviet Union and the Warsaw Pact, other Warsaw Pact 
countries, in their efforts to acquire strategic technology illegally 
Much has been reported, much has been said, and I assure you 
much will continue to be reported.

Recognizing that the Soviet bloc nations are making intensive ef 
forts and are continuing to upgrade their undertakings to acquire 
Western-origin and U.S.-origin technology and commodities, and 
that these efforts, based on my personal opinion, are continuing at 
a high pace, knowing that, I would like to address what steps are 
being undertaken by the Commerce Department since the reorgani 
zation of its enforcement arm in May 1982.

COMMERCE DEPARTMENT INITIATIVES

As I indicated to you earlier, I reported for the job in July 1982. I 
have been in office some 1 months now. We have made impressive 
and substantial progress. To be sure, much remains to be done. 
However, our performance record, I believe, attests that the export 
control enforcement indeed has a top priority in Commerce, and 
that we are most suited for that mission.

Beginning last summer in the Department, the old Compliance 
Division was abolished and the Office of Export Enforcement was 
established. The strategy I have already mentioned. Operationally 
and technically, we rely heavily on intelligence. We call on the pri 
vate sector to assume an equal partnership role. They have been 
doing that. Each of the major cases that I have investigated and 
prosecuted involve leaks that come from the private sector. It is 
only the very, very small percentage of U.S. exporters that are 
making monetary gains at the cost of national welfare, and our ef 
forts and our resources are being channeled to that effort.

We are procuring advanced ADP hardware and software pro 
grams to handle investigative intelligence. We have put in oper- 
tional status two field offices in California. Those two areas were 
strategically picked because of the technology concentration out in 
those geographical locations.

As to the current state of things, our organization provided us 
with at least 40 on-board seasoned, experienced criminal investiga-
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tors to cover Los Angeles, San Francisco, New York, and Washing 
ton.

We have a concept of greater responsive strike force. We do not 
have agents and inspectors all over the country. That is not to say 
that additional strategically located offices should not be consid 
ered. It is not to say that they are not necessary or appropriate, 
but at the present time our plan of attack is to concentrate in the 
major areas.

INSPECTION PROCEDURES

Mr. BONKER. Mr. Wu, when you refer to investigators, are these 
people who follow up leads that have been provided to Commerce, 
or are they out there inspecting cargo shipments without advance 
leads from the private sector or other sources?

Mr. Wu. Mr. Chairman, the Office of Export Enforcement has 
five inspectors They are stationed at JFK International Airport for 
most of their time.

Mr. BONKER. You said in the L.A. and San Francisco regions you 
had 40.

Mr. Wu. I said inspectors. You asked about inspection.
Mr. BONKER. Oh, I'm sorry. Would you explain the role of inspec 

tors versus investigators and how that relates to this?
Mr. Wu. Yes, sir. We have an inspection program that consists of 

five inspectors at the present time. They are permanently assigned 
to JFK International Airport up in New York.

In fiscal year 1982 they covered seven major areas—Los Angeles, 
San Francisco, Baltimore, Chicago, Washington, New York, and 
Boston. They made trips periodically and they conducted spot in 
spections. However, their inspection effort is triggered by prelimi 
nary reviewing of shippers' export declarations and other docu 
ments. They study and analyze the documents before they detain 
shipment. After they detain questionable shipments, the inspectors 
will call or wire the facilitation branch of the Office of Export En 
forcement ih Washington, DC. They inform the Washington Staff 
that they have made a detention of a certain shipment.

Mr. BONKER. Mr. Wu, I am going to go through the inspection 
process with both you and Mr. von Raab. In instances where you 
have shipment without an export license, what do you do to deter 
mine whether or not an export license is required?

Mr. Wu. We look at the documents. We review for regularity of 
the information stated on the face of the documents. And then we 
make a determination with the assistance of the licensing people in 
the Washington area to see whether or not the equipment in ques 
tion is licensable. That is to say, whether or not a validated license 
is required if none was previously issued.

Mr. BONKER. And for those shipments that have a validated li 
cense, do you try to make a determination of whether the product 
is similar to the description?

Mr. Wu. That is a judgment call and that is up to the inspector's 
discretion.

Mr. BONKER. Is this done by looking at the shipping documents, 
or are you physically inspecting the shipments on the docks?

Mr. Wu. The inspectors do both.



242

Mr. BONKER. You do both? Then it is conceivable that at times 
you are out on the dock doing virtually the same thing that the 
Customs people do?

Mr. Wu. To the extent that they make physical site inspections, 
it is possible, yes.

Mr. BONKER And you do that yourself?
Mr. Wu. The inspectors do it.
Mr. BONKER. Commerce Department inspectors?
Mr. Wu. That is correct.
Now, the investigators are, in the main, criminal investigators. 

All the new investigators that were brought on board subsquent to 
my joining Commerce are seasoned and experienced criminal inves 
tigators that have served in various Federal law enforcement agen 
cies. And their role is to investigate leads that are available, make 
public contact with the private sector, participate in public aware 
ness programs, and study and analyze the intelligence that is col 
lected by the intelligence people or by themselves. Our sources of 
intelligence vary in the intelligence community, as well as our own 
Government people and the private sector. Then they take this in 
telligence and they would work the investigative leads to find out 
whether or not any violations are about to be perpetrated, whether 
any violations have been completed, and whether any interdictive 
efforts are required.

Did I answer your question, Mr. Chairman?
Mr. BONKER. There are a lot of new initiatives which you have 

just described. I wonder where you got the money to do all of this.
Mr. Wu. As I said, Mr. Chairman, approximately $1.509 million 

of additional funds was reprogramed since July 1982. Indeed our 
resources presently are finite and limited, but we have a new em 
phasis under the current administration, which I personally believe 
is long overdue. And with the resources that we now have, I believe 
that we are making a credible showing.

COMMERCE DEPARTMENT PROGRESS

If you will permit me, I shall continue and perhaps relate to you 
some of the progress that we have made. Now, we have devoted a 
significant amount of our reprograming sources to the acquisition 
of startup equipment, the most sophisticated state-of-the art ADP 
equipment systems for intelligence handling in the licensing proc 
ess. Communications systems are being acquired. We have surveil 
lance vehicles.

We have spent a signficant amount of money just on designing a 
specialized training program. The reason that is important is be 
cause I was a firm believer in operational readiness training. Some 
quarters will voice different opinions, but it is my personal and 
professional opinion that for strategic export control enforcement 
to be effective you must have specially trained personnel. The 
Export Administration Act is not an easy law to enforce. The en 
forcement and investigation activities are not simple functions, and 
therefore, the Office of Export Enforcement from the beginning of 
its existence in May 1982, has committed significant startup costs 
in professional training. And that involves participation of the pri-
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vate sector, because we believe in building a dialog with the private 
sector, whose full cooperation we enlist.

Since July we have referred over 20 cases to the U.S. Attorney 
for appropriate action. This is an expansion of 400 percent com 
pared to a year before.

We are working either alone or in a cooperative manner with the 
FBI and our sister service, the Customs Service. Some cases are 
brought in on our own intelligence initiatives while other cases are 
brought in because of private sector leads In some cases we oper 
ate independently; in other cases we operate with the Customs or 
the FBI or the U.S Marshals.

We have made significant progress in the Cocom area as well. As 
you indicated earlier, I have just come from Europe. The United 
States springboarded the first interagency enforcement harmoniza 
tion group. The U.S. Customs Service, the FBI, the Internal Securi 
ty of the Justice Department, the State Department, are all partici 
pants in this interagency group, and each one plays a significant 
role and makes an important contribution. We visited 5 countries 
in 12 days, and our trip was, as I said earlier, instructive and con 
structive And we will at a subsequent time provide the trip report.

Mr. BONKER. I would hope that you would submit some kind of 
report to the subcommittee, because we are very interested in what 
is happening in those Cocom countries.

Could you conclude your statement, Mr Wu, so that we can 
move along to the other witnesses and allow time for questions?

Mr. Wu. Well, I simply want to underscore that the Commerce 
Department is making significant contributions to effective export 
control enforcement.

I have concluded my remarks.
[Mr. Wu's prepared statement follows:]
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PREPARED STATEMENT OF THEODORE WAI Wu, DEPUTY ASSISTANT SECRETARY FOR 
EXPORT ENFORCEMENT, DEPARTMENT OF COMMERCE

Good Morning Mr Chairman and members of the Subcommittee, my 

name is Theodore Wai Wu I am Deputy Assistant Secretary of 

G«smsrce for-Export Enforcement and have held my preset position 

-sSce June 13, 1982 In this position I am responsible for 

policy formulation and implementation pertaining to the function 

of two offices, e g. the Office of Export Enforcement (OEE) and 

the Office of Antiboycott Compliance (OAC) Prior to that time I 

was an Assistant United States Attorney in the Central District 

of California For 8 1/2 years in that capacity, I investigated 

and prosecuted cases arising under the Export Administration Act 

and the Arms Export Control Act as well as other federal laws 

As to strategic export as well' as Arms Export Control violations, 

I prosecuted and coordinated the investigation of the Edler, 

Spawr Optical and the Bruchhausen cases. While I was an 

Assistant U.S. Attorney, I worked closely with agents of the 

Commerce Department, the Customs Service, the Federal Bureau of 

Investigation and a number of other concerned federal agencies

I am truly grateful to have the opportunity and privilege to be 

here today, Mr Chairman, to review with you and the members of 

the subcommittee the Commerce Department's role and activities in 

strategic export control enforcement
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Initially I am pleased to be able to say that the senior 

management of the Department of Commerce, including Secretary 

Egidrige, Deputy Secretary Fiske, Under Secretary Olmsr and 

Assistant Secretary Brady all have a strong commitment to 

mounting as effective and as credible an export control 

enforcement program as possible This has been clearly evidenced 

by the support and encouragement personally given to me by them 

Their commitment to enhancing the effectiveness of Commerce 

enforcement efforts is also shown by additional resources that 

have been allocated to Commerce's enforcement program since I 

assumed my duties at Commerce

It is important and pertinent to note at this point that OEE is 

the only federal agency whose reason-for-being is solely export 

control enforcement and whose resources are solely dedicated to 

that singular mission It is clear from even a cursory review of 

the recent histories of our major law enforcement agencies that 

their investigatory priorities change from time to time and 

change substantially as law enforcement mission policies change 

As the enforcement priorities of these other agencies change, the 

deployment of their resources also change Howevei, this is not 

true of OEE which has a single mission strategic export control 

enforcement
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The schemes and methods used by strategic export control 

violators are. among the most complex and specialized "feaced by law 

enforcement authorities To add to our challenges, these cases 

a& typically characterized by export and third country 

diversionary movement of high technology commodities and by the 

many intricacies attendant to foreign trade and international 

commercial transactions The vast monetary inducements available 

to export control violators and the frequent direct or indirect 

involvement on the part of hostile intelligence agencies in 

illegal export result in yet more complexity

The Office of Export Enforcement has developed and is refining an 

ability to effectively deploy countermeasures and focus 

investigative efforts to enforce the Export Administration Act 

(Act) and Export Administration Regulations (EAR) The timely 

interdiction of illegal exports and successful resolution of 

cases frequently require long, painstaking efforts involving the 

analysis of intelligence leads, the review of licensing data, 

exporter transactional history and technical information, as well 

as the employment of traditional law enforcement investigative 

techniques For the most part, our major cases are not the 

result of inspection of cargo at international ports While 

cargo inspection plays a material role in our export control 

enforcement program, my experience compels me to conclude that 

well-planned and methodically executed investigatory activities
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concentrated as far upstream as possible produce the best 

possible results In this connection, it is illustrative that 

nisc of the export violations I prosecuted, Edlcr Indistrics 

(£77, 1979), Spaur Optical Research, Inc (1980) and Bruchhausen 

and Maluta (1981), involved the discovery of investigative leads 

from cargo inspection

The Office of Export Administration (OEA), which is the export 

licensing agency of Commerce, and OEE work closely with one 

another and are mutually supportive OEE provides OEA with 

intelligence necessary to prevent the issuance of export licenses 

that would be prohibited by the Act The Commerce Deprtment 

enforcement arm assists OEA in ascertaining whether the 

provisions and conditions of licenses are adhered to once they 

are issued

Since OEA and OEE are in the same Department and are virtual 

neighbors, OEE personnel have immediate access to OEA technical 

personnel and data, thereby enabling them to quickly determine 

appropriate responses to technical problems that occur in the 

course of investigations These include such issues as whether 

(.eitain commodities or technologies have been targeted by our 

potential adversaries for acquisition, the presence of or absence 

of OEE jurisdiction over a given commodity, whether a validated 

export license is required in a questioned case, and information 

on any past export activities on the part of suspect parties



248

Export Enforcement/Trade Promotion Conflict

r 

TJicrc is a contention that an irreconcilable conflictjc"kicto 

b£ween promotion of legitimate trade and prohibition of illegal 

export I respectfully disagree with the proposition that 

promotion of lawful exports and effective export control 

enforcement are mutually antagonistic In fact, given a 

commitment to vigorous and responsible strategic export 

enforcement, the opposite is true The one role complements the 

other.

Congress wisely recognizes that the security of our country is 

enhanced if we effectively enforce our controls without 

unnecessarily or unreasonably impeding legitimate trade There 

can be no doubt that national security is dependent not only on 

strong military defense but also on economic health, which itself 

is critically linked to a vibrant legitimate export environment 

and ability to be competitive in the world market

As we live in an era of uneasy political peace as well as keen 

international economic competition, a vigilent export control 

enforcement program is vital to the nation's security as well as 

its economic vitality Therefore, our nation's enforcement
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efforts must not only be effective but also must not stifle 

legitimate exports The Commerce Department, due to o-ts long 

pxript iPticP and institutional pxpprfisp and mpraory gauged in thp 

ir^lementation of American trade policy, is uniquely suited to 

direct a responsible, vigorous enforcement program with due 

regard to legitimate export interests.

Magnitude and Effects of Export Control 

Violations A General Assessment

Since 1981 more attention has been paid by the federal government 

to export control and more governmental law enforcement resources 

have been expended on dealing with export control violations.

The Soviet Union and her satellite states continue to increase 

the magnitude and refine the focus of their efforts to acquire 

U S origin technology which they cannot obtain legally under the 

Act and the EAR There has been a. substantial increase in the 

level of Soviet Bloc resources devoted to obtaining U S 

technology and of evidence that specific technology and 

commodities are targeted for acquisition by Warsaw Pact countries

Our enhanced intelligence collection and analysis activity is 

uncovering, in greater frequency, new sophisticated diversion
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networks Some take on characteristics "similar to those of 

legitimate multinational business. Others involve th^.active

participation of foreign governments ^J
r-

Proper investigations of these cases require more enforcement 

manpower and resources By way of illustration, the infamous 

Bruchhausen case took up 1 7 man years of criminal investigation 

time by one Commerce investigator who was assisted by several 

Customs personnel on a continual basis We are now finding an 

increasing number of cases that approach the level of challenge 

and complexity presented by Bruchhausen

I would like to now address some of the concrete steps Commerce 

has taken since the reorganization of the Department's 

enforcement arm which demonstrate that we have made substantial 

progress toward the establishment of a truly effective export 

control program I am mindful that much remains to be done, 

however, our initiatives and diligence should put to rest the 

proposition that export control has a low priority in Commerce 

and that we are unsuited for that mission Quite candidly, our 

record to date indicates that the contrary is true Beginning 

last summer the Department's export control enforcement ws 

completely reorganized The old Compliance Division in the 

office of Export Administration was abolished, the Office of 

Export Enforcement was created
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P'lFORCEMENT STRATEGY

Wvmova designed a comprc.>hcr.Di"e enforcement ct-rai-pgy to 

th*t our resources are dnrected to high priority investigations, 

by experienced criminal -investigators and it involves the 

application of intelligence analysis and automatic data 

processing to the handling of intelligence.

Our strategy also calls (for the assumption of an equal 

partnership role by the private sector, which is the first line 

of American defense agaiinst illegal export of strategic 

technology and products. We are working with the private sector 

through public appearances, government-private sector education 

programs and other contacts to achieve greater awareness of, and 

effective voluntary con>liance with, export control laws and 

regulations

We are actively procuring advanced ADP hardware with a classified 

storage capability We are also working to obtain the 

appropriate software for this system

28-755 O - 86 - 9
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FIELD OFFICES AND EQUIPMENT

T'-^o ne" field offices ha-'e been opened and are fully -qgerational 

iiCLos Angelas "and San Francisco The New York field office and 

the Washington staff of criminal investigators have been 

strengthened We plan to open additional field offices in the 

next eighteen months and expand our present investigative and 

intelligence manpower As to the onboard strength of field 

capable experienced criminal investigators, OEE currently has no 

less than 40 such special agents The Los Angeles and San 

Francisco areas each has approximately 12 investigators 

Washington, DC has no less than 15, and New York has 5 with 5 

inspectors

In the last five months more than 35 criminal investigators, 

intelligence analysts and program professionals have been hired 

Recruitment of additional criminal investigators and intelligence 

personnel is continuing

We ha^e committed $365,000 to equip these agents with 

state-of-the art investigative equipment, including computers, 

vehicles, surveillance gear and communications systems We 

intend to spend an additional $70,000 during the remainder of 

this fiscal year
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Our new special agents are highly trained and experienced 

criminal investigators OEE investigators who were wi h us prior 

ts_the reorganization of Commerce' £. Expert eiif oicem9!VS "ar m have 

a.£teady successfully completed 01 been scheduled to complete 

necessary law enforcement training at the Federal Law Enfoicement 

Training Center We are also developing a specialized 

Operational Readiness Training Program unique to strategic export 

control enforcement This program will also cover appropriate 

law enforcement and criminal ]udicial procedures and will include 

strategic export control intelligence processing and 

application These intensive, specialized training efforts are 

being undertaken at my direction and under my close guidance I 

am supported by a former Assistant U S Attorney of the Criminal 

Division of the Justice Department who is on my staff, a training 

specialist and several senior criminal investigators who joined 

OEE from other federal enforcement agencies

Operational travel is essential to the successful resolution of 

cases, and we have budgeted $152,000 for this purpose in this 

year's travel budget allowance
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IMPROVED ENFORCEMENT PERFORMANCE

TSc-rcvitalization efforts arc far from ccrr.plctB tJcTgttheiess, 

oC initial steps are producing tangible results We are, in 

fact, conducting investigations of types and magnitudes which 

could not have been pursued in the past Moreover, Commerce, 

like other export control enforcement sensitive federal agencies, 

is no longer working under contraints of the past detente 

environment which did not encourage proactive enforcement 

intiatives Since July 1982, we have been able to heighten 

significantly our emphasis on and devote far more efforts to 

field investigation, "conspiracy strikes", interdiction of 

illegal exports, the development of information sources and 

assessment of intelligence Several important national security 

control investigations have been initiated. Some of these are 

being conducted in conjunction with the FBI and/or Customs We 

initiated these on intelligence leads developed by OEE These 

matters are not the sort of ex post facto damage assessments that 

generally characterized export enforcement in the past Rather, 

they are the by-products of Commerce initiative and proactive 

investigations aimed at interdicting illegal exports prior to 

their completion and at effectively solving cases for prosecution 

We have analyzed the so called "backlog" of the former Compliance 

Division This "backlog" was found to contain approximately
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1,250 items and included news clippings with vague allegations, 

other assertions which were not susceptible to verification, and

-!? " substantive Icadc wan anting n:"cotigaticn r_f
r-

We have now culled out the non-viable leads, combined duplicative 

allegations, and assigned viable investigative matters to our 

Investigation Division of OEE The present backlog of less 

significant matters is approximately 253 This will be brought 

down to an acceptable case management level as additional 

investigators and intelligence personnel are brought on board 

We have established procedures to prioritize incoming leads and 

intelligence so that any backlog will be made up of less critical 

and time sensitive items.

The Office of Export Enforcement is currently involved in the 

referral to the Department of Justice of twenty-three cases 

involving possible criminal violations of the Export 

Administration Act Of these twenty-three, sixteen have been 

solely or primarily investigated or were initially referred to 

Justice by our special agents since July 1, 1982 for appropriate 

action Office of Expoit Enforcement agents ate located in 

Washington, D C , New York City, Los Angeles, and the San 

Francisco area, and the referrals by our agents to United States 

Attorneys' offices have taken place primarily in those areas 

OEE special agents have been requested and are lending assistance



256

to United States Attorneys' offices and to other agencies in 

about half a dozen other investigations of possible export 

control related violations ?-
r-

In one recent referral to the United States Attorney for the 

Eastern District of New York, our agents prevented the illegal 

export of ovei $400,000 of state-of-the-art semiconductor 

manufacturing equipment and technology and executed, with the 

assistance of the U S Marshals Service, a search warrant on the 

premises of the businessman involved in the export That 

investigation was conducted over a six-month period and involved 

seven OEE special agents and three OEE inspectors

Several other recent and continuing investigations resulted from 

analysis of licensing information by our intelligence analysts 

working in conjuction with our special agents In two cases, 

information obtained from licensing histories of suspect firms 

was compared to known equipment acquisitions by those firms 

apparent violations of the export act were found, and search 

warrants were served on the offices of the firms The business 

records which were obtained in those searches have indicated 

continuing patterns of violations of the Export Administration 

Act by the two firms, and possible connctions with Soviet Bloc 

countries
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These are not the only cases that are being vigorously 

investigated by the Office of Export Enforcement, but -there are 

cxsistrair.tG upon us to use discretion in diGcuscir.g cjch caocc 

ptJElicly

In general, I would characterize most export control cases as 

originating with information supplied by trade or concerned 

citizen sources These investigations then are developed 

laboriously by the acquisition and analysis of information on the 

purchase and shipment of controlled products They are not 

necessarily amenable to quick solution, but long-term 

investigations involving analyzing multiple sales and shipments 

of equipment which require the painstaking reconstruction of 

events

As I noted earlier, Commerce's inspection program, while not a 

principal thrust of our enforcement efforts, nevertheless plays 

an important role As the Sub-Committee will note from Annex A, 

in FY 82 our five inspectors conducted 9,124 inspections at seven 

principal ports which resulted in 584 detentions Of these 584 

detentions, 242 resulted in seizures because of failuie to obtain 

the required export license This gives a seizure-to-detention 

ratio of 42 5%
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Mr Chairman, I can take pride in this professional achievement 

record No one can legitimately degrade our efforts _r-

Iitaddition to the criminal sanctions available through 

prosecutions of export violations by the Justice Department, the 

Commerce Department also has the capability of prosecuting firms 

and individuals administratively within the Department These 

administrative proceedings can result in the imposition of civil 

penalties and of denial of export privileges The latter is a 

potent weapon against export contol violators outside the 

jurisdiction of the United States The denial of export 

privileges can and does severly affect the business-making 

capability of a "denied party" and prevent controlled U S origin 

technology and commodity from falling into the hands of foreign 

violators and suspected diverters

I anticipate that in the next several months a number of 

indictments will be returned in OEE-initiated export control 

cases We are working at deliberate and concentrated speed to 

provide the Justice Department with the best possible cases for 

prosecution These cases do not come easily, and they do not 

come quickly I am confident that we could do even better if we 

had the necessary police powers
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INTERAGENCY COOPERATION

( 

O'-jr cr.forccncnt efforte arc not undertaker, in a vaccust* It is 

eSential that we establish close working relationships with 

other agencies within the federal law enforcement and 

intelligence community who can bring particular expertise and 

experience to bear on the problem

As I noted earlier, our agents work closely on investigations 

with other agencies, notably Customs and the FBI We are 

developing memoranda of understanding dealing with such matters 

as the exchange of information and coordination of investigations 

with the concerned federal agencies. The frequency and 

effectiveness of cooperation between OEE agents and those of 

other agencies has improved markedly in past months

We have paid particular attention in recent months to the 

improvement of our relations with the Customs Service There 

must be close cooperation between our two organizations I think 

it appropriate at this juncture to offer a clarifying point 

i.oiii.ei.ning Operation Exodus and out role with legatd thereto

Exodus is a Customs program Our role in Operation Exodus is 

narrow and well defined Commerce provides licensing information
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to Customs upon their request after the detention of an export 

shipment is made by Customs inspectors at their indepejrtent 

initiative If a chipn-.cnt involve:; a violation cf thqjExpcit 

Administration Regulations the Commerce Department assesses the 

nature and scope of the violation and accordingly advises the 

Customs Service whether the shipment is seizable under law As a 

general rule. Commerce does not recommend seizure of a shipment 

if the detected violation is merely of a technical nature and 

does not involve a failure to obtain the necessary export license

Our record of seizure recommendtions to Customs shows that 

Customs made 293 EAA related seizures between July 1, 1982 and 

January 31. 1983. Of these seizures. 164 were made at Commerce's 

request because the violations were detected and detention 

effected by Commerce inspectors OEE additionally reviewed the 

detention files pertaining to the other 329 violations that were 

detected by the Customs Service and recommended that Customs 

seize those shipments as well

On June 18, 1982 the Department issued a 'blanket" deteimination 

under section 12(c) of the Export Administration Act permitting 

operating level officials in Commerce to authorize the Justice 

Department to use publically certain infoimation that is
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otherwise confidential in the prosecution of export control 

violations arising out of Operation Exodus .j-

W^have had—a number of discussions with Customs in connection 

with our efforts to conclude a Memorandum of Understanding 

between our two services. The Memorandum of Understanding will 

include arrangements for information sharing and the coordination of 

overseas investigations

COCOM ENFORCEMENT

We anticipate that our strengthened export enforcement efforts in 

the U S. will result in a considerable increase in attempts 

outside the United States to illegally obtain COCOM embargoed and 

U S unilaterally controlled commodities from foreign sources 

To counter this challenge, we are working to attain the 

harmonization of enforcement efforts among our COCOM allies and 

other concerned nations

An interagency working group on COCOM enforcement chaired by me, 

and consisting of key agencies concerned with export control, was 

established to coordinate our efforts in this regard This group 

included representatives of Commei.ce, the State Department,
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Customs, the FBI and the Internal Security Section of the Justice 

Department A round of meetings between members of ttixs 

i^i-Cragciicy group ar.d counterpart cxpoit cor.ti.cl cnfojrfcniont

in four of the COCOM countries was concluded last week

These sessions were informative and constructive and enabled us 

to have direct substantive contact with the appropriate 

authorities overseas in order to achieve greater export control 

enforcement coordination and cooperation
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Annex A

Mr. Chairman, 1 would like to acquaint the Sub-Committee with the recent 
record of our inspections program. It demonstrates that Commerce is making 
a difference and that the finite resources that we bring to bear on one 
aspect of the problem of illicit technology transfer have positive and 
meaningful results. To make these statistics more meaningful and to give 
them additional perspective we have also included applicable statistics 
from the Custom Service's Operation Exodus. -~~

- - Conijiiei ce OLE and Customs Inspection PiUKrom Activity

Time 
Period

FY 81 - Commerce 

FY 82 - Commerce

FY 82 - Customs 
OPEXODUS

FY 83 - Commerce(3)

FY 83 - Customs 
OPEXODUS

(3)

Inspections 
Conducted

10,369

9,124

(*)

2,227 

(*)

Detentions 

628 

584

2,481

167

809'

0)

(2)

Violations
Resulting in

Seizures

128

242

765

81 

286'

0)

(2)

Ratio of 
Violations to 

Detentions

.255

.425

.308

485

.353

(1)

(1) These statistics are published in the Customs Operation Exodus - 
FY 82 Report dated 13 December 1982. They represent the "total 
number of Operation Exodus seizures for FY 82" in "33 ports". Of 
the 765 seizures, 82 were "OMC Seizures" made pursuant to Customs 
enforcement of the State Department-administered Arms Export Control 
Act. Thus, according to the Operation Exodus annual repoit the 
ratio of detected violations to detentions resulting from Customs 
enforcement of the Export Administration Regulations is 275 
However, it must be noted that of these 765 seizures reported 
under Operation Exodus, 242 of these seizures were requested b\ 
Commerce based on violations detected by Commerce's Office of 
Export Enforcement inspectors

(2) These statistics represent the number of detentions and seizures 
reported by Customs to Commerce OEE Facilitation Section. The 
286 seizures also included the 81 seizures requested b> Coirjnercc 
because of violations detected by Commerce inspectors.

(3) As of 11 January 1983.

(*) The number of inspections conducted by Customs is unavailable to 
Commerce. According to the Operation Exodus - FY 82 Report pub 
lished by Customs, when Exodus was initiated in FY 82, the Com 
missioner of Customs "directed that 49 special agents, 35 Customs 
inspectors, 35 Customs patrol officers, 5 import specialists and 2 
analysts be assigned to the program". The Operation Exodus program 
extended its coverage to 33 ports by the end of FY 82, with an 
additional 292 full-time positions provided for the program.

Inspections by Commerce are conducted only at JFK International 
Airport, New York, and at six other major ports by four full-time 
and one part-time inspectors.
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Mr. BONKER. Thank you, Mr. Wu. Your full statement will be in 
cluded in the record.

Mr. von Raab, we want to thank you for taking time to be with 
us this afternoon. We appreciate your patience and we look for 
ward to your testimony.

STATEMENT OF WILLIAM VON RAAB, COMMISSIONER, U.S. 
CUSTOMS SERVICE

Mr. VON RAAB. Thank you very much.
First of all, I would like to state that we are happy to be here 

and we thank you for the opportunity to report on the enforcement 
of the Export Administration Act. You did ask me some specific 
questions. They are attached to my testimony. I will not go over 
those in my formal report.

What I would like to do is make a statement on Operation 
Exodus, the primary Customs responsibility under the Export Ad 
ministration Act. Before Operation Exodus, controls on the export 
of critical technology were honored more in the breach than in the 
observance. The Export Administration Act and the Arms Export 
Control Act were regarded lightly, if at all, and often they were 
simply disregarded. With Operation Exodus, the United States has 
begun the first major systematic effort to keep critical technology 
out of the hands of potential enemies while facilitating trade and 
commerce with trading partners abroad.

SOVIET ACQUISITION OF WESTERN TECHNOLOGY

This hearing and others like it manifest a growing concern with 
the transfer of critical technology. But despite the issue's higher 
profile, its magnitude and urgency bear repeating.

The threat is real. The stakes are high, and failure would be 
costly to our national security in ways that do not fit neatly into a 
cost-benefit analysis.

For decades, the United States and its allies have opposed Soviet 
quantity with Western quality. Our technological superiority has 
made our defensive positions credible. In doing so, that superiority 
has helped preserve the peace in the world.

The Soviets recognize this technology gap. Shortly before his 
death, the late Soviet President Leonid Brezhnev implicitly recog 
nized the failure of Soviet science to keep pace with the West, and 
admonished the Soviet scientific establishment with these words:

We expect that our scientists, designers, engineers and technicians will do every 
thing possible to resolve successfully all tasks connected with defense technology 
The Soviet Union should be up to the mark in all respects equipment, structure 
and methods of training It should correspond to the requirements of the present 
time

The Soviet Union has never been passive in the conduct of its re 
lations, and they are certainly not now. They have aggressively 
sought—both illegally and legally—to obtain from the United 
States, Western Europe and Japan scientific information and dual 
purpose technology related immediately, or even remotely, to the 
refinement of existing weapons systems, to the development of new 
systems, and to the improvement of Soviet military production.
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Their success until lately has been alarming for us, but certainly 
most gratifying for them. They have acquired computers, lasers, 
guidance and navigation systems, structural materials and micro 
processors just to name a few. But all of their acquisitions have two 
things in common: they have military value and they were ac 
quired with relative ease.

Most of the details of the Soviet effort have been revealed to this 
committee, but there is one aspect that I think deserves emphasis. 
The Soviet Union and its East bloc allies are not simply seeking 
out technological targets of opportunity. Obviously, they will pick 
those off should they present themselves. But KGB agents, stu 
dents, and Soviet diplomatic personnel have very specific marching 
orders. They are to procure specific items, items that the Soviets 
are either unable to produce or which they prefer, because of qual 
ity, to obtain from the United States.

We can assume that their efforts to acquire U.S. technology will 
continue and will probably increase in scope and intensity in the 
coming years, as the complexity, number and sophistication of 
their new weapons systems grow. And if the past is any indication 
of the future, the Soviet Union—according to published intelligence 
reports—can be expected to develop and deploy roughly 200 new 
weapons systems in the eighties. An integral part of that effort will 
undoubtedly be the attempted acquisition of critical components 
and modern manufacturing technologies from the West.

Right now the Soviet Union is incapable of fulfilling its own am 
bitious military production goals. They know they need Western 
technology and know specifically what technology they need. Their 
operatives are looking for particular components and manufactur 
ing techniques that are and will be needed by the Soviet arms in 
dustry.

If successful in their ambitious program, the Soviet Union: Will 
save hundreds of millions of dollars and years of R&D; Will mod 
ernize critical sectors of their military industry; Will reduce engi 
neering risks and limit increases in military production costs by 
copying proven Western designs; Will achieve better weapons per 
formance than if they had been forced to rely on their own technol 
ogy; And will develop countermeasures to Western weapons.

The United States on the other hand, will be forced to spend 
even more to counter the addition of quality to the Soviets' advan 
tage in quantity.

OPERATION EXODUS

One of the Federal Government's responses to this threat has 
been through the Customs Service's enforcement of the Export Ad 
ministration Act and the Arms Export Control Act. Our authority 
under these laws has been delegated to us by the Secretaries, of 
Commerce and of State respectively. They have determined the 
specific categories of civilian and military technology that require 
licensing, and we then enforce the law.

We do so effectively, and we are effective because we have the 
manpower and the experience. We are a seasoned unit, a unit that 
has been tested literally for two centuries. The Customs Service in 
administering Operation Exodus is like a veteran combat unit or-
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dered into the field. The terrain may be slightly different, the 
enemy may be coming from another direction, but we have been in 
that situation before and we known how to handle it.

Having been given our objective by the Commerce, State, and 
Treasury Departments, we mapped out a strategy that is now 
known as Operation Exodus. The first stage of Operation Exodus 
concentrated primarily on inspection of outbound cargo. Since few 
inspections had been made in the recent past, it was essential that 
an active presence be established at the border. That activity has 
resulted in increased compliance with the Nation's export laws. Ex 
porters are now more aware of their responsibility, particularly 
under the Export Administration Act, and though a few export 
shipments have been delayed as a result of this program, these 
delays should diminish substantially in the near future We are 
continuing to educate our inspectors, so they can better recognize 
particular exports which may be in violation of our laws. And we 
will introduce mini-computers in the field, programed with key in 
formation, so that an inspector can immediately determine the li 
censing status of a commodity.

To coordinate our activities and expedite them, we have estab 
lished an Exodus Command Center in Washington. It supports field 
examination teams by obtaining essential licensing and product 
identification information from the Department of State and Com 
merce and relaying it to the field.

At the outset of the program, it was evident that once the Cus 
toms presence had been established, as it is now, the detection of 
export violations would require greater emphasis on investigation 
than on inspections. Just as the drug smuggler uses more and more 
ingenious methods to deceive the customs inspector, so too will the 
high-tech smuggler becomes more devious.

Consequently, the second stage of Operation Exodus focuses pri 
marily on investigations and intelligence. Customs special agents 
are qualified to investigate violations of the Export Administration 
Act and the Arms Export Control Act. They are well trained at de 
tecting various smuggling techniques and deceptive cargo traffick 
ing. And their investigations of import community, which to a 
large degree is also the exporting community.

Once the Customs Service has firmly established the program do 
mestically, we will begin relying heavily upon our foreign offices to 
investigate violations of our country's export laws. Stage three of 
Operation Exodus will draw on the established expertise of these 
offices to investigate attempting diversions of control commodities.

While obtaining foreign cooperation has been one of the great 
problems in establishing effective United States and allied export 
controls, we have had little problem in obtaining the assistance of 
foreign customs and law enforcement services. The Customs Serv 
ices of almost every allied country with which we deal is responsi 
ble for the control of both exports from and imports into their re 
spective countries. The cooperative agreements which we enjoy 
with the Customs Services of several foreign countries give us liber 
al access to their corresponding paperwork, cargo examination and 
surveillance capabilities. In addition, our foreign-based investiga 
tors are well versed in the languages and mores of the countries in 
which they work and live.
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With over 700 trained, experienced, career criminal investigators 
stationed both here and abroad, Customs has the people trained 
and in place to conduct any investigation of a violation of our 
export control laws. In both the second and third stages of Oper 
ation Exodus, this valuable resource will be widely used

While no program can attain 100-percent effectiveness, Oper 
ation Exodus by any standard has been successful. We believe that 
we have reduced the illegal flow of U.S. technology abroad, and 
that we have done so with minimal effects on the export communi 
ty in this country.

Acting under both the Export Administration Act and the Arms 
Export Control Act, the Customs Service has established an impres 
sive record. Customs has detained 2,481 shipments in fiscal year 
1982, a miniscule percentage of 9 9 million total shipments; 765 of 
the shipments detained were actually seized, an even smaller per 
centage of total shipments and slightly less than one-third of the 
shipments detained The seizures were valued at slightly more than 
$55 million. These figures inlude 82 seizures under authority from 
the Office of Munitions Control. One may quibble with their inclu 
sion on the grounds of statistical purity, but whether technology or 
munitions they were ultimately destined for unfriendly hands and 
for use in battle.

By any criterion, the Customs Service's administration of the 
Export Administration Act and the Arms Export Control Act has 
been a success. That is the message we have gotten from the intel 
ligence community. It is also evident from the record, a record that 
includes five documented cases of Soviet operatives caught divert 
ing critical technology. I might comment that just this morning 
three individuals pleaded guilty, two of whom to felony offenses 
with respect to efforts on their part to ship a diesel block assembly 
line to the Kama River truck complex, something that Deputy Sec 
retary Schneider referred to in his testimony. We look forward to 
even greater successes in this area.

Lenin once said that the capitalists would sell them rope with 
which the communists would hang them. I am informed that Sena 
tor Humphrey once said that we should sell the Soviets anything 
that they could not shoot back at us. Well, speaking for the Cus 
toms Service, I believe that I can assure you that we will not let 
the Soviets acquire either the means to make the rope or anything 
that they can shoot back at us.

Thank you very much.
[Mr. von Raab's prepared statement follows:]
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PREPARED STATEMENT OF WILLIAM VON RAAB, COMMISSIONER, U S CUSTOMS SERVICE

MR, CHAIRMAN, MEMBERS OF THE COMMITTEE, THANK YOU FOR THE 
OPPORTUNITY TO REPORT ON ENFORCEMENT OF THE EXPORT ADMINISTRATION 
ACT. SPECIFIC QUESTIONS THAT WERE RAISED BY THE COMMITTEE ARE 
ADDRESSED IN AN ATTACHMENT TO MY TESTIMONY. I'D LIKE NOW TO MAKE 
A STATEMENT ON OPERATION EXODUS, THE PRIMARY CUSTOMS RESPONSIBILITY 
UNDER THE EXPORT ADMINISTRATION ACT.

OVERVIEW

BEFORE OPERATION EXODUS, CONTROLS ON THE EXPORT OF CRITICAL 
TECHNOLOGY WERE HONORED MORE IN THE BREACH THAN IN THE OBSERVANCE. 
THE EXPORT ADMINISTRATION ACT AND THE ARMS EXPORT CONTROL ACT 
WERE REGARDED LIGHTLY, IF AT ALL, AND OFTEN THEY WERE SIMPLY 
FLOUTED. WITH OPERATION EXODUS, THE UNITED STATES HAS BEGUN THE 
FIRST MAJOR, SYSTEMATIC EFFORT TO KEEP CRITICAL TECHNOLOGY OUT 
OF THE HANDS OF POTENTIAL ENEMIES WHILE FACILITATING TRADE AND 
COMMERCE WITH TRADING PARTNERS ABROAD.
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THIS HEARING AND OTHERS LIKE IT MANIFEST A GROWING CONCERN 

WITH THE TRANSFER OF CRITICAL TECHNOLOGY. BUT DESPITE THE*ISSUE'S 

HIGHER PROFILE, ITS MAGNITUDE AND URGENCY BEAR REPEATING.

THE THREAT IS REAL. THE STAKES ARE HIGH. AND FAILURE WOULD 

BE COSTLY TO OUR NATIONAL SECURITY IN WAYS THAT DO NOT FIT NEATLY 

INTO A COST/BENEFIT ANALYSIS.

FOR DECADES, THE UNITED STATES AND ITS ALLIES HAVE OPPOSED 

SOVIET QUANTITY WITH WESTERN QUALITY. OUR TECHNOLOGICAL SUPE 

RIORITY HAS MADE OUR DEFENSIVE POSITIONS CREDIBLE. IN SO DOING, 

THAT SUPERIORITY HAS HELPED PRESERVE THE PEACE OF THE WORLD.
£

THE SOVIETS RECOGNIZE THIS TECHNOLOGY GAP. SHORTLY BEFORE 
HIS DEATH, THE LATE SOVIET PRESIDENT LEONID BREZHNEV IMPLICITLY 
RECOGNIZED THE FAILURE OF SOVIET SCIENCE TO KEEP PACE WITH THE 
WEST, AND ADMONISHED THE SOVIET SCIENTIFIC ESTABLISHMENT IN THESE
WORDS.

"WE EXPECT THAT OUR SCIENTISTS, DESIGNERS, ENGINEERS 

AND TECHNICIANS WILL DO EVERYTHING POSSIBLE TO RESOLVE 

SUCCESSFULLY ALL TASKS CONNECTED WITH DEFENSE TECHNOLOGY.
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THE SOVIET UNION SHOULD BE UP TO THE MARK IN ALL RESPECTS:
EQUIPMENT, STRUCTURE AND METHODS OF TRAINING... IT SHOULD
CORRESPOND TO THE REQUIREMENTS OF THE PRESENT TIME."

THE SOVIET UNION HAS NEVER BEEN PASSIVE IN THE CONDUCT OF 
ITS RELATIONS, AND THEY ARE NOT NOW. THEY HAVE AGGRESSIVELY 
SOUGHT -- BOTH LEGALLY AND ILLEGALLY   TO OBTAIN FROM THE UNITED 
STATES, WESTERN EUROPE AND'JAPAN, SCIENTIFIC INFORMATION AND DUAL 
PURPOSE TECHNOLOGY RELATED IMMEDIATELY   OR EVEN REMOTELY   TO 
THE REFINEMENT OF EXISTING WEAPONS SYSTEMS, TO THE DEVELOPMENT OF 
NEW SYSTEMS, AND TO THE IMPROVEMENT OF SOVIET MILITARY PRODUCTION.

THEIR SUCCESS UNTIL LATELY HAS BEEN ALARMING FOR us, BUT
CERTAINLY MOST GRATIFYING FOR THEM. THEY HAVE ACQUIRED COMPUTERS, 

LASERS, GUIDANCE AND NAVIGATION SYSTEMS, STRUCTURAL MATERIALS AND 

MICROPROCESSORS TO NAME JUST A FEW. BUT ALL THEIR ACQUISITIONS 

HAVE TWO THINGS IN COMMON: THEY HAVE MILITARY VALUE, AND THEY WERE 

ACQUIRED WITH RELATIVE EASE,

MOST OF THE DETAILS OF THE SOVIET EFFORT HAVE BEEI* REVEALED

TO HOUSE AND SENATE COMMITTEES, BUT THERE is ONE ASPECT THAT I
THINK DESERVES EMPHASIS.
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THE SOVIET UNION AND ITS EAST BLOC ALLIES ARE NOT SIMPLY 

SEEKING OUT TECHNOLOGICAL TARGETS OF OPPORTUNITY. OBVIOUSLY, 

THEY WILL PICK THOSE OFF SHOULD THEY PRESENT THEMSELVES.

BUT KGB AGENTS, STUDENTS, AND SOVIET DIPLOMATIC PERSONNEL 

HAVE VERY SPECIFIC MARCHING ORDERS; THEY ARE TO PROCURE SPECIFIC 

ITEMS -- ITEMS THAT THE SOVIETS ARE EITHER UNABLE TO PRODUCE, OR 

WHICH THEY PREFER ~ BECAUSE OF QUALITY ~ TO OBTAIN FROM THE 

WEST.

WE CAN ASSUME THAT THEIR EFFORTS TO ACQUIRE U.S. TECHNOLOGY 

WILL CONTINUE AND WILL PROBABLY INCREASE IN SCOPE AND INTENSITY 

IN THE COMING YEARS AS THE COMPLEXITY, NUMBER AND SOPHISTICATION 

OF THEIR NEW WEAPONS SYSTEMS GROW.

AND IF THE PAST IS ANY INDICATION OF THE FUTURE, THE

SOVIET UNION -- ACCORDING TO PUBLISHED INTELLIGENCE REPORTS  

CAN BE EXPECTED TO DEVELOP AND DEPLOY ROUGHLY 200 NEW WEAPON

SYSTEMS IN THE 1930'S. AN INTEGRAL PART OF THAT EFFORT WILL 

UNDOUBTEDLY BE THE ATTEMPTED ACQUISITION OF CRITICAL COMPONENTS 

AND MODERN MANUFACTURING TECHNOLOGIES FROM THE WEST.
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RIGHT NOW THE SOVIET UNION is INCAPABLE OF "FULFILLING ITS OWN 

AMBITIOUS MILITARY PRODUCTION GOALS, THEY KNOW THAT THEY 'NEED 
WESTERN TECHNOLOGY AND THEY KNOW SPECIFICALLY WHAT TECHNOLOGY THEY 
NEED. THEIR OPERATIVES ARE LOOKING FOR PARTICULAR COMPONENTS AND 

MANUFACTURING TECHNIQUES THAT ARE AND WILL BE NEEDED BY THE SOVIET 
ARMS INDUSTRY.

IF SUCCESSFUL IN THEI.R AMBITIOUS PROGRAM, THE SOVIET UNION:

0 WILL SAVE HUNDREDS OF MILLIONS OF DOLLARS AND YEARS
OF RESEARCH AND DEVELOPMENT, 

0 WILL MODERNIZE CRITICAL SECTORS OF THEIR MILITARY
INDUSTRY, '.'"- 

0 WILL REDUCE ENGINEERING RISKS AND LIMIT INCREASES IN
MILITARY PRODUCTION COSTS BY COPYING PROVEN WESTERN
DESIGNS,

0 WILL ACHIEVE BETTER WEAPONS PERFORMANCE THAN IF THEY 
HAD BEEN FORCED TO RELY ON THEIR OWN TECHNOLOGY, AND 

0 WILL DEVELOP COUNTERMEASURES TO WESTERN WEAPONS.

THE UNITED STATES, ON THE OTHER HAND, WILL BE FORCED TO 
SPEND EVEN MORE TO COUNTER THE ADDITION OF QUALITY TO THE SOVIETS* 
ADVANTAGE IN QUANTITY.
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THE UNITED STATES' RESPONSE

ONE OF THE FEDERAL GOVERNMENT'S RESPONSES TO THIS THREAT HAS 
BEEN THROUGH THE CUSTOMS SERVICE'S ENFORCEMENT OF THE EXPORT 
ADMINISTRATION ACT AND THE ARMS EXPORT CONTROL ACT. OUR AUTHORITY 
UNDER THESE LAWS HAS BEEN DELEGATED TO US BY THE SECRETARIES OF 
COMMERCE AND OF STATE RESPECTIVELY. THEY HAVE DETERMINED THE 
SPECIFIC CATEGORIES OF CIVILIAN AND MILITARY TECHNOLOGY THAT 
REQUIRE LICENSING; WE THEN ENFORCE THE LAW.

WE DO so, WE DO so EFFECTIVELY. AND WE ARE EFFECTIVE
BECAUSE WE HAVE THE MANPOWER AND WE HAVE THE EXPERIENCE. WE ARE

A SEASONED UNIT   A UNIT THAT HAS BEEN TESTED LITERALLY FOR TWO 
CENTURIES. THE CUSTOMS SERVICE -- IN ADMINISTERING OPERATION 
EXODUS   IS LIKE A VETERAN COMBAT UNIT ORDERED INTO THE FIELD. 
THE TERRAIN MAY BE SLIGHTLY DIFFERENT, THE ENEMY MAY BE COMING 
FROM ANOTHER DIRECTION, BUT WE'VE BEEN IN THAT SITUATION BEFORE, 
AND WE KNOW HOW TO HANDLE IT.

HAVING BEEN GIVEN OUR OBJECTIVE BY THE COMMERCE, STATE AND 
TREASURY DEPARTMENTS, WE MAPPED OUT A STRATEGY THAT is NOW KNOWN 
AS OPERATION EXODUS. I'LL TURN NOW TO THAT STRATEGY AND TO ITS 
RESULTS.
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OPERATION EXODUS - THE FIRST STAGE ' '
v

THE FIRST STAGE OF OPERATION EXODUS CONCENTRATED PRIMARILY 

ON INSPECTION OF OUTBOUND CARGO. SlNCE FEW INSPECTIONS HAD BEEN 

MADE IN THE RECENT PAST, IT WAS ESSENTIAL THAT AN ACTIVE PRESENCE 

BE ESTABLISHED AT THE BORDER.

THAT ACTIVITY HAS RESULTED IN INCREASED COMPLIANCE WITH THE 
NATIONS EXPORT LAWS. EXPORTERS ARE NOW MORE AWARE OF THEIR 
RESPONSIBILITY, PARTICULARLY UNDER THE EXPORT ADMINISTRATION Act, 
AND THOUGH A FEW EXPORT SHIPMENTS HAVE BEEN DELAYED AS A RESULT 
OF THIS PROGRAM, THESE DELAYS SHOULD ̂ DIMINISH SUBSTANTIALLY IN 
THE NEAR FUTURE.

WE ARE CONTINUING TO EDUCATE OUR INSPECTORS, SO THEY CAN

BETTER RECOGNIZE PARTICULAR EXPORTS WHICH MAY BE IN VIOLATION OF 

OUR LAWS. AND WE WILL INTRODUCE MINI-COMPUTERS IN THE FIELD, 

PROGRAMMED WITH KEY INFORMATION, SO THAT AN INSPECTOR CAN IMME 

DIATELY DETERMINE THE LICENSING STATUS OF A COMMODITY.

To COORDINATE OUR ACTIVITIES AND EXPEDITE THEM, WE HAVE 

ESTABLISHED AN EXODUS COMMAND CENTER IN WASHINGTON. h SUPPORTS



275

FIELD EXAMINATION TEAMS BY OBTAINING ESSENTIAL LICENSING AND 
PRODUCT IDENTIFICATION INFORMATION FROM THE DEPARTMENT OF STATE 
AND COMMERCE, AND RELAYING IT TO THE FIELD.

OPERATION EXODUS - THE SECOND STAGE

AT THE OUTSET OF THE PROGRAM IT WAS EVIDENT THAT ONCE THE

CUSTOMS PRESENCE HAD BEEN 'ESTABLISHED   AS IT NOW is -- THE 
DETECTION OF EXPORT VIOLATIONS WOULD REQUIRE GREATER EMPHASIS ON 
INVESTIGATION THAN ON INSPECTION. JUST AS THE DRUG SMUGGLER 
USES MORE AND MORE INGENIOUS METHODS TO DECEIVE THE CUSTOMS 
INSPECTOR, SO TOO WILL THE HIGH TECH .SMUGGLER BECOME MORE DEVIOUS.

CONSEQUENTLY, THE SECOND STAGE OF OPERATION EXODUS THEN WILL 
FOCUS PRIMARILY ON INVESTIGATIONS AND INTELLIGENCE.

CUSTOMS SPECIAL AGENTS ARE QUALIFIED TO INVESTIGATE VIOLATIONS 
OF THE EXPORT ADMINISTRATION ACT AND THE ARMS CONTROL ACT. THEY 
ARE WELL TRAINED AT DETECTING VARIOUS SMUGGLING TECHNIQUES, AND . 
DECEPTIVE CARGO TRAFFICKING. AND THEIR INVESTIGATIONS OF IMPORT 
VIOLATIONS HAVE LED TO NUMEROUS CONTACTS IN THE IMPORTING COMMUNITY, 
WHICH TO A LARGE DEGREE IS ALSO THE EXPORTING COMMUNITY,
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OPERATION EXODUS - THE THIRD STAGE
V

ONCE THE CUSTOMS SERVICE HAS FIRMLY ESTABLISHED OPERATION 

EXODUS DOMESTICALLY, WE WILL BEGIN RELYING HEAVILY UPON OUR 

FOREIGN OFFICES TO INVESTIGATE VIOLATIONS OF OUR COUNTRY'S EXPORT 

LAWS. STAGE THREE OF OPERATION EXODUS WILL DRAW ON THE ESTAB 

LISHED EXPERTISE OF THESE OFFICES TO JNVESTIGATE ATTEMPTED

DIVERSIONS OF CONTROLLED COMMODITIES,

WHILE OBTAINING FOREIGN COOPERATION HAS BEEN ONE OF THE 
GREAT PROBLEMS IN ESTABLISHING EFFECTIVE U.S. AND ALLIED EXPORT 

CONTROLS, WE HAVE HAD LITTLE PROBLEMJN OBTAINING THE ASSISTANCE 
OF FOREIGN CUSTOMS SERVICES.

THE CUSTOMS SERVICES OF ALMOST EVERY ALLIED COUNTRY WITH 
WHICH WE DEAL ARE RESPONSIBLE FOR THE CONTROL OF BOTH EXPORTS FROM 
AND IMPORTS INTO THEIR RESPECTIVE COUNTRIES, THE COOPERATIVE 
AGREEMENTS WHICH WE ENJOY WITH THE CUSTOMS SERVICES OF SEVERAL 
FOREIGN COUNTRIES GIVE US LIBERAL ACCESS TO THEIR CORRESPONDING

PAPERWORK, CARGO EXAMINATION AND SURVEILLANCE CAPABILITIES. IN 

ADDITION, OUR FOREIGN BASED INVESTIGATORS ARE WELL VERSED IN THE 

LANGUAGES AND MORES OF THE COUNTRIES IN WHICH THEY WORK AND LIVE.
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WITH OVER SEVEN HUNDRED TRAINED, EXPERIENCED, CAREER 

CRIMINAL INVESTIGATORS STATIONED BOTH HERE AND ABROAD, CUSTOMS 

HAS THE PEOPLE TRAINED AND IN PLACE TO CONDUCT ANY INVESTIGATION 

OF A VIOLATION OF OUR EXPORT CONTROL LAWS. IN BOTH THE SECOND 

AND THIRD STAGES OF OPERATION EXODUS, THIS VALUABLE RESOURCE WILL 

BE WIDELY USED.

WHILE NO PROGRAM CAN ATTAIN 100 PERCENT EFFECTIVENESS, 
OPERATION EXODUS, BY ANY STANDARD, HAS BEEN SUCCESSFUL. WE BELIEVE 
THAT WE HAVE REDUCED THE ILLEGAL FLOW OF U.S. TECHNOLOGY ABROAD, 
AND THAT WE HAVE DONE SO WITH MINIMAL EFFECTS ON THE EXPORT 
COMMUNITY IN THIS COUNTRY.

ACTING UNDER BOTH THE EXPORT ADMINISTRATION ACT AND THE 
ARMS EXPORT CONTROL ACT, THE CUSTOMS SERVICE HAS ESTABLISHED AN 
IMPRESSIVE RECORD. CUSTOMS HAS DETAINED 2,431 SHIPMENTS   A 
MINUSCULE PERCENTAGE OF 9,9 MILLION TOTAL SHIPMENTS. SEVEN 
HUNDRED SIXTY-FIVE OF THE SHIPMENTS DETAINED WERE ACTUALLY SEIZED   
AN EVEN SMALLER PERCENTAGE OF TOTAL SHIPMENTS, AND SLIGHTLY LESS 
THAN ONE-THIRD OF THE SHIPMENTS DETAINED. THE SEIZURES WERE 
VALUED AT SLIGHTLY MORE THAN $55 MIULION.
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THESE FIGURES INCLUDE 32 SEIZURES UNDER AUTHORITY FROM THE 
OFFICE OF MUNITIONS CONTROL. ONE MAY QUIBBLE WITH THEIR INCLUSION 
ON THE GROUNDS OF STATISTICAL PURITY BUT, WHETHER TECHNOLOGY OR 
MUNITIONS THEY WERE ULTIMATELY DESTINED FOR UNFRIENDLY HANDS, AND 
FOR USE IN BATTLE.

CONCLUSION

BY ANY CRITERION, .THE CUSTOMS SERVICE'S ADMINISTRATION OF THE 
EXPORT ADMINISTRATION ACT AND OF THE ARMS EXPORT CONTROL ACT HAS 
BEEN A SUCCESS. THAT'S THE MESSAGE WE'VE GOTTEN FROM THE INTELLI 
GENCE COMMUNITY. IT'S ALSO EVIDENT FROM THE RECORD   A RECORD 
THAT INCLUDES FIVE DOCUMENTED CASES'OF SOVIET OPERATIVES CAUGHT
DIVERTING CRITICAL TECHNOLOGY, WE LOOK FORWARD TO EVEN GREATER 

SUCCESSES.

LENIN ONCE SAID THAT THE CAPITALISTS WOULD SELL THEM ROPE 
WITH WHICH THE COMMUNISTS WOULD HANG THEM. BUT SPEAKING FOR THE 
CUSTOMS SERVICE, I BELIEVE I CAN ASSURE YOU THAT WE WILL NOT LET
THEM ACQUIRE THE MEANS TO MAKE THE ROPE.

- END -
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seizures initiated by Customs, requested by Cor,.nerce, and jointly undertaken 
by the two enforcement agencies. Distinguish bet1 .ecu seizures resulting 
fioM Customs or other intelligence information, and seizures resulting front 
routine inspections of export cargo.

2. To the maximum extent possible, summarize export detentions, seizures, 
investigations, and presentation of cases for criminal piosecution by port 
or Customs district offices in winch the alleged detention or alleged 
violation occurred

3. Summarize a.id leview the FY .1982 budget for Operation EXODUS, and the 
Operation EXODUS budget requests for FY 1983 and 1934. Uiiat proportion of 
the EXODUS budget is devoted to Export Administration Act intelligence 
activities; investigative activities, other activities'

4. Hoi many total personnel are curre.itly involved in Operation EXODUS? 
Summarize how they are assigned and deployed, llhal special training have 
they received' Hill they receive?

5. Describe the procedures being employed by EXODUS inspectors and agents n 
the field Provide copies of any written procedures or procedural 
guidelines. In particular, describe to \1iat extent inspection activities 
for possible Export Administration Act violations are conducted on a randOT 
basis, a "targeted" or "profile" basis, a special basis (i e., puisuant to 
specific intelligence information).

6. Su~marize the major results and accomplishments to date of Operation 
EXODUS on a cost-benefit basis, any other relevant basis.

An instruction sheet for vntnesses is attached for your reference. Please 
note that Foieign Affairs Committee rules require submission of your prepared 
statement 43 hours in advance of the hearing. Arrangements for this hearing are 
being handled by Roger Majak, Intel national Economic Policy and Trade 
Subcommittee Staff Director (226-7820). He uill be glad to iespond to any 
questions you or your staff may ha,: e, and to work with you in your prepaiations 
for tins i-i.portant hearing Feel free to contact inn at any tine.

'.'e epptcciate you\ assistance to the Subcommittees, and look forward to 
hearing your testimony.

Sincerely,

Don Bonkcr

Subcom.'ittte on Inteinational 
Econonic Policy and Trade

Gibbop 
Chainan 
Subcommittee o.i Trade 
Coviittec on Hays and i'eans
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QUESTION 1.

Taking care to distinguish between alleged violations of the Export 
Administration Act of 1979, and violations of any other statute pursuant 
to rhich Customs may have enforcement responsibilities, summarize the 
export detentions, seizures, investigations, and presentation of cases to 
Justice Department officials for possible criminal prosecution carried out 
by Customs under Operation EXODUS and any other relevant program during 
the period July 1, 1S82 to the present, and any broader tire period for 
which comparable data is available Distinguish bet1 een investigations 
and seizures initiated by Customs, requested by Commerce, and jointly 
undertaken by the two enforcement agencies Distinguish between seizutes 
resulting from Customs or other intelligence information, end seizures 
resulting from routine inspections of export cargo

QUESTION 2.

To the maximum extent possible, summarize export detentions, seizures, 
investigations, and presentation of cases for criminal prosecution by port 
or Customs district offices in which the alleged detention or alleged 
violation occurred

Af'SUERS TO 1 AND 2

During the time frame of July 1982 through January 1983, the U S 
Customs Service recorded the following number of refenals, detentions rnd 
seizures The additional pages provide the background as to the ports 
where the detentions have taken place and the number of c'etentions 
effected in the individual ports

The total number of seizures for this tine frame is not yet complete 
in thut thete are a number of detentions still awaiting licensing 
determination that could result in the release of the detention or its 
seizure.

Total number of referrals ______1988

Total number of detentions______1526 Scizuies resulting 371

Number of detentions to Coiiirerce 1294 Seizures resulting 329

(iurnbcr of detentions to OMC______113 Seizures resulting___4?

Number to both OliC/Comncrce______118

Number of detentions to DOD/lilS_____1 Seizures resulting_____0

License Vcrif ic? tionsftot.il)_____285_

License History Requests(total) 161

Ikadquartei s Inquiries, Opirioi s 13
License History <ind Verification" __3
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EXOBJS PORI C1TIFS__BY REGION

COSTOII 

BOSTON ___
ROUSES point
BUFFALO____ 
BALT !l,ORb__ 
PHILADELPHIA

REGIOil TOTAL_ 

HIAIH

MIAMI______ 
ATLANTA_____ 
SAVANNAH ___ 
CHARLESTON__ 
WIUIIi.GTON__ 
JACKSONVILLE_ 
DULLES/RESTON_ 
NORFOLK

REGICil TOTAL_ 

LOS ANGELES

SEAPORT______
AIRPORT_____ 
SAN DIEGO 
SAI1 FRANCISCO 
SEATTLE_____
BLAINE_____ 
PORTLAND____ 
HONOLULU____

REGION TOTAL

29

83

194
19

20

26 —2"

MEll YORK

SEAPORT _ 
JFK AIRPORT

IIEUARK

REGIO.I TOTAL_ 

ME',1 ORLEANS

NE1I ORLEANS_ 
I10B1LE

REG 10,1 TOTAL_ 

HOUSTON

HOUSTON_____ 
DALLAS____ 
EL PASO____ 
NOGALES

REGION TOTAL

CHICAGO

CHICAGO___ 
DETROIT CLEVELAND   

MINNEAPOLIS" 
DENVER

REGION TOTAL

87 

TFT"

78
2

32 
70
8
<T

98T5~ 
~T§r

21

01MCR LOCATIONS

8HIGHGATE SPRINGS 
INDIAilAPOLlSJ __ 
SAULT STE. MARIE 2 
McALLEN 1 
HEADQUARTERS 12 
tiL'i hAVLN 7 
CADLE V2I~ 
HU.ITS'VILLE 1 
SAIi JUAH PR 16 
DEL P.10 1

TAMPA 14 
GREAT FALLS 1 
ROCHESTER_2__ 
CHATEAGUAVT 
CINCINNATI" 
KANSAS CI __ 
LAREDO 2 
PHOEHir~l 
ALEXANDRIA BAY 1

PORTAI I!D 1 
DAYTON 1 
CALAIS 1 
ST LOUIS 3 
TUCSON _2 HES5EH'A~~2~ 

DERBY LlTlETT 7 
SYRACUSE 3
1NT FALLS
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Investigations.

Since the inception of Operation EXODUS (October 1, 1981 to present), 
the Office of Investigations (01) has ptesented 31 criminal case reports 
to the Department of Justice (DOJ) for criminal prosecution concerning the 
exportation of critical technology fiom the United States in violation of 
the Export Admmstration Act (EAA) of 1979. Of these cases, 19 grand 
jury indictments have been returned and 1? arrests h?ve been made 
Additional indictments in these cases, as well as cases that uere 
initiated during this time period but have not as yet been presented to 
DOJ, are expected There have been 2? convictions for violation cf the 
EAA since EXODUS \ as initiated.

In addition, 01 has presented 117 criminal case reports to DOJ for 
criminal prosecution concerning the exportation of munitions and technical 
material related thereto, in violation of the Anns Export Control Act of 
1976 Of these cases 107 Federal grand jury indictments have been 
retutned and 217 arrests have been made. Additional indictments are also 
expected in some of these cases, as veil as cases that vere initiated 
during the Operation EXODUS time period that have not as yet been 
presented to DOJ for prosecution There have been 124 convictions to date 
during the Operation EXODUS time period

The Strategic Investigations Division of 01 is presently nomtonng 
108 technology and munitions investigations being conducted by our field 
offices These investigations aie also expected to result in criminal 
prosecutions

A review of the Significant Activity Reports (SAR) for the period 
October 1, 198? to present, shous that 01 has reported 44 highly 
significant munitions investigations pursuant to Operation EXODUS During 
the Sar,,e time period, 01 SAR records indicate that 32 highly significant 
critical technology investigations v.ere repotted These sensitive 
investigations wee submitted to DOJ for criminal prosecution for violation 
of the Arms Export Control Act and/or the EAA

28-755 O - 86 - 10
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FY 82 Budget - $7,S2? > 000

Personnel (292) 2,OM,000
Saturation Blitzes 120,000 
Contractual Services (RfD) 350,000
Secure Cumunication 2,630,000
Vehicles 2,188,000
Firearms 74,000
Conin.and Center 160,000

FY 83 Bucoet - $?0,000,000 

FY 84 Bii'J.jat - $30,SCO,000

The U S Cuslons Seivice effort to disrupt the flo'; of U S strategic 

ttclmology is bdsed on the combined imput of our intellloence, inspection 

und investigative divisions. The entire Operation F?ODUS bic'get for crch 

fiscal year is dedicated to the naiipower cind eouipr.ent support 'or each of 

tl.c'se epforce^isnt elements. Irsofar as Operation EXODUS is concerned vith 

both the co'itrol of technology riid the control of rii..'iitions across U S. 

borcieis, there is MO practical metttod to specify \hich budget dollars \.cre 

e'exoted to E>port Ad'inmstration Act \iolations ?s opposed to the Office 

of llumtions Control.
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QUEST 10'; 4

Ho.' mny total personnel ore currently involved in Operation EXODUS' 
Svimmarizc hoi; they are assigned and deployed 1'liat speci?! troimng have 
they icceived 7 I'lll they receive'

ANSUEK 4.

There are currently 292 Custons positions dedicated exclusively to 
tne export enforcement activities taigttted by Operation EXODUS T\ o 
hundred and twenty-nine of these positions are located in the field ?nd 
arc distributed throughout the 7 different Customs regions Of the 63 
positions comprising the Headquarters suff, 26 of these ere overseas 
staff positions which ure not yet in place The Operation EXODUS 
functions of these proposed overseas positions oie currently being 
conducted by an existing overseas staff in addition to their numerous 
othei duties Listed below is 3 sup/nary of the distribution of Operation 
EXODUS staffing by position and location

NE NY SE SC SU P KC 
Port 
Coordinator 13824 85

Criminal
Investigator 665 — 5 14 5

Inspector 13 14 20 3 10 29 17

Investigative
Assistant 151 — 3 61

Import
Specialist 241 — 2 41

R&D
Specialist --22---- 2

Clerical
Support 1 3 1 -- 1 32

TOTAL 27 37 38 5 25 66 31

HEADQUARTERS

Inspection £ 
Control 4

Peqional Total 229 
HOS Total 63 
Total EXODUS 292
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Fnfoi CT.ent 33

Oversees 26

TOTPL 63

I!E (Northeast - Boston)
HY (>.\e.i York)
SE (Southeast - Miami)
SC (South Central - New Orleans)
Sll (Southwest - Houston)
P (Pacific - Los Angeles)
NC (Uorth Central - Chicago)

Those personnel assigned exclusively to the enforcement efforts of 
Operation EXODUS are continuously supported by other Custor.s personnel, 
vhen existing \orkloads permit Assistance in these efforts iray range 
from the expertise of Customs approximately 600 special agents in 
investigating large-scale conspiracies and conducting complex financial 
investigations, to the examination of shipments and related documentation 
of cargo by Customs approximately 6,000 inspectors, patrol officers, and 
inport specialists

All Customs personnel are trained at the Federal Laj Enforcement , 
Training Center located at Clynco, Georgia. This same facility is used to 
train enforcement personnel from all of the major law enforcement agencies 
except the FBI

Customs special agents receive both basic and advanced training in 
all areas of Customs enforcement, including ev port control Formal 
training includes a 5-week basic Customs criminal investigations class, an 
8-vcek criminal investigator's school, and a 4-week advanced agent class 
In addition to receiving detailed specialized instructions in all areas of 
Customs enforcement responsibilities, thorough instruction in the laws of 
arrests, search and seizure, firearms training, the Federal rules of 
evidence, and the Federal Code of Criminal Procedure is received Many 
Customs special agents have also attended specialized training courses in 
advanced surveillance photography, undercover training, white collar 
crime investigations, electronic surveillance techniques, financial 
investigative techniques, Customs fraud investigations, conspiracy 
investigations, and firearms instruction Each Customs inspector has 
attended a 7-week basic inspectors class and each Customs patrol officer 
has attended a 13-week basic patrol officers class Course curriculum 
includes instruction on export cnforcerent, cargo processing, document 
examination, and suspect sinpnent profiles, as veil as violator profiles. 
Customs irport specialists attend a 4-week basic and a 3-\ ce'< advanced 
import specialist class These personnel specialize in document and 
coiipodity identification and examination In every basic a..d advanced 
enforce,,ent training program given to Custons personnel at the Federal Law 
Enforcement Training Center, course material includes instruction on 
expoit enforcement



287

Training solely related to Operation EXODUS began with a Headquarters 
training lean \isiting each of the 13 port cities designated to begin 
Operation EXCI.'US As Operation E)CDUS expanded, a reek long symposiun for 
all tXODUS port coordinators was conducted by Customs Headquarters staff 
At these training sessions information on known diversion countries and 
known or suspected violators and their targetted cornodities vas 
discussed Information concerning the EXODUS Corvar.d Center, which was 
established in Customs Headquarters to provide cooidination to the field, 
was provided In addition, presentations vere given on liaison with the 
Department of Defense, Department of Commerce, Department of State, etc., 
foicign investigations, undercover operations, ard past successful 
criminal cases and the techniques used in those investigations.

An 8-houi block of instructions to be given to all field personnel 
assigned to Operation EXODUS has recently been pieparcd and should be 
inplcmented during the thud quarter of FY 83. It is designed to further 
prepare the participants to intcicept, detain and/or seire shipments of 
outbound critical technology and data which aie being exported illegally, 
to provide raximuri utilization of manpower through the use of an 
integrated Customs task force, and to significantly disrupt groups and/or 
individuals who are responsible for the illegal export of critical 
technology through arrests, prosecutions and other legal sanctions

Custoris training courses in«olviiig export control and Operation 
E YODUS eie being continuously updated and expanded as additional 
inforiBtion is yatheied and developed
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QUESTION 5

Describe the procedures being erployed by EXODUS inspectcis and agents 
in the field Provide copies of any written procedures or procedure! 
guidelines

AHS'.IER 5

INSPECTIONS

Prior to the inception of EXODUS little or no inspection of export 
cargo vas perforned as shippers have 4 days after the exportation of the 
coira'.odity to file the Shipper's Export Declaration with the Customs 
Service The central idea of EXODUS was to examine this cargo and its 
supporting documentation ihile it is at the exporting cairier, prior to 
shipment

The initial inspectorial activities of Operation EXODUS were centeied 
around 13 designated ports wnich veie to provide the necessary data to 
form an assessment of the actual technology loss. EXODUS teatrs consisting 
of special agents, inspectors and patrol officers were fonned end 
specially trained for the program Shortly after the placenent of the 
EXODUS teams at those ports, several independent export control prcgiaras 
and inspectional leans were established in non-designated ports As a 
result of the increase in the nun^er of tectps and the success of these 
indepe.dent prograris (121 seizures), Opeiation EXODUS was expanded in the 
Spring of 1982, to include these non-designated ports By tiie end of FY 
B2, nearly all Customs ports were operating either a full or part-line 
export control program, depending on the local assessment of the snount 
and type of exports through the ports The total number of Operation 
EXODUS seizures for FY 82 were 76b, in 33 ports, with <• total value of 
over $55 ml 1 ion

Another aspect of EXODUS inspections was the initiation of two 
"bliLZ" operations The t\o areas subject to the blitz activities * ere 
Boston, conducted in June, and the Northt.t-st rrea (Seattle, Washington, 
Portland, Oregon, and Blame, Washington), conducted during September 
19C2 Although inspection of all e>ports in c port during a blit/ is not 
realistic, the intensified activities of E)OuliS teams coveted the rejonty 
of the exports PreliFiinaiy e>aninrl tion of e/port docmentation \ js 
emphasized with actual physic?! inspection o' the shipncnt uheiiever 
questions in description and clestinjtion arose The results of the two 
"blitzes" were Loston - £il detentions/referrals resulting in 8 seizures, 
and tne Korthwest - 27 dttcntion/ftferials resulting in 7 seizuies
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liispccticnal Pioccduics JIIQ Prcblems

Examination of the export cargo requires scrutinization of all 
documentation associated i'ith tr.e shipment Inspectional personnel must 
tevieu vital data contained on he shipping documents (air waybill, ocean 
bill of lading, etc ), invoices prepared by the exporter or nanufacturer 
and the Shipper's Export Declaration By profiling these items in 
accordance with EXODUS team procedures, the detection of suspect shipments 
can be readily identified and referred for appiopriate action.

The expoitation of cargo, via air, allows inspectional personnel the 
opportunity to exarnne coninicaities and associated documentation without 
delay (as opposed to vessel shipments) The Shipper's Export Declaration 
(SCO) uust be available prior to exportation of the cargo end is required 
to be submitted vnth the outt.ard manifest Cargo must be available for 
inspection and related documentation accessible for Customs review.

Vessel shipments, if intended for export, are subject to inspection 
along with related documentation. Though presentation of Shipper's Expoit 
Declarations may occur 4 days after departure of the vessel upon 
submission with the outward rarifest (15 CFR 30 24), the documents must 
be available for examination by Customs, once the cargo is presented for 
export Failure to piovide said SED's nay result in detention of the 
cargo until such time that E'OCUS profiling is accomplished

Land border exports necessitate the ptesentation of all documentation 
prior to departure Cargo rust be accessible for examination by Customs 
to ensure cosipliance with all applicable laws and regulations

IIITELL1GENCE

With the formation of tne EXODUS Corrand Ccntei in January 193Z, two 
agents of the Office of Investigations were assigned to Intelligence on a 
full-time basis As EXODUS gre,/, so, out of necessity, did the liaison 
with the Intelligence Comunity It became obvious that tactical and 
opeiational intelligence vas critical to prevent the massive flow of 
American technology to foreign powers Contacts within tne Intelligence 
Community were renewed, cultivated, and expanded by EXODUS personnel 
This activity enhanced Customs reputation es a leading organisation in 
combatting technology transfer problems

The EXODUS Coiviand Center Intelligence Section is presently comprised 
of tiiO special agents and an aralyst fic.i the Intelligence Division 
Their function is to analyze all cables and messages distributed to U S 
Custor's Headquarteis from Erbessies, other enforcement agencies, Customs 
Attaches, and the Intelligci.ee Cou mumty These individuals also review 
all ttooranduns of InfonMtion Received and Repoi ts of Investigation that 
pertain to opoit violations Record checks ai r> made on know or 
suspected violatois, as \.cll cs checks with the indices of other agencies 
Intelligence alerts are then broadcast to specific offices, or to the 
field in general, concerning possible violators, the means of illegally
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opcrting items and commodities taigetted for illegal acquisition In 
c'dduion, messages arf sent which pio'lde guidance and information as it 
pertains to the imposition or relief of Presidential sanctions and 
crbargoes against vaiious countries

A team of two special agents and an Intelligerce Division analyst are 
<.ssigned to the Department of Commerce, Office of Export Administration, 
Analytical Section In a cooidii.ated effoit with Commerce employees, 
these Customs employees provide license history lecords, infouiation on 
suspect validated export licenses, and violator intelligence to the EXODUS 
Command Center Intelligence Section, which can be utilized by field EXODUS 
teams

Special agents are also assigned to the Office of Kunitions Control 
(ChC), Department of State The agent's functions, as previously 
discussed, are to obtain license deterninations from Ot.C licensing 
officers and to gather available intelligence to be broadcast to the field 
through the EXODUS Coii-and Center

INVESTIGATIONS

The prime objective of Operation EXODUS is to disrupt the flow of 
U S technology to the Uarsaw Pact and its allies To achieve this 
objective it i,as clear since the outset of the program that quality 
investigations of willful export violations must be undertalen to disrupt 
criminal activity, utilizing a host of criminal statutes as well as civil 
sanctions The Uarsaw Pact acquires I'estern technology through both legal 
and illegal means Foi the most pait, the illegal acquisition depends on 
the assistance of U S and foreign firms that are willing to engage in 
profitable impropriety It is these U S firms, individuals and foreign 
companies who engage in complex crirnnal conspiracies to supply the Uarsaw 
Pact with unlicensed high technology itens which are the targets of our 
investigative efforts

Investigations are initiated in numerous rays including, but not 
lirntcd to, information from confidential infoimants, intelligence frcni 
the law enforcement cormiumty and foreign governments, routine examination 
of exporters records, covert operations whereby undercover agents and 
informations pro/ide a neclian'su foi willful violators to achieve their 
goals, and through identification of high technology items which have been 
disguised as coniuercial items requiiing no special licensing

The nore sophisticated the criminal organization is, the more 
sophisticated our investigation n.ust be, to include electronic 
surveillance and extensive use of the grand jury system and the inherent 
subpoenas often necessary for the pi eduction of records and witnesses 
The utili/ation of criminal search wairants has becone one of our most 
effective investigative tools allowing for the procurement of evidentiary 
iecords before the criminal organization has the opportunity to obstruct 
justice by dij stt uction or sanitization of same.
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Uiittcn Procedures or Procedural Guidelines

Written prorpdurcs I'inch are followed by EXODUS inspectors in 
profiling shipments of critical technology \.lnch are evamined and detained 
are classified Various techniques have been developed by Customs 
officers rhich allou for inspection of highly suspect shipments and at the 
same tine, the release of shipments rhich have valid licenses and are 
properly documented for export The release of these procedures to the 
public would serve to daraage the profiling developed ant could 
considerably allow a violator to circupwent the system



292

QUrSTIOH 6.

SUM erire the rajor results and accomplishments to date of Operation 
E'(OOUS on a cost-benefit basis, any other iclevant basis.

ANSl'ER 6.

A recent analysis piepaied by the Central Intelligence Agency 
titled "Soviet Acquisition of '. estcrn Technology" contains the following 
statements "the Soviets and their llarsat: Pact allies have derived 
significant riililary gains fiorn their acquisitions of Uestern technology, 
particulcily, in the strategic, aircraft, naval, tactical, micro 
electronics, and computer areas. This riultifaceted Soviet acquisition 
progran has allowed the Soviets to save hundreds of millions of dollars in 
research and development costs and years of research and developnent lead 
time" in addition to allowirg the Soviet Union to "modernize critical 
sectors of their military and reduce engineering risks by following or 
copying previous Uestern designs, thereby, limiting the rise in their 
military production costs "

The prime objective of Cpeiation EXODUS is to disrupt the flow of 
U S technology to the I'arsa 1 / Pact and its allies In the first year 
Operation EXODUS has averaged GO seizures of strategic items per rionth in 
the process of illegal exportation from the United States These seizures 
have included laser guidance devices, assorted military equipment, 
sophisticated computer systens and a host of other items vital to Allied 
and U S national security The seizures also included hign technology 
items whose use in the Test is primarily civilian, but the export of winch 
is controlled to the East because of potential military use, limited 
supply, or foreign policy considerations The infancy stage of Operation 
EXODUS which encompassed FY 32, resulted in the successful completion of 
33 criminal investigations for conspiracy violations of U S neutrality 
and/or export control statutes ?nd regulations To date, these 
investigations have produced 70 convictions At the close of FY 6?, there 
vere 22 active investigations including 47 potential defendants and an 
additional 44 criminal cases were opened during the first quarter of FY 
83.

Reorganization of the Custons Headquarters staff into a Strategic 
Investigations Division, has produced an increase of operational 
intelligence available to field special agents and export inspectional 
teams The Customs Service has streamlined operations and the flow of 
essential information by designating an EXODUb Port Coordinator at 41 key 
export locations throughout the country This strategy has increased the 
number of investigations and should significantly inpact criminal 
prosecutions during the remainder of FY 83 into FY 84 An expanded 
investigative force presently deploying throughout our foreign offices 
should enhance the exchange of information between foreign law enforcement 
agencies and Customs Attaches, rhich will ir.pact the quality and 
timeliness of investigations
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U S Customs projections for rapid deployment of EXODUS field teams 
and EXODUS Port Coordinators were surpassed The tXOOUS Conjnand Center 
enhanced by rapid computerized intelligence and coranunication systems 
piojected for FY 83, should increase criminal investigation quality and 
response time

If we coripare the accelerating progress of Operation EXODUS with the 
Budget sumaries drawn in response to question 3 above, ve can easily 
chart a favorable numerical effectiveness If we add the theoretical 
element of deterrence and conputc the potential cobiiterneasure cost effect 
of technology items seized during the initial year, we find Operation 
EXODUS to be a progran with a relevant mission that cannot truoly be 
equated to initial cost, but rr.ust be equated to potential cost of 
technology drain from the West to the Warsaw Pact nations.
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Mr. BONKER. Thank you, Mr. von Raab.
We will now hear from Mr. Jensen, representing the Justice De 

partment. Mr. Jensen, we hope you can summarize your remarks.

STATEMENT OF HON. D. LOWELL JENSEN, ASSISTANT ATTORNEY 
GENERAL, CRIMINAL DIVISION, DEPARTMENT OF JUSTICE

Mr JENSEN. I appreciate that, Mr. Chairman. I will attempt to 
do so.

I also appreciate the opportunity to be here from the Department 
of Justice to speak to our role in developing export control enforce 
ment programs, and specifically in the enforcement efforts in the 
Export Administration Act and the Arms Export Control Act. I 
will abridge my remarks in terms of the introductory remarks that 
have to do with the threat. That has already, I think, been ade 
quately stated.

Let me move to a description of some specific cases that I think 
might be of interest to the committee. It has already been related 
that there are any number of means of the acquisition of technolo 
gy. It may come about by legal means in some instances, but we 
are discussing in this instance those activities where acquisitions 
have been made by covert and illegal means.

SPECIFIC CASES OF ILLEGAL TECHNOLOGY ACQUISITIONS

Let me speak to some specific cases. In August 1982 it was dis 
covered, based upon information provided by a U.S. company, that 
a computerized processing system designed to enhance photographs 
taken from reconnaissance satellites had been diverted to the 
Soviet Union in 1979 from its lawful destination, a firm in Great 
Britain. The equipment was subsequently returned to the company 
in the United States through Great Britain for upgrading and 
modification. This incident, in which illegally obtained equipment 
was returned to the United States for repair, illustrates the confi 
dence the Soviets have developed in the course of their efforts. It 
also underscores the dependence of federal countermeasures on 
support from the U.S. business community. Without the alertness 
of the U.S. firm, the equipment may not have been seized and 
could have found its way back to the U.S.S.R.

A classic example of the espionage engaged in by the Soviet bloc 
is the case developed by the FBI in 1981 against William Bell and 
Marian Zacharski. Bell was a radar engineer employed by the 
Hughes Aircraft Co. in Los Angeles. Since 1978, he had furnished 
classified documents on tactical aircraft navigation and weapons 
systems to the Polish intelligence service. Bell was recruited by Za 
charski, a Polish intelligence operative who was the West Coast 
sales representative of the Polish-American Machinery Corp. There 
is evidence that the Polish intelligence service was acting under 
the supervision of the Soviet intelligence service. Bell and Za 
charski were charged with espionage and conspiracy to commit es 
pionage. Bell cooperated with the Government in this prosecution, 
pled guilty, testified for the Government, and received an 8-year 
sentence. Zacharski was convicted by a jury and the court sen 
tenced him to life imprisonment.
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As FBI Director Webster has said, "This case is a textbook exam 
ple of espionage", and the techniques used by the foreign agents 
should be made known to every American who works in our tech 
nology industry. First, there is a chance social meeting, followed by 
what could in some cases be months or even years of careful culti 
vation of that social relationship.

Next there is a deliberate sounding out of the target for informa 
tion that indicates his vulnerability and his access to valuable data. 
Then the unwary businessman is involved through gifts, loans or a 
personal favor. Finally, the moment of truth arrives. The hook is 
firmly set and proprietary or classified information is requested.

In addition to their espionage efforts, the Soviets violate our 
export control laws. They use corrupt businessmen to export strate 
gic technology illegally from the United States to the Soviet Union 
through Western Europe and other free world countries.

One of the largest illegal technology export operations uncovered 
in the United States to date was the Continental Technology Corpo 
ration case already alluded to. Conducted out of the Los Angeles 
area for approximately 3 l/2 years, between January 1977 and June 
1980, the investigation focused on the formation of a number of shell- 
type electronics firms in California and West Germany. Soviet- 
controlled firms in Western Europe sent orders to the California 
front companies for state-of-the-art integrated circuit manufacture 
and testing equipment, computers, computer peripheral equipment, 
and electronic and communication equipment, systems and compo 
nents. The California companies purchased the technology and, 
using false statements and shipping documents, shipped the goods 
illegally out of the United States into Western Europe, where the 
goods were transshipped to the Soviets.

This case was jointly investigted, under the direction of the De 
partment of Justice—and we are gratified for Mr. Wu's handling of 
that case—the Customs Service, the Department of Commerce, and 
a grand jury in the central district of California. A multicount in 
dictment was returned in August of 1981. In December of 1981, 
both U.S. defendants were sentenced to terms of imprisonment.

SOVIET TARGETING OF WESTERN TECHNOLOGY

The cases that our investigative agencies have developed and are 
in the process of developing, reveal that the Soviets know exactly 
what they want, right down to the model numbers of specific items. 
A Government engineering expert who analyzed the equipment 
purchased in the Continental Technology case concluded that, 
during the 3-year period of the operation, the Soviets purchased ev 
erything they needed to construct at least one complete integrated 
circuit production plant.

High quality integrated circuits are the heart of modern military 
electronics. Integrated circuits form the basis for military systems 
that are more flecible, more capable, and more reliable than sys 
tems using discrete electronic components. It is well known in the 
engineering community that the Soviets are having serious prob 
lems developing their integrated circuit industry. The Continental 
Technology case demonstrates that the Soviets are trying to
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remedy their shortcomings by illegal acquisition of Western strate 
gic technology.

As has already been pointed out, there has already been a target 
ing by the Soviets of microelectronics, computers, communication, 
navigation and control, lasers and optics, shipbuilding, nuclear 
physics, and manufacturing equipment and processes and other 
strategic technologies. These technologies are directly related to 
the Soviets' plans to improve their military weapons systems.

ADMINISTRATION PROGRAM TO PREVENT TECHNOLOGY TRANSFER

It is clear from this brief survey of the technology transfer prob 
lem that it presents a serious challenge to the United States and 
its allies. The Administration has begun to develop an effective 
program to prevent the transfer of strategic technologies to the So 
viets and their Warsaw Pact allies. This program involves a 
number of executive branch departments and agencies, and we 
have placed a high priority on its development. In addition to our 
domestic program, we have taken significant steps to improve the 
international controls on strategic technologies by joining with our 
allies in an effort to reexamine existing multilateral export control 
systems.

I know there has been a good deal of discussion already about 
the efforts at Cocom, and there has been a reference to the recent 
trip where Mr. Wu participated with other agencies. Mr. Martin 
from our Internal Security Section was a member of that party, in 
terms of working on mutual assistance and effective programs with 
Cocom countries. It has already been mentioned also in terms of 
the Operation Exodus. You have heard a description of that from 
Commissioner von Raab and a description of the newly established 
Office of Export Enforcement in the Commerce Department from 
Mr. Wu.

May I simply say this: that the fine work of Customs and Com 
merce agents has resulted in significant prosecutions, and current 
investigations will result in additional prosecutions. Since both 
Customs and Commerce officials have testified in this hearing, I 
will defer to them on the detail of that work.

I might mention also that the FBI has a dual role in combating 
Soviet acquisition of our technology. As a member of the intelli 
gence community, it develops intelligence to support its own law 
enforcement efforts, as well as those of the Customs Service and 
the Commerce Department. Although Customs and Commerce in 
vestigate violations of the Export Administration Act and Customs 
investigates violations of the Arms Export Control Act, foreign 
counter-intelligence investigations and other criminal investigations 
by the FBI can also uncover violations of these acts. When this 
occurs the Bureau may continue the export control investigation in 
appropriate coordination with Commerce and Customs, and inte 
grate it into ongoing espionage investigations.

In addition, the FBI conducts a program to develop public aware 
ness of the real threat posed by hostile intelligence services. This 
program, called DECA for development of counterintelligence 
awareness, is directed at defense-related companies involved in 
classified work. There are currently over 11,000 of these companies.
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The DECA program seeks to alert each company's management 
and security personnel to the possible threat to that company 
posed by hostile intelligence services. Employees are taught how to 
react to a classical approach by unauthorized persons seeking 
secret information, whether an approach from a "friendly neigh 
bor," as in the Bell-Zacharski case, or a more sophisticated ap 
proach in a foreign country or an international symposium or 
trade association meeting. Such training should result in the re 
porting of more incidents to company security officials, the FBI, or 
other appropriate authorities.

The Criminal Division of the Department of Justice and the U.S. 
attorneys' offices throughout the country work closely with the in 
vestigative agencies to develop and prosecute cases under the 
Export Administration Act and the Arms Export Control Act. With 
regard to current and future prosecutions, we assign a high priori 
ty to cases developed under both acts. The U.S. attorneys and the 
Criminal Division have vigorously pursued the cases which have 
been developed under both acts, and we intend to continue to 
assign a high priority to such cases.

In August 1982, the Criminal Division created the Export Control 
Enforcement Unit in the Internal Security Section of the Criminal 
Division. This unit has general supervisory responsibility for the 
development and prosecution of cases under the export control 
laws. The attorneys in this unit maintain close liaison with the in 
vestigative agencies and the U.S. attorneys to provide guidance and 
assistance in ongoing investigations and cases. In this regard, we 
are preparing a manual to assist the U.S. attorneys in the prosecu 
tion of export control cases.

INCREASE IN EXPORT CONTROL ACTIVITIES

In calendar year 1982 and in the first 2 months of this year, we 
have seen a significant increase in the number of investigations 
initiated under the export control laws and related statutes. Com 
merce, Customs, and the FBI have all stepped up their activities in 
this area. Referrals from these 3 agencies during the past 14 
months totaled in excess of 100 export cases—approximately 75 
from Customs, 20 from the Commerce Department, and the re 
mainder from the FBI. Forty-five of these cases have significant na 
tional security implications. Indictments have been returned in 13 
of the cases, 8 of which have resulted in convictions thus far. The 
remaining 32 of the significant cases are being actively pursued by 
this Division, the U.S. attorney's offices and the investigative agen 
cies.

INTERAGENCY COORDINATING COMMITTEE

In my position as the Assistant Attorney General for the Crimi 
nal Division, I am the chairman of a broad-based interagency com 
mittee responsible for coordinating all facets of enforcement. This 
committee and a working group of the committee meet regularly to 
assess the direction and effectiveness of the enforcement program.

In addition to our work on this committee, the Criminal Division 
and other offices and officials of the Department work on other
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interagency committees which address a broad spectrum of issues 
presented by the Soviet threat.

It is clear that coordination within the intelligence community 
and intelligence support to the concerned departments and agen 
cies regarding technology transfer have already improved signifi 
cantly. The Central Intelligence Agency has established a Technol 
ogy Transfer Intelligence Committee to serve as a focal point 
within the intelligence community to ensure that information col 
lected on technology transfer meets the needs of the enforcement 
authorities.

As you well are aware, intelligence is the lifeblood of an effective 
enforcement program. The intelligence community has assigned a 
high priority to the collection of information relating to the Soviet 
efforts to acquire strategic technology. Moreover, the investigative 
agencies have themselves developed better intelligence collection 
programs in this area.

We are developing an effective program to prevent the transfer 
of strategic technology to the Soviets, and we are confident that we 
will be able to meet the Soviet threat now and in the future.

There is one other aspect in the questions provided to the De 
partment that I would like to address, and that is the subject 
matter discussion about a Critical Technologies Task Force in the 
northern district of California. A short answer to that was provided 
by the Attorney General in his speech that he made before the 
Commonwealth Club in San Francisco on December 21, 1982 He 
stated that:

We especially recognize the importance to our national security and national 
economy of halting the illegal transfer of strategic technology from northern Cali 
fornia We are therefore intensively studying the creation of a Critical Technologies 
Task Force here m northern California Such a task force could coordinate an inter- 
agency operation consisting of Assistant United States Attorneys, agents of the FBI, 
the Commerce Department, and the Customs Service, postal inspectors, and IRS in 
vestigators, all of whom would cooperate with state and local police forces and con 
cerned corporate officers

That statement remains active to date. That is under study and 
it is presently in that posture.

That would conclude my prepared remarks. I would be happy to 
answer your questions.

[Mr. Jensen's prepared statement follows:]
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PREPARED STATEMENT OF HON D LOWELL JENSEN, ASSISTANT ATTORNEY GENERAL, 

CRIMINAL DIVISION, DEPARTMENT OF JUSTICE

Mr. Chairmen and Members of the Subcommittees:

I am here today at your invitation to discuss some of 

the steps we have taken to develop an effective program to 

prevent the transfer of strategic technology to the Soviets 

and their Warsaw Pact allies. Particular emphasis will be 

placed on the role of the Department of Justice in the 

enforcement of the Export Administration Act and the Arms 

Export Control Act, and our general role in developing a 

export control enforcement program.

The Soviet acquisition of strategic technology poses a 

grave threat to our national security. In one of the 

earliest actions of this Administration, the intelligence 

community — the Central Intelligence Agency, the Defense 

Intelligence Agency, the National Security Agency, and the 

intelligence division of the Federal Bureau of Investigation 

— prepared a comprehensive study of Soviet efforts to 

acquire U. S. and Western strategic technology. By the Fall 

of 1981, the first drafts of this study revealed the 

magnitude of Soviet efforts to acquire and use U. S. and 

Western technology in their weapons systems.

In April of 1982, the Central Intelligence Agency 

published an unclassified version of its report entitled 

"Soviet Acquisition of Western Technology." The report
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described the Soviet effort, the methods of acquisition, the 

range of acquisitions that have contributed to Soviet military 

power, the projected Soviet priority needs, and the problem 

of effectively preventing the transfer of technology that 

could find application in Soviet weapons. It is now apparent, 

as the CIA report concluded, that stopping the Soviet's 

extensive acquisition of military-related Western technology 

— in ways that are both effective and appropriate in our 

open society — is one of the most complex and urgent issues 

facing the Free World today.

The Soviet effort to acquire strategic technology is 

massive, well-planned, and well-managed. It is a national 

program directed from the highest levels of the Soviet 

government. The Soviets and their Warsaw Pact allies have 

obtained vast amounts of militarily significant Western 

technology through legal and illegal means. The Soviet 

intelligence services — the Soviet Committee for State 

Security or KGB, and the Chief Intelligence Directorate of 

the Soviet General Staff or GRU — have primary responsibility 

for collecting classified, export controlled, and proprietary 

technology, using both clandestine and overt collection 

methods. It is estimated that these intelligence organi 

zations have several thousand technology collection officers 

currently at work throughout the Free World under various
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covers ranging from diplomats, to businessmen, to students, 

to trade officials. Other quasi-independent entities in the 

Soviet System work closely with the KGB and GRU in these 

collection efforts. Through this coordinated use of resources, 

the Soviets have acquired militarily significant technologies 

and critically important industrial technologies that have 

benefited every ma]or Soviet industry engaged in the research, 

development, and production of weapons systems. Our intelli 

gence community estimates that about seventy percent of the 

military-related technology the Soviets have acquired from 

the West has been obtained by the Soviet and East European 

intelligence services.

In some instances, the Soviets have acquired Western 

technology through legal means. Clearly, however, Soviet 

assurances that legally purchased strategic technology will 

be used solely for civilian applications must be judged with 

suspicion. The mistakes of the past must not be repeated. 

Several examples of such mistakes are well known. The 

Soviet Kama River Truck Plant was built with massive imports 

of U. S." and West European automotive production equipment 

and technology. Large numbers of military trucks produced 

there are now being used by Soviet forces in Afghanistan and 

by Soviet military units in Eastern Europe.
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Improvements in the accuracy of Soviet ballistic 

missile systems were aided by the acquisition of Western 

technology. Through legal purchases during the 1970's, the 

Soviets acquired U. S. precision grinding machines for the 

production of small, high precision bearings. These 

purchases enabled the Soviets to manufacture the bearings 

that are an integral part of high quality guidance com 

ponents in the latest generation of Soviet ICBMs. We are 

all familiar with the problems the improved Soviet missile 

systems have caused for our national defense — and the 

consequent cost the taxpayers must bear to develop an 

improved U. S. missile basing system.

The Soviets have also acquired military-related 

technology through various covert and illegal means. In 

August of 1982, it was discovered, based on information 

provided by a U.S. company, that a computerized processing 

system designed to enhance photographs taken from recon 

naissance satellites had been diverted to the Soviet Union 

in 1979 from its lawful destination — a firm in Great 

Britain. The equipment was subsequently returned to the 

company in the United States through Great Britain for 

"upgrading and modification." This incident, in which 

illegally obtained equipment was returned to the U.S. for
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repair, illustrates the confidence the Soviets have developed 

in the course of their efforts. It also underscores the 

dependence of federal countermeasures on support from the 

U.S. business community. Without the alertness of the U.S. 

firm, the equipment may not have been seized and could have 

found its way back to the USSR.

A classic example of the espionage engaged in by the 

Soviet Bloc is the case developed by the FBI in 1981 against 

William Bell and Marian Zacharski. Bell was a radar engineer 

employed by the Hughes Aircraft Company in Los Angeles. 

Since 1978, he had furnished classified documents on 

tactical aircraft navigation and weapons systems to the 

Polish intelligence service. Bell was recruited by Zacharski, 

a Polish intelligence operative who was the West Coast sales 

representative of the Polish American Machinery Corporation 

(POLAMCO). There is evidence that the Polish Intelligence 

Service was acting under the supervision of the Soviet 

Intelligence Service. Bell and Zacharski were charged with 

espionage and conspiracy to commit espionage. Bell cooperated 

with the Government in this prosecution, pled guilty, testified 

for the Government, and received an eight-year sentence. 

Zacharski was convicted by a jury, and the Court sentenced 

him to life imprisonment.
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As FBI Director Webster said, "This case is a textbook 

example of espionage" — and the techniques used by the 

foreign agent should be made known to every American who 

works in our technology industry. First, there is a chance 

social meeting followed by what could in some cases be 

months or even years of careful cultivation of that social 

relationship. Next, there is a deliberate sounding out of 

the target for information that indicates his vulnerability 

and his access to valuable data. Then, the unwary business 

man is involved through gifts, loans, or a personal favor. 

Finally, the moment of truth arrives — the hook is firmly 

set and proprietary or classified information is requested.

In addition to their espionage efforts, the Soviets 

violate our export control laws — the Export Administration 

Act and the Arms Export Control Act. They use corrupt 

businessmen to export strategic technology illegally from 

the United States to the Soviet Union through Western Europe 

and other Free World countries.

One of the largest illegal technology export operations 

uncovered in the United States to date was the Continental 

Technology Corporation case. Conducted out of the Los Angeles 

area for approximately three and one-half years, between 

January 1977 and June 1980, our investigation focused upon
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the formation of a number of shell-type electronics firms in 

California and West Germany. Soviet-controlled firms in 

Western Europe sent orders to the California front companies 

for state-of-the-art integrated circuit manufacture and 

testing equipment, computers, computer peripheral equipment, 

and electronic and communication equipment, systems and 

components. The California companies purchased the 

technology — and using false statements in shipping 

documents, shipped the goods illegally out of the United 

States into Western Europe, where the goods were trans 

shipped to the Soviets.

This case was jointly investigated, under the direction 

of the Department of Justice, by the Customs Service, the 

Department of Commerce, and a grand jury in the Central 

District of California. A multi-count indictment was returned 

in August 1981. In December 1981, both U.S. defendants were 

sentenced to terms of imprisonment.

The cases that our investigative agencies have developed, 

and are in the process of developing, reveal that the Soviets 

know exactly what they want right down to the model numbers 

of specific items. A government engineering expert who 

analyzed the equipment purchased in the Continental Technology 

case concluded that, during the three-year period of the
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operation, the Soviets purchased everything they needed to 

construct at least one complete integrated circuit production 

plant.

High quality integrated circuits are the heart of modern 

military electronics. Integrated circuits form the basis 

for military systems that are more flexible, more capable, 

and more reliable than systems using discrete electronic 

components. It is well known in the engineering community 

that the Soviets are having serious problems developing 

their integrated circuit industry. The Continental Tech 

nology case demonstrates that the Soviets are trying to 

remedy their shortcomings by illegal acquisition of Western 

strategic technology.

The intelligence community has concluded that the 

Soviets will continue their attempts to acquire a broad 

range of U.S. and Western technology through the 1980s. 

They have targeted microelectronics, computers, communi 

cation, navigation and control, lasers and .optics, ship 

building, nuclear physics, and manufacturing equipment and 

processes and other strategic technologies. These tech 

nologies are directly related to the Soviets' plans to 

improve their military weapons systems.
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It is clear from this brief survey of the technology 

transfer problem that it presents a serious challenge to the 

United States and its allies. The Administration has begun 

to develop an effective program to prevent the transfer of 

strategic technologies to the Soviets and their Warsaw Pact 

allies. This program involves a number of Executive Branch 

departments and agencies, and we have placed a high priority 

on its development. In addition to our domestic program, we 

have taken significant steps to improve the international 

controls on strategic technologies by joining with our 

allies in an effort to reexamine existing multi-lateral 

export control systems.

At the Ottawa summit meeting in July 1981, President 

Reagan raised the problem of Western technology transfer to 

the Soviet Union. An agreement reached at Ottawa to consult 

on this issue culminated in a high-level meeting in Paris in 

January 1982. This was the first ministerial level meeting 

of the Coordinating Committee for Multilateral Export 

Controls or "COCOM" since the late 1950s.

As your know, COCOM was created by informal agreement 

in 1949 and includes Japan and all NATO countries, except 

Iceland and Spain. It was formed among the major Western 

industrialized nations to achieve a fundamental agreement
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identifying mulitarily critical technologies and controlling 

their transfer to the Soviets.

The Paris meeting in 1982 developed a consensus that 

the member governments should renew their efforts to improve 

COCOM's effectiveness, including the revitalization of the 

COCOM system for multilateral export controls. As a result, 

we are currently working on proposals that would expand 

COCOM control lists into previously uncovered priority 

industries, such as robotics. We have also developed 

proposals for harmonizing the reporting and licensing 

procedures of the fifteen member states to make COCOM 

decision-making more effective. We are also seeking ways 

to make national enforcement practices more effective.

The Justice and State Departments have also taken 

technology transfer problems into consideration in setting 

priorities for the negotiation of treaties on extradition 

and mutual assistance in criminal matters and in assuring, 

to the extent possible, that such treaties and agreements 

encompass offenses in this area.

On the domestic front, this Administration has 

significantly upgraded and revitalized our export control 

enforcement program. The Customs Service and the Commerce 

Department have increased the resources devoted to export
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control enforcement. In February of 1982, the Customs 

Service initiated a national enforcement program, called 

"Operation Exodus," to prevent the illegal export of 

strategic technology from the United States. During the 

year. Operation Exodus was expanded to include nearly ail 

Customs ports.

Operation Exodus is being coordinated from a national 

command center, located at Customs headquarters in Washington. 

The command center is staffed with special agents and intelli 

gence analysts who coordinate intelligence, inspection, and 

investigative activities both here and abroad.

The Commerce -Department plays an important part in 

preventing the diversion of strategic technology to the 

Soviets. Commerce recently increased its resources in the 

area by establishing the Office of Export Enforcement and 

opening new field offices in San Francisco and Los Angeles, 

and increasing the number of criminal investigators in its 

existing offices.

The fine work of the Customs and Commerce Agents has 

resulted in significant prosecutions, and current investi 

gations will result in additional prosecutions. Since both 

Customs and Commerce officials will testify in these hearings.
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I will defer to them to detail the work of their Departments 

in this important area.

The FBI has a dual role in combating Soviet acquisition 

of our technology. As a member of the intelligence community, 

it develops intelligence to support its own law enforcement 

efforts, as well as those of the Customs Service and the 

Commerce Department. Although Customs and Commerce investigate 

violations of the Export Administration Act, and Customs 

investigates violations of the Arms Export Control Act, 

foreign counterintelligence investigations and other criminal 

investigations by the FBI can also uncover violations of 

these Acts. When this occurs, the Bureau may continue the 

export control investigation in appropriate coordination 

with Commerce and Customs — and integrate it into ongoing 

espionage investigations.

In addition, the FBI conducts a program to develop 

public awareness of the real threat posed by hostile 

intelligence services. This program — called DECA, for 

Development of Counter-intelligence Awareness — is directed 

at defense-related companies involved in classified work. 

There are currently over 11,000 of these companies. The 

DECA program seeks to alert each company's management and 

security personnel to the possible threat to that company 

posed by hostile intelligence services. Employees are
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taught how to react to a possible approach by unauthorized 

persons seeking secret information — whether an approach 

from a "friendly neighbor," as in the Bell-Zacharski case, 

or a more sophisticated approach in a foreign country or at 

an international symposium or trade association meeting. 

Such training should result in the reporting of more 

incidents to company security officials, the FBI, or other 

appropriate authorities.

The Criminal Division of the Department of Justice and 

the United States Attorneys' Offices throughout the country 

work closely with the investigative agencies to develop and 

prosecute cases under the Export Administration Act and the 

Arms Export Control Act. With regard to current and future 

prosecutions, we assign a high priority to cases developed 

under both Acts. The United States Attorneys and the 

Criminal 'Division have vigorously pursued the cases which 

have been developed under both Acts, and we intend to 

continue to assign a high priority to such cases.

In August of 1982, the Criminal Division created the 

Export Control Enforcement Unit in the Internal Security 

Section. This Unit has general supervisory responsibility 

for the development and prosecution of cases under the 

export control la'ws. The attorneys in this Unit maintain 

close liaison with the investigative agencies and the United
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States Attorneys to provide guidance and assistance in 

ongoing investigations and cases. In this regard, we are 

preparing a manual to assist the United States Attorneys in 

the prosecution of export control cases.

In calendar year 1982 and the first two months of this 

year, we have seen a significant increase in the number of 

investigations initiated under the export control laws and 

related statutes. Commerce, Customs and the FBI have all 

stepped up their activities in this area. Referrals from 

these three agencies during the past 14 months totalled in 

excess of 100 export cases — approximately 75 from Customs 

(44 under the Arms Export Control Act and 31 under the 

Export Administration Act), 20 from the Commerce Department 

and the remainder from the FBI. Forty-five of the cases 

have significant national security implications. Indictments 

have been returned in thirteen of these cases, eight of 

which have resulted in convictions thus far. The remaining 

32 significant cases are being actively pursued by this 

Division, the United States Attorney's offices and the 

investigative agencies.

In my position as the Assistant Attorney General for 

the Criminal Division, I am the Chairman of a broad-based 

interagency committee responsible for coordinating all 

facets of enforcement. This committee and a working group
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of the committee meet regularly to assess the direction and 

effectiveness of the enforcement program.

In addition to our work on this committee, the Criminal 

Division and other offices and officials of the Department 

work on other interagency committees which address a broad 

spectrum of issues presented by the Soviet threat.

It is clear that coordination within the intelligence 

community and intelligence support to the concerned 

departments and agencies regarding technology transfer have 

already improved significantly. The Central Intelligence 

Agency has established a Technology Transfer Intelligence 

Committee to serve as a focal point within the intelligence 

community, to ensure that information collected on technology 

transfer meets the needs of the enforcement authorities.

As you well understand, intelligence is the life blood 

of an effective enforcement program. The intelligence 

community has assigned a high priority to the collection of 

information related to the Soviet efforts to acquire strategic 

technology. Moreover, the investigative agencies have also 

developed better intelligence collection programs in this 

area.

We are developing an effective program to prevent the 

transfer of our strategic technology to the Soviets, and we
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are confident that we will be able to meet the Soviet threat 

now and in the future.

My prepared remarks answer two of the three questions 

posed in your letter dated February 14, 1983. The remaining 

question concerns whether the Department will establish a 

Critical Technologies Task Force in the Northern District of 

California. The Attorney General addressed this question in 

his speech before the Commonwealth Club of San Francisco on 

December 21, 1982. He stated: "We especially recognize the 

importance to our national security and national economy of 

halting the illegal transfer of strategic technology from 

Northern California. We are therefore intensively studying 

the creation of a Critical Technologies Task Force here in 

Northern California. Such a Task Force could coordinate an 

interagency operation consisting of Assistant United States 

Attorneys; agents of the FBI, the Commerce Department, and 

the Customs Service; postal inspectors; and IRS investigators 

— all of whom would cooperate with state and local police 

forces and concerned corporate officers."
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Mr BONKER. Thank you, Mr. Jensen, for your statement. That 
helps clarify some questions that I had intended to pose to some of 
the witnesses.

CUSTOMS SERVICE AUTHORITY FOR ENFORCEMENT

As has been discussed this afternoon, we have several Govern 
ment agencies involved in the enforcement of the Export Adminis 
tration Act: the Department of Commerce, which is recognized in 
the act as both the implementing and enforcement agency; the Jus 
tice Department, as the legal arm of the government; and the U.S 
Customs Service.

I fear that what we could well have is a classic case of competing 
agencies, for whatever reason, directing their attention on a grow 
ing problem of the illicit transfer of high technology.

Mr. von Raab, I am intrigued by the Customs Service's involve 
ment in this act, in that there is nothing in the Export Administra 
tion Act that specifically identifies the Customs Service with the 
enforcement program. I would like to query you about your agen 
cy's involvement, and the statutory basis for the Customs Service's 
involvment in enforcement of the act.

In addition, I would like to ask you about the budgetary consider 
ations, since we all know that nothing really works around this 
city unless there is a budget to support it. Somewhere you have 
managed to come up with $25 million, and while I know that that 
money came from the Department of Defense and was approved 
without much congressional scrutiny last time, my question is, how 
did that seed money come about? Did you request this money from 
the Defense Department? Did they announce that they were going 
to reprogram the money pursuant to approval from Congress so 
that Customs could implement this program? I would like to have 
some insight as to how these things occur.

Mr. VON RAAB. The regulatory authority for Customs involve 
ment——

Mr. BONKER. I am looking for statutory authority.
Mr. VON RAAB. Well, if I can proceed backward and then I will 

return to Mr. Wu if he can help me on the statutory authority. But 
basically it comes as a delegation from the Secretary of Commerce 
under Section 386.A of the Export Administration Regulations, and 
I do not happen to have——

Mr. BONKER. That is a delegation of authority, pursuant to this 
act, by the Secretary of Commerce.

But I am looking for the statutory basis for Operation Exodus Is 
that a delegation of authority from the Secretary of Commerce?

Mr. VON RAAB. Yes.
Mr. BONKER. OK. There is no independent statutory authority 

that you know of?
Mr. VON RAAB. Well, there are a number of general authorities 

under which Customs operates at the border with respect to viola 
tions of any number of laws. My testimony typically says we ad 
minister or enforce the laws in 48 agencies and possibly over 400 
laws. There are many other provisions of the law that enable us to 
take certain actions at the border, either with respect to incoming 
or outgoing cargo, that we use in this effort.

28-755 0-86-11
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But specifically, how are we involved in the Export Administra 
tion Act? It is through this delegation from the Secretary of Com 
merce.

OPERATION EXODUS FUNDING

Mr. BONKER. OK. What about the $25 million for Operation 
Exodus? Can you give the subcommittees the budgetary genesis of 
this program?

Mr. VON RAAB. Well, it is hard to—in preparing our 1983 budget, 
it was basically accepted by the Treasury Department that an in 
creased effort should be made as a result of conversations or com 
munications between the Secretary of the Treasury and the Secre 
tary of Defense. The Secretary of Defense agreed that the program, 
as Assistant Secretary Perle indicated, was important enough to 
our national defense and national security that the Defense De 
partment would be happy to provide the funds for 1983.

Those funds then made their usual way through the labyrinthine 
passages of the Treasury Department, OMB and the various com 
mittees who are responsible for both the Treasury and the Defense 
Department and ultimately ended up in our 1983 budget.

I do not know what more information I can give you on that, but 
there was nothing unusual or unorthodox about the way this was 
done. It went through all the proper channels including the highest 
levels of both Treasury, Defense, OMB, and our respective commit 
tees.

Mr. BONKER. I was curious because $25 million is a lot of money 
to find these days. It appeared quite suddenly, apparently from 
DOD surplus money that they could provide to your agency. Al 
though the reprogramming received congressional approval, it is 
really a brand new program that has been initiated and Congress, 
with its oversight responsibilities, needs to understand how these 
transactions occur in the executive branch.

COMMERCE DEPARTMENT ENFORCEMENT RESPONSIBILITIES

I would imagine that underlying this Cabinet level agreement be 
tween the Secretaries of Defense and Treasury is the implication 
that the Commerce Department is not fulfilling its responsibilities 
with respect to enforcement. Mr. Wu, I think that throws a chal 
lenge to your agency. But I think it is curious that most of the com 
plaints that I have heard about in the last year and a half, as they 
relate to enforcement activity, center on the Customs Service's Op 
eration Exodus, and not on the Commerce Department enforce 
ment program.

In many different forums—Commerce Department field hear 
ings—the President's Export Council (PEC) hearings all across the 
country, as well as this committee's staff investigations in the 
Northwest—the enforcement issue has been examined and every 
body has complained about Operation Exodus; yet no one has 
greatly criticized the Department of Commerce. One could imply 
from that that Mr. Von'Raab's agency has been pretty effective, or 
at least to the point where people are upset. In addition, the Cus 
toms Service's increased activity in export control comes during a
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time when the Commerce Department is trying to beef up its own 
enforcement program.

Mr. Wu, I am not asking you to comment on the work of the Cus 
toms Service, but I would like to inquire as to whether this implies 
that your department, even with the increased resources and ef 
forts, is still not sufficient to do the job. And if that is the case, is it 
because you lack legislative authority to carry out your enforce 
ment responsibilities and if so what could Congress do to enhance 
your enforcement authority?

Mr. Wu. Mr. Chairman, my personal opinion is that the record 
in the last few months, since the reorganization, eloquently speaks 
of the progress in the performance of the department. But I would 
be less than candid were I not to say that my personal and profes 
sional opinion is that I am confident that we can even be more pro 
fessionally aggressive if we had the necessary police powers that 
are necessary for the effective execution of our duties. And, of 
course, as with other agencies, we can always use more resources.

As I indicated earlier, professional training is a top priority, 
bringing people on board, having the necessary equipment, estab 
lishing intelligence systems and automatic data processing, being 
able to handle the applications and dissemination of information.

Mr. BONKER. Mr Wu, the Customs Service is requesting $30 mil 
lion to carry out the Operation Exodus enforcement program. 
What is the Commerce Department asking at this time7

Mr. Wu. Such a fortunate question has never been presented to 
me. I can only say that if it were my wish list——

Mr. BONKER What is the Department of Commerce requesting?
Mr. Wu [continuing]. I would say that for the fiscal year 1984 

budget on an annualization of personnel and staffing, the projected 
annualization increase is approximately $3.7 million in total. Now, 
I would hasten to note that this has not gone through the neces 
sary examination, but you asked me as to what I perceived my 
needs are to beef-up the operations. I would say that from what 
you proposed in your bill, if I had half a piece of that action, I 
would be very, very satisfied, and the troops would be very satis 
fied, if I may use that term.

Mr. BONKER. Would Mr. von Raab be satisfied.
Mr. Wu Did you not ask me not to comment on customs?
Mr. BONKER. Mr. Mica.
Mr. MICA. Thank you, Mr. Chairman. Let me first say that after 

hearing the very forceful testimony, if I were even considering 
doing anything improper, in the way that you have presented this 
testimony in this room today, I do not think I would do it, with all 
of the successes you have had. I commend you. I do think that we 
need to continue to do everything we can to beef up enforcement 
efforts, intelligence efforts, and I will support that very vigorously

OEE AND OEA INFORMATION SHARING

But I would like to ask Mr. Wu, something that you mentioned 
which bothers me a little bit, but perhaps I took it wrong. You indi 
cated that you have computers now where you can look up ship 
ments, and if I have your quote correct you said that you could 
advise others, and I was not quite sure who "others" were, of those



318

who might be suspected of improper dealings. That bothers me a 
little bit.

Is Commerce telling some businesses that other businesses might 
be suspected?

Mr. Wu. That is not correct. That is not the intent of that state 
ment. If I recall correctly, Mr. Mica, the statement was cast in the 
context of the hand-in-glove working relationship between the 
Office of Export Enforcement and the Office of Export Administra 
tion, which is the licensing arm of the Commerce Department. If 
we have intelligence that there may be illegal transactions or that 
there is a lack of bona fides as far as the proposed licensed appli 
cant is concern, we would advise—when I say others, we would 
advise the licensing people so that they can take that into consider 
ation, whether or not they grant the validated export license if one 
is required.

Mr. MICA. So this is just internal? Because again, I strongly sup 
port enforcement efforts. I think we should do more in that area, 
but I want to make sure that while we are doing it, we are not, as I 
had misunderstood apparently, advising other businesses.

Mr. Wu. No, sir. Indeed, the act sets out the parameters that pro 
scribe against relating information to the private sector who might 
be in violation of the law. That is not their business.

DISTINCTIONS BETWEEN TYPES OF VIOLATIONS

Mr. MICA. All right. Again, I think enforcement ought to be as 
stringent and as strident as possible. My concern is not with the 
job you are doing. I want to continue to see you all funded appro 
priately. But being new to the subcommittee, what I am looking at 
is how many items are on that list that you are enforcing that 
should not be on the list.

Now, you have professionals who are going out into the field en 
forcing the law, and that is their duty and they should. I have had 
occasion where I have—I would not say I have ever had a parking 
ticket, but I have heard of others who had the officer say, "I have 
to do this, but I know I do not agree with it." They see these viola 
tions occur all the time and, in fact, they do not serve any useful 
purpose, but it is the law.

Do you see areas where there are certain items or categories of 
items where your professionals who know that X item may be pur 
chased on a commercial shelf or an open stock next door—anything 
along these lines, where you are having to enforce, that maybe we 
should be looking at that? Is it all clearcut, as far as your profes 
sional people are concerned? Do we have cases of side-by-side ship 
ments where because one item is modified slightly but essentially 
the same, you have to arrest someone for it?

Mr. VON RAAB. Well, it would be hard for me to say what should 
and should not be on the list. I can tell you that a reasonable high 
percentage of the detentions that are made do ultimately result in 
the subsequent issuance of a license by the Commerce Department, 
which means that the individual could have shipped it out, had he 
or she gone through the proper procedures.

And so, I think it is fair to say that there is probably too high a 
frequency of late-to-work violations, as it were, that are discovered,
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and unfortunately, it is difficult for law enforcement officers to 
overlook those because they are violations of law. Although I have 
heard others say that there are too many items on the list that per 
haps are not as important as others, I will comment from my en 
forcement perspective, we do often run into technical violations 
that we are required to address and then, subsequently, the indi 
vidual will be let-off most times with a small fine, because there 
ahs been a violation of the law.

Mr. MICA. Do you suppose most of that is done with a malicious 
intent?

Mr. VON RAAB Probably an unsophisticated shipper. I have had 
a number of calls just recently by lawyers who are friends of mine 
who apologized and said gee, I am really sorry, but my client is 
somewhat unsophisticated; he did not understand it, he did not get 
a license. He is trying to ship something out and we know we can 
get a license, but what can you do about it. And I say well, I really 
cannot do very much about it. He has got to get himself a license 
and go through the procedures to get out from under the system.

But there is some of that taking place.
Mr. MICA. You mentioned that you heard it said somewhere 

down the line that there are too many items on the control list. 
Again, I cannot say this strongly enough, I do think that we ought 
to have heavy, strong, vigorous enforcement program to control 
those items that really pose a problem. But if I were in another 
area of law enforcement, as I indicated, talking with policemen out 
in the field, they can give us concrete ideas on legislation. Who, in 
your branch, out in the field, would know the kinds of items that 
they generally think are on the list that are creating an extra 
workload for them and probably should not be on the list?

Mr. VON RAAB. Well, our central control in the Customs Service 
is in Washington Headquarters. We have an operation in Washing 
ton called the Exodus Command Center through which all deten 
tions—and then if they become seizures or releases—go. And Bill 
Rudman, who is actually sitting behind me, is the Director of our 
Office of Strategic Investigations, which is an office which is solely 
evoted to Operation Exodus, both the munitions control side and 
the export administration side, and that individual would, through 
the records that he has, probably have the best idea of the kinds of 
traffic tickets that we are giving out as opposed to serious viola 
tions.

Mr. Wu. Mr. Mica, if I may respond to your questions, while li 
censing and the propriety of the scope of the license or control list 
is not within my competence, I work very closely with the licensing 
staff. The Commerce Department, I can say unequivocally, is work 
ing diligently to review the scope of the commodity control list.

There is another question. The enforcement arm does not ask 
whether or not the item should or should not be controlled That is 
not our function. We do not tell the technical people, the engineers, 
whether or not a license should or should not be issued.

Assuming, one, that a commodity is controlled and that a shipper 
has a shipment detained by a Commerce inspector on the line or by 
an investigator, we do not bring charges, we do not go on a full- 
court-press arrest. We do not have arrest power now, and we do not 
have authority to search and seize unless we satisfactorily demon-
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strate, based on careful examination, that there is criminality in 
volved.

Thus, if I may refer to our detention record, in fiscal year 1982 
the Commerce Department inspections efforts conducted 9,124 in 
spections by way of examining and analyzing shipments, export 
declarations, and export documents. Of the 9,124 inspections that 
we conducted, we detained 584 shipments, and of those 584 ship 
ments initially detained, we found that 242 shipments required an 
export license and the shipper did not have the necessary license.

That gave us a valid seizure versus detention ratio of 42.5 per 
cent, which, in essence, means that a little less than one out of 
every two shipments that we detained involved some irregularity. 
And not just technical or paper irregularity; they are irregularities 
that involve the requirement of a license, an export license.

Mr. MICA. I do not question that. What I was concerned about 
was how many of those people are committing serious violations of 
U.S. national security, or are cases of individuals trying to export 
some shoes and just does not realize he needs a license to do it.

One last question.
Mr. JENSEN. Can I make a quick comment on that? I think that 

in any comprehensive enforcement scheme you will have differ 
ences in terms of the levels of violations. It may very well be the 
kinds of idiosyncratic violations that you speak to. But I think that 
the kinds of coordination we are talking about in terms of estab 
lishing expertise within the narcotic—that is, the export control 
enforcement area—is such that we can then focus on the big 
cases——

Mr. MICA. Was that a Freudian slip?
Mr. JENSEN. That is all I ever think about. That is because von 

Raab is doing so well. Actually, what we can do is focus on those 
kinds of cases we are talking about. Where they are over a long 
period of time, where they are severe and where there are specific 
kinds of violations that breach national security, that sort of thing. 
So we can focus those efforts within Commerce, Customs, and the 
FBI. So I think we can play the kind of role you are speaking to.

Mr. MICA. My thoughts are first, anything that we can take off 
the list we ought to get off because it can save a lot of time, and 
second, it would give you more time to enforce those critical areas.

DIFFICULTY QUANTIFYING ENFORCEMENT EFFECTIVENESS

Let me ask this last question although you may not have an 
answer. We in Florida must deal with a narcotics problem and 
every year we are told that we have seized x million pounds of co 
caine and heroin, marijuana, et cetera. And that our enforcement 
officials estimate the seizures to be, according to the latest figure I 
heard, only 5 percent of what is coming into the country.

Now, we ask how they know. You know, it is hard to estimate 
how you know what you have not got—what you have not inter 
dicted. Are there any indicators that lead you to believe that this is 
a small percentage of what is going out illegally, or whether there 
is just a fraction of a percent, or whether you think you are getting 
almost all of it?

Mr. VON RAAB. I am asked that question about drugs over time.
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Mr. MICA. Is 5 percent correct on drugs?
Mr. VON RAAB. Five percent may be right on heroin. I am not 

sure. It is a tough one. All I can do is give you a sense of the size of 
the problem—there were approximately last year about $228 bil 
lion of exports from the United States. Of this amount, approxi 
mately $34 billion involved technology exports; of the $34 billion, 
approximately $15 million was what we could call critical technolo 
gy exports; roughly half of the technology export trade.

Mr MICA. Before you go any further, do you suspect that that 
$34 billion has already been pulled out of the $220 billion that is 
going out? Do you suspect that within that other $190 billion plus, 
that there is a lot of illegal shipments going on?

Mr VON RAAB. What I am trying to say is that the numbers are 
great, and so the amount that is going out, probably illegally and 
legally, is a tremendous number.

Now, as far as the percentage is concerned, we do not have 
enough sense of the threat yet in order to estimate a percentage. 
But I do say that the size of the problem is great, just in terms of 
the value of the goods going out.

Mr. MICA. The size of the problem is——
Mr VON RAAB. In other words, there is a lot going out.
Mr. MICA. That you are not getting?
Mr. VON RAAB. Yes.
Mr. MICA. Thank you, Mr. Chairman.
Mr. BONKER. Before we proceed further, I would like to remind 

everyone that this is a joint subcommittee hearing involving the 
Ways and Means Subcommittee on International Trade chaired by 
Sam Gibbons. The Ways and Means Committee is presently mark 
ing up the Social Security bill, which is the commitment that de 
prives the Ways and Means members of the chance to participate 
in these hearings.

I do have Congressman Bill Frenzel's statement that I would like 
to have included in the official record at this point.

[The statement referred to follows:]
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PREPARED STATEMENT OF HON BILL FRENZEL, A REPRESENTATIVE IN CONGRESS FROM
THE STATE OF MINNESOTA

Mr. Chairman, I appreciate the opportunity to present my views on the 

Export Administration Act, and particularly the Operation Exodus; enforcement 

policy administered by the Customs Service Your input during the Ways 

and Means Trade Subcommittee's authorization hearing was most helpful, and 

those of us on that Subcommittee welcome the opportunity to participate 

in your hearing as well

Although I have been a critic of our export enforcment policies, as well as 

much of the Export Administration Act itself, I do recognize the need for 

controls on materials and technology which could be diverted toward some 

military use by our adversaries My problem has been that the uncertainties 

caused by what can and cannot be exported, particularly in the high technology 

area, has kept many companies out of the export business, and cost Americans 

many jobs

Central in the problem here is the Commodity Control List which has been 

badly in need of decontrol for years now The CCL, which ostensibly is to 

be updated each year, has not been modernized Commerce nearly every year 

threatens to remove those technologies on the lower end of the spectrum-- 

those which are now widely available to our adversaries as well as our 

allies.

For the past two years this Administration has promised to remove low-level, 

ancient technology from the list, but to my knowledge, that has not occurred. 

There have been negotiations at COCOM to review individual control lists,
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but it seems to me that we spend most of our time demanding our COCOM allies

to add items they have wisely removed Our list always seem to maintain more

restrictions giving an unfair advantage to arms of our allies

Our restrictions on foreign trade coupled with the lack of same by our allies, 

is serious. It has discouraged many business people, eroded their confidence 

in our government and has caused our country to be considered supplier I would 

hope that this issue will be one which is carefully considered by your 

Subcommittee, Mr Chairman.

Another grave concern I have with the Export Controlmechanism in the government 

is the Defense Department's role in the process. I realize that the Department 

must have an input where it believes sale of certain materials would have 

a possible military end use, but it is the attitude over there that bothers me. 

I know Defense personnel must be cautious, but I believe that DOD had maintained 

a far too aggressive position as to what has military usage and what doesln't 

Further, the Department seems to have little regard for the statutory 

interagency comment limits.

Companies in my district have had to wait over a year, and sometimes much 

longer, for DOD to make up its mind. Part of the problem may be understaffing, 

but in my interactions with DOD officials responsible for export license 

comments, I find them to be insensitive to problems of expired letters of credit 

and cancelled sales.

Perhaps the systme would work better if more thought were given to combine 

DOD's Military Critical Technologies List with the CCL--at least that might
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make it easier for companies to understand I believethat the cemiconductor 

category eill shortly be incorporated into the regulations on the CCL 

That might be a good place to start

Referring again to the matter of decontrolling the Control List. I understand 

that Commerce is aware of the need to decontrol the 4529B category which 

includes equipment with imbedded computers and microprocessors This category 

is of paricular concern to me becuase many of the small and medium sized 

companies in my district manufacture this type of equipment. I have had 

unbelievable problems trying to get Commerce and DOD to understand what this 

technology is Much of it is over 10 years old, widely available from our 

allies, and even if an adversary were to try to divert this kind of equipment 

to military use, the cost would be prohibitive.

I also believe that the foreign policy export controls must be closely 

examined by your committee They, too, have made our country an unreliable 

supplier, they have not worked, and the extraterritorial application to our 

allies is a dangerous policy for us to pursue from any perspctive

The bills which would establish a separate agency to license and control 

exports are also disturbing to me These ideas seem to be based on over- 

aggressive control of exports rather than on working with industry to 

promote safe exports, paying attention to foreign availability and working 

with our allies to control only that technology which is truly critical

Getting on to the export enforcement area, prior to Operation Exodus, I had 

felt that the Commerce Department was ding a pretty good job on enforcement.
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The Customs Service does have some enforcemtn responsibilities, but it 

seemed to me that its efforts could be and were coordinated with the Commerce 

Department satisfactorily, and that the new Customs Service major enforcement 

policy, "Operation Exodus" was unnecessary.

Operation Exodus became an overnight success in the eyes of the Administration 

due to the seizures of a couple of shipments of controlled materials 

destined for the USSR. The word on the street is, however, that these 

shipments would have been stopped anyway, Exodus or not, by the normal enforcement 

capabilities at Commerce and Customs.

But Exodus became very popular within the Administration Its virtues 

have been extolled widely, and excessively. What has not been communicated, 

even now, is the trauma this program has caused for many businesses, big and 

small. For at least the first year of the program, many companies were forced 

to have their shipments detained by overzealous Customs officials Customs 

began to check any shipments which looked like high technology products 

Mostly they stopped materials which did not have validated licenses, by they 

did not stop at that—many licensed materials were stopped as well

The problem was that none of these officials were trained to recognize 

controlled materials and there was no easy way to identify them eithout 

running to the licensing officers at Commerce, who became impossible burdened 

by the extra load of assisting Customs with the identification process.

I don't hink we have any good figures as to how many shipments were detained, 

but Customs has estimated that 70% of the detentions were not seized, that is,
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the detention did not result in any violation of the law. Up until a 

couple of months ago, and even now to some extent, it was not uncommon for 

a company to have a shipment detained for 2 or 3 weeks while Customs thrashed 

around trying to identify the materials in question The identification process 

requires communication manually through the Commerce licensing officers and 

through direct, or not so direct, communication with the companies involved 

to supply needed specifications ontheir equipemnt to determine whether it 

was or was not on the control list

The fact that a company may be operating under a soon-to-be-expired letter 

of credit has not bothered Customs Confused industry representatives tried 

to obtian a status on their detentions through Commerce, but could not get 

through the Exporters Services line When they could get through, it was not 

uncommon to have to wait 3-4 plus days to get a return call to even put in 

the request.

Requests multiplied overwhelmingly for Commerce to provide advisory opinions 

that certain categories of equipment were not controlled, but the number of 

requests caused over a 6 month backlog at Commerce. Companies were either 

forced to fend for themselves by trying to get their shipments released when 

Customs and Commerce were ready or they ran to their Congressmen or friends 

in the Administration for help. Many companies were afraid to complain lest 

they wind up on some kind of troublemaker list that could result in all 

future shipments detained or license applications held up

Those companies which did have shipments seized found themselves in serious 

trouble Often smaller companies were involved which had no idea that their
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products would need validated licenses Much of the technology was simple, 

much of it antiquated and widely afailabel abroad If the CCL list were 

decontrolled, as noted above, most of the seizures would not have been necessary 

Companies which did not willfully violate the Export Administration Act fortun 

ately were not prosecuted, as far as I am aware But most of them had to 

go through the export license application system to obtain validated licenses 

and some applications took months for approval.

For those companies not expecting to go through the process, time was crucial 

Letters of credit expired, sales were cancelled, employees had to be laid off- 

all because a license was required that perhaps should not have been necessary. 

Obviously, it is true that some companies were negligent and should have 

checked to determine whether a license was required But there seemed to be no 

accompanying educational programs to Exodus upon its implementation One 

company in my district was shocked to learn that balidated licenses were 

required for its 10-year-old technology.

At the same time Commerce beefed up its own export control program and had 

5 officials examining parcels up and down the Eastern seaboard It made 584 

detentions, 242 of which were violations of the Export Administration Act, 

most of them technical This is still a large number of unneeded detentions 

compared to the number of actural violations

It seems that both Customs and Commeree have begun to develop a quicker way 

of identifying controlled technology through use of computers, and it does 

seem that there fewer complaints from business However, this program leaves 

us with a legacy of uncertainty, and a real reluctance by high tech firms
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to export. Companies in my area tell me that their customers abroad are 

hesitant to deal with the U.S. because of all of its time-consuming delays 

and restrictions when merchandise of equal quality can be obtained elsewhere. 

I am not conviced that the blatant violations would not have been caught 

anyway through the ongoing export enforcement program. I'm not sure that 

the money we have put into Exodus has been worth the grief we have caused 

to our industries. I think it would be worthwhile to have an accounting 

from Customs of what kind of violations were involved in all of the seizures 

I suspect that most of them are either technical or involve materials which 

probably should not need validated licenses „

I will not bore you with details of some of the problems companies in my 

area and elsewhere have had with Exodus, but I assure you they are many 

These have resulted in serious injury to some smaller businesses particularly. 

I believe we should examine this program very carefully before we agree to 

any further funding for it

I thank you, Mr Chairman, for this opportunity to discuss my concerns 

with Operation Exodus and with the EAA in general. I could go on, but I will 

restrain myself, since I know you will hear plenty of other similar advice 

from the private sector.
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Mr. BONKER. Mr. Roth.
Mr. ROTH. Thank you, Mr. Chairman. I have no further ques 

tions, Mr. Chairman, but I have had a chance to take a look at the 
testimony of the three gentlemen before us, and I want to con 
gratulate them for their frank testimony I think it is going to help 
us a great deal as we work our way through this legislation.

Thank you.
ENFORCEMENT REPORTING STATISTICS

Mr. BONKER. Gentlemen, my head is spinning with statistics 
about detentions, interdictions, seizures, convictions and I cannot 
find a consistent line of this data. Since it is the same Federal Gov 
ernment that oversees all of these efforts, it would be most helpful 
if we had consistent reporting of this information.

Mr. Jensen, you were most helpful in your statement on page 15, 
in giving us a good idea of what is happening. You point out that 
referrals from these three agencies during the past 14 months total 
in excess of 100 export cases; approximately 75 percent from Cus 
toms (44 under the Arms Export Control Act and 31 under the 
EAA) 20 from the Commerce Department and the remainder from 
FBI. Forty-five of the cases have significant national security impli 
cations. That information is very helpful.

Regarding Customs' Operation Exodus Program, a report dated 
December 13, 1982, cites total Operation Exodus seizures for fiscal 
year 1982 in 33 ports. Of the 765 seizures, 82 were Office of Muni 
tions Control seizures purusant to the Arms Control Act.

So, under the Export Administration regulation, there were 765 
seizures reported under Operation Exodus. Does that sound famil 
iar, Mr. von Raab?

Mr. VON RAAB. Yes. That is correct.
Mr. BONKER. Now, Mr. Wu maintains that 242 of these seizures 

in 1982 were requested by Commerce based on violations detected 
by his agency.

Mr. VON RAAB. That is right. That is approximately correct.
Mr. BONKER. The statistics represent the number of detentions 

and seizures reported by Customs to Commerce. The 286 seizures in 
fiscal year 1983 also included 81 seizures requested by Commerce 
because of violations detected by Commerce inspectors.

DETENTION AND INSPECTION PROCEDURES

What is the normal procedure here when Commerce discovers a 
potential violation or an illegal shipment? Mr. Wu, do you some 
times proceed with the enforcement activity and refer it to the Jus 
tice Department, and other times you take it to the Customs Serv 
ice?

Mr. VON RAAB. If I may, I would describe the Customs procedure, 
and I think that you will find that Commerce procedures track 
pretty much along with those, except maybe one or two steps are 
left out in Commerce.

In the Customs Service, if an inspector, through the same inspec- 
tional process that Mr. Wu described, determines that a shipment 
is questionable for whatever reason, and that it is a possible viola 
tion of the Export Administration Act, he telephones this informa-
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tion into our Command Center, and there is actually a form that 
he fills out and he telephones the information in. I would be happy 
to give a copy of that to you if you would like.

Mr. HONKER. You are talking about a command center?
Mr. VON RAAB. In Washington.
Mr. BONKEH. At the Customs Service?
Mr. VON RAAB. In the Customs building.
Mr. BONKER. So if you have an inspector who encounters a suspi 

cious shipment he contacts our Command Center in Washington, 
DC?

Mr. VON RAAB. He makes his own decision to detain it, which ba 
sically means that he informs the shipper that he should not leave.

Mr. BONKER. Then he communicates with the Command Center?
Mr. VON RAAB. He telephones the Command Center.
Mr. BONKER. He telephones the Command Center, and then what 

happens?
Mr. VON RAAB. Then he informs them that he is detaining a ship 

ment, and he then gives them a number of piecies of information 
with respect to that shipment.

Mr. BONKER. That he gets from the shipping papers?
Mr. VON RAAB. That he obtains from the shipping papers or 

whatever other indicia there are.
Mr. BONKER. Then what happens?
Mr. VON RAAB. Then twice a day, a Customs agent takes this in 

formation—this is logged in on a regular log. Twice a day, a Cus 
toms agent takes this information physically across the street to 
the Commerce Department. I do not know the formal name of the 
organization, but he presents it to basically a coordinator of the 
Commerce Department who deals with the licensing officers. And 
from that point, it is, in effect, in the Commerce ballpark as to 
what should be done with that detention.

And we then receive information back from Commerce——
Mr. BONKER. I guess the first thing you look for is whether that 

shipment has a validated export license?
Mr. VON RAAB. Yes.
Mr. BONKER. And the Commerce Department tells you whether 

or not it is——
Mr. VON RAAB. If we have the shipper's export declaration there 

would be an indication, or should be, on the SED of the number of 
the license.

Mr. BONKER. So in most cases when he encounters a suspicious 
shipment, the inspector looks at the shippers export declaration 
which includes a space for the export license? So he might realize 
at the time that there is an export license that he has reason to 
doubt whether a description——

Mr. VON RAAB. Is proper, or whether it is the right export li 
cense There are cases in which people will use export licenses for 
shipments that are not covered by those export licenses. In other 
words, we do not have a copy of the export license; therefore——
REQUIREMENT FOR COPY OF EXPORT LICENSE IN SHIPPING DOCUMENTS

Mr. BONKER. Let's talk about that example for a moment in 
which you do not have a copy of the export license. Let's take a
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high tech company in Portland, OR, that is exporting a product. 
They look at the manual and determine that they probably need a 
license, and so they apply for and obtain an export license.

Mr. VON RAAB. Right.
Mr. BONKEH. So on the shippers export declaration the license 

number is indicated. But the Customs Service does not have access 
to that information necessarily.

Mr. VON RAAB. That is right.
Mr. BONKER. Why?
Mr. VON RAAB. There is no copy of the license that is contained 

in the package of documents that accompany the shipment as it 
leaves the country.

Mr. BONKER Why?
Mr VON RAAB. It is not required.
Mr. BONKER. Well, would it not be a lot easier and far more expe 

ditious if it were required.
Mr. VON RAAB. I agree with you.
Mr BONKER. Mr. Wu, why is it not required?
Mr. Wu. I have no answer to that question. But I agree with the 

conclusion that if the shipper provides a copy of any validly issued 
license with the shipping documents, then that can be examined at 
the point of exit.

Now, this may be an additional burden on the exporter in terms 
of having extra documents, but that would facilitate inspection ef 
forts.

Mr. BONKER. If the company is exporting some equipment and it 
has to apply for and obtain an export license, then making a copy 
of that license and attaching it to the export declaration form, is 
an enormous burden or much of a nuisance. Would not that copy, 
in most cases, do away with the procedure of coming all the way 
back to Command Headquarters and having to physically walk 
across the street to determine whether or not a license has been 
issued, and then transmit the information back out to the west 
coast?

Mr. VON RAAB. The State Department does require that a copy of 
the license accompany the outgoing shipment under the Munitions 
Control Act.

Mr. BONKER. Under the Munitions Control Act, but not under 
the Export Administration Act. Has it ever been required under 
the Export Administration Act?

Mr Wu. I have no information as to that, Mr. Chairman, But I 
can state that the proposition is being considered, that which you 
just raised. That is being studied. And in fact, that is one of the 
issues raised as a problem we will look into.

Mr. VON RAAB. We requested the Commerce Department, back in 
April, to consider this.

Mr. BONKER Mr. von Raab, if the this requirement that the ship 
per include a copy of the export license with the shipping docu 
ment were in place would that greatly reduce your workload?

Mr. VON RAAB. I cannot quantify it, but it should reduce our 
workload, yes.

Mr. BONKER. Would the shipper object to strongly if this require 
ment were made?
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Mr. VON RAAB. Businessmen do not like to see additional require 
ments. Our suggestion,is that these copies, which we have not sug 
gested even be validated, necessarily—just Xerox copies—be re 
quired for certain critical commodities; not for every shipment 
leaving the country, but just certain types of commodities we find 
would be helpful

NEED FOR DELINEATION OF AGENCIES' ENFORCEMENT RESPONSIBILITIES

Mr. BONKER. It seems to me that we have a situation where the 
law is not terribly definitive, and we have several enforcement 
agencies, competing to do the right job under the Export Adminis 
tration Act. If the agencies cannot work out among themselves pro 
cedures for an efficient, cost-effective, clearly understood enforce 
ment program, then perhaps Congress will be forced to write that 
kind of language into the law.

I believe that the Commerce Department ought to have certain 
enforcement functions that are clearly outlined. If seizure of the 
shipment is necessary then referral to the Customs Service ought 
to be made. But right now, it appears as if we are duplicating en 
forcement efforts with Customs doing its thing and Commerce 
doing its thing, and costing the taxpayers well over $30 million per 
year, with the end result of no one being terribly pleased.

I sincerely hope that we can sort out these problems in the 
course of reauthorizing the Act. L welcome additional written testi 
mony or even private meetings to help sort through these proce 
dures since everybody wants to see effective enforcement. Nobody 
wants to see harrassment of the business community. Obviously, a 
problem exists; if the administration cannot deal with it internally, 
then Congress will deal with it legislatively.

Mr. VON RAAB. Mr Chairman, in preparing for this testimony, 
and, as a matter of course, the Customs Service tries to remain 
aware of any problems that it may be causing with respect to the 
administration of this and other programs. We have run ourselves 
ragged over the past week or so in order to identify complainers 
about the Customs Service, and in all honesty, we have not been 
able to come up with one when we have spoken to it that is com 
plaining about the activities of the Customs Service.

Now, we may not have run across the right people, but I would 
ask you if you would to refer any complaints that you may have 
received with respect to the Customs Service's efforts in this pro 
gram to us so that we may address them.

We have, as you are probably aware, personally spoken to a 
number of your constituents, and we have made a farily extensive 
telephonic survey of a number of the larger companies over the 
past week. And maybe they are just afraid of us, but none of them 
would admit to having any problems.

So I know there are these constant comments about the Customs 
Service. Maybe we are experiencing the same phenomenon here 
that we experience at the border, and that is that if someone has a 
flat in an airport parking lot, it is the Customs Service's fault So 
we would appreciate your giving us the names and the circum 
stances of any problem, and we would be happy to address them.
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Mr. BONKER. I appreciate your willingness to work out these 
problems, Mr. von Raab, and I do not doubt your sincerity.

PACIFIC NORTHWEST-RELATED CUSTOMS QUESTIONS

The time is late. I wonder if I could prevail upon you, Mr. von 
Raab, for a few questions unrelated to the Export Administration 
Act, since our committee does not get to see you very often

Mr. VON RAAB. Well, you have got me here.
Mr. BONKER. They are easy questions. Have we worked out the 

situation at SeaTac?
Mr. VON RAAB. I believe so. We have temporary inspectors out 

there. I think it is fair to say that there is probably still some nerv 
ousness over whether the additional inspectors will meet the peaks 
that we expect in April. We are confident that they will, and we 
are monitoring that situation very carefully.

Mr. BONKER. And you will keep me informed?
Mr. VON RAAB. Yes, sir.
Mr BONKER. Can I tell the people in the Portland that the Cus 

toms Office is going to remain open a few more years?
Mr. VON RAAB. I will have to get back to you on that one; I am 

not sure whether it is or not. I do not mean to say it is not going to 
be. I guess it depends on how the hearings go [Laughter.]

Mr. MICA. Would the chairman yield?
Mr. BONKER. Mr. Mica.
Mr. MICA. Can I tell the people in Palm Beach we are going to 

increase the Customs Offices?
Mr. VON RAAB. I will give you the same answer that I gave the 

chairman.
Mr. BONKER. Well, it works both ways, Mr. von Raab.
One last question. Customs has a longstanding procedure of with 

holding certain information that you collect on a routine basis on 
imports, such as point of origin, the name of the foreign shipper 
and so forth. Some of the western ports, particularly the smaller 
outlets, would find this information quite valuable as a means of 
export promotion, particularly in light of the Export Trading Com 
pany Act, for those that are pursuing foreign markets more vigor 
ously. Is it not possible for you to make available publically that 
information?

Mr. VON RAAB. If it is legally permissible, we will certainly make 
it available. We have some limitations on the information that we 
receive, and I can assure you that we will make the most liberal—I 
will get a hold of my lawyer and make sure they make the most 
liberal interpretation of that. If we cannot do it, we cannot, but we 
will try.

Mr. BONKER. All right, thank you, Mr. von Raab, Mr Jensen, 
and Mr. Wu, for your time and your excellent testimony. You have 
been patient in responding to the questions that have been posed to 
you by the subcommittees. We will continue to work closely with 
each of your agencies as we proceed with reauthorization of the 
Export Administration Act.

The subcommittees stand adjourned.
[Whereupon, at 5:20 p.m., the joint subcommittee meeting was 

adjourned to reconvene at 2 p.m. on Thursday, Mar. 3, 1983.]
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Office Building, Hon. Don Bonker (chairman of the subcommittee) 
presiding.

Mr BONKER. The subcommittee will come to order.
This is the third in a series of hearings by the Subcommittee on 

International Economic Policy and Trade to reauthorize the Export 
Administration Act of 1979. We have previously heard from repre 
sentatives of the umbrella trade associations of the business com 
munity and the administration.

Today we have the opportunity to hear from a distinguished 
panel of witnesses representing the views of high technology com 
panies. Through their trade associations, these companies have de 
voted a great deal of effort to formulating proposals for amending 
the act. The subcommittee appreciates the benefit of their views.

I would now like to call upon the ranking member of the com 
mittee, Mr. Toby Roth, for any opening remarks.

Mr. ROTH. Thank you, Mr. Chairman
Mr. Chairman, these series of hearings on the Export Adminis 

tration Act are proving to be most beneficial. I know that I've 
learned a great deal and have been getting a much fuller grasp of 
the issue.

Our witnesses today—representatives of the hi-tech industry— 
come from a critical and vital segment of our economy. Hi-tech is a 
field in which we lead the world, and our products are in demand. 
Hi-tech is revolutionizing the way we work and the way we live

At the same time, hi-tech carries with it serious implications. It 
is at the heart of our military technology and in the wrong hands 
it can be utilized to develop weapons that could eliminate life as we 
know it from this planet.

At the beginning of this century, Lenin reportedly wrote that:
The capitalist nations will supply us with the materials and technology which we 

lack and will restore our military industry, which we need for our future victorious 
attack upon our suppliers In other words, they will work hard in order to prepare 
their own suicide

This quotation has frequently been interpreted to mean that the 
West will be willing to sell the Communists the rope that they will
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use to hang us. Now, at the end of the century, we've moved 
beyond the "rope stage," but our necks are still in the noose.

The American taxpayer is being asked to spend billions of dollars 
for procurement of new, modernized military hardware. At the 
core of these defensive tools is "hi-tech"—and we know that we 
will never use them unless attacked. But no matter how advanced 
our planned weapons may be, if we lose control of the technology— 
and it falls into the hands of the Soviet bloc—all that we have ac 
complished will become obsolete

The national security concerns posed by exports have thus far 
been dealt with rather lightly during our hearings, but the indus 
try that appears before us today has developed a technology which 
can take us in two different directions. On the one hand, the prod 
ucts of hi-tech offer us a wonderful, unprecedented future prosperi 
ty; but in the wrong hands, it can bring down destruction on us all.

I look forward to hearing o'ur from our witnesses, for we must 
develop a solution to the problems posed by hi-tech exports.

Mr. BONKER. Thank you Mr. Roth. Today's panel will consist of 
representatives from the Computer and Business Equipment Manu 
facturers Association [CBEMA], American Electronic Association 
[AEA], Scientific Apparatus Makers Association [SAMA], the Elec 
tronic Industries Association [EIA], and the Semiconductor Indus 
tries Association [SIA]. We are most anxious to hear from our dis 
tinguished witnesses.

I notice that many of your statements are lengthy and in order 
to expedite the hearing and allow opportunity for questions, I hope 
that you are able to summarize your remarks.

We shall move from the chair's right to the left and start with 
Mr. Henriques.

STATEMENT OF VICO HENRIQUES, PRESIDENT, COMPUTER AND 
BUSINESS EQUIPMENT MANUFACTURERS ASSOCIATION

Mr. HENRIQUES. Thank you, Mr. Chairman.
In the interest of time we will abbreviate our statement and ask 

that the full written text be included in the hearing record.
I am president of the Computer and Business Equipment Manu 

facturers Association. We represent 41 companies. During 1982 our 
members had revenues in excess of $75 billion, employed more 
than 1 million people worldwide, and had a positive trade surplus 
of $6.5 billion.

Our companies are so involved in high technology trading and in 
vestment that we welcome the opportunity to comment on the bills 
now pending before the Congress relating to the renewal or amend 
ment of the Export Administration Act.

At the outset we would like to compliment you, Mr. Chairman, 
for holding this hearing. We also note that other related bills will 
be addressed in this hearing including H.R. 381 introduced by Rep 
resentative Roe, and H.R 483 introduced by Representative Byron. 
We believe these bills will promote useful discussion of the need to 
extend and to amend the Export Administration Act of 1979 which 
expires this year.

I would like to provide an overview and summary of the full 
statement and hit some of the main points of what is contained in
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our statement and then let some of the details be explained by the 
other members of the panel who are sitting here with me

We recognize the need for and we support national security 
export controls on militarily critical products, and the technical 
data and knowhow for their production. We believe this goal can be 
accomplished by such measures as concentrating enforcement ef 
forts on products and technical data that are truly militarily criti 
cal, improving multilateral controls, encouraging voluntary compli 
ance and cooperation between the U.S Government and U.S. ex 
porters, and we believe that it is essential that there be effective 
implementation of the foreign availability provisions of the act.

We stress that only effective multilateral export controls focused 
on East-West trade can promote our national security interests. We 
welcome your bill's recognition that the United States must devel 
op an effective and workable regime to control transfers of militari 
ly critical technologies and we would like to suggest an appropriate 
framework for such a regime and provide the details of new vali 
dated licenses under a premise that we have called the comprehen 
sive operations license.

We also recognize that cooperation and continuing dialog be 
tween the U.S. Government and private industry is esential to ef 
fective controls and to achieve national security objectives.

HISTORICAL PERSPECTIVE OF EXPORT CONTROL POLICY

I would like to turn now to a brief statement of history because I 
think this sets the stage for the hearings and for the consideration 
of the bills In other words, for Congress to review the legislation 
for export controls in the 1980's, we believe it is essential to have 
historical perspective on modern export control policy and the issues 
that are raised by the pending legislation.

The broad contours of the present public policy debate over com 
peting security and economic interests were visible in the enact 
ment of the Export Administration Act of 1969. The impetus for 
changing the then existing policies of an essentially strategic em 
bargo on East-West trade were political and economic develop 
ments such as the emergence of Japan and Europe as economic 
rivals of the United States, increased interest in East-West trade, 
and a desire to move away from the application of confrontation. 
Indeed, by 1968 the United States was the only country still active 
ly engaged in economic warfare against the Communists. It main 
tained unilateral export restrictions on approximately 1,000 items 
that were freely available to Communist countries from sources 
outside the United States.

The 1969 act changed the focus of U.S. export control policy 
giving greater weight to the economic benefits of U.S. exports. 
However, the inherent tensions in the competing security and eco 
nomic policies objectives articulated by the 1969 act have been a 
continuing source of practical difficulty and political controversy. 
The need to accommodate the competing security and economic ob 
jectives arise from major changes that have occurred since the 
height of the cold war.

Controversy has surrounded U.S. export control policy through 
out the 1970rs. The Export Administration Act of 1979 addressed
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serious problems encountered under the 1969 act as amended. In 
the 1979 act, modifications were made to streamline the licensing 
of exports, to bring the controls under closer congressional scruti 
ny, to make administration of the controls more practicable, and to 
improve multilateral coordination and enforcement by the Coordi 
nating Committee for Multilateral Export Controls, or Cocom. Full 
implementation of changes intended by the 1979 act has not been 
achieved, and the U.S export policy has continued to be criticized 
from a number of different directions.

IMPORTANT PRINCIPLES OF NATIONAL SECURITY CONTROLS

I would like to turn now to some of the principles that we feel 
are important to national security controls.

Our companies believe that it is essential to establish effective 
export controls on goods, and more significantly on technologies, 
from all sources which can make a direct and significant contribu 
tion to the military capabilities of specific adversary countries. We 
believe this goal can be achieved through improved implementa 
tion of controls rather than expanding the scope of export control 
authority.

It should be recognized that there are many ways other than 
through commercial exports that adversary countries car obtain 
U.S technology. For example, military arms supplied to allied na 
tions and illegal transactions could be better controlled to forestall 
leakage of militarily significant technology to adversaries.

Second, militarily critical goods and technologies are available in 
most Western industrial countries and in many advanced develop 
ing countries such as Israel, Brazil, and Argentina. Therefore, ef 
fective national security controls must recognize the fact of foreign 
availability. The U.S. Government must seek multilateral agree 
ments with our allies and bilateral agreements with nonadversary 
countries as the only effective means to deny access to such goods 
and technologies by adversary countries.

Third, the goal of effective regulation, under national security 
export controls, is to deny adversary countries access to militarily 
critical goods and technologies through legitimate commercial 
channels, and to force such countries to employ illegal means 
where they attempt to acquire such goods or technologies. This 
goal can only be achieved through measures which promote volun 
tary compliance by responsible companies to the maximum extent 
possible. The objective must be to place export controls on free 
world trade into the framework of peremptory controls whose main 
purpose is not the regulation of U.S. business but the elimination 
of legal avenues for Soviet acquisition programs.

Fourth, it may be necessary to improve national security export 
controls to deny access to truly militarily critical technologies, key 
stone equipment, and keystone materials. However, many technol 
ogies developed for commercial use are more advanced than tech 
nologies currently used for military purposes. DOD must rely in 
creasingly on technologies developed for commercial purposes, and 
the quality of commercial technology available to DOD from U.S. 
companies depends to a significant degree on the ability of those 
companies to participate effectively in the free world market. Such
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participation is essential for our companies to learn from interac 
tion with their most advanced foreign competitors, and to earn 
income to finance research and development in the United States. 
Therefore export control measures which put U.S. high technology 
companies at a competitive disadvantage with foreign companies in 
Western markets adversely affect our national security in the long 
run and must be avoided to the maximum extent possible.

Fifth, to improve national security export controls on the tech 
nologies and keystone equipment, it is essential that the items on 
the MCTL, the militarily critical technologies list, be limited to 
those which can make a direct and significant contribution to the 
military capabilities of specific adversary countries. Effective en 
forcement is possible only if enforcement activities focus on limited 
groups of truly critical issues.

RECOMMENDATIONS

We recommend the following things: The Export Administration 
Act extension must direct the Administration to continue and in 
tensify its efforts with Cocom and other governments to negotiate 
effective multilateral controls, based on parallel national controls 
through whatever means are appropriate, including formal govern 
ment-to-government agreements.

We believe the act should prohibit the Department of Commerce 
from requiring a national security validated license for exports of 
goods or technologies other than militarily critical technologies 
subject to multilateral controls to Cocom countries.

We believe the act also should prohibit the Department of Com 
merce from requiring U.S. national security reexport controls on 
goods and technologies exported to Cocom countries and subse 
quently proposed for reexport to adversary countries and to other 
Cocom countries when such goods and technologies are subject to 
multilateral security controls.

We believe the act should require the Department of Commerce 
to impose less stringent national security licensing requirements 
on export of goods and technologies to nonadversary, non-Cocom 
countries which agree bilaterally with the U.S. Government to 
impose controls on exports and reexports which are similar to or 
identical with Cocom controls.

We believe there should be a prohibition on the imposition of 
unilateral national security export controls on goods and technol 
ogies which are available from foreign sources except in extraordi 
nary circumstances.

Finally, we think the act should require national security export 
controls, which are imposed unilaterally by the U.S. Government 
on goods and technologies, to terminate 1 year after the date from 
which they are imposed, if such goods or technologies are available 
from foreign sources. Equally it should prohibit extension or re 
newal of national security controls on such goods and technologies 
unless Cocom countries agree to multilateral controls on those 
goods and technologies.

That, Mr. Chairman, is the summary of what I would like to em 
phasize to you today. If you have any questions I would be more 
than happy to try to answer them.
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Mr. BONKER. Thank you very much for your testimony and for 
the summary. I will be asking some questions after the other pan 
elists have completed their statements.

[Mr. Henriques' prepared statement follows:]
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PREPARED STATEMENT OF Vico HENRIQUES, PRESIDENT, COMPUTER AND BUSINESS 

EQUIPMENT MANUFACTURERS ASSOCIATION

I. INTRODUCTION
Mr. Chairman and members of the Subcommittee, my 

name is Vico Henriques, and' I am President of the Computer and 

Business Equipment Manufacturers Association (CBEMA) which 

represents 41 companies. During ,1982, CBEMA member companies 

had revenues in excess of $75 billion, employed more than one 

million people worldwide, and had a trade surplus of $6.5 

billion. Because the CBEMA companies are so involved in high 

technology trade and investment, we welcome the opportunity to 

comment on the bills now pending before the Congress relating 

to the renewal and amendment of the Export Administration Act 

(EAA).

At the outset, we would like to compliment the 

Chairman of the Subcommittee, Representative Bonker, for 

holding this hearing on the important subject of export admin 

istration, and for introducing H.R. 1566. We also note other 

related bills that will be addressed in this hearing, includ 

ing H.R. 381 introduced by Representative Roe, that would 

strengthen the controls over exports of critical technologies 

and goods, and H.R. 483 introduced by Representative Byron, 

that seeks to establish within the Department of Defense a 

National Security Control Agency with authority to review any 

export application involving critical goods and technologies. 

We believe these bills will promote useful discussion of the 

need to extend and to amend the Export Administration Act of 

1979 which, as you know, expires on September 30, 1983.
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CBEMA's statement will focus on.issues related to 

national security controls and the administration of these 

controls.

At this point I would like to provide an overview 

and summary of the full statement that CBEMA offers for the 

record. CBEMA recognizes the need for and supports the 

national security export controls on militarily critical 

products and the technical data or "know-how" that facilitates 

their production. As we will explain, we believe that this 

goal can be accomplished by such measures as concentrating 

enforcement efforts on products and technical data that are 

truly militarily critical, improving multilateral controls, 

and encouraging voluntary compliance and cooperation between 

the U.S. Government and U.S. exporters.

CBEMA emphasizes that the objective of national 

security export controls is to prevent the Soviet Onion and 

other adversary countries from acquiring from any source 

militarily critical goods and technologies they do not 

possess. Therefore, it is essential that there be effective 

implementation of the foreign availability provisions of the 

Act. Moreover, we stress that only effective multilateral 

export controls focusing on East-West trade, can promote our 

national security interests. Finally, we stress that the U.S. 

Government must establish- an effective regime for control of 

militarily critical technology exports and suggest an
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appropriate framework for such a regime and provide details of 

the new validated license it would require, the "Comprehensive 

Operations License."

CBEMA also recognizes that cooperation and

continuing dialogue between the U.S. Government and private 

industry are essential to effective controls and to achieve 

national security objectives. According to the Senate 

Permanent Subcommittee on Investigations, "(mjassive Soviet 

efforts to obtain U.S. technological resources can be 

countered only through vigorous government and law enforcement 

efforts, bolstered by the strong support of America's high 

technology industries."*

In the interest of participating in this effort, 

it is a pleasure to appear before you today. With your 

permission, Mr. Chairman, I will submit our detailed written 

statement for the record.

II. History

In order for Congress to review legislation for 

export controls in the 1980's, we believe that it is essential 

to have an historical perspective on modern export control 

policy and the issues raised by the pending legislation.

* Senate Committee on Governmental Affairs, The 
Permanent Subcommittee on Investigations, Report on Transfer 
of United States High Technology to the Soviet Union and 
Soviet Bloc Nations, S. Rep. No. 664, 97th Cong., 2d Sess. p. 
65 (Nov. T$~, 1982) (Permanent Subcommittee Report).
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The broad contours of the present public policy 

debate over competing security and economic interests were 

visible in the enactment of the Export Administration Act of 

1969. The impetus for changing the then existing policy of 

essentially strategic embargo on East-West trade were 

political and economic developments such as the emergence of 

Japan and Europe as economic rivals to the United States, 

increased interest in East-West trade, and a desire to move 

away from the politics of confrontation. Indeed, by 1968 the 

United states was the only country still actively engaged in 

economic warfare against the Communists; it maintained 

unilateral export restrictions on approximately 1 ,000 items 

that were freely available to Communist countries from sources 

in other countries.

The 1969 Act changed the focus of United States 

export control policy giving greater weight to the economic 

benefits of U.S. exports. However, the inherent tensions in 

the competing security and economic policy objectives 

articulated by the 1969 Act have been a continuing source of 

practical difficulty and political controversy.* The need 

to accommodate the competing security and economic objectives 

arises from the major changes that have occurred since the 

height of the Cold War:

See generally U.S. Congress, Office of Technology 
Assessment, Technology and East West Trade (November 1979) 
(1979 OTA Report).
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1) the United States has lost much of its 
leverage with its Western trading partners and 
is now unable to impose a unified trading posture 
within the Western bloc; 2) it is no longer 
possible to treat Communist nations as a monolithic 
bloc; and 3) there has been an overall improvement 
of relations with the Eastern world.*

Controversy has surrounded U.S. export control 

policy throughout the 1970's. The Export Administration Act 

of 1979 addressed serious problems encountered under the 1969 

Act as amended through 1977. In the 1979 Act, modifications 

were made, among other things, to streamline the licensing of 

exports, to bring the controls under closer Congressional 

scrutiny, to make administration of the controls more 

predictable, and to improve multilateral coordination and 

enforcement by the Coordinating Committee for Multilateral 

Export Controls (COCOM).

Full implementation of the changes intended by the 

1979 Act has not. been achieved, and United States export 

policy has continued to be criticized from different sides. A 

recent GAO report notes:

U.S. industry has continued to complain about 
cumbersome, inconsistent, and unnecessarily rigid 
controls which, it believes, have caused sales to be 
lost and potential markets to be left dormant. 
Other critics contend that export controls are too 
loose and that inadequate safequards are permitting 
the Communist countries to enhance their military 
capabilities through U.S. technology. In attempting 
to both promote and control exports, the Government 
is faced with a difficult dilemma. This dilemma is 
less acute when considering munitions exports, 
because there is general agreement that such items

* Id. at 111.
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should be tightly controlled. This consensus, 
however, disappears when dealing with dual-use 
commercial exports — items that can have 
significant military applications.*

III. PROBLEMS

To address the question of balancing the competing 

objectives, the makeup of the security and economic problems 

facing the West today must be understood. Adversary countries 

do attempt to obtain U.S. technology and technical data for 

military use. CBEMA notes the report approved by the members 

of the Senate Permanent Subcommittee on Investigations, 

documenting the increasingly successful attempts by adversary 

nations to obtain American technology through legal and 

illegal means. CBEMA also notes Central Intelligence Agency 

(CIA) and Department of Defense (DOD) analyses as well as 

press accounts reviewing the role of Western high technology 

in the Soviet military buildup. However, the magnitude of 

this threat is uncertain. According to the Office of 

Technology Assessment:

Most observers of the export-licensing process 
would agree that U.S. and other Western technology 
has contributed to Soviet military capabilities. 
There is no agreement, however, on the degree or 
significance of any such contributions.**

* Report by the Comptroller General of the United States, 
Export Controls Regulation Could Be Reduced without Affecting 
National Security, p. 1 (May 26, 1982) (GAO Report).

** 1979 OTA Report at 12 (Findings).
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At the same time, however, the need to improve U.S. 

export performance has never been more critical. The United 

States is experiencing record post-World War II levels of 

unemployment and business failures at home and record trade 

deficits internationally. For the first time in three years, 

according to just-released Department of Commerce (DOC) 

figures, the 1982 U.S. balance of payments on combined trade 

in goods and services slipped into deficit — the result of a 

record $36 billion merchandise trade deficit, up nearly $10 

billion from 1981.

American companies face stiff competition from 

enterprises in Western countries facing similarly severe 

economic conditions. Competition in high technology trade is 

especially fierce now because there has been a leveling in 

technical performance throughout the Western world. During 

the 1970's, the U.S. lead in many aspects of high technology 

dwindled or disappeared. According to a recent article by 

Paul Freedenberg:

For the first time in the postwar era, U.S. high 
technology firms saw their foreign markets taken 
away by aggressive new competitors and even their 
domestic market share challenged. This meant that 
export controls and other constraints, which served 
as a nuisance in earlier times of unquestioned U.S. 
high technology dominance, could possibly make the 
difference between holding on to an important market 
or losing it, or the difference between penetrating 
a lucrative new market or forfeiting it to a foreign 
competitor.

Freedenberg, U.S. Export Controls: Issues for High 
Technology indusTries, National Journal, p. 2190 (December 18, 
1982).

28-755 0-86-12
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Cooperation between the Government and private 

industry is not only desirable in order to alleviate 

regulatory impediments to exports, but is essential to 

national security. No one can seriously doubt that, as the 

Permanent Subcommittee found, "cooperation and assistance from 

the private sector are necessary if export controls are to be 

enforced more effectively."* ' Indeed, in the existing 

enforcement program, "U.S. industry is a major source of 

information about violations."** The over-reliance on 

licensing mechanisms and under-reliance on private, voluntary 

compliance and enforcement activities dilutes over-taxed 

Government enforcement resources and does not attack the 

predominant source of technology leakage: Illegal activities 

such as diversion, espionage, and theft.

A less obvious, but equally urgent problem is that 

vigorous high technology trade between the United States and 

the non-communist world is a requirement for maintaining and 

improving long-term national security. Although DOD continues 

its technological leadership in many areas, increasingly it 

must rely on commercial developments. This is particularly 

true in the area of computers. Thus, United States military

Permanent Subcommittee Report, p.61. See also 
p.65.

** David L. Schlechty, Senior Policy Analyst, DOC, Export 
Control Policy and Licensing Program of the Reagan 
Administration, 29 Fed. Bar. News & J. 33, 36 (Jan. 
1982).
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capability is becoming more dependent on the vitality and 

innovativeness of the high technology private sector. This 

sector's continued leadership is threatened by many legal and 

administrative burdens, as well as uncertainties not 

encountered by foreign competitors. Moreover, disincentives 

to exchange of technology among the United States and its 

allies hamper the United States' ability to take advantage of 

advances by private foreign enterprises.

Export control policy has been formulated and 

administered under the 1979 Act without needed security 

guarantees, while creating serious disincentives to U.S. 

exports. Validated license requirements now cover a range of 

products and technologies that is broader than necessary and 

even counterproductive to the task of concentrating on the 

most strategically important items. As a result, enforcement 

mechanisms are spread too thin and are often inadequate where 

needed. The Senate Permanent Subcommittee on Investigations 

noted that this assertion was "[f]requently . . . made at 

[its] hearings that the U.S. may be trying to control too many 

commodities -- and, because it tries to do too much, the 

government ends up controlling too few goods," and observed 

"the government could reduce the number of controlled items — 

and could do a better job of preventing the Soviets from 

obtaining the commodities they desire most."*

Permanent Subcommittee Report, p.60.
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The GAO, assessing the burden on exporters and the 

effectiveness of present export.licensing policy and practices 

found that "(o]f the 60,783 export applications that Commerce 

reviewed unilaterally in fiscal year 1981, almost half could 

have been eliminated from licensing requirements and controll 

ed in a less burdensome way because the products involved are 

not considered militarily significant. . . . Submitting 

these applications costs industry approximately $6.1 million a 

year and the Government ?1 million a year in unnecessary 

administrative costs."* These figures do not include business 

opportunities lost because of concern by potential foreign 

customers over delay and uncertainty.

Existing administrative controls fail to account 

adequately for the foreign availability of technology and 

consequently are both ineffective for security purposes and 

needlessly harmful to economic interests. The United States 

simply does not have a monopoly on sophisticated products and 

technologies. Despite the explicit Congressional mandate to 

adjust the export control system to take account of "foreign 

availability" of technology, virtually nothing has been done 

since 1979.

The U.S. is alone in relying on extensive unilateral 

controls even though many foreign firms possess substitutable 

products and technologies. These firms are not just in COCOM

* GAO Report, p.ii.
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countries, but in countries over which neither the U.S. nor 

COCOM exercise any control. Even among COCOM countries, the 

U.S. exercises controls over more items, and imposes control 

mechanisms that are broader and more burdensome, than its 

COCOM partners.

Given that our key policy objective is to deprive 

the Soviet Union and other adversary countries of certain 

goods and technologies, and that we cannot do so in many areas 

due to this "foreign availability," simply prohibiting U.S. 

exports neither keeps the items from our adversaries nor helps 

our industrial base with export revenues. Likewise, 

maintaining burdensome licensing requirements for products and 

technologies which are available from other markets without 

such controls diverts our Government export control resources 

from more effective activities. Also, to the extent U.S. 

controls unnecessarily reach beyond U.S. borders, they 

demonstrate a lack of confidence in our COCOM "partners," and 

a lack of realism as to what can effectively be controlled. 

This weakens our efforts to keep certain militarily critical 

technologies from our adversaries through multilateral 

efforts.

We believe that effective multilateral controls are 

essential and that such controls should focus on East-West 

trade rather than needlessly restrict West-West trade. 

Consequently, COCOM and other existing multilateral mechanisms
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need strengthening. COCOM remains a viable, albeit imperfect, 

organization despite its informal nature, the lack of 

sanctions or adequate policing mechanisms, and the equivocal 

attitude of several of its members towards the continuation of 

present levels of export controls.* Current problems 

include the lack of similarity in critical definitions of 

controlled items. This gives the appearance on one hand of 

the U.S. requesting exceptions to the control list, while on 

the other hand pushing for stricter controls by other 

countries. Other problems include varying enforcement 

patterns and divergent national interests, not to mention 

friction over the recent use of U.S. foreign policy controls.

While there is essential agreement within COCOM 

concerning the need for national security controls, and 

significant progress was initiated in 1981 by the first high 

level COCOM meeting in 25 years, the results of the ongoing 

COCOM review of the control list is uncertain and are likely 

to be known only after the completion of work on the renewal 

of the EAA.

A final problem bears mentioning. In 1979 Congress 

directed the Secretaries of Commerce and Defense to implement 

the recommendations of the 1976 Defense Science Board to 

refocus U.S. export controls away from products toward

* See 1979 OTA Report at 12.
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"militarily critical technologies." (Technology whose transfer 

to adversary countries should be highly controlled.)* 

Unfortunately, little has been done in four years to reduce 

controls over product exports, and a recent initial Defense 

Department proposal to increase controls over technical data 

exports could completely swamp business and the Government 

with paper work while diverting resources from more effective 

activities.

IV. NATIONAL SECURITY CONTROLS 

A. General Principles

(1) The CBEMA companies believe that it is 

essential to establish effective export controls on goods 

and, more significantly, technologies from all sources 

which can make a direct and significant contribution to 

the military capabilities of specific adversary 

countries. We believe this goal can be achieved through 

improved implementation of controls rather than expanding 

the scope of export control authority. It should be 

recognized that there are many ways other than through 

commercial exports that adversary countries can obtain 

U.S. technology. Military arms supplies to allied

See Report of the Defense Science Board Task Force 
on Export of U.S. Technology; Implications for U.S. Defense 
(February, 1976).
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nations, and illegal transactions could be better 

controlled to forestall leakage of militarily significant 

technology to adversaries.

(2) Militarily critical goods and technologies are 

available in most Western industrial countries and in 

many advanced developing countries, such as Israel, 

Brazil and Argentina. Therefore, effective national 

security controls must recognize the fact of "foreign 

availability." The U.S. Government must seek 

multilateral agreements with our allies and bilateral 

agreements with non-adversary countries as the only 

effective means to deny access to such goods and 

technologies by adversary countries.

(3) The goal of effective regulation under national 

security export controls is to deny adversary countries 

access to militarily critical goods and technologies 

through legitimate commercial channels and to force such 

countries to employ illegal means where they attempt to 

acquire such goods or technologies. This goal can only 

be achieved through measures which promote voluntary 

compliance by responsible companies to the maximum extent 

possible. The objective must be to place export controls 

on free world trade into the framework of "preemptory" 

controls whose main purpose is not the regulation of U.S. 

business but the elimination of legal avenues for Soviet 

acquisition programs.



355

(4) It may be necessary to improve national 

security export controls to deny access to truly 

militarily critical technologies, keystone equipment and 

keystone materials, to adversary countries. However, 

many technologies developed for commercial use are more 

advanced than technologies currently used for military 

purposes. DOD necessarily must rely increasingly on 

technologies developed for commercial purposes. The 

quality of commercial technology available to DOD from 

U.S. companies depends to a significant degree upon the 

ability of those companies to participate effectively in 

the free world market. Such participation is essential 

for our companies to learn from interaction with their 

most advanced foreign competitors and to earn income to 

finance research and development and capital investment 

in the United States. Therefore, export control measures 

which put U.S. high technology companies at a competitive 

disadvantage to foreign companies in Western markets 

adversely affect our national security in the long-run 

and must be avoided to the maximum extent possible.

(5) In order to improve national security export 

controls on militarily critical technologies, keystone 

equipment, and keystone materials, it is essential that 

the items on the Militarily Critical Technologies List 

(HCTL) be limited to those which can make a direct and
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significant contribution to the military capabilities of 

specific adversary countries. Effective enforcement is 

possible only if enforcement activities focus on a 

limited group of truly critical items. 

B. Recommendations for National Security Controls

(1) IMPROVE THE MULTILATERAL CONTROL SYSTEM — The 

EAA extension must direct the Administration to continue 

and intensify its efforts with COCOM and other govern 

ments to negotiate effective multilateral controls, based 

on parallel national controls, through whatever means are 

appropriate, including formal government-to-government 

agreements.

(a) Exports to COCOM — Prohibit DOC from 

requiring a national security validated license for 

exports of goods or technologies (other than militarily 

critical technologies, keystone equipment, and keystone 

materials) subject to multilateral controls to COCOM 

countries.*

Rationale: The purpose of export controls is to 

deny adversary countries, not allies, access to 

specified goods and technologies. This purpose can 

be achieved effectively only by multilateral 

controls. Individual review of license requests for 

exports of goods or technologies subject to

* For purposes of this paper, the term "COCOM countries" 
means COCOM countries plus Australia and New Zealand.
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multilateral controls to allies is irrelevant to the 

purpose of the controls and diverts enforcement 

resources from achieving that purpose.

(b) COCOM Re-Export Controls—Prohibit DOC 

from requiring U.S. national security re-export controls 

on goods and technologies (other than militarily critical 

technologies, keystone equipment, and keystone materials) 

exported to COCOM countries and subsequently proposed for 

re-export to adversary countries and to other COCOM 

countries when such goods and technologies are subject to 

multilateral security controls.

Rationale; U.S. national security controls will be 

effective only if all sources, not only the U.S., 

are controlled. As a practical matter, this can 

only be achieved through multilateral security 

controls. Under such controls, each COCOM country 

must be responsible for controlling re-exports from 

its territory.

(c) Exports to Certain Neutrals—Require DOC 

to impose less stringent national security licensing 

requirements on exports of goods and technologies to 

non-adversary, non-COCOM countries which agree 

bilaterally with the United States Government to impose 

national security controls on exports and re-exports 

which are similar or identical to COCOM controls.
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Rationale; Because all sources must be controlled 

for national security export controls to be 

effective, every effort must be made to expand 

multilateral controls to as many countries as 

possible. Effective bilateral agreements with 

non-adversary countries would allow enforcement 

efforts to focus on illegal acquisition efforts by 

adversary countries. The precise level of U.S. 

national security controls under a bilateral 

agreement would depend on the stringency of the 

controls agreed to by the other country.

(d) Unilateral- Controls—Prohibit imposition 

of unilateral, national security export controls on goods 

and technologies which are available from foreign sources 

except in extraordinary circumstances. Generally 

require DOC/DOD to publish notice of their intention to 

impose unilateral national security export controls and 

to provide a period for interested parties to comment 

before imposing such controls and to discuss 

implementation of the controls with the U.S. Government. 

In critical national security circumstances DOC could 

impose unilateral national security controls before 

inviting public comment.

Also, require DOC to publish notice of their 

decision to impose unilateral national security controls, 

together with the reason therefore and an assessment of
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the probable economic impact of such controls, at the 

time such controls are imposed. The economic impact 

assessment must include a consideration of the effect of 

unilateral controls on the competitive position of the 

U.S. industry concerned as compared to its free world 

competitors and on the ability of the U.S. industry to 

continue capital investment and research and development 

programs.

Finally, require national security export controls 

imposed unilaterally by the U.S. Government on goods and 

technologies to terminate one year after the date on 

which they are imposed if such goods or technologies are 

available from foreign sources. Prohibit extension or 

renewal of national security controls on such goods and 

technologies unless COCOM countries agree to multilateral 

controls on such goods and technologies. Transition rules 

for outstanding national security controls must be 

developed.

Rationale: If all sources of goods and technologies 

which are substitutable for U.S. goods and 

technology are not controlled, U.S. unilateral 

national security controls serve no national 

security purpose. Furthermore, the effectiveness of 

national security controls will be improved if there 

is better communications between exporters and the 

government before controls are imposed.
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(2) ESTABLISH A FRAMEWORK FOR EFFECTIVE TECHNOLOGY 
CONTROLS OF MILITARILY CRITICAL TECHNOLOGY 
EXPORTS

(a) Comprehensive Operations License (COL)— 

We believe the United States must establish an effective 

regime to control exports of militarily critical 

technologies. We suggest this objective can be achieved 

by a special licensing procedure whereby qualified 

exporters would be able to conduct a series of 

transactions with approved consignees without requiring 

individual validated export licenses. Today we propose 

that Congress establish a Comprehensive Operations 

License that would be applicable only to transfers of 

militarily critical technologies, keystone equipment, and 

keystone materials. The license would cover such 

transfers within a network of long-term, well-defined 

relationships, including subsidaries, licensees, 

suppliers, etc. It would authorize, to approved 

consignees, over an extended period, multiple exports and 

re-exports of all militarily critical items that would 

otherwise be sub3ect to individual validated license 

requirements. Approval of the COL would depend on the 

demonstrated ability of the exporter to control 

militarily critical technologies. The COL would not be
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available for transfers to countries that appear on an 

Office of Export Administration "proscribed" Country 

Group list (e_.g_-, Groups P, Q, W, and Y).*

Rationale: The U.S. Government appears 

determined to impose new controls on the export of 

militarily critical technology. Any new government 

controls must recognize existing commercial 

safeguards governing the treatment of such 

technology if they are to be effective. Companies 

treat technology differently from products. No 

company utilizing advanced technology can stay in 

business for long without a sophisticated system of 

internal control on its technical know-how. By 

creating a comprehensive licensing mechanism for 

technology, these proprietary systems can become the 

foundation for controlling the transfer of 

technology.

Transfers of technology take place in a 

wide variety of ways, many of them quite different 

from the flow of goods across borders. Licensing 

controls that envision an approval process for every 

transfer on a transaction-by-transaction basis will

* The Office of Export Administration Regulations divide 
foreign countries into eight groups for export control 
purposes. 15 C.F.R. § 370.2 and Supp.1. Group P is the 
People's Republic of China; Group Q includes Romania; Group W 
includes Poland and Hungary; and Group Y includes the Soviet 
Union, the Mongolian People's Republic, Laos, Czechoslovakia, 
and the German Democratice Republic (East Germany).
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inevitably create monumental administrative burdens 

for the Government and delays for companies with 

significant international operations. A COL will 

minimize these problems for U.S. industry while at 

the same time enabling U.S. officials to focus on 

the system of control rather than an overwhelming 

number of individual transactions. This approach 

provides a strong incentive for U.S. firms to 

maintain and improve their internal controls and 

allows the U.S. Government to concentrate its 

enforcement efforts more efficiently.

(3) ENCOURAGE MORE VOLUNTARY COMPLIANCE THROUGH 
IMPROVED COMMUNICATION AND INCREASED 
PREDICTABILITY IN THE LICENSING PROCESS

(a) Licensing Procedures — Require DOC to 

publish notice of their intention to require validated 

national security licenses for exports or re-exports of 

any category of good or technology and to provide a 

period for interested parties to comment before such a 

license is required. In addition, prohibit DOC from 

requiring a validated license for any category of good or 

technology unless they first determine that —

(i) the good has an intrinsic utility that 

will make a direct and significant contribution to 

the military capabilities of specific adversary 

countries;
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(n) the technology, keystone equipment, or 

keystone material has a direct and significant 

relevance to a military function and will make a 

direct and significant contribution to the military 

capabilities of specific adversary countries; and

(ni) there is reliable evidence that the good 

or technology, or a substitutable good or 

technology, cannot be acquired by adversary 

countries from uncontrolled sources. 

Require DOC to publish notice of the determinations 

described above, together with the reasons therefore, 

before imposing such requirement. Furthermore, require 

DOC to report quarterly to Congress on measures being 

taken to improve the U.S. Government's capability to 

assess foreign availability.

Rationale: Effective national security controls 

require voluntary compliance by exporters to the 

maximum extent possible. Such compliance can be 

maximized only if licensing requirements are based 

on predictable criteria and are discussed, in 

detail, with exporters before they are imposed. 

Furthermore, effective enforcement requires that 

national security controls be limited to goods and 

technologies which can make a direct and significant 

contribution to military capabilities of specific
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adversary countries. Such goods and technologies 

can then be thoroughly monitored by enforcement 

staffs. Finally, unilateral controls serve no 

national security purpose if substitutable goods and 

technologies can be acquired from uncontrolled 

sources.

(b) Judicial Review — Provide exporters a 

right to appeal all DOC procedural decisions, including 

decisions relating to Commodity Control List (CCL) 

classification, statutory procedural requirements and 

administrative penalties, to the Court of International 

Trade. The standard for review in such cases would be 

whether DOC action is arbitrary, capricious, or otherwise 

not in accordance with law.

Rationale; Judicial review is the only means to 

force DOC to follow the requirements of the 

statute.

(c) Control List — Require DOC to review each 

category on the control list annually to determine if 

goods or technologies described in that category can 

continue to make a direct and significant contribution to 

the military capabilities of specific adversary 

countries. Also, require DOC to review annually each 

control list category of technology and related keystone 

equipment and keystone material which comprise the MCTL
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to determine if such items continue to have direct and 

significant relevance to a significant military function 

of specific adversary countries. Finally, require DOC to 

publish its determinations, together with the reasons 

therefore, and to remove categories from the control list 

or MCTL or to reduce the level of controls, as 

appropriate.

Rationale: Both the control list and the MCTL must 

be limited to truly critical items to permit 

effective enforcement of national security controls. 

Given the rapid rate of change of technologies, 

frequent review of technologies on the control list, 

particularly MCTL technologies, will be essential to 

achieve this result.

(d) Control List Nomenclature — Require the 

U.S. Government to seek COCOM agreement to the use of the 

nomenclature of the Harmonized Commodity Description and 

Coding System. Require DOC to adopt the Harmonized 

System nomenclature as the Control List nomenclature when 

COCOM agrees to this change.

Rationale; Effective voluntary compliance requires 

a comprehensive commodity classification system upon 

which objective decisions about licensing 

requirements for goods can be made by exporters. 

The Harmonized System nomenclature will 

serve this purpose and will facilitate enforcement 

among COCOM countries.
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(e) Mitigation of Penalties — Provide DOC 

explicit authority, and direct DOC to mitigate penalties 

under section 11(c) of the EAA in light of facts and 

circumstances, such as unintentional violations or 

voluntary disclosure of violations by exporters.

Rationale; Exporters should be encouraged to 

voluntarily disclose violations in an effective 

control system. Specific authority to mitigate 

penalties when violations are voluntarily disclosed 

would encourage such behavior.

V. Conclusion

In conclusion, national security export controls can 

only be effective if our country's enforcement efforts 

concentrate on products and technical data that are truly 

militarily critical, if multilateral controls focus on East- 

West trade in items that are not available outside the U.S., 

and through voluntary compliance and cooperation between the 

U.S. Government and U.S. exporters. These objectives can be 

advanced significantly if Congress provides for the effective 

implementation of the foreign availability provisions of the 

Export Administration Act, and adopts CBEMA's proposal for a 

Comprehensive Operations License.
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COMPREHENSIVE OPERATIONS LICENSE

The Comprehensive Operations License (COL) would be 

available only to applicants engaged in the export of 

militarily critical technology. For these applicants, the COL 

would cover the export to approved consignees of items that 

otherwise would be subject to individual validated license 

requirements. The COL would authorize multiple exports and 

re-exports to eligible countries and consignees over an 

extended period. Approval of the license would depend upon 

the adequacy of the internal control system of the applicant.

Eligible Countries

Country Groups T and V (including COCOM, Australia 

and New Zealand). Country Groups P, Q, S, W, Y, and Z would 

be ineligible. The Country Groups listing is set out at 15 

C.F.R. S 370 Supp.1, and establishes eight groups of countries 

for export control purposes.

Eligible Items

Militarily critical technical data, keystone 

equipment, keystone materials, and such other commodities and 

materials that may otherwise be subject to validated export 

license requirements with certain exceptions such as for 

nuclear or communication intercept devices.
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Eligible Consignees

Consignees could be branch, subsidiary, affiliate, 

parent, licensee, joint venturer, supplier, vendor or 

subcontractor.

Term

Two years, renewable every two years.

Supporting Documentation

Export license application.

Broad description by class, without detailed 

commodity lists and technical data specifications, 

of items subject to license.

— Description of applicant's internal control system 

over items subject to license.

Operating agreement between applicant and consignees 

that restricts disclosure or transfer of items 

subject to license.

— Supporting statement from foreign consignees.

License Requirements

— Licensed items subject to applicant's internal 

control system.

Contractual obligation between applicant and 

consignees not to disclose or transfer items subject 

to license.
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Designated management responsibility for control of 

items subject to license.

Periodic access for U.S. Government to inspect 

applicant's internal control system.

Additional Features

No value limitation.

No requirement that applicant have purchase order

for items to be licensed.

Semi-annual requirement to report by broad

description the export during previous six months of

items subject to the license.

Transition Rule

No interference with applicant's existing contrac 

tual obligations to export technical data if such 

contractual obligations complied with Export Admin 

istration Regulations as they existed prior to 

imposition of validated license requirements on 

export of militarily-critical technology.
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Mr. BONKKR. Mr. Ragosine.

STATEMENT OF VICTOR E. RAGOSINE, RETIRED VICE PRESIDENT 
AND GENERAL MANAGER OF AMPEX CORP., REPRESENTING 
THE AMERICAN ELECTRONICS ASSOCIATION
Mr. RAGOSINE. I am Victor Ragosine, retired vice president of 

Ampex Corp. I am appearing before you today on behalf of the 
American Electronics Association, whose international committee I 
have been a member of and past chairman. AEA is a trade associa 
tion of more than 2,000 electronic companies in 43 states. Our 
members manufacture electronic components and systems of 
supply products and services in the information processing indus 
tries. Our member companies are mostly small, rapidly growing 
businesses currently employing fewer than 500 people. AEA 
member companies have a vital stake in exports and national 
trade. In some of the larger companies half of their sales are to 
overseas companies.

Electronics companies contribute a favorable balance of trade as 
a partial offset to an unfavorable balance incurred by oil and other 
imports. In 1981, electronics products produced a favorable balance 
of over $5 billion. Electronic industrial products contributed a pay 
roll balance in excess of $10 million. In addition, the technologies 
developed by the electronics industry very often form the basis for 
military assistance.

MULTILATERAL CONTROLS

The major focus of my testimony today will be with respect to 
multilateral controls. AEA endorses the application of controls to 
restrict the export of goods and technology that will make a signifi 
cant contribution to the military potential of adversaries and 
would thus prove detrimental to the national security of the 
United States. The challenge which we all face is how to focus na 
tional security controls mechanisms so that only those goods and 
technologies that need to be controlled for purposes of national se 
curity are controlled, while permitting the flow-of goods and data 
essential to the economic well-being of the electronics industry of 
the country.

The present system of national security controls does not provide 
this critical focus. The list of controlled items includes some techni 
cal data and products which are militarily insignificant. Many of 
these are also avialable from foreign competitors. An effective na 
tional security controls system requires multilateral agreement 
with our allies and other nonadversary countries. In many in 
stances security controls have broad multilateral recognition and 
support by our allies.

The Coordinating Committee on Export Controls [Cocom] devel 
ops lists of nuclear, military and other strategic items which have 
been agreed upon and should not be exported to Communist coun 
tries. The United States must continue to strongly support Cocom 
and negotiate on a priority basis the strengthening of Cocom. This 
could be done by raising it to treaty status. Cocom is now an infor 
mal organization, a gentleman's agreement organization. It has no 
treaty. Serious consideration should be given to increasing the
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Cocom budget, for providing simultaneous translation services. The 
United States should also seek agreements with non-Cocom coun 
tries that follow Cocom levels as closely as possible.

FOREIGN AVAILABILITY

Under section 5(f) of the Export Administration Act of 1979 the 
Department of Commerce is prohibited from requiring validated li 
censes for goods and technologies available in sufficient quantity 
and quality that the requirement of validated license would be inef 
fective to achieve its intended purpose unless the President deter 
mines that the absence of export controls under this section would 
prove detrimental to the national security of the United States.

The fact is that today the United States simply does not have a 
monopoly on sophisticated products and technologies. Despite Con 
gress' clear direction to adjust the export control system to take 
into account this foreign availability, this provision has been nar 
rowly interpreted by the executive branch. We strongly feel that 
foreign availability should be considered.

Many foreign firms possess equivalent products and technologies. 
These firms are not just located in Cocom countries with which the 
United States cooperates in multilateral control schemes, but in 
countries in which the United States and Cocom exercise no con 
trol. Except among Cocom countries United States exercises con 
trols over more items, imposes control mechanisms that are broad 
er and more burdensome than its Cocom partners.

Our key policy objective is to deprive the Soviet Union of certain 
purchases. We simply cannot do so in many areas due to foreign 
availability. Simply denying United States exports neither keeps 
the items from our adversaries nor helps our industrial base with 
those export revenues.

Likewise, maintaining burdensome licensing requirements for 
products and technologies which are available in world markets 
without such controls diverts our Government export control re 
sources from more effective activities. To the extent U.S. controls 
reach beyond our borders we demonstrate lack of confidence in our 
Cocom partners and a lack of realism as to what effectively can be 
controlled.

Mr Chairman, I would like this opportunity to compliment you 
for the leadership you have shown in addressing some of the major 
problems associated with the implementation of the present U.S. 
export control policy. Your bill, H.R. 1566, would preserve the in 
volvement of the Departments of Commerce and Defense in the 
export control process AEA supports this joint responsibility and 
believes the idea of creating a separate agency would remove or 
dilute the business perspective that the Commerce Department 
brings to its deliberations and export controls and may result in in 
appropriate controls on U.S. exports.

We support the positions of H.R 1566 which would elimiante the 
requirements for validated licenses of exports to countries that co 
operate with the United States in multilateral controls, eliminate 
unilateral controls on exports to non-Communist countries, in 
crease the Commerce Department export enforcement authority,
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and authorize funds in the promotion of U.S. export programs and 
activities.

These provisions together with the strengthening of Cocom and 
the implementation of section 5(f) of the current act regarding for 
eign availability, would assist in maintaining the competitiveness 
of U.S. industry and thus our most valuable national resource, U.S. 
technological leadership.

Thank you.
[Mr. Ragosine's prepared statement follows-]
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PREPARED STATEMENT OF VICTOR E RAGOSINE, RETIRED VICE PRESIDENT AND GENER 
AL MANAGER OF AMPEX CORP , REPRESENTING THE AMERICAN ELECTRONICS ASSO 
CIATION

I. AEA Perspectives:

. Technological leadership is this nation's single most 
important national resource. It is indispensable to a 
strong national defense and to U.S. competitiveness in 
world markets both today and in the future.

. But the United States' technological "edge" on both its 
military and commercial competitors has been in a steady 
decline for the past 20 years.

. While maintaining our ability to win a military conflict in 
the future, the U.S. must recognize that it is in a trade 
war today in commercial technologies—and that it is losing.

. Trade defeat can cost us the ability to win militarily.

. The key to continued military and trade superiority for the 
U.S. is to widen the technology gap between ourselves and 
our competitors. We cannot widen that gap by standing 
still and trying to control commercial sales.

. The only way we can both widen our technology gap over the 
Soviets and continue to lead in world export markets is to 
emphasize speedier incorporation of new technologies into 
U.S. weapons systems while strongly promoting exports of 

1 our non-military products.

II. AEA Endorses the National Security Concepts Contained in 
H.R.1566, "The Export Promotion and Control Act of 1983".

[II. AEA National Security Controls Recommendations:

. Emphasis on enforcing existing controls more effectively 
rather than broadening them;

. Strengthening CoCOM and seeking agreements with non-CoCOM 
countries that parallel CoCOM levels;

. Eliminating unilateral U.S. controls; and

. Increasing reliance on our companies' proprietary interest 
in protecting their own data and technology.

AfT A American Electronics Association
'*••* 1612 K Street, N W.Washington, DC 20006
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Mr. Chairman and Members of this Distinguished Committee:

My name is Victor E. Ragosine. I am a retired Vice President of 

Ampex Corporation, which is based in Redwood City, California. I 

am appearing before you today on behalf of the American 

Electronics Association (AEA). I am a member and past chairman 

of AEA's International Committee.

The American Electronics Association represents over 2,000 

growing high technology companies in 43 states. The associa 

tion's membership encompasses all segments of the U.S. 

electronics industries, including manufacturers and suppliers of 

computers and peripherals, telecommunications equipment, defense 

systems and products, instruments, semiconductors and other 

components, software, research, and office systems. A majority 

of AEA's member companies employ fewer than 500 employees.

Though we are here to offer specific suggestions for improvements 

to the Export Administration Act (EAA) we believe it is important 

to understand these proposals in the larger context of world wide 

economic and military competition. AEA believes the U.S. has a 

key advantage in this competition, and that the decisions made by 

this Committee can greatly effect how well we make use of it.
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AEA PERSPECTIVES

Technological leadership is this nation's single most important 

national resource. It is indispensable to a strong national 

defense and to U.S. competitiveness in world markets both today 

and in the future. Technological innovation is fundamental to 

productivity improvements and healthy economic growth in all 

sectors of the U.S. economy.

But the technological "edge" we have enjoyed over both our 

military and commercial competitors has been declining for the 

past 20 years. Over the past two decades, the Soviet Union has 

eroded much of the advantage we used to have by improving the 

power and accuracy of their strategic weapons and by increasing 

dramatically the amount of military equipment they produce. At 

the same time our commercial trade competitors, especially in 

Japan and Europe, have dramatically reduced the world wide market 

share and dominance of U.S. commercial high technology products. 

The long term security of our nation and health of our economy 

depend on our being able to reverse both these trends.

While we must maintain our ability to win a military conflict in 

the future, AEA agrees with Commerce Under Secretary Lionel 

Olmer's warning that the U.S. is in a trade war today—and that 

it is losing. We believe that loss of dominance in international 

high technology markets can deprive U.S. companies of the 

resources they must learn to generate the next generation of 

innovations upon which our military security depends.
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As former Deputy Secretary of Defense David Packard recently 

testified, the key to continued military superiority for the 

U.S. is to widen the technology gap between ourselves and the 

Soviet block. He said we cannot widen that gap by simply 

standing still and trying to control commercial sales. The best 

defense is a good offense.

The only way we can both widen our technology gap over the 

Soviets and continue to lead in world export markets is to 

emphasize speedier incorporation of new technologies into U.S. 

weapons systems; while strongly promoting the export of our 

non-military U.S. products.We hope that this Committee's work on 

the Export Administration Act can contribute to these goals. We 

have some specific suggestions to offer.
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"EXPORT PROMOTION AND CONTROL ACT OF 1983", H.R.1566

Mr. Chairman, I would first like to take this opportunity to 

compliment you for the leadership you have shown in addressing 

some of the major problems associated with the implementation of 

present U.S. export control policy. The major focus of our 

testimony on the Act addresses the national security provisions.

Your bill, H.R.1566, "The Export Promotion and Control Act of 

1983" would preserve the involvement of Commerce and Defense 

equally in the export control process. AEA supports this joint 

responsibility and believes the idea of creating a separate 

agency would remove or dilute the business perspective that the 

Commerce Department brings to its deliberations on export 

controls and may result in inappropriate control of U.S. exports. 

AEA supports the provisions of H.R.1566 which would:

. eliminate the requirement for validated licenses for 

exports to countries which cooperate with the U.S. on 

multilateral controls;

. eliminate unilateral controls on exports to non- 

Communist countries;

. increase Commerce's enforcement authority; and 

. authorize funds for the promotion of U.S. export 

programs and activitives.

These provisions together with the strengthening of CoCOM and the 

implementation of Section 5(f) of the current Act regarding 

foreign availability would assist in maintaining the 

competitiveness of the U.S. industry and thus our most valuable 

national resource technological leadership.
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NATIONAL SECURITY EXPORT CONTROLS

In line with the industries' support of a strong system of 

national security, AEA endorses the application of controls to 

restrict the export of goods and technology that would make a 

significant contribution to the military potential of any country 

that would prove detrimental to the national security of the 

United States.

The challenge is how to focus the national security controls 

mechanism so that only those goods and technologies that do need 

to be controlled, are in fact controlled, leaving our companies 

free to maintain their competitive edge in the other markets. 

Unfortunately, the present system of national security does not 

provide this critical focus. The present licensing system 

handicaps American exports as they attempt to compete in the 

World market. The list of controlled items includes some 

technical data and products which are militarily insignificant 

and may also be available from foreign competitors. Millions of 

extra dollars in administrative costs are spent needlessly each 

year by industry and government due to the government's overly 

broad application of controls. The delay and uncertainty in 

obtaining validated licenses cost our companies vital export 

orders and generate distrust of American businesses as reliable 

suppliers.

In many instances, national security controls have broad 

multilateral recognition and support by our allies. The
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Coordinating Committee on Export Controls (CoCOM) develops lists 

of military r nuclear energy and other strategic items which has 

been agreed should not be exported to communist countries. CoCOM 

is composed of our NATO allies (except Iceland) and Japan. The 

United States has expressed strong support for CoCOM, however, 

the United States policy towards national security controls has 

differed from the policy of our CoCOM partners. National 

security reasons have been used to deny United States licenses to 

free world destinations which other CoCOM members do not. The 

United States controls technical data to free world destinations. 

Only Germany and Japan do anything similar, and then only for 

truly strategic commodities. The only destination the United 

States does not require an export license is for Canada. 

Companies based in the United Kingdom, Japan and France export to 

many other countries without licenses.

The objective of Congress in the Export Administration Act of 

1979 was the promotion of United States exports. The Executive 

Branch has thwarted this objective by the imposition of blanket 

controls where a more focussed licensing procedure would suffice.

He believe the following recommendations, if incorporated into 

the Export Administration Act, would conform our export control 

policy more closely to that of our allies, eliminate unnecessary 

administrative work for industry and government, and improve the 

United States companies' international competitiveness. They 

would do so without affecting our national security.

28-755 0-86-13
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Better Enforcement is Needed Rather Than Stricter Unilateral 

Licensing Burdens for Legitimate, Licensed Exports

The Export Administration Act (EAA) should provide the Commerce 

Department and Customs Service more resources to insure 

compliance with existing licensing requirements. It's important 

not to confuse increased enforcement with increased licensing 

burdens. The "leakage" of militarily sensitive technology to the 

Soviet Union, so heavily publicized recently results mostly from 

illegal (e.g. diversion) or non-trade (theft, espionage) 

activities, despite licensing restrictions and penalties for 

violations. Stricter licensing requirements and burdens on 

legitimate United States exporters and their affiliates overseas 

will further erode competitiveness, while attacking the "leakage" 

problem at the margin. We would therefore recommend:

. Authorizing adequate funds for OEA enforcement;

. Establishment of an industry/government group to 

encourage and structure voluntary cooperation 

for enforcement; and

. Encouragement of voluntary self disclosures of 

inadvertant violations.

Aggressive High Technology Exporting Is Key to 

United States Security

The key problem for United States control policy is how to 

maintain and strengthen our high technology exports while
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depriving out adversaries of those few truly militarily critical 

technologies. Both these policy objectives must be pursued.

Our military's technological lead has become directly dependent 

upon the health and innovativeness of the high technology 

commercial sector. This sector's continued advances in semi 

conductors, computers, instruments, etc. depends in turn on its 

ability to continue to compete with foreign firms which are often 

aided by their respective governments, and which are not carrying 

the export control burdens and uncertainties United States firms 

must. Greater controls over legitimate exports could make United 

States firms' business more costly and less reliable, and hence 

less competitive. Overemphasis on controls could damage our long 

term security needs. We would therefore recommend:

. Strengthening the pro export policy sections of EAA; 

and

. Reducing licensing requirements, especially to the 

Free World.

Multilateral Controls and Foreign Availability

The United States simply does not have a monopoly on 

sophisticated products and technologies. Despite Congress' clear 

direction to adjust our export control system to take into 

account this "foreign availability", virtually nothing has been 

done since 1979.
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Many foreign firms possess equivalent products and technologies. 

These firms are not just in CoCOM countries, with which the 

United States cooperates in a multilateral control scheme, but in 

countries over which neither the United States nor CoCOM 

exercises any control. Even among CoCOH countries, the United 

States exercises controls over more items, and imposes control 

mechanisms that are broader and more burdensome, than its CoCOH 

partners.

If our key policy objective is to deprive the Soviet Union of 

certain purchases, we simply cannot do so in many areas due to 

this "foreign availability". Simply denying exports from the 

United States neither keeps the item from our adversaries nor 

helps our industrial base with those export revenues. Likewise, 

maintaining burdensome licensing requirements for products and 

technologies which are available in world markets without such 

controls diverts our government export control resources from 

more effective activities. To the extent United States controls 

reach beyond our borders, demonstrate lack of confidence in our 

CoCOH "partners", and a lack of realism as to what can 

effectively be controlled, our efforts to keep certain militarily 

critical technologies from our adversaries through multilateral 

efforts is weakened. We would therefore recommend:

. Establishment of an interagency task force, chaired by 

Commerce and advised by a special industry advisory 

group, to reduce or eliminate items from the Commodity 

Control List (CCL) which are available in sufficient
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quantity and quality. This group's approval should be

a prerequisite for additions to the Militarily Critical

Technologies List (MCTL); 

. Adequate funding for this effort; 

. Requiring that items be removed from validated license

controls if they are available from foreign sources or

possessed by adversary countries; 

. Eliminating validated license controls over exports to

CoCOH countries, Australia, New Zealand and other

countries with which the United States has export

control agreements; 

. Mandating that the U.S. seek agreements with non-CoCOH

countries that parallel CoCOM levels as closely as

possible; 

. Eliminating unilateral U.S. controls, except where this

country is the sole source of a particular product or

technology; 

. Adopting and using the Harmonized Commodity Description

and Coding System for export control purposes; and 

. Requiring Commerce to report to Congress quarterly on

the implementation of the foreign availability

requirement under the Act.

Technical Data; Focusing Controls On Problems; Allowing 

for the Realities Of Doing Business in World Markets

In 1979, Congress directed the Secretaries of Commerce and

Defense to implement the recommendations of the 1976 Defense Science
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Board to refocus United States export controls away from products 

toward "Militarily Critical Technologies". Unfortunately, little 

has been done in four years to reduce controls over product 

exports, and a recent initial Defense Department proposal to 

increase controls over technical data exports to all destinations 

could completely swamp business and the government with 

unnecessary paperwork.

For exports to the Free World, Congress and the Export 

Administration Regulations (EARs) have properly chosen to rely on 

the proprietary interests of high technology firms. The measures 

they take to protect their knowhow from competitors include 

elaborate security systems and contractual penalties on employees 

and third parties for unauthorized disclosures of proprietary 

technical data. In addition, the United States license GTDR 

(General Technical Data Restricted) carries with it severe civil 

and criminal penalties for unauthorized disclosures.

Given the enormous volume of transactions involving technical 

data in the Free World, if any increased restrictions on the flow 

of technical data are felt necessary, we believe they should be 

targeted to transactions involving non-U.S.-controlled parties in 

non-allied countries which are suspected as possible diversion 

risks. Any other approach would entail enormous paperwork 

burdens and increased costs on business and government alike. It 

also strains relations with our allies, and directs government 

resources from enforcement of East-West transactions. Any
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increased licensing restrictions on technical data exports to 

Free World countries should be aimed at restricting East-West, 

and not Free World, trade. In addition, before these new 

controls are imposed, they must be evaluated for "foreign 

availability". The MCTL must be refined and narrowed so that 

it's clear to every exporter what is and is not covered. These 

steps have not yet been taken. We would therefore recommend: 

. Stating Congress 1 intent that the MCTL is only to be 

implemented and used for validated license requirements 

for exports and reexports to adversary countries, and 

to countries and overseas consignees the United States 

government has reason to believe pose a distinct 

likelihood of unauthorized reexport or diversion; 

. Stating Congress 1 intent to rely whenever possible on 

the internal proprietary interests of high technology 

companies;

. Allowing denials of shipments to Western countries only 

when there is a likelihood of a particular consignee 

diverting or reexporting U.S.-origin goods or 

technology;

. Requiring that before technical data restrictions are 

imposed on Free World shipments, the MCTL be refined 

and that it be reviewed for "uncontrolled foreign 

availability"; and

. Establishing a comprehensive bulk license for firms to 

support their international manufacturing, sales and 

service operations in Western countries without the 

need for individual validated licenses.



386

License Resources Need To Be Increased; Licensing Burdens Reduced

The primary responsibility for administering export controls 

should remain in the Department of Commerce, and increased 

resources should be devoted to this mission. Removing this 

responsibility from Commerce would de-emphasize economic 

considerations in export control decisions and would therefore 

exacerbate present problems of excessive controls.

The current Administration recognized the need for more rapid 

decisions and had initially reduced the licensing backlog. 

Licensing applications have increased, however, as exporters have 

been made aware of controls due to Project Exodus. The effort 

required to achieve this reduction should be continued to prevent 

the backlog from growing again and so that even more rapid 

responses, better than the current Congressionally mandated times 

can be attained and sustained. U.S. exporters have found that 

licensing delays inhibit normal customer relations, tie up 

expensive inventories and ultimately divert business permanently 

to foreign competitors who are not so encumbered. We would 

therefore recommend:

. Requiring that Commerce may not Return Without Approval 

(RWA) applications due to changes in documentation 

requirements not published in the EARs at the time of 

application, unless such requirements may not be

published because of national security or foreign 

policy reasons;
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. Providing at least 30 days for license appeal and 

requiring Commerce to provide adequate information on 

national security denials to allow exporters to avail 

themselves of congressionally provided appeal process; 

and

. Establish an administrative Operating Committee or an 

Advisory Committee Export Policy to monitor and improve 

interagency license flow process, and implement new 

control policies smoothly.

In conclusion, Mr. Chairman, we thank you once again for your 

leadership on this vital issue. We appreciate your attention to 

our proposals, and we look forward to working cooperatively with 

you on the Export Administration Act and the other legislation 

before your Committee.

Mr. BONKER. Thank you very much, Mr. Ragosine. 
Mr. Lovett.

STATEMENT OF ROBERT S. LOVETT, GOVERNMENT AFFAIRS 
MANAGER, CLINICAL AND INSTRUMENTS SYSTEMS DIVISION, 
E.I. DU PONT DE NEMOURS AND CO., REPRESENTING THE SCI 
ENTIFIC APPARATUS MAKERS ASSOCIATION
Mr. LOVETT Mr Chairman and Members of the subcommittee, 

my name is Robert Lovett, and I am manager of Government af 
fairs for the clinical and instrument systems division of E.I. du 
Pont de Nemours and Co., which is headquartered in Wilmington, 
DE. Du Pont sells in the range of $1 billion annually of high tech 
nology scientific instruments and electronic products. Approximate 
ly one-third of that is in export markets. International trade is 
vital to our business.

I am appearing before you today on behalf of the Scientific Appa 
ratus Makers Association [SAMA]. I have a lengthy written state 
ment as well, Mr. Chairman, and would like to ask that that be 
included in the hearing record

SAMA is a national trade association representing this country's 
manufacturers and distributors of a wide range of scientific, indus 
trial and medical instruments and equipment. Last August when I 
appeared before this subcommittee to comment on the impact of 
export regulations on high-tech industries, I reported that our 
sector of the U.S. export business was still healthy, with a trade 
surplus in 1981 of over $4.5 billion, and a ratio of exports to im 
ports of 3 to 1. We believe that these exports have been a vital 
factor in providing the economies of scale and the sales volume and
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the earnings that are needed if we are to maintain an edge relative 
to foreign suppliers in this fast-moving, highly competitive field, 
where rapid obsolescence is the norm.

We think that this edge has been seriously eroded by certain 
export regulations that give a substantial advantage to our foreign 
competitors. When unproductive regulation hurts our nondefense 
high-tech industry, it also hurts our national defense, which so 
often benefits from fallout from commercial developments, for ex 
ample, in areas such as microcomputers.

As you know, Mr. Chairman, we in the high-technology indus 
tries have, through the trade associations appearing on this panel, 
attempted to develop a unified and constructive response to the 
present problems confronting our companies in the area of U.S. 
export control policies. The general outline of this effort has al 
ready been presented by Vico Hennques.

UNILATERAL EXPORT CONTROLS

I would like to devote my time to a particular area of concern to 
SAMA companies, the imposition of U.S. unilateral national securi 
ty controls particularly as they apply to analytical instruments.

All SAMA members, and I believe all other responsible U.S. 
manufacturers, want and vigorously support those regulations lim 
iting the export of technology and of products that could benefit 
the military potential of an adversary. Our concern is that most 
unilateral controls have not been effective, because the technology 
or products are already readily available from foreign sources in 
comparable quality and quantity.

For example, in the case of most analytical instruments, the 
equipment itself is not considered of military significance even by 
the Department of Defense. Only the presence of an embedded mi 
croprocessor, frequently valued at less than $10, in an instrument 
valued at $20,000 or more, puts the instrument in a category for 
which the United States alone requires a validated license. A mi 
croprocessor in our instruments is a thumbnail-sized part that acts 
as a switching center to control the sequence of tasks that the in 
strument performs, and embedded means that it is physically part 
of the instrument. The microprocessor itself incidentally is often 
readily available from foreign sources, sometimes even including 
the U.S.S.R., in commercial quantities. The net effect of this unilat 
eral licensing requirement is that the United States loses overseas 
customers. Those customers who value reliable sources of supply 
simply take their business to our less encumbered foreign competi 
tors. Meanwhile since other countries do not restrict the sale of 
these products, the U.S.S.R. and other potential adversaries are 
still able to obtain instruments fully equivalent to ours.

Happily, in this particular instance, some help may finally be on 
the way from the executive branch. The Defense Department has 
agreed to review a list of analytical instrument categories prepared 
by the Department of Commerce, with the object of maybe eventu 
ally removing such instruments from the requirement of a validat 
ed license. If the instruments no longer require a license, the 
United States will be able to compete on a more equitable basis for 
overseas sales of such instruments. This is not the full answer, for
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a number of instruments will remain under unilateral U.S. control, 
and some parts, if sold separately will still require licensing.

Our concern right now is that even if present efforts are success 
ful, it will have taken since 1979, over 4 years, for the Defense De 
partment to recognize that such unilateral controls are most often 
counterproductive, and can harm the ability of the United States to 
stay ahead in technology.

Furthermore, the remedy proposed only applies to analytical in 
struments. Under these circumstances, Mr. Chairman, we com 
mend you for addressing the issue in H.R. 1566. Specifically we 
strongly support that language in section 102 of the bill, which pro 
vides that "Export controls may not be imposed under this section 
on a good solely on the basis that the good contains a nonrepro- 
grammable embedded microprocessor." In a more general sense 
H.R. 1566 recognizes that U.S. unilateral security controls should 
be employed very sparingly and only where it can be reasonably 
determined that such controls will have a direct measurable effect 
on the target country or countries.

EFFECT OF UNILATERAL CONTROLS

There is ample evidence that the actual effect of unilateral con 
trols is far different from the intended effect. For example, first, 
most products and technologies controlled by the United States but 
not presently subject to Cocom controls are readily available from 
any number of non-U.S. sources.

Second, many purchasers located in friendly countries abroad 
have thriving export businesses of their own, in which U.S. prod 
ucts play an important part, either as parts and components, or as 
supporting equipment. Many are now seriously considering reduc 
ing their dependence on U.S. suppliers, not so much out of concern 
that U.S. controls may be imposed over U.S. products they con 
sume locally, but because they fear the United States will extend 
controls over reexports which might place their export business in 
jeopardy.

Third, an increase in controls means more work for exporters in 
preparing applications and for U.S. licensing officials in handling 
them and time lags become inevitable. Such delays in turn tend to 
divert business to our competitors abroad who, not facing similar 
licensing requirements, can accept orders unequivocably and ship 
as soon as the material is ready.

LEGISLATIVE RECOMMENDATIONS TO RESTRICT UNILATERAL CONTROLS

Mr. Chairman, SAMA believes that the question of the imposi 
tion of unilateral U.S. export controls for national security pur 
poses need to be addressed in this year's debate over the Export 
Administration Act. In this regard, we believe that the legislative 
language of the act should be tightened to restrict the institution of 
unilateral controls.

One way would be to allow such controls to be imposed for only a 
very limited period, say a year, and only on products and technolo 
gy unique to the United States, so that during that period, multi 
lateral controls could be negotiated. Mr. Chairman, your bill ac 
complished part of this objective, in that it would eliminate U.S.



390

unilateral export controls to non-Communist countries if the 
United States had not denied any exports under that control in a 
year's period of time. This is a significant step, Mr. Chairman, and 
one that we welcome.

We further believe, however, that when foreign availability 
really exists, unilateral controls are not effective even on ship 
ments to Communist countries. Also it must be recognized that at 
times license applications are denied on the basis of who the end- 
user is, rather than the technology associated with the product. We 
believe that the question of whether or not a product needs a li 
cense should focus squarely on the nature and use of the product, 
and not be dependent on who the end-user might be, especially in 
instances where foreign competitors do not maintain export con 
trols on the products in question.

We would be happy to work with the staff of your subcommittee 
to attempt to refine the language in H.R. 1566 in this area.

The point I would like to leave with the subcommittee is that 
when foreign sources exist, in the absence of effective multilateral 
control, unilateral control is simply not effective in denying equip 
ment to an adversary. Instead it is directly harmful to our own de 
fense, because it hurts the industries from which defense draws in 
novative technology.

[Mr. Lovett's prepared statement follows:]
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ROBERT S LOVETT, GOVERNMENT AFFAIRS MANAGER, CUNI- 
So DIVISION, EI DU PONT DE NEMOURS & Co , REPRESENT- 

ING THE SCIENTIFIC APPARATUS MAKERS ASSOCIATION

SUMMARY OF RECOMMENDATIONS

Export licensing requirements for COCOM countries should be eliminated.

Unilateral export controls on instruments containing embedded microprocessors 
should be eliminated.

The imposition of U.S. unilateral security controls should be limited to products 
which are not available from foreign sources. If such controls are applied to 
products which are available from foreign sources, the Department of Commerce 
shall publish a notice of its intent to implement such controls, and allow time 
for public comment. Any such U.S. unilateral national security controls shall be 
effective for a period of one year unless COCOM countries have agreed to 
multilateral controls on such goods and technologies.

The Export Administration Act should include provision lor a Comprehensive 
Operations License.

A committtee of high level industry and government officials should be created 
to hammer out workable procedures to exclude the export of key products and 
components and manage decontrol at a pace consistent with technological 
advances here and abroad.

The U.S. government should adopt a formal voluntary policy to encourage prior 
disclosures of export violations.

Consideration of a new Office of Strategic Trade should be proceeded by 
resolution of more fundamental problems associated with U.S. export control 
policy such as foreign availability, the need to define "militarily critical", the 
need to strengthen COCOM and the need to persuade non-COCOM countries to 
deny militarily critical technology and keystone equipment to the U.S.S.R. and 
its satellite countries.
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Mr. Chairman and Members of the Subcommittee

My name is Robert Lovett, and I am Government Affairs Manager tor 

the Clinical and Instrument Systems Division of E. I. du Pont de Nemours 

and Company, which is headquartered in Wilmmgton, Delaware.

Du Pont sells in the range of one billion dollars annually ot high technology 

scientific instruments and electronic products, approximately one-third ol that 

total is in export markets. International trade is vital to the health ot our 

business.

I am appearing before you today on behalf of the Scientific Apparatus 

Makers Association (SAMA).

SAMA is a national trade association representing this country's manufacturers 

and distributors of a wide range of scientific, industrial and medical instruments 

and equipment. The 180 companies who are SAMA members, many ol small 

or moderate size, constitute the bulk of American industry producing research 

laboratory, analytical, electronic test and measurement, and process measurement 

and control instruments, as well as clinical laboratory instruments, patient 

monitoring instruments, and a wide range of laboratory apparatus and equipment.

In the context of these hearings, it is important to stress the significance 

of exports to our industries. From 1979 through 1981, U.b. exports ol scientitic, 

industrial and medical instruments increased by almost $2 billion. Exports in
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1979 amounted to $5.3J billion, while in 1981 exports increased to $7 30 

billion. That is a 37 percent rise over the two year period.

While imports of instruments and other equipment and apparatus also 

increased, 36 percent over the same two year period, the ratio of exports to 

imports, remains very high - almost three to one. Most significantly, the 

industry which SAMA represents contributed a surplus ot over $4.6 billion to 

the U S. trade balance in 1981, up from $4.2 billion in 1980.

These exports have been a vital factor in providing the economies 

of scale, the sales volume and the earnings that are needed to support research 

in our industries. Such research is essential it we are to maintain an edge 

relative to foreign suppliers in this fast moving and highly competitive field 

where rapid obsolescence is the norm. Unfortunately, we believe this edge 

has been seriously eroded by the way in which of U.S export control have 

been administered. We believe the present system of export controls, as it 

is applied to U.S. high technology exporters, gives a substantial advantage to 

our foreign competitors. When this type ot over-regulation hurts our non- 

defense high technology industries it also hurts our industrial base and thereby 

our national defense, which so often benefits from fallout from commercial 

developments - for example, in areas such as microcomputers.

As you know, Mr. Chairman, we in the high technology industries have, 

through our trade associations, attempted to develop a unified and constructive 

response to the present problems confronting our companies in the area of
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U.b. export control policy. The specitics ot this ellort will be outlined by 

all of us appearing before you today. However, it is important to remember 

that each specific recommendation for change in the Export Administration 

Act which will be offered by SAMA and others on the panel is based upon 

several fundamental principles. I believe it is important to stress these 

principles because if we can all agree on their validity, 1 believe that we 

can also come to an agreement on how the present U.S export control policies 

can be improved to meet both U.S national security and international competitive 

needs.

First, SAMA believes it is essential to establish effective export controls 

on goods and, more significantly, technologies from all sources which can 

make a direct and significant contribution to the military capabilities ol 

specific adversary countries. We support such controls and we believe they 

can be achieved without expanding the scope ot export control authority 

under current law.

Second, we know that militarily signticant goods and technologies are 

available in many Western industrial countries and in many advanced developing 

countries, such as Israel, Brazil and Argentina. Therefore, in our view, 

effective national security controls must recognize the tact ot foreign availability. 

The U S. government must seek multilateral agreements with our allies and 

bilateral agreements with non-adversary countries as the only effective means 

to deny access to such goods and technologies by adversary countries.
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Third, we recognize the need for effective national security export 

controls to deny access to militarily critical technology to adversary countries. 

Today, many technologies developed for commercial use are more advanced 

than technologies currently used for military purposes. The Department ol 

Defense necessarily must rely increasingly on technologies developed tor 

commercial purposes The quality of commercial technology available to the 

Defense Department from U.S. companies depends to a sigmlicant degree 

upon the ability of those companies to participate etlectwely in the Iree 

world market Therefore, in our view, export control measures which put 

U S. high technology companies at a competitive disadvantage to toreign 

companies in Western markets adversely allect our national security in the 

long run and must be avoided to the maximum extent possible.

The Export Promotion and Control Act ol 1983

i 
National Security Controls

At the outset, Mr. Chairman, SAMA would like to commend you tor 

introducing H.R 1566, the Export Promotion and Control Act ot 1983. It 

seems to us that this bill, perhaps more than any other thus tar introduced 

in this Congress, addresses the twin challenges ot maintaining a strong 

national security at home while at the same time, recongizmg the importance 

of export growth to U.S. high technology companies.

First, the bill does, in our view, provide a policy Iramework which will 

permit U.S. high technology firms to preserve and expand their exports and
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their share of world markets. We view this as vital because ol the advantages 

increased exports yield to Americans Irom better economies ol scale that 

translate into lower unit costs, for products sold domestically, to increased 

revenues through expanded markets, to counter-cyclical business benetits, and 

to more jobs and a stronger industrial base.

At the same time, H R. 1566 vests with the government ample authority 

to protect and preserve U S national security interests by controlling the 

export of any goods, or the transfer ol any technology which would be likely 

to significantly increase the military capabilities ol our potential adversaries 

SAMA and its member companies have historically supported ellorts by the 

United States government to prevent critical technologies trom tailing into 

the hands of unfriendly countries We continue to support that aim.

Having said this, Mr Chairman, 1 would like to oiler bAMA's comments 

in several specific provisions of H.R. 1566.

Export Licensing to Friendly Countries

Although we do not agree with Senator Jake Garn on some export 

control matters, we do find ourselves in total agreement with his observation 

upon introducing S. 397

"Export administration, as I have indicated is tar removed trom 

the policy making levels ol government So instead ot a tlexible organization 

able to respond quickly and adequately to national needs, we have a
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system that requires American exporters to make 76,677 export license 

applications in fiscal year 1982 and then granted 98.8 percent ot those 

applications With nearly every application approved, how many of 

those applications were in fact totally unnecessary in light ol our actual 

export control needs'"

When SAMA appeared before this Subcommittee in August ol last year, 

we noted that in its Report to the Congress ot May 26, 1982, The General 

Accounting Office (GAO) noted that licensing requirements lor high technology 

exports to COCOM countries appear to be excessive considering that

• In view of uniform COCOM controls applicable to non-COCOM 

countries, some member countries do not require export licenses 

for high technology exports to other COCOM members.

• The U.S. government denied only six high technology export licenses 

to COCOM countries over the past three years, and in each case, 

the denial was made because the U.S. exporter was already restricted 

from further exporting.

• There is a precedent to reduce U S licensing requirements ol

many years standing on U S. exports ot high technology goods to 

Canada.
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For years, the United States and Canada have had a special relationship 

whereby validated licenses are not required to export most U S commodities 

which are to be consumed in Canada This arrangement has worked well, 

and argues for extension to some or all ot our COCOM partners, and possibly 

to Australia and New Zealand Extension of the U S /Canada approach to 

our COCOM allies such as provided for in H R 1566 would save U S. exporters 

the time and expense presently required to prepare many license applications, 

an exporter cost estimated by the GAO to be in excess ol $6 million a year 

It would also save the government an estimated $1 million a year by eliminating 

some 25,000 applications per year, or over one-third oi the total number ot 

applications submitted last year. This would enable U.S licensing ollicers to 

focus on truly important cases in more critical areas ot the world. It would 

also relieve some of the overload in the Office ol Exporter Services While 

the office has made real progress in the speed ot response to telephone 

inquireis, the high applicaton load still makes it difficult for exporters to 

get really helpful replies. Yet, it is extremely important that exporters such 

as Du Pont have ready access to this office.

Export Licensing of Products Containing Microprocessors

As you know, the decision as to whether or not a product is subject to 

individually validated U.S export licenses has historically been based on the 

characteristics of the product and not upon the characteristics ot the parts 

which it contains. For example, microprocessors are licensable it supplied as 

individual semiconductor components However, automobiles, washing machines, 

and a host of other basically non-electronic products containing microprocessors 

are not considered licensable The rationale is that no one is likely to purchase



399

and disassemble an expensive product merely to obtain a microprocessor 

whose value is only a few dollars.

The U.S. government, however, has been unwilling to extend this rationale 

to electronic instruments such as those manutaetured by SAMA members. At 

this time, the U.S licensing authorities generally consider an electronic 

instrument, which would not otherwise require a license, to require one il 

the instrument contains a microprocessor.

SAMA member companies are using microprocessors in constantly mcreasimg 

numbers in the instruments and other products they manutacture because ol 

their utility, versatility and reliability. This has resulted in a corresponding 

increase in the number of export license applications tiled with the Department 

of Commerce The applications are filed, reviewed by interested agencies 

and routinely approved after a period ol lour to eight weeks. Last year 

SAMA asked several of its member companies to review the annual number 

of license applications submitted for products tailing within Commodity Control 

4529B (the category which catches most SAMA member company products 

impacted by the embedded microprocessor issue). The results ol this mlormal 

survey are as follows
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YEAR 1981

Total Millions
Total Number ot Dollars 

Licenses Licenses 
Country Group Approved Denied Approved

Company Free World (*) 160 0 $ 5,000,000
A China (PRO 82 0 2,000,000

East Bloc 68 0 2,400,000
USSR 12" __ 420,000

TOTAL 322 0 $ 9,820,000

NOTE (*) It is estimated that an additional 2,400 license applications valued 
at $60,000,000. would have been processed in 1981 tor tree World 
countries if Company A did not have the use ol a Distribution 
License.

Company Free World 62 0 $ 1,000,000
B China (PRO 00 0

East Bloc 10 __ b40,000

TOTAL 72 0 $ 1,640,000

Company Free World 173 0 $ 1,038,000
C China (PRO 18 0 4J7.500

USSR _9 _0_ 287,000

TOTAL 200 0 $ 1,762,500

These figures illustrate that, for these three typical SAMA companies, 

all licenses were approved.

The Department of Commerce's own figures bear out the experience ol 

the three SAMA member companies. The Commerce Department ligures 

show that in 1981, only 24 of the 1,582 applications to export commodities 

controlled under this item were rejected. As a result ol these tindmgs, last 

year your predecessor, the Honorable Jonathan Bmgham, observed that
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"These figures suggest that perhaps this CCL entry is more broadly 

defined, and more restrictive, than is necessary to protect national 

security. Perhaps if this category could be limited to items truly ot 

concern to national security, we could lessen the licensing burden on 

U.S. industry as well as government, and eliminate the disadvantage 

U.S. firms face in competing with foreign tirms who are able to ship 

products immediately, without waiting for their government's approval 

of an export license."

You are aware of the fact that the Department ot Commerce has 

recommended that over 100 industrial analytical products containing computers 

or microprocessors be released from U.S. unilateral export licensing requirements. 

The Department's recommendation was sent to the Department ot Detense 

(DoD) in December, 1982 with the request that the Delense Department 

provide its views on the recommendation by year's end. We are still awaiting 

a response from the Defense Department on the Department ot Commerce's 

recommendation.

This is not a new problem, Mr. Chairman. More and more ol our 

products are covered by validated license requirements tor little good reason 

There has been a tremendous growth of license applications trom exporters in 

general and our industry in particular. What makes this so is the widespread 

incorporation of microprocessors. II these components were not used, licenses 

would not be required for the products themselves. 1 might also note that 

our export market for these products would be significantly reduced it microprocessors 

were not included.
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I would like to point out to you that foreign-designed and manufactured 

products utilizing U.S. microprocessors are sold throughout the world in competition 

with U.S. instrument manufacturers. Through personal experience, I know 

that our competitors in several COCOM countries are not subjected by their 

governments to the delays and expense that we are in dealing with our government, 

nor are their customers or distributors bothered by re-export requirements. 

The effect is to deny markets to U.S. industry that are served by foreign 

competitors, without denying any equipment to an adversary. This hurts 

the health of U.S. high technology industry and therefore hurts our own 

defense because that requires a constant inflow of technology.

Some argue that this is the sort of problem that can and should be 

dealt with administratively. We agree that it could have been dealt with in 

this fashion, and we understand that discussions concerning this issue took 

place almost three years ago. Unfortunately, right now, if our instruments 

contain Intel 8080's, (the first generation of 8-bit microprocessors) they still 

require an export license before they can be shipped. Since Intel has gone 

through four generations of microprocessors since 1979, this continued requirement 

appears to us to fly in the face of reality.

Under these circumstances, we strongly support Section 102 (a) of H.R. 

1566 which provides



403

"Export controls may not be imposed under this section on a good 

solely on the basis that the good contains a nonreprogrammable imbedded 

microprocessor. Such an export control may be imposed on a good 

containing such a microprocessor only on the basis that the functions ot 

the good itself are such that the good, it exported, would make a 

significant contribution to the military potential of any other country or 

combination of countries which would prove detrimental to the national 

security of the United States."

Unilateral Export Controls

U.S. businessmen are concerned that the tense international situation, 

vis-a-vis the Soviet Union, and the growing concern in the Department of 

Defense over transfers of militarily valuable technology may lead to the 

imposition of a number of additional unilateral licensing controls. Presumably, 

the rationale for extending U.S. unilateral controls would be (1) to prevent 

the utilization of certain products and technologies to support the military- 

industrial base of the Soviet Union, (2) to send the Soviets additional "signals" 

of U.S. displeasure, and (3) the beliet that extending unilateral controls will 

induce the members of COCOM and perhaps other Western countries, to 

adopt similar measures.

SAMA believes, and H.R 1566 recognizes that unilateral controls should 

be employed very sparingly and only where it can be reasonably determined 

that such controls will have a direct measurable ettect on the target countryUes). 

This is because there is ample evidence that the actual eitect ot unilateral 

controls is far different from that which was intended. For example
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1 Most products and technologies controlled by the U.S. but not 

presently subject to COCOM controls are readily available from 

any number of non-U.S sources. The net effect oi the unilateral 

U S. export control measures will not be to deprive the Soviets, 

but rather to cede this and related markets to appreciative non- 

U.S. suppliers.

2. Many purchasers located in friendly countries abroad have thriving 

export businesses in which U.S. products play an important part, 

either as parts and components or as supporting equipment. In 

recent years, a number of these purchasers have become increasingly 

alarmed at what they perceive to be never-ending vagranes oi 

U S. controls - South Atrica, Zimbabwe, Uganda, human rights, 

nuclear proliferation, Iran, etc Many are seriously considering 

reducing their dependence on U.S. suppliers, not so much out ot 

concern that U S. controls may be imposed over U.S products 

they consume locally, but because they tear the inevitable U.S. 

wish to extend controls extra-terntorially over re-exports which 

might place their export business in jeopardy. The U.S. is alone 

among its friends and allies in attempting to control such re 

exports umlaterally. SAMA believes that unilateral re-export 

controls - if necessary at all - should be severely limited and 

carefully reviewed for their effectiveness in impacting primarily 

the targeted end countries.
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3 An increase in controls means more work lor exporters in preparing 

applications and for U.S. licensing officials in handling them, and 

time lags become inevitable. Such delays, in turn, tend to divert 

business to our competitors abroad, who, not lacing similar licensing 

requirements, can accept orders unequivocally and ship as soon as 

the material is ready.

4. Past history amply demonstrates that, once imposed, controls seem 

to enjoy a life of their own and are very difficult to terminate. 

In those cases, U.S. business bears the burden ot increased paperwork, 

delays, and loss of business long alter conditions have changed and 

the reason for instituting controls has gone.

Mr Chairman, SAMA believes that the question of the imposition ol 

unilateral U.S export controls for national security purposes needs to be 

addressed in this year's debate over the Export Administration Act. In this 

regard, we recommend that the Act be amended to provide

A The imposition of unilateral national security export controls should 

be limited to products which are not available abroad in comparable 

quantity and quality.

B. If unilateral national security export controls are to be applied to 

products generally conceded to be available abroad or which an 

appropriate Technical Advisory Committee has certified as available 

abroad, the Department of Commerce shall publish a notice ot its
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intention to impose such controls. Such notice shall include a 

statement as to the nature ol the circumstances necessitating the 

imposition of such controls and shall provide a period tor interested 

parties to comment belore the imposition ot such controls

C The requirement that national security export controls imposed

umlaterally by the U S on goods and technologies which are available 

abroad to terminate one year after the date on which they are 

imposed The Act should also prohibit extension or renewal of 

such national security controls on goods and technologies unless 

COCOM countries have agreed to multilateral controls on such 

goods and technologies.

Mr Chairman, your bill accomplishes part ot this objective in that it 

would eliminate U.S unilateral export controls to non-Communist countries if 

the U.S. has not denied any exports under that control in a year's period ot 

time. This is a significant step, Mr. Chairman, and one that we welcome. 

However, it should be noted that ocassionally, license applications are denied 

on the basis of who the end user is rather than the technology associated 

with the product We believe that licensing criteria which are based on a 

history of past approvals or denials should focus squarely on the nature ot 

the product and not be dependent upon who the end user might be, especially 

in instances where foreign competitors do not maintain export controls on 

the products in question. We would be happy to work with the stall ot your 

Subcommittee to attempt to refine the language in H.R. 1566 in this area.
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Technology Transfer

SAMA supports the need for export controls to insure that truly critical 

U S technology and products are not exported or reexported to potential 

adversaries. Having said this, we must again point out that the strength and 

vitality of the U S. technological industrial base is dependent on the ability 

of U S firms to compete effectively in markets throughout the world. In an 

industry such as ours, where it is common for international business to account 

for 30-40 percent of the total (and even more in some cases), it is critical 

that export control regulations not overburden our member companies to the 

extent that they become less competitive, lose sales and resultant protits, 

and thereby cripple their ability to invest in needed R&D, skilled personnel 

and up-to-date production tacilities.

In this context, we are seriously concerned over the precedent a proposed 

amendment to Section 379 and other Sections ot the Export Administration 

Act recommended by Dr. Richard DeLauer, Undersecretary ol Delense lor 

Research and Engineering, would establish for technology controls in the 

semiconductor and in other U.S. high technology industries The major problem 

we see is that Dr. DeLauer's proposal virtually ignores the extensive etlorts 

U.S semiconductor firms and other U.S high technology companies make to 

protect their own technical data. No company sees it in it's best interest to 

have it's proprietary data fall into the hands ol a competitor, be it a loreign 

or a U.S firm. As a consequence, a considerable amount ol ellort is expended 

to prevent this sort of thing from happening. By not recognizing the lact 

that it is in industries' own best interest to protect critical data, and by
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imposing a case-by-case government review process on transters, this new 

and very stringent set of controls will create a voluminous paperwork burden 

and will impose serious constraints on relations between U.S. lirms and their 

foreign subsidiaries and suppliers. This would inhibit our industries' ability to 

compete in world markets and prevent the generation of the very types ot 

advanced technology the controls are intended to control.

Several of our member companies and others irom the other trade 

associations represented here today have spent a considerable ettort analyzing 

the specific regulatory changes proposed by Dr. DeLauer, and have ottered 

suggestions as to how they could be modified to meet the intended objective 

(i.e , to prevent acquisition of militarily critical U.S. technologies and keystone 

equipment by potential adversaries) while, at the same time permitting U.S. 

companies to continue their relations with foreign activities, suppliers and 

contractors without U.S. government regulations on a transaction-by-transaction 

basis. We believe this can be accomplished through a "Comprehensive Operations 

License" (COL). This, license would cover long-term, well-detmed relationships, 

including subsidiaries, licensees, suppliers, etc. It could authorize multiple 

exports and re-exports over an extended period lor all items that would 

otherwise require a validated license and would leave intact the current audit 

trail of goods transactions through the Shipper's Export Declaration. Approval 

of the COL would depend on the demonstrated ability of the exporter to 

control militarily critical technology. Others on this panel will discuss this 

concept in detail. It is our hope that it will be given serious consideration 

as an alternative to that oltered by Dr DeLauer.
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It is important to remember that present Export Admmstration Regulations 

already permit the use of a distribution licence tor the shipment ol certain 

commodities to consignees that have been approved in advance. The distribution 

license constitutes the backbone of many exporters' overall distibution system. 

Therefore, SAMA believes that any new type ot license introduced under bulk 

licensing procedures should be in addition to present bulk licensing procedures, 

not in their place.

1 would also note that as a part of his proposal to implement controls 

on technology, Dr DeLauer proposed "considerable decontrol" ot products as 

a concomitment objective. To date, we have seen no evidence ot such decontrol. 

It is our hope that these two steps — lurther control ol technical data and 

decontrol of products — can proceed on a parallel basis As we all know, 

once controls are imposed, they generate a life of their own despite advances 

in technologies. For this reason, it is our hope that any new controls on 

technology will be accompanied, in fact, by decontrol ol a substantial 

number of less sensitive products

Compliance

As the Subcommittee is well aware, recent disclosures by the CIA and 

hearings conducted by the Senate Permanent Subcommittee on Investigations 

have focused attention on the continuing efforts ol the Soviet Union and 

other countries of the Warsaw Pact nations to secure sophisticated U.S 

equipment and U.S. products and technology, ostensibly tor use in the United 

States or friendly countries but actually tor illegal shipment to unauthorized 
destinations.
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The Administration is sensitive to the tact that these acquisitions, 

which the Soviets gain so cheaply, can put our country at a military disadvantage 

The Administration has recently taken a number ot steps to limit any such 

illegal activities. For example Operation Exodus, Commerce Department 

organizational changes in the compliance area, and addition oi branch compliance 

offices, and increased surveillance ot Soviet Bloc nationals in the U.S. by 

appropriate agencies.

As you know, under delegation of authority, with the power oi successive 

redelegation as authorized by Section 1 ot the Act, as well as under Title 22 

of the U.S. Code, Section 401, et seq., U.S. Customs may detain or seize 

any commodity whenever a Customs Officer knows, believes, or has probable 

cause to believe that the commodities are being exported in violation ot the 

Export Administration Regulations. Since its inception in early 1982, Operation 

Exodus has had an adverse impact on exporters. To give you some idea ot 

the problems which are confronting many exporters, let me describe the 

events that take place when a shipment is detained under Operation Exodus 

by the Customs Service

A The Customs Agent at the port of intended export mails a detention 

notice to the exporter,

B. The exporter must then mail descriptive technical data ol the

commodities detained to U.S. Customs' Operation Exodus headquarters 

in Washington, DC,
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C. The Operation Exodus headquarters in turn, mails the data furnished 

by the exporter to the EOA lor evaluation and determination of 

licensing requirements,

^ 
D The determination is mailed back to Operation Exodus headquarters,

who then notifies the agent at the port ot intended export,

E If the commodities were being exported in violation ot the Regulations, 

the shipment is then seized and the exporter is notihed Otherwise, 

the agent releases the shipment to the carrier.

As you might expect, the fallacies m the implementation ot Operation 

Exodus are numerous Some oi the problems are

A The agent who detains shipments has no technical background

that would allow him to make the simplest ot licensing determination 

during initial inspection. Because ot this lack ot technical expertise, 

the exporter cannot discuss with the agent why the shipment 

should be released and explain why the goods are not subject 

to validated licensing.

B. Even though the OEA has technical data sheets and catalogs on

file for most commodities and can verbally advise Customs immediately 

of the licensing requirements of any oi these products, the exporter 

still has to comply with time-consuming mailing procedures

28-755 0-86-14
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C. When the detained goods are released to the carrier, the exporter

is not notified by Customs. Unless the carrier notifies the company, 

the only way it will know when the goods have been exported is 

to telephone periodically Customs for status.

SAMA is not prepared to comment at this time on the division of 

enforcement resonsibility between the Department of Commerce and the U b 

Customs Service contained in H R. 1566. However, it the problems I have 

outlined above can be resolved, I believe that will go a long way to obviate 

the need for lengthy debate on the question of who should have the ultimate 

responsibility for enforcement.

If there continues to be a dual role for the U.S. Customs Service and 

the Department of Commerce in this area, SAMA suggests that one official 

should be designated as the focal point for all communications related to 

Exodus investigations, whether they originated with the U.S. Commerce Department, 

the U S Customs Service or with the U S District Attorney's office.

The current practice, where anyone affiliated with any of the departments 

anywhere can, with one telephone call, initiate a time-consuming investigation 

of numerous corporate offices at home and abroad, often on the basis of no 

more than a mere hunch, is unreasonable and ineffective. We note training 

is now underway for assignment of a Project Exodus Coordinator at every 

Port of Export. SAMA suggests that this position should become the coordinating 

office on a regional basis for all inquiries to any company in a given region.
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The Coordinator should screen inquiries, determine and del me the necessary 

scope of an investigation and allocate a reasonable response time accordingly. 

This would allow for orderly pursuit of meaningtul information and establishment 

of positive working relationships in an activity which at present is disrupting, 

uncoordinated, fragmented and full of duplication and doubts about having 

discharged an obligation due to lack ot clear procedures.

SAMA believes that the private sector shares responsibility tor effective 

export control policy. In this context, there are several things which the 

U S exporters and the government can do cooperatively to insure the U.S. 

interests.

1. Identifying inquiries and orders for products, parts, or technology, 

including software, which are likely to be shipped outside the 

United States and seeing that they are handled by export specialists,

2. Ensuring that their export specialists are sufficiently knowledgable 

about export controls and that appropriate screening and licensing 

procedures are followed,

3. Making certain that their exporters - whether they live abroad, 

travel abroad, transmit information abroad, or merely come in 

contact with foreigners visiting the United States - fully understand 

that the U.S. government restricts the flow ot technical data and 

know-how, whether it be written, oral, or visual
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SAMA's Export Administration Act Task Group has compiled some detailed 

comments on each of these three areas, which have been mailed to all SAMA 

companies

Another important action which we think should be taken immediately 

would improve the dialogue between leaders in the business community and 

those in the government responsible lor design and implementation ol U.S 

export control policy Specifically, SAMA recommends that a meeting, with 

appropriate security clearance, be held between high-level members ol the 

public and private sectors to discuss candidly the creation ot a workable 

national security-related compliance system

SAMA would support a committee of such high level business-government 

representatives which could : be expected to hammer out workable, practical 

procedures to exclude export of key products and components and to manage 

decontrol at a pace consistent with technological advances here and abroad 

Key members of the business community would be further sensitized to central 

problems of national security, and as active participants in the process, could 

be expected to provide constructive support in the execution ol related discussions 

and policies The government members, for their part, would gam a firsthand 

impression of business concerns, the state-of-the-art in the commercial sector, 

and the actual extent to which business can assist in the control process.

Finally, Mr. Chairman, it is obvious to us that it is essential lor a 

great deal of cooperation to occur between the U.S government and high
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technology exporters for any compliance program to be effective. In this 

connection, we are aware ol the tact that the U S. Customs Service has, tor 

a number of years, offered a prior disclosure program lor violations relating 

to importations Up to this time, the Department ol Commerce has not 

formally published any regulations with respect to prior disclosures ol export 

violations.

SAMA believes the lack of formal voluntary disclosure procedures may 

result in a reluctance on the part of exporters to make disclosures ol inadvertent 

violations of the Export Administration Regulations tor tear ot incurring 

severe penalties. SAMA believes that the government should adopt a voluntary 

disclosure policy so as to further encourage cooperation by the United States 

exporting community In our view, such a policy could only enhance the 

government's ability to stem the export of high technology information and 

products from the United States and would be consistent with the current 

policy of the United States Customs Service and the current practice of the 

Department of Commerce

Organization

As in 1979, this year's debate on the Export Administration Act is, 

in part, dominated by the question of the need for an independent government 

agency to administer U.S. export control policies.

Frankly, Mr Chairman, there are some apparently good arguments tor 

the creation of a new, truly independent agency. The creation ot such an
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agency might allow for a greater degree of accountability and predictability 

in the decision making process. Separate budgetary authority lor an independent 

agency might also bring with it the substantially enhanced resources needed 

to implement and enforce an effective and efficient licensing program.

These are essentially operational arguments, however. The lact ol the 

matter is that as the lead agency in administering U.S. export control policy, 

the Department of Commerce implements policy decisions which are established 

by the President and adhered to by all agencies in the government. Viewed in 

this context, we are not persuaded that the creation ol a new independent 

agency would have any positive results, but we can see the real possibility ol 

a very real disruption of the present system.

Mr Chairman, in your statement upon the introduction ol H.R. 1566, 

you said

"The Commerce Department gives primary consideration to export 

needs, and actually issues the licenses. The Department ot Detense 

gives primary considerations to the national security implications ol 

each proposed export ot controlled items, exercising veto power over all 

licenses it choses to review "

The implication of this statement is that the Department ol Commerce's 

participation in the export licensing process is one ol an advocate tor the 

exporter This does not give the whole picture. In our experience, the 

Department of Commerce exercises careful and diligent review ol export



417

license applications, frequently to the point where the application is likely to 

spend more time in this agency than in the Department ol Detense

Given the fact that your bill contemplates a continuation ot the existing 

shared responsibility for the handling ol export license applications between 

the Departments of Defense and Commerce — an organizational structure 

that we support, SAMA has one recommendation to improve the process At 

the present time, Commerce licensing officers have little or no discussion 

with their counterparts at the Department of Defense on license applications 

Contrast this with what we understand the situation to be in the Office ol 

Munitions Control where State Department licensing olticers can and are 

encouraged to deal directly with counterparts in other agencies, including the 

Department of Defense, on license applications. This dialogue between licensing 

officers appears to us to work well, and in many cases also appears to speed 

up the processing of cases We believe that the Commerce Department 

licensing officers should be encouraged to discuss pending cases with their 

counterparts in the Department of Defense so that problems can be identified 

early and resolved more quickly than is presently the case

SAMA believes that thare are more important issues than the actual 

location of export control responsibilities that need to be addresses. For 

example

1. When can we gain an accurate assessment ot loreign availability7
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2 Can we define "militarily critical" in a way that will protect our 

national security by both prohibiting our adversaries to obtain 

these goods and technologies and permitting U.S. high technology 

companies to compete eflectively in world markets'

3. How can we strengthen COCOM'

4 How do we get non-COCOM countries to join us in denying militarily 

critical technology and keystone equipment to the U.S.S.R. and its 

satellite countries'

Conclusion

Mr. Chairman, I would conclude by again commending you tor the interest 

you have shown on the issue of the Export Administration Act and the leadership 

you have already demonstrated with the introduction ol H.R. 1566. We have 

attempted to provide some constructive comments on this legislation, and we 

look forward to working with you, the other members ot the Subcommittee 

and the staff as you develop a more comprehensive bill for introduction on 

or about April 5, 1983. To repeat a principle concern ol SAMA as we engage 

in this effort to improve the export administration process, when foreign 

sources exist, in the absence of effective multilateral control, unilateral 

control is not just ineffective in denying equipment to an adversary, but it is 

directly harmful to our own defense, because it hurts the industries Irom 

which defense draws innovative technology.
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Mr. BONKER. Mr. Frischkorn.

STATEMENT OF ALLEN R. FRISCHKORN, ASSISTANT VICE PRESI 
DENT, GTE CORP., REPRESENTING THE ELECTRONIC INDUS 
TRIES ASSOCIATION
Mr. FRISCHKORN. Mr. Chairman and members of the subcommit 

tee, I am Alien R. Frischkorn, assistant vice president for govern 
mental relations for GTE Corp. I am currently the chairman of the 
export control committee of the international business council of 
the Electronic Industries Association [EIA]. I am pleased to appear 
here today to discuss EIA's views on reauthorization and renewal 
of the Export Administration Act of 1979.

The Electronic Industries Association is a Washington-based 
trade association which represents 400 American companies of all 
sizes ranging from small single-product businesses to large multi 
national corporations. EIA member companies are involved in the 
design, manufacture, and sale of electronic components, equipment, 
and systems throughout the world.

In our industry, 1971 statistics indicate that factory sales of elec 
tronic products were about $114 billion of which $23 billion were 
exports. In that same year, approximately 1 6 million American 
jobs were involved in the electronic industry, and we estimate 
about 600,000 of those are dependent upon exports directly.

Let me begin by saving that EIA recognizes the legitimate needs 
of the United States to control exports for national security pur 
poses. However, U.S. export control laws too often present unwar 
ranted disincentives to U.S. export sales. I am sure that you are 
well aware of the growing importance of international trade to the 
United States. With our trade deficit expected to hit $60 to $80 bil 
lion this year, and U.S. companies facing increased international 
competition, it is more important than ever to invigorate our 
export industries and to maximize our commercial opportunities.

Without the increase in exports necessary to earn the profits es 
sential for continued research, development, and innovation, U.S. 
companies could well lose their technological edge. This would 
indeed be a tragedy, since a strong national economy is one of the 
most important factors in a strong national security.

While increased exports are necessary to our economic health, I 
am not here today to advocate liberalization of United States 
export control laws over products and technology destined for the 
Soviet Union and other Eastern bloc countries. Mr. Chairman and 
members of the subcommittee, we do not want to sell the Russians 
the rope. We do not even want to make it easier for them to get 
the rope through surreptitious means. While there may be some 
room for decontrol of low technology products to these countries, 
the Soviet Union and the East bloc, the desire to trade with the 
East bloc is not the motivating factor behind the business commu 
nity's concern with the U.S. export control laws. What concerns 
EIA and others at this table are continued controls on product 
sales to our allies—France, Germany, Belgium, Italy, and others in 
the free world—and the apparent desire of this administration to 
increase controls on technology to free world countries.
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ELIMINATION OF CONTROLS ON COOPERATIVELY CONTROLLED PRODUCTS

EIA believes that export licensing requirements imposed for na 
tional security reasons can be reduced substantially without affect 
ing the integrity of the export control program. This conclusion is 
echoed by a recent report of the General Accounting Office I am 
sure the subcommitttee is already aware of this report, which con 
cluded that almost one-half of all export license applications re 
ceived each year could be eliminated without affecting national se 
curity, because the products involved are not considered to be mili 
tarily significant.

GAO noted in its report that the present system is more a paper 
exercise than a control mechanism. In its report, GAO also con 
cluded that license requirements for exports to U.S. allies could 
also be significantly reduced. In this regard, GAO noted that the 
Government had denied none of the over 22,000 license applica 
tions processed for Cocom countries, Australia and New Zealand in 
1979. Cocom countries as you may know, includes NATO countries, 
minus Iceland and Spain plus Japan. None of those 22,000 applica 
tions in 1979 were denied, and very few were ever denied in any 
given year

EIA urges Congress to amend the act to eliminate the validated 
license requirement for shipments of high technology products to 
Cocom countries and other countries which agree bilaterally with 
the United States to control products exported to Communist coun 
tries in a manner similar to the way the United States controls 
such products.

In addition, the act should direct the Department of Commerce 
to eliminate the validated license requirements for low technology 
products which are not militarily critical for all destinations.

In this regard, EIA is pleased to note, Mr. Chairman, that H.R. 
1566 recently introduced by you contains provisions designed to 
strengthen the Cocom structure, and to eliminate export controls 
on products going to countries which maintain cooperative pro 
grams with the United States. We are also pleased with the provi 
sions in your bill which would eliminate unilateral national securi 
ty controls on products if the U.S. Government has not denied an 
export license for that product for a year. As I understand it, this 
provision would apply to countries other than those which main 
tain an export control program in cooperation with the United 
States. In those cases, license requirements would be eliminated al 
together

MCTL
With respect to technology transfers, EIA views with concern the 

Administration's apparent intent to increase controls over technol 
ogy transfer without regard to country of destination The Export 
Administration Act of 1979 mandates the development of new con 
trols on militarily critical technologies, and the Department of De 
fense and the Department of Commerce have been working togeth 
er to implement controls over such technologies.

The basis for the militarily critical technologies list is the per 
ceived need to refocus our control methods by strengthening con 
trols on technology in keystone equipment and by decontrolling
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some products and noncritical technology. EIA agrees that technol 
ogy controls play a legitimate role in protecting our national secu 
rity. However, EIA has three main concerns about the militarily 
critical technology effort.

First, the array of technologies covered in the MCTL appears to 
be far broader than that which is necessary to deny truly critical 
technologies to our adversaries.

Second, rather than decontrolling end products as urged in the 
report of the Defense Science Board in 1976, the so-called Bucy 
Report, the Government appears to be developing a whole new 
system of technology controls on top of the current system of prod 
uct controls. This combined approach gives all the appearance of 
being even more burdensome to exporters than the current con 
trols system.

Finally—and this is something that did not occur to me until I 
got fairly involved in the militarily critical technologies effort—the 
thrust of increased controls on technology will fall mainly on our 
allies and other free world countries, since a validated license will 
be required for technology transfers to free world countries for the 
first time. Presently, all technology transfers to the Soviet Union 
and East bloc require a validated license. You have to go into Com 
merce prior to making the transfer of technology and apply for a 
license. It goes through the review process at DOD and other agen 
cies. As it now stands, you don't need to have a license to make a 
technology transfer to, for example, France or Belgium. All you 
need is a written assurance statement signed by the transferee in 
the foreign country indicating that they won't transfer the technol 
ogy or the products resulting from that technology to the East bloc 
or Soviet Union or any other country on the prohibited list.

Instead of increasing technology controls on our allies, the Gov 
ernment should try to obtain the agreement of our Cocom partners 
to enforce controls over agreed technologies which are in fact mili 
tarily critical. Similar efforts should be made with our other free 
world trading partners. Only after efforts to persuade them to 
engage in a cooperative system of control fail should increased 
technology controls be imposed on those countries.

EIA takes note of the various proposals which would transfer the 
commercial export licensing function from the Department of Com 
merce to a new Office of Strategic Trade or directly to the Defense 
Department. EIA opposes such proposals. The present system, 
whereby responsibility has been divided between the Department 
of Commerce and the Department of Defense, has worked reason 
ably well. However, since the Department of Commerce also has 
the responsibility for promoting international trade, we believe 
that it is in a better position to balance trade interests against 
those of national security.

Finally, if no other change is made in the U.S. export control 
laws as a result of the present review, we would hope that the new 
Export Administration Act would provide for an increase in the re 
sources of the Department of Commerce to process applications in 
an expeditious manner, and to make the necessary assessments of 
foreign availability of products and economic impact of the imposi 
tion of controls on the U.S. economy.
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It is indeed ironic, we feel, that one of the major export incentive 
programs administered by the U.S. Government does not receive 
adequate resources to perform its responsibilities in the least bur 
densome manner. This could be corrected by more specific direction 
in the new Export Administration Act, and by being sensitive to 
the problem in the congressional appropriations process.

Thank you, Mr. Chairman, for your attention.
[Mr. Frischkorn's prepared statement follows:]
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PREPARED STATEMENT OF AIXEN K FRISCHKORN, ASSISTANT VICE PRESIDENT, GTE 
CORP , REPRESENTING THE ELECTRONIC INDUSTRIES ASSOCIATION

Mr. Chairman and Members of the Subcommittee, I am Alien R. 

Frischkorn, Jr., Assistant Vice President for Government 

Relations of GTE Corporation, and Chairman of the Export Control 

Committee of the International Business Council of the Electronic 

Industries Assqciation ("EIA").

The Electronic Industries Association is a Washington based trade 

association which represents 400 American companies of all sizes 

ranging from small single-product businesses to large 

multinational corporations. EIA member companies are involved in 

the design, manufacture and sale of electronic components, 

equipment and systems. These products are marketed for 

governmental, industrial and consumer use.

A large number of EIA member companies are involved in the export 

of electronic products. In 1981, U.S. factory sales of 

electronic products were $114 billion of which $23 billion were 

exports. In that same year approximately 1.6 million Americans 

were employed in electronic manufacture. We estimate that at 

least 600,000 of these jobs are tied directly to exports.

Because of the importance of export sales to the electronics 

industry, EIA is very concerned with the administration of U.S.
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export control laws. While EIA recognizes the legitimate needs 

of the U.S. to control exports for national security purposes, we 

are concerned that the present system of national security export 

controls too often presents an unwarranted disincentive to U.S. 

export sales. EIA believes that a number of changes can be made 

in the national security controls which will minimize the law's 

impact as a trade disincentive and still protect U.S. national 

security interests. EIA's specific proposals concerning national 

security controls are set forth under appropriate subheadings 

below.

EIA also questions the need for and effectiveness of foreign 

policy export controls as they are presently employed. EIA urges 

that additional limitations be placed on the exercise of such 

authority. EIA In addition, suggests a minor change in the U.S. 

antiboycott law. Finally, EIA is proposing a number of 

administrative reforms which it believes would make the U.S. 

export control laws less burdensome and thereby enhance the 

international competitiveness of U.S. companies. EIA urges that 

its suggestions for changes in the current law be adopted by 

Congress in its review of the Export Administration Act of 1979.

National Security Controls

Introduction

EIA supports the need for national security controls to prevent
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our potential foreign adversaries from gaining access to U.S. 

products and technology which could give them a significant 

military advantage. However, we believe that the present system 

of national security controls is overly broad and burdensome and 

should be modified substantially. We also believe that 

improvements can be made without having an adverse impact on our 

national security.

Controls Are Overly Broad. Many electronic products for 

commercial end-use are controlled for reasons of national 

security. Except for small dollar value shipments, strategic or 

"dual-use" items require a validated license when destined to any 

country in the world except Canada. We believe that the 

licensing requirements imposed for reasons of national security 

can be reduced substantially without affecting the integrity of 

the export control program.

This conclusion was echoed by a report published May 26, 1982, by 

the General Accounting Office (GAO) entitled, Export Control 

Regulations Could Be Reduced Without Affecting National 

Security.*/ The GAO report concluded that the present system is 

more a paper exercise than a control mechanism. GAO pointed out 

that in the fiscal year 1981, the U.S. licensing system processed

V Report of the Comptroller General of the United States 
(GAO/ID-82-14), May 26, 1982.
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64,518 applications for items controlled on the basis 

of national security. The applications were divided as follows:

Destined for non-communist countries 

Destined for communist countries 

Total

The report pointed out that the Department of Defense reviewed 

only 37% of the applications destined to communist countries and 

only 1.7% of the applications destined for free world countries. 

GAO noted that DoD reviews so few applications because the 

majority of dual-use items are low technology products that 

Commerce routinely approves with little or no review, while DoD 

is primarily concerned with high technology products and 

technology transfers. On the basis of this evidence, GAO 

concluded that almost half the export license applications 

received each year could be eliminated without affecting national 

security.

In its report GAO also concluded that license requirements for 

exports to United States' allies could be significantly reduced. 

In this regard, GAO noted that the Government had denied none of 

the 22,377 license applications processed for COCOM countries in 

1979. As a result, we can only conclude that U.S. companies 

suffer competitively without an offsetting national security 

benefit.
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EIA urges the Department of Commerce to consider establishing a 

special general license category authorizing exports to COCOM 

countries. In the past, similar proposals have been considered 

by the Government but never implemented. We understand that the 

failure of the Government to adopt such proposals is due, at 

least in part, to the fear of potential diversions of exports to 

the Soviet Union and other East Bloc countries. Apparently, the 

Justice Department is concerned that eliminating the validated 

license requirement would impair its ability to bring criminal 

actions against persons violating export control regulations.

We believe that implementing a new general license category for 

COCOM countries would not present an undue problem of diversion 

nor would it impair the ability of the Department of Justice to 

enforce the laws. Any system of multilateral controls must rely 

upon the cooperation of allied countries to be effective. 

Increasing the role of COCOM in policing national security 

controls would place emphasis on the multilateral aspects of 

controls. It would also enable the Commerce Department to shift 

manpower from administrative details to other more productive 

areas. With respect to the Justice Department's concern, it 

should be noted that the Government would still have a record of 

equipment shipped to COCOM countries because Shipper's Export 

Declarations are required for all shipments of $500 or more. In 

addition, if the Government feels it needs more information about
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general license shipments to COCOM countries it could impose 

special reporting requirements on exporters.

If the Act is amended to provide for a general license for COCOM 

countries it should further provide for the elimination of re 

export controls for shipments among COCOM countries. Under the 

present law not only are shipments to COCOM countries required to 

be licensed but re-exports between COCOM countries must be 

licensed. In line with the proposal for eliminating the 

validated license requirements for COCOM countries, re-exports 

from one COCOM country to another should not require a license. 

Further, if the COCOM structure is strengthened as we suggest 

later in these comments, DoC should consider eliminating the re 

export license altogether for shipments between COCOM countries 

and non-COCOM free world countries. Also, for the reasons set 

forth above, validated export license and re-export license 

requirements should be eliminated on a country-by-country basis 

with respect to those countries which agree bilaterally with the 

United States to implement an export control system similar in 

effect to the one administered by the DoC.

Finally, for the reasons noted in the GAO report, the Commerce 

Department should redouble its efforts to eliminate controls 

altogether on low-technology products and on products which no 

longer represent "state-of-the-art".
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Technology Transfer. The Export Administration Act of 1979 

mandates the development of new controls on militarily critical 

technologies and DoD is now refining its Militarily Critical 

Technologies List (MCTL) . The basis for the MCTL is a perceived 

need to re-focus our control efforts on strengthening controls on 

technology and keystone equipment while de-controlling some 

products and non-critical technologies. EIA agrees that 

technology controls play a legitimate role in protecting national 

security. However, experience with the MCTL effort indicates 

that, rather than de-controlling end products and concentrating 

controls on technology as envisioned in the Bucy Report of 

February 4, 1976, ̂ J the Government appears to be developing a 

whole new system of technology controls on top of the current 

system of product controls. Moreover, the array of technologies 

currently on the MCTL appears to be far broader than that which 

is necessary to deny critical technologies to our potential 

adversaries.

This "combined approach" gives all the appearances of being even 

more burdensome and providing an even greater disincentive to 

U.S. exports. Moreover, to be effective, any controls on 

technology must be supported by our allies. Before unilaterally 

increasing controls on technologies, the U.S. Government should

An Analysis of Export Control of U.S.Technology-A Pop 
Perspective; Report of the Defense Science Board Task Force 
on Export of U.S. Technology; February 4, 1976.
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obtain the agreement of our COCOM allies to establish and enforce 

controls over agreed technologies which are militarily critical. 

The impact of increased controls on technologies appears to fall 

mainly on our allies since validated licenses would presumably 

be required for technology transfers to Free World countries, 

which transfers presently do not require a validated license. 

Under current law, technology transfers to the Soviet Union and 

other East-Bloc countries already require validated licenses.

With respect to increased controls on technology transfers, EIA 

concurs with the conclusions reached by the Rand Corporation in 

its April 1981 study entitled, Selling the Russians the Rope? 

Soviet Technology Policy and U.S. Export Controls. ^J in the 

study, which was prepared for the Defense Advanced Research 

Projects Agency (DARPA), Rand took a critical look at the 

assumptions and objectives of U.S. high-technology export control 

policy. A central conclusion of the Rand study was that the 

Soviets are failing to exploit the potential advantages of using 

western high-technology imports to meet domestic requirements in 

a productive manner. The study suggests that in areas targeted 

by the Soviets as high priority sectors (e.g., military) there

Selling the Russians the Rope? Soviet Technology Policy and 
U.S. Export Controls;Thane Gustafson;April1981 #R 2649- 
ARPA; Rand.
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is a clear need for export controls. The study goes on to note 

that in many areas, however, the Soviet ability to absorb 

technology is quite poor. Thus, on the basis of the Rand 

study's findings it would appear that the most useful application 

of controls would be on a limited number of technologies with 

fairly specific military applications. The blunderbuss approach 

currently embodied in the MCTL exercise seems to us to be too 

broad. The fact that the MCTL is overly broad, at least as 

initially proposed, is also supported by the findings of the Rand 

study (at page 4) cited above. Every effort should be made to 

limit the MCTL to only those technologies with clearly 

significant military implications. At the same time efforts 

should be stepped up to decontrol those products which embody low 

technology and which have only a remote or tangential military 

significance.

Foreign Availability. Section 4 (c) of the Export Administration 

Act provides that export controls should not be imposed for 

national security or foreign policy reasons on items which are 

available without restriction from sources outside the United 

States in significant quantities and which are of comparable 

quality to U.S. products, unless the President determines that 

the absence of U.S. export controls could prove detrimental to 

the national security and foreign policy of the United States. 

This provision was strongly supported by industry the last time 

the Export Administration Act was up for renewal. However, it
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has been our experience that DoC has failed to fully implement 

the foreign availability provision. Specifically, DoC has failed 

to develop the internal resources necessary for making foreign 

availability determinations. We urge that the DoC be given more 

specific direction and resources so that it is able to gauge 

foreign availability. Obviously, it makes little sense to deny 

business to U.S. companies if our foreign competitors can and 

will supply similar products or technology to a foreign buyer.

Strengthening COCOM. As noted above, to be effective any system 

of export controls must be multilateral. It has been our 

experience that the COCOM system, which operates as a gentlemen's 

agreement, continues to operate to the detriment of U.S. 

suppliers. Since each of the COCOM members is relatively free to 

interpret the rules, in many instances foreign companies are 

permitted by their governments to make sales which the U.S. 

Government would not permit U.S. companies to make. To avoid 

this problem COCOM should be strengthened and, if possible, 

brought under a treaty framework to limit the ability of 

individual COCOM countries to make their own interpretations of 

the rules. An enforced uniform export control system is 

required.

Economic Impact. Section 3(2) of the Act requires that export 

controls be imposed only after a consideration of the impact of 

such controls is made on the U.S. economy. EIA believes that the
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process by which economic impact is considered should be 

strengthened. The availability of products or technology to a 

foreign adversary is only one aspect of national security. 

Another aspect of national security is a strong national economy 

and industrial base. The ability of U.S. companies to compete 

in international markets is crucial to the health of the domestic 

economy. Increased international sales could provide the 

financial resources to U.S. companies for the research and 

development which is essential if America is to keep its 

technological lead. In some cases, economic considerations may 

dictate abstaining from controls, particulary with respect to 

Free World countries. Indeed, given the existing international 

economic situation, we would anticipate that economic impact 

analysis should play an increasingly important role in 

determining whether export controls should be exercised.

Foreign Policy Export Controls

Introduction

Export controls applied for foreign policy reasons under the 

Export Administration Act of 1979 have not yielded a cost/benefit 

ratio favorable to U.S. interests. On the one hand these 

controls have imposed some additional costs upon target countries 

and communicated U.S. disapproval. In many instances, however,
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the controls have not achieved the foreign policy purposes for 

which they were intended, nor have they denied the target 

countries imports which could meet the same needs as the 

embargoed U.S. products. As adverse side effects, the controls 

have also imposed high and discriminatory costs on certain U.S. 

producers, damaged the ability of U.S. companies to compete in 

international markets, and harmed relations with U.S. allies.

EIA Questions the Need for Foreign Policy Control Authority. The 

President has a number of foreign policy instruments other than 

restricting exports which he can use to communicate U.S. 

disapproval of a foreign government's behavior. Examples include 

diplomatic representations, travel restrictions, cancellation of 

exchange programs, limitations on foreign assistance and 

commercial credits, and import restrictions. If a truly serious 

foreign policy emergency arises in which special controls over 

U.S. exports are needed, the President can (1) ask Congress for 

legislative authority to impose special controls which would 

enable the issue to be carefully examined, or (2) apply controls 

pursuant to the International Emergency Economic Powers Act 

(IEEPA). The President already has authority other than the EAA 

or IEEPA to carry out U.S. obligations pursuant to international 

agreements such as, for example. Section 5 of the U.N. 

Participation Act of 1945.
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Limitations Should be Placed on the Exercise of Foreign Policy 

Controls. In the event the President's authority is continued, 

limitations should be placed on the President's discretion to 

invoke controls. Specifically, the existing criteria for 

imposing foreign policy controls should not 

be hortatory but mandatory. They should require the President to 

make a more compelling showing of need, effectiveness, foreign 

unavailability and to indicate why other foreign policy measures 

have not been effective. In addition, the criteria should 

include limitations on the unilateral imposition of foreign 

policy controls.

Further, export controls for foreign policy purposes should not 

apply to foreign nationals, including foreign subsidiaries and 

licensees of united States corporations. The damage to U.S. 

relations with its allies which resulted from the recent Siberian 

gas pipeline controls demonstrates that such extraterritorial 

application of controls can be counter-productive as well as 

ineffective.

Moreover, export controls for foreign policy purposes should not 

have retroactive application except in extraordinary 

circumstances. With respect to exports requiring validated 

licenses, once the license is issued it should not normally be 

subject to repeal or any further restriction. With respect to 

exports that fall within general licenses, new restrictions or



436

license requirements should not affect existing contracts. 

Violation of the "sanctity of contracts" principle in the foreign 

policy export context is probably the most significant factor 

contributing to the view of foreign buyers that U.S. companies 

are not reliable suppliers.

Also, it is our view that import controls should be imposed 

concurrently with the imposition of 'any foreign policy export 

controls. This will assure that a foreign country does not 

benefit from sales into the U.S. while foreign policy export 

controls are in effect. Special provisions could be made that 

would exempt critical commodities from any import ban.

Finally, the EAA should require that the following procedures be 

followed with respect to the imposition of export controls for 

foreign policy purposes:

a. Prior to imposing export controls, the president must 

publish his intention to do so in the Federal Register. 

The Federal Register notice must include an 

announcement of a public comment period.

b. The Executive Branch must consult with Congress, hold 

public hearings, consider written comments and submit 

to the Congress a comprehensive report setting forth
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specific findings with respect to each of the criteria 

contained in the Act, before imposing export controls. 

If the President fails to follow any one of these 

procedures, the controls cannot be imposed.

If the President determines that the national interest

requires immediate imposition of foreign policy export
i 

controls, he may postpone the consultations, hearings

and comment period until after such imposition. The 

Executive Branch must, however, hold consultations and 

hearings, and commence the comment period within thirty 

(30) days of imposing the controls.

If these emergency procedures are invoked, the 

President must nevertheless submit to Congress a 

preliminary report prior to the imposition of controls. 

The preliminary report must reflect consideration of 

each of the criteria specified in the Act based upon 

the best information available to the President. It 

must also explain why consultations and hearings could 

not be held prior to the imposition of the controls. 

Any controls imposed prior to the submission of a 

preliminary report would be void and unenforceable. 

Within forty-five (45) days from imposition of the 

controls, the President must submit to Congress a final 

report setting forth specific findings with respect to
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each of the criteria contained in the Act. If the 

President fails to submit such a final report within 

forty-five days, the controls automatically expire.

d. All export controls imposed for foreign policy purposes 

expire after 180 days. If the President wishes to 

extend the controls beyond that time, he must again 

initiate the procedures outlined above.

Antiboycott Provisions

Unintentional Violations. The Export Administration Act should 

be amended in order to mitigate penalties in light of facts and 

circumstances, such as violations which are committed 

unintentionally by low-level employees without authorization by 

higher management and violations which are voluntarily disclosed 

by exporters. Currently, antiboycott provisions exist under two 

separate laws and, accordingly, are administered by two separate 

departments: Treasury and Commerce. Whereas, Treasury's 

regulations contain a provision (Guideline D.4) recognizing that 

unintentional violations which are against company policy can 

occur, Commerce's regulations do not.
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Proposals for Administrative Reform 

Introduction

EIA supports keeping the export control function within the 

Department of Commerce. We oppose proposals which would transfer 

the export control function to an independent agency or to the 

Department of Defense. The present system which divides 

responsibility between the Department of Commerce and the 

Department of Defense has worked reasonably well. Moreover, 

because of its trade promotion activities, DoC is uniquely 

qualified to objectively balance national security, economic and 

trade considerations.

EIA believes that there are a number of administrative changes 

which can be made to improve the export control process and to 

reduce the burden of the export control program on U.S. 

businesses. There are many administrative improvements which the 

Department of Commerce can make without changes in the law such 

as clarifying its regulations, reducing documentation 

requirements on some shipments and simplifying its forms. We 

would hope that DoC's efforts in this regard are continued and 

expanded. in addition, the creation of a general license for 

COCOM countries as suggested above should reduce the workload of 

the Office of Export Administration and thereby free resources 

for other activities. Set forth below are other administrative
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changes which EIA believes should be incorporated into the new

Export

Administration Act.

Increase the Resources of the Export Administration to Facilitate 

the Goal of Export Promotion. The new Export Administration Act 

should stress the importance of the national objective to 

increase exports. Indeed it should make clear that the goal of 

export promotion should be second only to the goal of the law to 

guard the national security interests of the United States. 

Sufficient manpower and resources should be made available to the 

Office of Export Administration to the maximum extent feasible, 

to expedite the consideration of license applications and to 

handle problem inquiries from exporters. In addition, sufficient 

resources should be made available to the Office of Export 

Administration to improve the training available to DoC licensing 

personnel and to make continued improvements in such areas as 

computerization. It is indeed ironic that one of the major 

export disincentive programs administered by the U.S. Government 

does not receive adequate financial resources to perform its 

responsibilities in the least burdensome manner possible. This 

should be corrected by more specific direction in the Export 

Administration Act and by sensitivity to the problem in the 

congressional appropriations processes.
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Voluntary Disclosure Policy. Industry is concerned about recent 

penalties assessed against companies making voluntary disclosures 

of export violations. In an effective control system, we believe 

industry and government must work closely together and 

communicate openly. EIA believes that to the maximum extent 

possible, DoC should promote voluntary compliance by responsible 

companies and encourage companies to make such disclosures. 

Specific authority to mitigate penalties when violations are 

voluntarily disclosed would encourage such behavior. Such a 

program could be modeled after the successful "Prior Disclosure" 

program of the U.S. Customs Service set forth in 19 CPR §162.74. 

If this concept is accepted, written guidelines should be 

published in the Federal Register.

Judicial Review. The procedures for judicial review set forth in 

Section 10(3) do not provide for meaningful administrative 

advocacy proceedings. EIA believes that exporters should have a 

right to appeal DoC administrative decisions, including decisions 

relating to CCL classifications, statutory procedural 

requirements, administrative penalties and foreign availability 

to an independent body such as the Court of International Trade. 

The standard for review of such cases would be whether the action 

of the Office of Export Administration is arbitrary, capricious 

or otherwise not in accordance with the law.
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Enforcement Activities. EIA is concerned about the manner in 

which export control enforcement activities are being carried 

out. Activities such as the U.S. Customs, Service "Operation 

Exodus" program have penalized legitimate exporters by detaining 

legal shipments for extended periods of time. It is apparent to

industry that many local customs inspectors lack necessary
• 

technical expertise and that coordination between field

inspectors and their Washington headquarters is not adequate. We 

are hopeful that the new DoC Office of Export Enforcement will 

work closely with Customs to reduce the time involved between the 

detention and the actual seizure or release of shipments.

Furthermore, we urge that the new law direct DoC and Customs to 

develop a certification program which would exempt responsible 

companies which have internal control programs and demonstrated 

records of compliance from routine inspections at ports of exit.

Conclusion

EIA firmly believes that the changes which it has suggested 

herein will lessen the burden of U.S. export control laws without 

having any adverse impact on the national security of the United 

States. indeed a healthy national economy is one of the most 

important factors of national security. Without the increase of 

exports necessary to earn the profits essential for continued
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research, development and innovation, U.S. companies could well 

lose their technological edge. In today's world economy it is 

more important than ever to maximize our commercial 

opportunities. The goals of export promotion and national 

security need not be mutually exclusive. EIA believes that the 

adoption of its proposals will assure that both goals can be 

achieved.

Mr. BONKER. Thank you for an excellent statement and we shall 
get to questions momentarily. 

Mr. DeRose, you will have the last word.

STATEMENT OF J.A. DeROSE, PROGRAM DIRECTOR, PUBLIC AF 
FAIRS, IBM, REPRESENTING THE SEMICONDUCTOR INDUS 
TRIES ASSOCIATION
Mr. DEROSE. Thank you. I am Joe DeRose. I work for IBM, a 

member of the Semiconductor Industries Association which is com 
posed of 57 companies that produce semiconductors for sale and 
some of the members produce it for their own internal use only.

Our Nation is virtually the only Western democracy that I know 
of that has established a major statutory scheme to restrict exports 
of technology to the West. Any approach to control militarily criti 
cal technology must be contained to items directly and significantly 
related to the military potential of an adversary. An overly broad 
definition of what is militarily critical leads to an unknown prolif 
eration of controls. We believe it would be both futile and self-de 
feating for the United States to develop an extensive system of con 
trols on technologies unilaterally. The United States with very few 
exceptions has no monopoly on militarily critical goods and tech 
nology.

U.S. exports of technology should not be restrained when uncon 
trolled sources of comparable technology in other Western nations 
can't fill the demand. To overcome the problems posed by foreign 
availability, common export controls should be established for our 
Cocom allies and Australia and New Zealand. We believe that any 
change in the existing export controls should reflect rather than 
precede agreements reached in Cocom.

28-755 0-86-15
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In short, we believe that export controls for national security 
purposes must be multilateral in order to be effective in denying 
militarily critical technology to an adversary. New controls on 
technology transfer should be accompanied by a corresponding re 
duction in controls on end products.

Export licensing must be sufficiently restrictive to control the 
export of militarily critical technology to the West, while sufficient 
ly flexible to allow U.S. companies to trade and compete interna 
tionally.

We believe that this objective could be furthered through a li 
censing mechanism that takes advantage of existing commercial 
safeguards, and the shared interests of U.S. companies in protect 
ing sensitive proprietary information. We are not advocating addi 
tional licenses, but rather licensing simplification. We would also 
expect to see a reduction in the products requiring licenses as a 
result of licensing militarily critical technology.

SIA can accept a tightening of controls on the export of militari 
ly critical technologies to the West, if a licensing mechanism is es 
tablished that is tailored to the special characteristics of technology 
intensive firms. Companies treat technology differently from prod 
ucts, and so should the Government. It is essential in the establish 
ment of a framework for the control of militarily critical technolo 
gy that this licensing mechanism be specifically set forth in the 
amended Export Administration Act that will come about in 1983.

COMPREHENSIVE OPERATIONS LICENSE

We urge the subcommittee to create a new comprehensive oper 
ations license for the transfer of militarily critical technology and 
required keystone equipment and keystone materials to an estab 
lished network of recipients. The license would go under Govern 
ment review and approval of those controls that are already in 
place by these companies. For companies involved in the produc 
tion of items on the militarily critical technology list—items such 
as the specifications for very high density semiconductors—protec 
tion of technology is indispensable to maintaining their competitive 
position. No firm can stay in the business for long without a sophis 
ticated system of internal control on its technical know-how. SIA's 
proposal would allow the Government to build upon this existing 
network of self-imposed, self-patrolled controls on the export of sen 
sitive technology.

The comprehensive operations license would be available only to 
applicants engaged in the export of militarily critical technology. It 
would apply to the export of critical technical data, keystone equip 
ment, and keystone materials, as well as commodities and materi 
als for which the exporter would otherwise require a validated li 
cense. The license would authorize unlimited exports and reexports 
to eligible consignees in Western countries (Cocom, Australia, New 
Zealand, and other friendly or neutral nations). Those eligible con 
signees would include branches, subsidiaries, parents, licensees, 
joint venturers, suppliers, vendors or subcontractors of the appli 
cant company. Certain specified items, such as nuclear or commu 
nication intercept devices, would not be eligible for the license. The
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license would be issued for 2 years and renewable at 2-year inter 
vals.

Issuance of the license would be dependent on a documented and 
reliable internal control system over items subject to license, as 
well as on the existence of contractual obligations between the ap 
plicant and its consignees prohibiting disclosure or transfer of 
those items. As a safeguard, the license would include provision for 
periodic Government reviews of the applicant's internal control 
system.

In sum, the issuance of the license would depend on the demon 
strated ability of the exporter to control militarily critical technolo 
gy and in turn, it would be available to an "honor roll" of Ameri 
can companies. In effect, the internal control systems which I have 
described would themselves be licensed. Discretion to ship know- 
how, equipment and materials to the West would be tied to a com 
pany's established ability to control the dissemination of these 
items. Once a company demonstrated its ability to control sensitive 
technology, administrative burdens and delays would be minimal. 
In this respect, the system would serve as an inducement to compa 
nies to attain adequate internal controls.

Administration of the comprehensive operations license would be 
straightforward. Exporters would submit an application with a 
broad description of the items involved, a description of the compa 
ny's internal control system, copies of the operating agreements 
with its network of foreign consignees, and supporting statements 
from the consignees. In place of a value limitation or the necessity 
of a purchase order, we envision that the applicant would report on 
a semiannual basis all transactions made pursuant to the license.

The comprehensive operations license, as I have outlined it, 
would not replace other existing forms of export licenses as it 
would apply only to transactions that would normally require vali 
dated licenses. Exporters, both large and small, could qualify to use 
the license. I would like to call to your attention that we feel in 
SIA that the small companies would find this license just as easy to 
use, if not easier, than the large companies.

Although the details of the comprehensive operations license 
would be elaborated at the regulatory level, it is crucial that the 
new Export Administration Act provide a clear statutory founda 
tion.

Mr. Chairman, you have recognized this need. H.R. 1566 intro 
duced by you on February 22, 1983, amends the Export Administra 
tion Act to provide for a comprehensive operations license. It is a 
step in the right direction. We urge the subcommittee to expand 
upon that provision

In order to ensure that the comprehensive operations license, 
unlike the general qualified license, is an effective licensing mecha 
nism, clear statutory language is necessary to describe the purpose 
of the license and its primary elements.

We appreciate the opportunity to present our views to this sub 
committee.

Thank you.
[Mr. DeRose's prepared statement follows:]
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PREPARED STATEMENT OP JA DEROSE, PROGRAM DIRECTOR OF PUBLIC AFFAIRS, 
INTERNATIONAL BUSINESS MACHINES CORP , REPRESENTING THE SEMICONDUCTOR IN 
DUSTRY ASSOCIATION

NATIONAL SECURITY EXPORT CONTROL;
A PROPOSAL FOR A 

COMPREHENSIVE OPERATIONS LICENSE

Introduction

Mr. Chairman, I am Joe DeRose, Program Director of Public 

Affairs of the International Business Machines Corporation 

(IBM). I am Chairman of the Subcommittee on Export Controls of 

the Semiconductor Industry Association (SIA) and am here today 

representing SIA.

SIA is a trade association of fifty-seven semiconductor 

producers, including those who produce for sale and those who 

produce for their own use. SIA represents these producers in 

matters of trade and government policy.

It is most fitting for the semiconductor industry to address 

national security controls. SIA's member-firms develop and 

manufacture the microelectronic circuits that have been the 

foundation of U.S. world-wide leadership in high technology. The 

strength and competitive vitality of our industry is dependent 

upon world-wide trade. At the same time, our industry produces 

technology and products which have important military 

applications. Although military sales represent only about 7% of 

total U.S. industry sales, advanced microelectronics can be 

attractive targets for diversion by potential adversaries of the 

United States.
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Mr. Chairman, I would like to join the others on this panel 

in commending your Subcommittee for its energetic review of 

export controls.

Our nation is virtually the only Western democracy that has 

established a major statutory scheme to restrict exports. In 

contrast, the focus of other friendly and allied nations is on 

the promotion of exports. Our ability to strike a balance 

between the appropriate control and the promotion of exports is 

crucial to our national security and economic well-being. SIA 

believes that your bill, Mr. Chairman, represents a constructive 

approach to reach this balance of vital national interests.

The issues presented by the reauthorization of the Export 

Administration Act of 1979 (the "Act") are varied and far- 

ranging. Although our member firms have strong views on many of 

these issues, particularly in the area of foreign policy 

controls, I will address only national security controls as they 

pertain to the transfer abroad of militarily critical technology.

Principles for Effective
National Security Controls

for the Transfer of Technology

SIA appreciates the need for an effective mechanism to 

prevent goods and technology that are militarily critical from 

being diverted to potential adversaries. We have always accepted 

the necessity for an export licensing system that meets U.S. 

national security needs. At the same time, we are deeply 

concerned that excessive controls may be imposed — especially on
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the necessary transfer of technology — which would seriously 

hinder the ability of U.S. firms to compete internationally. Our 

lifeblood as companies is the rapid deployment abroad of the 

technology we develop for our own use. Export controls for 

national security purposes should prevent diversion to potential 

adversaries with the minimum interference with U.S. trade. 

Application of a few basic principles can achieve this result.

First, any approach to the control of militarily critical 

technology must be strictly confined to items directly and 

significantly related to the military potential of a foreign 

country whose interests are adverse to the U.S. national 

security. An overly broad definition of what is militarily 

critical leads to an unworkable proliferation of controls.

Second, we believe it would be both futile and self- 

defeating for the United States to develop an extensive system of 

controls on technologies that remain available on an uncontrolled 

basis from our principal allies and competitors. The United 

States, with very few exceptions, has no monopoly on militarily 

critical goods and technology. U.S. exports of technology should 

not be restrained when uncontrolled sources of comparable 

technology in other Western nations will eagerly fill the demand.

To overcome the problems posed by foreign availability, 

common export controls should be established with our COCOM 

allies and Australia and New Zealand. We believe that any 

changes in existing export controls should reflect, rather than 

precede, agreement reached in COCOM. A simultaneous effort
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should be made to obtain agreement from friendly neutral 

countries on a bilateral basis to ensure, to the extent possible, 

that these countries monitor and control exports and reexports in 

a manner consistent with the COCOM controls. In short, we 

believe that export controls for national security purposes must 

be multilateral in order to be effective in denying militarily 

critical technologies to an adversary.

Third, any new controls on technology transfer should be 

accompanied by a corresponding reduction in controls on end- 

products.

Finally, export licensing must be sufficiently restrictive 

to control the export of militarily critical technology while 

sufficiently flexible to allow U.S. companies to trade and 

compete internationally. We believe that this objective could 

best be furthered through a licensing mechanism that takes 

advantage of existing commercial safeguards and the shared 

interests of U.S. companies in protecting sensitive proprietary 

information.

A New Licensing Mechanism -- 
The Comprehensive Operations License

Recently, the Defense Department circulated a regulatory 

proposal that would subject the transfer of militarily critical 

technology to validated license requirements. The same effect 

could be achieved under various pending legislative proposals.
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Recognizing that stricter controls on the transfer of militarily 

critical technology may be forthcoming, we must determine the 

best way to implement such controls.

SIA can accept a tightening of controls on the export of 

militarily critical technology to the West if a licensing 

mechanism is established that is tailored to the special 

characteristics of technology intensive firms. Companies treat 

technology differently from products, and so should the 

government. It is, moreover, essential to the establishment of 

an optimal framework for the control of militarily critical 

technology that this licensing mechanism be specifically set 

forth in the extended Export Administration Act.

SIA urges the Subcommittee to approve a new Comprehensive 

Operations License for the transfer of militarily critical 

technology and required keystone equipment to well-established, 

long-term recipients — a license relying on government review 

and approval of the extensive controls already established by 

these companies. For companies involved in the production of 

items on the militarily critical technology list — items like 

the specifications for very high-density semiconductors — 

protection of technology is indispensable to maintaining their 

competitive position. No firm can stay in the business for long 

without a sophisticated system of internal control on its 

technical know-how, SIA's proposal would allow the government to 

build upon this existing network of self-imposed, self-patrolled 

controls on the export of sensitive technology.
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The Comprehensive Operations License would be available only 

to applicants engaged in the export of militarily critical 

technology. It would apply to the export of critical technical 

data, keystone equipment and keystone materials, as well as 

commodities and materials for which the exporter would otherwise 

require a validated license. It would authorize unlimited 

exports and reexports to eligible consignees in Western countries 

(COCOM, Australia, New Zealand, and other friendly or neutral 

nations). Those eligible consignees would include branches, 

subsidiaries, parents, licensees, joint venturers, suppliers, 

vendors or subcontractors of the applicant. Certain specified 

items, such as nuclear or communication intercept devices, would 

not be eligible for the license. The license would be issued for 

two years and renewable at two-year intervals.

Issuance of the license would be dependent on a documented 

and reliable internal control system over items subject to 

license, as well as on the existence of contractual obligations 

between the applicant and its consignees prohibiting disclosure 

or transfer of those items. As a safeguard, the license would 

include provision for periodic government reviews of the 

applicant's internal control system.

In sum, the issuance of the license would depend on the 

demonstrated ability of the exporter to control militarily 

critical technology. As such, it would be available to an "honor 

roll" of American companies. in effect, the internal control 

systems which I have described would themselves be licensed.
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Discretion to ship know-how, equipment and materials to the West 

would be tied to a company's established ability to control the 

dissemination of these items. Once a company demonstrated its 

ability to control sensitive technology, administrative burdens 

and delays would be minimal. In this respect, the system would 

serve as an inducement to companies to attain adequate internal 

controls.

Administration of the Comprehensive Operations License would 

be straightforward. Exporters would submit an application with a 

broad description of the items involved, a description of the 

company's internal control system, copies of the operating 

agreements with its network of foreign consignees, and supporting 

statements from the consignees. In place of a value limitation 

or the necessity of a purchase order, we envision that the 

applicant would report on a semiannual basis all transactions 

made pursuant to the license.

The Comprehensive Operations License, as I have outlined it, 

would not replace other existing forms of export licenses, as it 

would apply only to transactions that would normally reguire 

validated licenses. Exporters both large and small could qualify 

to use the license. Although the license would be available only 

to firms which deal with militarily critical technology, for 

those firms, the license would cover all items -- equipment and 

commodities — that would otherwise be subject to individual 

validated license requirements.
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In developing our proposal, we have attempted to strike a 

balance between the need to achieve sufficient control of 

critical technology and the degree of flexibility that is 

necessary to compete abroad. We have tailored our proposal to 

deal with the practical limitations of the current system, and to 

avoid the enormous volume of license applications that will 

inevitably result from any attempt to achieve greater control 

over technology transfers through the use of the current system 

of individual transaction controls.

Let me emphasize that, by itself, a requirement to report 

each individual transaction involving the transfer of technology 

could be devastating to our industry. For example, to require a 

validated license for each transfer of technology within a 

company's network of affiliated companies would create a 

substantial workload and disruption. A prerequisite to a viable 

operation for any company with an international network of this 

kind -- particularly in an industry on the leading edge of 

technology — is the continuous exchange of technical information 

and equipment. We are concerned that extensive export controls 

on semiconductor technology could undermine commercial research 

and development, stifle our international operations, and 

needlessly restrict the ability of U.S. firms to compete. 

Licensing controls that envision an approval process for every 

transfer on a transaction-by-transaction basis will inevitably 

create drastic administrative burdens for the U.S. Government as 

well and equally drastic administrative delays for companies with 

significant international operations.
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A comprehensive operations licensing system would minimize 

the problems of technology transfer for U.S. industry and would, 

at the same time, enable the U.S. Government to focus on the 

system of control rather than on an overwhelming number of 

individual transactions. This approach provides a strong 

incentive for U.S. firms to maintain their internal controls on 

proprietary data and allows the U.S. Government to concentrate 

its enforcement efforts more efficiently. It would avoid 

handicapping U.S. exporters relative to our foreign competitors 

without sacrificing the necessary protection of U.S. technology.

Finally, our allies, who possess generally the same 

technologies and will need parallel export controls, will be more 

likely to cooperate in the control of militarily critical 

technologies if the requirements are not unduly burdensome.

A Legislative Basis for the 
Comprehensive Operations License

Although the details of the Comprehensive Operations License 

would be elaborated at the regulatory level, it is crucial that 

the new Export Administration Act provide a clear statutory 

foundation. Mr. Chairman, you have recognized this need. 

H.R. 1566 introduced by you on February 22, 1983, amends the 

Export Administration Act to provide for a Comprehensive 

Operations License. It is a step in the right direction. We 

urge the Subcommittee to expand upon that provision.
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In order to ensure that the Comprehensive Operations 

License, unlike the general qualified license, is an effective 

licensing mechanism, clear statutory language is necessary to 

describe the purpose of the license and its primary elements. In 

addition, Congress should express its intent that the license be 

readily available and accompanied by a corresponding reduction in 

end-product controls. Finally, the provision concerning the 

Comprehensive Operation License should be part of the national 

security section of the Act, in order to underscore the 

importance of the new license as an instrument for controlling 

the export of militarily critical technology.

SIA stands ready to assist the Subcommittee in developing 

appropriate statutory language for a Comprehensive Operations 

License.

CONCLUSION

SIA does not believe that an extensive overhaul of the 

national security provisions of the Export Administration Act is 

required. Specific statutory adjustments, coupled with 

substantial improvement in the administration of the Act along 

the lines of the basic principles we have outlined, would go far 

in enhancing U.S. national security without arbitrarily 

discouraging U.S. trade.

In the area of licensing, however, SIA believes it is 

imperative that the national security section be amended to 

establish a Comprehensive Operations License. Such a license
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would provide a flexible and realistic mechanism which would 

answer the U.S. Government's need to impose additional controls 

over the transfer of technology abroad, and the high-technology 

industries' need to continue to compete internationally.

I appreciate the opportunity to present the views of SIA to 

this Subcommittee.

Mr. BONKER. Thank you, Mr. DeRose, and each of you for excel 
lent statements. You have certainly given us the basis for our dis 
cussion on the Export Administration Act today.

The act gives authority to the President to impose national secu 
rity and foreign policy export controls. With respect to foreign 
policy controls, there is some debate over the effectiveness of for 
eign policy controls, and as a result some groups have actually ad 
vocated a termination of foreign policy controls.

With respect to national security controls, which is the focus of 
our attention today, I get the impression that you are not advocat 
ing the termination of national security controls. Indeed, if I gather 
correctly from what I heard in your testimony, all of you feel 
strongly that we need national security controls, but that the prob 
lem is how they are implemented. Mr. Frischkorn, I believe you 
summed up rather well the sentiments in stating that EIA sup 
ports the need for national security controls to prevent our poten 
tial foreign adversaries from gaining access to U.S. products and 
technology which could give them a military advantage.

But then you go on to elaborate that these controls ought not to 
be unnecessarily burdensome and so forth.

EFFECTIVENESS OF COCOM

Further, you as a panel have stated that the United States must 
seek multilateral agreements with our allies as the only truly effec 
tive way to deny acquisition of militarily critical goods and technol 
ogies by adversary countries and therefore any effective system of 
multilateral controls must rely upon the cooperation of allied coun 
tries.

That poses a challenging question. Once we accept the notions 
that we need national security controls, particularly for militarily 
critical technologies, and that unilateral controls are ineffective, 
then we find that if we are really going to succeed in this effort to 
deny the Soviet Union access to our high technology, we must have 
multilateral controls.

All that sounds very good, and I don't know any member of this 
subcommittee who would take issue with it. However, the fact is 
that other countries are not fully cooperating with Cocom multilat 
eral export controls. Problems exist with Cocom as Mr. Ragosine 
noted: It is an informal agreement and body that lacks enforce 
ment powers, its resources need to be greatly increased, and the 
commitment by its members must be increased if we are going to 
succeed in this.
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My question to you is, if we are already working with our allies 
in Cocom, and nobody is cooperating, indeed many countries 
are flaunting our national security objectives by not cooperating in 
Cocom, how can we expect this program to work on a broader 
basis? If each of you agrees that we need to have more effective 
multilateral controls, which requires the full cooperation of other 
countries, what happens if they do not cooperate7 How do we re 
spond if they say, in effect, that economic growth and trade are 
their policy imperatives and despite what the United States per 
ceives as its national security needs, they don't think they are 
valid in their particular case.

If they do not cooperate, what alternatives do we have? Do we 
eliminate national security controls, do we proceed with unilateral 
controls, or how do we deal with that problem?

Mr. RAGOSINE. I think it is an overstatement to say that there is 
no cooperation. As a matter of fact, the Cocom system is very effec 
tive in many areas where agreement has been reached. For exam 
ple, in the area of computers, the levels of performance of comput 
ers which have been reached in Cocom are generally adhered to in 
the licensing processes of the Cocom countries. So I don't think it is 
a total failure.

Where the system falls short is if we decide unilaterally to 
impose a control for national security reasons and cannot persuade 
our allies toward that view of the technology being a critical item, 
that is where the system falls apart.

But there is a very, very large body of product and technology 
which is now controlled under Cocom. We must make a greater 
effort to involve our allies in the process and try to persuade them. 
If we don't persuade them, and there are cases where we won't be 
able to, then I see no point in imposing unilateral controls, because 
they are self-defeating.

Mr. BONKER. And if we don't impose unilateral controls, where 
are we in terms of transfer of high technology?

Mr. RAGOSINE. If our adversaries can get the high technology 
from Japan or France, who don't agree with our point of view, and 
if we decide to ban the export of that technology, what do we 
achieve? Then we have achieved nothing. If we cannot persuade 
people to cooperate with us, since we have no monopoly on technol 
ogy, there is no way that by unilateral control we can prevent the 
flow of technology to an adversary.

I see no way of doing it. But these people are not totally deaf to 
our arguments. There are many, many areas where agreement has 
been reached and agreement is possible. I think where they feel 
particularly sensitive is where we, without prior notification and 
without consultation, apply controls either for foreign policy or na 
tional security reasons which they totally disagree with and which 
upset contractual arrangements. This creates a feeling that we are 
an unrealiable supplier, that we can't be depended upon, that our 
Government is arbitrary and does things without consultation.

Mr. FRISCHKORN. There is one proposal that has been floating 
around—we heard it yesterday in a hearing on the other side of 
the House—that would penalize companies from countries who vio 
lated U S export control laws For example, if a Japanese company 
sold a product that the United States would not allow a United
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States company to sell and which would be covered by the Cocom 
prohibitions, that company, say Hitachi or Fujitsu, could be prohib 
ited from selling in the United States.

Mr. BONKER. Isn't that protectionism?
Mr. FRISCHKORN. It would if imposed for a trade benefit. By the 

way, I should say that we do not favor this proposal, but it is an 
idea that has been floating around to encourage cooperation of our 
Cocom allies and other free world countries in the export control 
program. I think it needs to be discussed. You have pointed out one 
major problem area—it does smack of protectionism.

I agree that basically the problem is one of persuading the allies 
that their best interests are also the same as ours—keeping high 
technology away from the Soviet Union that they can use to some 
military advantage.

Mr. BONKER. Mr. DeRose.
Mr. DEROSE. I would like to have the opportunity to call out that 

the COL that we have talked about might be an interesting vehicle 
for Cocom allies. We think it will be simple enough to administer, 
that if they agree to it, that it will serve the purpose of containing 
the technology within the West, and would give us the freedom to 
move that technology within the West, which is necessary for us to 
respond to the dynamics of the market.

MILITARILY CRITICAL TECHNOLOGIES LIST

Mr BONKER. I intend to get into that plus the GAO report to 
which Mr. Frischkorn referred earlier. I would like first to ask you 
about the militarily critical technology list. In 1979 when this bill 
was up for reauthorization, I believe it was Mr. Ichord who offered 
an amendment on the House floor that created authority for the 
establishment of the militarily critical technology list, to try to 
identify those critical technologies that really were of a strategic 
nature, and try to decontrol low-level technology so that we 
wouldn't be placing such an awesome burden upon U.S. exporters. 
Now we learn that the militarily critical technology list, which is 
compiled by the Department of Defense, is now larger than the 
original commodity control list, and includes everything that looks 
like our entire industrial base.

Are you surprised of the prolific development of the MCTL? Does 
it, in your judgment, include just militarily critical items or do you 
think that it is too expansive and has added to the burden of the 
licensing program?

Mr. FRISCHKORN We would agree that the militarily critical 
technologies list has ballooned out of all proportion. As you know, 
the specific items on the list are classified and only people with a 
secret clearance have access to the list to see what is-there. The 
particular experts in our trade association who have looked at it 
have told me that it does cover many more items than would be 
necessary if it were really intended to bar critical technologies 
from getting to the Soviet Union.

NEED FOR DECONTROL OF ITEMS ON MCTL

As I indicated in my testimony, the other fact about the militari 
ly critical technologies list that concerns us is that under the Bucy
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report, which was the genesis of the 1979 amendment to the Export 
Administration Act, there was supposed to be a concomitant decon 
trol of products—the theory being that technology was of greater 
value to the Soviets than actual products, because the more sophis 
ticated technological products of today are more difficult to reverse 
engineer, but very little, if anything, has been done to decontrol 
products.

We can see some additional controls on technology, but we have 
yet to see—I should back up one step. Recently Under Secretary 
DeLauer in a letter to the Commerce Department concerning im 
plementation of the militarily critical technologies list for semicon 
ductors did propose partial decontrol of semiconductor products. On 
the other hand, there has been very little talk or action in terms of 
decontrol of products.

Mr. BONKER. Was that supposed to go beyond just the product 
and try to address the problem of know-how?

Mr. FRISCHKORN. The original militarily critical technology list? 
Yes. Again, the theory is that if they know how to make it they 
can make a whole bunch of them. If you buy one it is very difficult 
to figure out how to make it.

Mr. HENRIQUES I would like to add to the statement of Mr. 
Frischkorn. The control of the manufacturing process is as critical 
as the products, but what has happened with the product list, as 
well as with the technology list, is that it doesn't keep up with 
what the technology is. There should be frequent periodic reviews 
of whatever the control mechanism is to decontrol those items 
which are: (1) no longer militarily critical, and (2) which are subject 
to foreign availability.

We have seen neither of those things either in the product list or 
the MCTL.

Mr. FRISCHKORN There is a report called, aptly perhaps, Con 
gressman Roth, "Selling the Russians the Rope, Soviet Technology 
Policy and U.S. Export Controls", which concludes that the case for 
export controls is strongest in product areas of immediate military 
relevance in which the United States is a clear leader over other 
Western countries. It further indicates that as one moves outside 
that zone, the reason for controls becomes less valid.

What happened to the MCTL is that when it was compiled DOD 
moved over the line any technology that could conceivably have 
military significance instead of technologies that are truly militari 
ly critical.

Mr. BONKER. Mr. Roth.
NEED FOR CHANGES IN 1979 ACT

Mr ROTH. I have several questions. In 1979 Congress overhauled 
the EAA. Now 4 years later, we are facing it again. In 1979 I sup 
pose some of you were here to present your views. I would like to 
know how your views have changed in these intervening 4 years 
and how you think we should be approaching this current reau- 
thorization of the act?

Mr LOVETT. I think that the 1979 act is a good act and the prob 
lem is to implement it vigorously I spoke probably at too much 
length on unilateral controls, but that is certainly an area that I
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think should be tightened up to limit such controls in the manner 
that H.R. 1566 is aimed at.

Mr. ROTH. But with a new administration, I suppose that they 
will want to put their stamp on this, their imprimatur on this par 
ticular act, so what kind of advice would you give them?

Mr. LOVETT. Don't tinker too much.
Mr. RAGOSINE I have a comment. The 1979 act, which I general 

ly think is a good act, mandated or sought to mandate a number of 
things. In the area of foreign policy controls, it required the Presi 
dent and the executive branch to report to Congress on the eco 
nomic consequences of foreign policy controls. Although the reports 
have been made, these reports have been meaningless. Last 
August, I believe, in this committee room, Congressman Bingham 
asked, what do we do. We vote something as legislation and the ad 
ministration ignores it. Tell me how we enforce it. I don't know the 
answer to that.

Second, the act says that product availability should be taken 
into account and if things are available in quantity and quality 
from foreign sources, uncontrolled sources, that no export controls 
should be imposed by the United States.

This has not been taken into account in developing our commodi 
ty control list. I think each of us could go through a considerable 
list of things where the act, the legislative intent was clear, but it 
has not been followed through in terms of regulations and the 
practicality of dealing with export controls.

Mr. FRISCHKORN. I think that the burden of the entire program 
on the business community would be reduced and the ability of the 
Government to enforce the program would be greatly aided if the 
suggestion in the GAO report that licensing be eliminated on low 
technology products to all destinations and on all products to 
Cocom countries were adopted.

The reason is that a tremendous amount of the resources of the 
Commerce Department are devoted to pushing paper, paper that 
probably should never have been filed in the first place. The re 
sources that are freed up by eliminating those controls can be put 
into stronger enforcement efforts.

As I indicated earlier in my testimony, our complaint with the 
law is not associated with a desire to do business with the East 
bloc. It is with the paperwork burden on business, as GAO pointed 
out, in having to file applications which are never denied.

I think that eliminating this unnecessary work load would help 
the Commerce Department to free up its resources.

Mr. HENRIQUES. I would endorse everything that has been said. 
In the review of what should be controlled, the burden of proof 
should rest here with, for example, DOD saying yes it is militarily 
critical rather than us saying no. It isn't because we feel that the 
technology is far outstripping even DOD's current use in the cur 
rent military system.

The second thing and perhaps more important as a philosophical 
base is that we had viewed the 1979 act with a great deal of favor 
and had hoped it would be equally applied to export expansion as 
well as controls. We feel, however, that there has been a concentra 
tion on the security aspects of the law such that the primary atten 
tion is on its applications, as it controla the critical item for export
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controls to adversary countries, not as it would be a promotional 
act to help build U.S. exports and move these exports out and help 
strengthen the economy.

We don't think that it has lived up to that purpose.
Mr. RAGOSINE. I wanted to mention that with regard to foreign 

availability, one of the difficult tasks would be to validate what is 
available within the Cocom complex of countries. If the Commerce 
Department and others doing that activity could ignore that, they 
would have a much greater impact, because it is bound to be, in 
our experience, that among our allies, they would have competitive 
or suitable technologies and products

Mr. ROTH. It has long been my opinion that in our country busi 
ness and government always seem to be loggerheads and in several 
other industrial countries they seem to dovetail their efforts more 
than we do. There must be a way to harmonize the concerns of gov 
ernment and business regarding the EAA because business has 
been policing itself. I think there is a way you could do a better job 
cooperating with the government than we could in the Federal 
Government acting on our own.

You certainly must have some expertise that you could give to 
the Federal Government on how to police some of these highly 
complex and technical areas subject to national security export 
controls.

For example, how much hi-tech is lost because of illegal exports 
as opposed to espionage? I don't know if anyone knows in Govern 
ment. What is your opinion?

Mr. FRISCHKORN. There is debate going on on that general sub 
ject, and also how much technology is lost through cultural ex 
change programs and academic exchange programs. Frankly, we 
think that there is very little lost through direct sales or the negli 
gence of the Department of Commerce. Most of the loss of our tech 
nology results from exposure by foreign students in colleges and 
universities in this country, to programs that probably ought to be 
classified.

Mr. LOVETT. I would like to mention relative to the comments 
about West-West trade and the relative importance of that com 
pared to West-East: I agree that West-West trade is more impor 
tant. Nevertheless, the trade with the Communist bloc on low-level 
technology products is a substantial trade to some companies, and 
it is a trade which is worth preserving because it provides the reve 
nues whereby those companies can develop their higher technology 
products which are not involved in that trade. If that trade is per 
mitted it puts them at a better competitive advantage on their high 
technology products worldwide.

Mr. ROTH. If you want to seriously reduce the flow of hi-tech 
going to the Soviet Union, we must have a list of items that are on 
the control list that is clear and manageable and terminate any 
subsidies or credits to expand East-West trade. Do you agree?

Mr. LOVETT. That would be a great help.
Mr. ROTH. Thank you, Mr. Chairman.
Mr. BONKER. I don't think that is before our committee's jurisdic 

tion.
Mr. Mica.
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Mr. MICA. You probably have figured out there are two or three 
of these hearings going on right now around here. My problem is I 
thought you fellows were in the other room.

I do think that the chairman has set forth a very good bill. I 
think as you may well have perceived here and listening to some of 
the other hearings that this committee really wants to be helpful.

PROBLEMS OF LICENSING DELAYS

I wonder what we could do in requiring reviews because the 
technology does get outdated very quickly. I know if you don't 
comply with them we fine you. We may have a problem on that. 
Nobody has really focused on this

Are we talking really about major problems, delay, or denial? It 
seems to me that denials are almost nonexistent. We are really 
talking about a problem of delay, aren't we?

Mr. LOVETT. Yes and no.
Mr. MICA Solid.
Mr. DEROSE. I was going to suggest that with the area of technol 

ogy controls, which is a new area being explored now as a conse 
quence of the militarily critical technologies list being implement 
ed, we don't know what kind of delays or problems would be 
brought forward. That is why we have tried to come up with an 
approach, a mechanism to avoid that delay.

Mr MICA. After the last hearing, all of the agencies came around 
to assure us that there weren't the problems that we had heard 
about, and I am sure their concerns are legitimate, but they point 
ed out that they don't turn down many applications. In fact, out of 
80,000 only 8,000 were referred to the Defense Department; of that 
8,000, only a few hundred got the heavy scrutiny.

It seems to me that although they are legitimate in saying that 
they are not turning down many, the delay is the concern that you 
have more than the procedure, yes or no?

Mr. LOVETT. When I said yes, I meant that there are not a large 
number of denials because a lot of applications are simply not sub 
mitted out of fear that it would be denied, even though it is a low- 
technology product which probably should be allowed. So that cuts 
down the number of denials.

Mr. MICA. Do you think there is a great mass of American 
middle-level technology or less sophisticated technology that just 
doesn't come forth for export because they are afraid of the rules?

Mr. LOVETT. Yes.
Mr. MICA. I hope that is something the chairman and. I can ad 

dress in our export promotion of this and the other parts of Com 
merce activities in export and trade. I really didn't think that was 
a deterrent in this particular area.

Mr. LOVETT. I am not sure that promotion would help in that 
particular area because the concern is with the amount of paper 
work involved.

Mr. MICA. Do you think that Commerce has the expertise right 
now? One of the comments that was made to me is that there 
seems to be some field understanding as to which investigator or 
reviewer you get you have a better idea of what the end result will 
be; is that correct?
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Mr. HENRIQUES. I think it is fair to say, Mr. Mica, that people as 
well as technology ought to move reasonably rapidly, and if Com 
merce does not have the resources with which to retrain and 
reequip its people, then they are not going to be as competent as 
they could be in order to look at these things.

Mr. MICA. Do you see widespread disparity in the ability of indi 
viduals? Is that common knowledge in the field?

Mr. RAGOSINE. I don't know how widespread it is, because cer 
tainly there is disparity. There are people who are experienced who 
have a number of cases who know as a result of experience that 
this should or should not go or should be referred to DOD and your 
people often don't know this and often are tempted to indulge in a 
bureaucratic exercise of, "Don't make a decision," and, "Buck it to 
higher authority "

Mr. MICA. I think we all understand that the newer people won't 
know and the older people may know more, but is this an area of 
legitimate concern within the industry, that there is not a level of 
reasonability, that there are massive areas of shortfall or not 
enough knowledge, and some fellows who are highly trained.

Mr. LOVETT. I think there are able people there, but they are 
overloaded.

Mr. HENRIQUES. I think it is not so much a matter of a lack of 
competence there as it is there is too much to be looked at. We 
have made recommendations that if the commodity control list 
were shortened or the MCTL were curtailed, Commerce could do 
better with the resources they have. As it is they have to take a 
shotgun approach rather than a rifle approach.

EMBEDDED MICROPROCESSORS

Mr. MICA. Switching to another area, tell me about embedded 
microprocessors. You mentioned a $20,000 piece of equipment being 
denied because of a $10 microprocessor that is available in a Third 
World country. Is that an actual case?

Mr. LOVETT. Yes; there are many cases like that.
Mr. MICA. In fact, that was one of my notes, meeting with all the 

agencies, the biggest comment I have had is that everybody is 
coming before us generally criticizing but we have very few specif 
ics. I specifically would like to request some specific instances like 
you referred to that we could zero in on, at least as a case in point, 
as we discuss this legislation in the future.

Mr. LOVETT. I would be happy to do so. The high frequency of 
comments really is on the requirements for licensing, not necessari 
ly denials, the fact that you have to go in for a license for some 
thing that should not require a license to begin with.

Mr. MICA. For instance?
Mr. LOVETT. For instance, we have laboratory instruments called 

liquid chromatographs which contain a microprocessor which was 
the first generation so-called eight-bit microprocessor developed 
prior to 1979.

There have been four generations of microprocessors since then, 
but the original microprocessor still requires that the instrument 
that contains it be licensed. That microprocessor, incidentally, is 
built also by the Russians, and the Russian version will work on
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the same instrument, so that it does not seem to us realistic to 
deny exporting an instrument because it contains that microproces 
sor.

Mr. MICA. Your company feels that you could import that Rus 
sian microprocessor, put it in your equipment and it would still 
perform the same way?

Mr. LOVETT. We have done so.
Mr. MICA. But you can't export it?
Mr. LOVETT. That's correct. Let me change that We can apply 

for license and may get a license on it.
Mr. MICA. You are just saying it shouldn't even be on the list?
Mr. LOVETT. Yes.
Mr. MICA. I would tend to agree that there ought to be a proce 

dure that if you can show this, then you shouldn't have to go 
through all this procedure. Has industry as a group come up with 
specific proposals for streamlined procedures to handle this? I have 
a number of recommendations, the GAO report and so on. Do you 
have a specific bill that you are modeling your comments after?

Mr. HENRIQUES. Yes, both for national security controls and for 
foreign policy controls. We will provide you with what we think is 
proper legislative language.

[The information referred to follows:]
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110116TH STREET N W WASHINGTON, D C 20036(202)223-1360
March 15, 1983

The Honorable Don L Bonker 
Chairman, Subcommittee on International

Economic Policy and Trade 
Committee on Foreign Affairs 
House of Representatives 
House Annex #1, Room 702 
New Jersey Avenue and C Streets, SE 
Washington, DC 20515

Dear Mr Chairman

Thanks very much for having invited me as a representative of the 
Scientific Apparatus Makers Association (SAMA) to appear before you and your 
Subcommittee, on March 3, 1983 at the hearing on national security controls 
under the Export Administration Act (EAA). Together with the other panel 
members, I really appreciated the interest shown, and the helpful questions 
raised by yourself and the members of the Subcommittee

SAMA is preparing a more detailed response to the questions asked 
regarding the neea to license instruments that contain microprocessors or 
microcomputers We will submit this information to you shortly for the 
hearings' record

I'd like to thank you again for introducing the very constructive proposals 
in H R 1566 for changes to the Act Also, many thanks for your encouragement 
to the Departments of Commerce and Defense to give priority to reviewing 
standards for decontrol of equipment with embedded microprocessors (in those 
cases where the equipment and its parts impose no significant national security 
problem). We recognize that they are overloaded in this area, and we believe 
that the best way to relieve this load is to remove as much equipment as 
possible from the need for licensing review We are grateful for the opportunity 
to work on this with your Subcommittee staff, as well as those of the 
Department of Commerce and Defense.

With many thanks again.

Sincerely,

Robert S Lovett
Chairman
International Affairs Committee

p.s Attached is a copy of a letter to Representative Mica which addresses one 
of these questions

RSL/drm SCIENTIFIC APPARATUS MAKERS ASSOCIATION
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110116TH STREET, N W WASHINGTON. D C 20036(202)223-1360

March 15, 1983

The Honorable Dan Mica
131 Cannon House Office Building
Washington, DC 20515

Dear Mr Mica

Many tjianks for your interest and helpful questions on my testimony on 
behalf of the Scientific Apparatus Makers Association (SAMA) before the 
Subcommittee on March 3, 1983. I'd like to provide the written details that I 
promised then regarding your specific question on an instrument that requires 
licensing because it contains a microprocessor

My written tesimony, on March 3rd, mentioned that if instruments 
contain Intel 8080's (among the first generation of 8-bit microprocessors) they 
require unilateral licensing from the U S., even though Intel has been through 
four generations of microprocessors since the introduction of the 8080. Since 
foreign competitors do not face the licensing requirements, foreign customers 
favor these sources to avoid uncertainty Markets are thereby denied to U S 
industry without denying equivalent instruments to an adversary, who can 
purchase from the foreign sources.

This lact would be less painful to accept if the microprocessors or their 
equivalents were being denied to an adversary by the U S. licensing requirement 
In the case of the Intel 8080, numerous foreign source equivalents are available, 
including one manufactured in the U.S S.R. In fact, most foreign source 
microprocessors and associated microcomputers now available are substantially 
more sophisticated than the Intel 8080, which is considered obsolescent by such 
sources,

A specific example of a scientific instrument that requires licensing 
because it contains an Intel 8080 is the Du Pont Model 8800 Two Solvent 
Gradient Liquid Chromatograph A brief description of the instrument and of 
the Intel 8080 microprocessor is attached as Appendix A The same basic 
instrument with the same microprocessor has been sold under various part 
numbers since 1978 It requires a validated license under Commodity Control 
List category 4529B, not because of the instrument itself or its use, but because 
it contains a simple microprocessor, the heart of which is the Intel 8080 An 
equivalent microprocessor [KP580M8CA (08/81)1 sold by the USSR works as 
well in this instrument as the Intel 8080 There are other similar examples.

• CICNTIFIC APPARATUS MAKER* ASSOCIATION
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The published licensing requirement on such instruments has not been 
updated for several years However, we hope for some positive results from 
current work by the Departments of Commerce and Defense as they complete 
their internal review of a number of analytical instruments presently requiring 
prior approval by the U.S. government before they can be exported. The present 
licensing requirement is a problem mainly because of customer's uncertainty as 
to the stability of U.S. licensing policy, and because of the time required in 
processing, not because of denials for national security reasons There is 
normally a four month minimum period (from mailing the application to 
receiving the license) for East Bloc destinations and four-six weeks for Western 
destinations. The license applications have to date normally been approved, 
except when the licensing process has been suspended for foreign policy reasons, 
in which case license applications are returned without action The last foreign 
policy suspension lasted one year for USSR, shipments - 12/30/81 through 
1/7/83 Resubmission after such suspensions is usually pointless since the 
customer will have gone to a foreign source. Cutting processing time by 
delegation of authority might help, but as long as the item requires licensing at 
all, the risk of foreign policy change impacts strongly on all foreign sales.

The U.S S R now views the US as an unreliable supplier even on 
instruments where neither the instrument nor any of its parts (e g , embedded 
microprocessor) has military significance SAMA can point to many millions of 
dollars of instrument sales lost just in the U.S S.R. to foreign competition last 
year due to the uncertainty of obtaining a license The incremental sales that 
the East Bloc has in the past provided are important contributors to the earnings 
required to support research and development. Scientific instrument manu 
facturers need this R&D investment in order to stay competitive in the world 
market SAMA believes that inhibiting non-strategic sales by licensing 
requirements that no longer protect the national security of the U S noticeably 
weakens the industrial base that supports our national defense

The effect of unnecessary licensing requirements is unfortunately far 
broader than its impact on trade with adversary countries Foreign customers 
view the licensing requirement as a warning that such trade can be easily 
disrupted by slight changes in U.S governmental policy They turn as a result 
to non-U.S. sources where possible Eliminating the licensing requirement 
entirely for non-strategic items is the best way to correct this problem.

It should also be recognized that an adversary will not buy an expensive 
instrument even to obtain a relatively sophisticated microprocessor if the 
microcomputer or an equivalent is already available at far less expense from 
foreign sources

We believe that both the Department of Commerce and the Department of 
Defense deserve credit for their recent positive approach to this problem 
Commerce provided a list to Defense in December, 1982 of nearly lOO types of 
instrument containing embedded microcomputers to consider for decontrol 
SAMA believes that more instruments should and will be added to this list We 
understand that Defense will report back to Commerce on the six highest 
priority categories (in terms of numbers of license applications) within the next 
two weeks SAMA is hopeful that this approach will bring constructive results
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An important test of the results is how many fewer license applications 
will be required - i e , how many types of instruments can be sold more 
vigorously overseas because they no longer require a license application

Meanwhile, SAMA supports the intent of H R 1566 which states that 
"Export controls may not be imposed under this section on a good solely on the 
basis that the good contains a microprogrammable imbedded microprocessor " We 
have offered to work with the Subcommittee staff to refine the exact wording 
since the use of "non-reprogrammable imbedded microprocessor" without clarifi 
cation may lead to interpretation problems We look forward to this 
opportunity

Many thanks again for your interest, and for the opportunity to appear 
before the Subcommittee

Sincerely,

Robert S Lovett
Chairman
International Affairs Committee

EST/dr
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APPENDIX A

Liquid Chromatography

A technique for the separation of chemical mixtures into individual 
components.

A mixture is placed at the entrance to a column, a liquid such as water, 
or water mixed with alcohol is passed through the mixture and column. 
Compounds are separated depending on their solubility in the liquid Commonly, 
the column is a 1/4" diameter, 8" long stainless steel tube packed with an 
adsorbent such as silica

The technique was first described by the Russian chemist Svelte in 1906 
Prior to the late 1960's, the technique was primarily used in biomedieal 
applications With the introduction of modern instrumentation methodology to 
this use in ia70, the technique is now used in a wide variety of applications

A typical liquid chromatograph (L.C ) now consists of a pump, column, 
compartment used for heating the column, and a detector to sense when the 
components of the mixture exit the column. A typical detector would be a 
simple photometer to sense when the color of the liquid exiting the column 
begins to change, at some wavelength, (ultra-violet, visible, infra-red) selected 
by an optical filter. This signals that a component of the mixture is coming 
through. Modern LC's normally include a controller to sequence the operations 
and the computations that simplify plotting the data A plotter or C R T 
(cathode ray tube) to display the results versus time is a normal option, as is an 
automatic sample injection device

The Du Pont Model 8800 L C System is available with any of the above 
components. The controller module physically incorporates an Intel 8080 
microprocessor to control the sequencing and calculating operations

Microcomputer

These devices are miniature computers that contain a microprocessor and 
the associated circuits to enable them to accept data for processing and to 
deliver the processed data The microcomputer is usually on a single printed 
circuit board. Microcomputers also have an associated memory for data or 
program storage The memory can, for example, either be on one or more 
silicon chips located in a variety of devices The microcomputer generally 
requires additional devices to make it functional These would include a power 
supply and a mechanism for data acquisition and transmission Microcomptuers 
are manufactured in varying degrees of capability, depending upon the power of 
the microcomputer and memoiy associated with the board

Microprocessor

A collection of individual circuits residing on a silicon chip organized to 
perform a set of defined base operations The microprocessor is a central 
processing unit for a computer, and generally contains a section for each of the 
following aritmetic, logic, and control

Microprocessors are manufactured in varying degrees of capability This 
capability depends upon the speed of execution and the si/c of the data word 
that can be processed The first generation microprocessor wus capable of 
handling four bits of information at one time and had a speed of thousands of 
instructions/second. Current state-of-the-art microprocessors can handle 32 bits 
and operate at a speed of hundreds of thousands of instructions per second.

The microprocessor in itself cannot perform any functions without 
additional circuits

The Intel 8080 is an early generation microprocessor capable of handling 8 
bits of information simultaneously
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110116THSTREETN WWASHINGTON DC 20036(202)223-1360

Mnrch 2i, 1U83

The Honorable Dan Mica
131 Cannon House Office Building
Washington, DC 20515

Dear Mr Mica

On March 3, 1983, when Robert Lovett from E I. du Pont de Nemours i 
Company, appeared before the Subcommittee on International Economic Policy 
and Trade to express the views of the Scientific Apparatus Makers Association 
(SAMA) on the subject of the Export Administration Act, you asked him and 
other members of the panel representing U S. high technology companies for 
specific examples of denials or other instances where U S export control policy 
was operating to the detriment of U.S. firms The question came up in the 
context of Mr Lovett's discussion of U S unilateral export licensing controls as 
they are applied to instruments containing embedded microprocessors or 
microcomputers.

At that time, and in a subsequent letter to you, SAMA restated its present 
concern with this aspect of U S export control policy, that being that present 
U S licensing policy for instruments containing microprocessors causes SAMA 
members problems because export licenses are required for these commodities in 
the first place and secondly, because of the fact that it takes four to six weeks 
to gain U S government approval for shipments to Western destinations and 
typically four months, at a minimum, for shipments to the East Bloc. Since 
foreign suppliers can ship competitive products to those manufactured by SAMA 
companies without any prior government approval, the question of licensing 
delays or denials becomes less important than the question of whether the 
products in question should be licensable at all

In our statement to the Subcommittee, SAMA pointed out that a survey of 
oui membership revealed that our companies are submitting a number of export 
license applications (about GOO according to our study) without any denials The 
Department of Commerce's own figures substantiate this, according to the 
Department, in 1982 only 24 of some 1,582 export licenses for the types of 
products manufactured and sold by SAMA companies were denied Thus, what 
our companies are facing is a process under which they have to get prior 
government approval to export their products while foreign competition does 
not. This situation is exacerbated when, for other non-strategic reasons, the 
U S. suspends licensing to a particular destination (i.e., the USSR) Since our 
member companies cannot ship without a license, such a suspension auto 
matically shuts them out of the market.
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To reduce the impaet of these theoretical arguments to some specific 
examples, following SAMA's testimony before the International Economic Policy 
and Trade Subcommittee, I asked those SAMA executives present in the room to 
help me by providing instances of when this unilateral U S export licensing 
requirement for products containing embedded .microprocessors had impacted 
their international business I also asked two other SAMA members, one of 
which had testified on behalf of the association the day before when the Senate 
Subcommittee held its hearings on the Export Administration Act, to provide me 
with this same information. What follows are the results of this informal survey

When he appeared before the Subcommittee on International Finance and 
Monetary Policy of the Senate Banking Committee on March 2, 1983, Mr Gerry 
Gleason of the Foxboro Company reported that his company had lost an 
estimated $17 million in purchase oroers to the Soviet Union in 1982 alone as 
a result of the unilateral US. policy that requiies an i.xpoi t license for 
equipment containing microprocessors or microcomputers, a requirement that is 
not imposed on our foreign competitors Mr Gleason also cited a $3 million loss 
of business to Libya in 1982 for the same reason.

A division of a large SAMA member piesent at your March 3, 1983 hearings 
tells me that during the first six months following the suspension ot a licensing 
of exports to the Soviet Union, it lost well over $1 million worth of business in 
U.S. unilaterally controlled commodities to foreign competition These com 
modities were controlled under CCL 4529B, not because the equipment itself is 
considered to be of strategic importance, but because it incorporates, u 
microprocessor.

Another SAMA member present during your March 3, ls)83 hearings reports 
that his company lost an estimated $1 million dollars worth of business in the 
Soviet Union m 1982 and an additional $1 million in the tast Bloc erne to the 
imposition of U.S unilateral export controls on instruments containing micro 
processors or microcomputers.

A third SAMA company, not present during your hearings, provided the 
following information as to lost business due to unilateral U.S. national security 
and foreign policy export licensing requirements for items containing micro 
processors or microcomputers, together with the source of foreign competition

U.S Classification of Foreign Country of Reason for 
Products - CCL 4529B Competitors Ultimate Consignee Lost Sale

1 Plasma Emission Jobin Yvon Libya Foreign Policy 
Spectrophotometer (France)

Pye Unicam (U.K ) 
Hitachi (Japan)

Themal & Elemental Carlo Erba (Italy) 
Analyzer Yamagimoto (Japan) 

Heraus (Germany)
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UltravloletA'lslble 
Spectrophotometer

Fluorescence Spectro 
meter

Kontron (Switzerland) 
Philips (Holland) 
Shimadzu (Japan)

Kontron (Switzerland) 
Hitachi (Japan)

Contract Value - $535,000

2 OV/Visible Spectro 
photometer

Gas Chromatograph

Thermal & Elemental 
Analyzer

PakistanPYE Unicam
(UK)
Kontron (Switzerland)

Carlo Erba (Italy) 
Shimadzu (Japan)

Mettler (Switzerland) 
Hereaus (Germany)

Contract Value - $150,000

3. AA Spectrophotometer

Contract Value - $37,000

4. Data Station

Contract Value - $20,000

5. Gas Chromatograph

Contract Value - $40,000

6. AA Spectrophotometer

Contract Value - $38,000 

7 Ddtfl Station

PYE Unicam
(U K)
Hitachi (Japan)

Iraq

Hitachi (Japan) U.S S R 
BMC (Japan)

Hitachi (Japan) U.S S R. 
Shimadzu (Japan) 
Carlo-Erba (Italy)

GBC (Australia) U S S.R 
Erdmann-Grun (Germany)

Canon (Japan) U.S S R. 
BMC (Japan) 
Hitachi (Japan)

Contract Value - $60,000

TOTAL CONTRACT VALUE - $880,000

National Security

National Security

National Security

National Security

National Security

National Security
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The company concluded by noting that considerable business (\n addition to 
that noted above) was lost in Poland/U.S S H during the 1981/1982 sanction "We 
have also lost (not even able to bid) Fast Bloc contracts issued in November/ 
December with guaranteed shipment by December 21, 1982 since Eastern Bloc 
foreign trade corporations realize U.S export licenses cannot be validated 
quickly Most of the East Bloc business was given to European competitors with 
the bulk of the business going to Pye-Umcam, England which is. a subsidiary of 
Philips, Holland."

Turning to the question of licensing delays, a small ($15 million total sales) 
SAMA member company reports that it presently has approximately $700,000 
worth of export license applications for equipment containing embedded 
microprocessors pending in the approval cycle. These applications are all for 
free world destinations Of this total amount, $250,000 worth of the equipment, 
destined to bo exported to France, has been awaiting U.S government approval 
since the end of November, 1982 The company has been advised that it will 
take between 30-60 days to process the applications for the remaining $450,000 
worth of products Foreign manufacturers are shipping competitive equipment 
out of stock, so even a 10 day deiay can cause the cancellation of an order.

This same company has advised SAMA that it was unable to meet 
competitors' delivery times for $bOO,000 worth of equipment containing 
microprocessors during the period of November, 1982-February, 1983 because of 
unilateral U.S. export licensing requirements and the time involved for the 
licensing process All of this equipment was to have been sold in Western 
Europe These are the type of applications that are routinely approved by the 
U S. government, but only after a 30-bO aay review.

Another SAMA firm has indicated that it has 20 export licenses for the 
export of spectrometers to the PRO The total value ot these applications is 
approximately $2.5 million. Of the 20 pending license applications, 15 were 
submitted November-December, 1982. The other 5 were submitted in January- 
February, 1983 Interestingly enough, while the U.S. government has verbally 
advised the company that it would likely obtain approval for those applications 
submitted most recently, there has been no similar word on those 15 applications 
submitted in November-December of last year.

This has not been a scientific nor an exhaustive survey of the experience 
of SAMA's membership with respect to U.S. unilateral export licensing policy 
and embedded microprocessors Rather, due to time constraints, we have 
depended largely upon the experiences of those SAMA companies who happened 
to be present dufing your March 3, 1983 hearing or others with which we are in 
regular cdmmUnieatlort. At the same time, I believe that the actual experiences 
cited aboVe dre Illustrative of the unique problem confronting SAMA companies 
a§ they attempt to Compete for markets throughout the world At the outset, 
1 Indicated that the basic problem lies with the unilateral imposition of U.S. 
expert cbhtrSis brt Instruments which, by themselves, arc not considered to be 
Sf military sigHifidaHde, even by the Department of Defense. Only the presence 
ot a microprocessor, or a microcomputer In the instrument puts the instrument
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m a category for which the U.S. alone requires a validated license The 
microprocessors or microcomputers themselves, are often readily available from 
foreign sources - sometimes even including the U.S.S.R. - m commercial 
quantities. The net effect of this unilateral licensing requirement is that the 
U.S. loses overseas customers. Those customers who value reliable sources of 
supply simply take their business to our less encumbered foreign competitors. 
Meanwhile, the U.S S.R. and other adversary countries are still able to obtain 
instruments with embedded computers fully equivalent to ours.

As you know, Mr. Honker's bill (H.R. 1566) contains proposed legislative 
language relating to both embedded microprocessors and export licence ap 
plications which currently must be filed and then are routinely approved. In both 
instances, this language would substantially reduce the unnecessary and costly 
licensing burden on SAMA member companies without jeopardizing U S national 
security interests in any way. SAMA strongly supports the thrust of this 
language (we are presently working with the Subcommittee staff on some minor 
changes), and we hope you will too when mark-up begins on this legislation

We appreciate your interest in this matter, Mr. Mica. We will be pleased 
to respond to any additional questions you might have.

Very truly yours,

Eben S Tisdale
Director of Public Affairs

EST/dr
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Mr. MICA. Thank you. 
Mr. BONKER Ms Snowe.

INDUSTRY-GOVERNMENT COOPERATION

Ms. SNOWE. Thank you, Mr. Chairman.
I thank all of you for your substantive testimony today. This is 

my first stint on this subcommittee, so bear with me in dealing 
with this very complex issue. I notice in the testimony today about 
the cooperation, the dialog that is needed between industry and the 
Government to promote effectively this act.

Has there been any dialog between your associations, your indus 
tries, and the Government?

Mr. HENRIQUES. Yes.
Ms. SNOWE. And there has been dialog but no cooperation? Coop 

eration and dialog both?
Mr. RAGOSINE. The Department of Commerce has technical advi 

sory committees [TAC's]in a number of sectors and they have mem 
bers from industry as well as members from Government. Some 
times the recommendations of the technical advisory committees 
are accepted and sometimes they are not. The committees very 
often have considerable influence on what our negotiating position 
would be at the Cocom list reviews. This is one form of dialog. 
None of us are bashful and hesitate to go to the Department of 
Commerce and Department of Defense and express our views on 
specific cases or issues. We are always pleased to testify before the 
Congress, to talk to the Congressmen on these issues, so you can't 
say there has not been a dialog. Whether the dialog has always 
been fruitful is not always true.

Ms. SNOWE. Can you point to any major successes as a result of 
your dialog? I would like to get a perspective using the benchmark 
of the Export Administration Act passed in 1979. I would like to 
get an idea, have things gotten worse or have they improved since 
that act was passed by the Congress? I know that Mr. Henriques 
mentioned that nothing has been implemented or achieved under 
the act, so I would like to have a better perspective on where we 
have come since 1979.

DEVELOPMENTS SINCE 1979 REAUTHORIZATION

Mr. HENRIQUES. I would not like to leave you with the impres 
sion that nothing has been achieved since 1979. I think there have 
been some significant advances. But in the continued implementa 
tion of these there have been hangups and some areas haven't been 
looked at.

For example, through the vehicle of the Industry Sector Advisory 
Committees [ISAC's] to the Department of Commerce some sugges 
tions were made about indexing the bottom level which it would be 
required to have a license. I think the principle of indexing was ac 
cepted but the practical implementation of indexing was never 
reached.

Mr. LOVETT. We have been talking with the Department of Com 
merce on the subject of embedded microprocessors for over 3 years 
now, and there has been progress, because they have provided De 
fense with a list of types of instruments containing such micro-

28-755 O - 86 - 16
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processors; and Defense is reviewing the list, but it has been a long 
process and it is not over yet.

Mr. FRISCHKORN. Our view is that a number of provisions in the 
1979 act have not been substantively implemented, particularly for 
eign availability assessments and economic impact analysis. I 
might also mention that the administration did engage in an effort 
last November and December at hearings throughout the country 
to get industry's views on revision of the Export Administration 
Act, and a number of people from our association participated. I 
am sure people from other associations represented here participat 
ed in that effort.

Ms. SNOWE. Any comments, Mr. DeRose?
Mr. DEROSE. No.
Ms. SNOWE. The Export Administration Act was passed by the 

Congress in 1979, so you had a history of experience under the pre 
vious administration- for perhaps a year or more, and now, of 
course, we have a new administration. You have been mentioning 
the various problems you have had with the agencies and depart 
ments in administering the Export Administration Act.

Has the attitude been different in this administration? Where is 
the problem?

Mr. LOVETT. I think the problem is that there is a very difficult 
dichotomy between the needs for national security and the needs 
for the health of the industry through exports, and the problem is 
to define just the point where you draw the line.

I think really that is the major delay in the whole process, the 
disagreement over where the line should be drawn.

Mr. RAGOSINE. My impression would be that some parts of this 
administration have been more open and receptive to comments 
from industry and to changes in procedures, and other parts of the 
administration have been less receptive. The people who take a 
very hard line on this topic feel, don't give those rascals anything, 
and others are very receptive to trying to gain a proper balance 
and perspective between what military security problems consider 
ations are at play and what economic considerations are at play. It 
depends who you talk to.

Ms. SNOWE. What about the process concerning the approval of 
licenses? Has that improved or does it need to be streamlined?

Mr. HENRIQUES. Yes and yes. It has improved and yes, it still 
needs to be streamlined to cut the delays even further.

Mr. FRISCHKORN. Mr. Mica asked about the problem of delay and 
I think he was thinking in terms of delay on decisions on substan 
tive issues raised by applications. There is a equally great problem 
and perhaps greater with applications just getting lost or acciden 
tally put aside, pieces of paper relating to applications being lost or 
never matched together and applications being returned without 
action for invalid reasons. There is a lot of improvement that can 
be made in the actual processing of the paper.

Our proposal to cut out a big chunk of the licensing as suggested 
in the GAO report should eliminate some of those problems.

Ms. SNOWE. Thank you.
Thank you, Mr. Chairman.
Mr. BONKER. Mr. Berman.
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NONREPROGRAMMABLE MICROPROCESSORS

Mr. BERMAN In your testimony, Mr. Lovett, you indicated you 
approved of that portion of the chairman's bill relating to goods 
containing microprocessors. Then in your responses to Mr. Mica 
you were talking about the specific situation of a first generation 
microprocessor as part of some larger piece of equipment that the 
Soviets have which should be exported now.

The chairman's bill I guess essentially says that by law Com 
merce would have no authority to require export licenses on the 
basis that a piece of equipment contains a nonreprogrammable em 
bedded microprocessor. In effect it delicenses all such equipment.

Mr. LOVETT. That is correct, but it goes on and says if the instru 
ment itself or the use of the product itself is for a licenseable pur 
pose, then it would require a license

Mr. HERMAN. Right I have a couple of questions about that sec 
tion. Not knowing anything about this field, I assume that at some 
level there is some legitimate national security concern with giving 
the Soviets some level of sophisticated microprocessor which you 
would concede is a reasonable concern. Is that a fair statement?

Mr. LOVETT. Yes.
Mr. BERMAN. Is there something inherent about that level of so 

phisticated microprocessor being part of some larger piece of equip 
ment which makes it totally useless to the Soviet Union?

Mr. LOVETT. Yes.
Mr. BERMAN Why?
Mr LOVETT. In his bill the word nonreprogrammable is used.
Mr. BERMAN. I don't know what that means.
Mr. LOVETT. What I believe that means is that when the micro 

processor has been built into that instrument with a program 
which is unique to that instrument, it can't be used for any other 
purpose. Hence if the purpose for which the instrument was sold is 
a general purpose, and not of military significance, the fact that 
the microprocessor is in it has no military value, because the mi 
croprocessor cannot be removed and reprogrammed for some nasty 
purpose.

Mr. BERMAN. And the reason the microprocessor has this kind of 
security consequence is because of the program in it?

Mr. LOVETT. Some of these microunits are reprogrammable by 
the user and some are not: When the instrument contains a nonre 
programmable microcomputer dedicated to the purpose of the in 
strument, there is no reason to restrict the export of the instru 
ment because of the microcomputer

I hope I haven't confused you further.
Mr. BERMAN. The problem is when you know nothing about this 

as I do, it is difficult to conceptualize what all this means and then 
to be asked to vote on something which maybe you are right about 
and maybe you are wrong about. It has taken you 3 years to make 
the case which seems obvious on its face that something which you 
can import from the Soviet Union and put into your equipment, 
you can't export to the Soviet Union. It is hard for me to under 
stand why that takes 3 years. Either they are real dumb there or 
there is something a little more complicated about the issue.
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Mr. LOVETT. I think that defining what is strategic is complicat 
ed, and that there is a communication problem.

DISTINCTION BETWEEN CONTROL OF GOODS AND TECHNOLOGY

Mr. BERMAN. I can't recall which of you talked about the con 
trast between the transfer of goods and the transfer of technology. 
If I recall correctly you said "Be tough on technology, but loosen 
up on goods."

Mr. LOVETT. I didn't say that, but I agree with it.
Mr. BERMAN. Is that a fair simplification?
Mr. FRISCHKORN. I talked about the dichotomy between products 

and technology in the context of the report and the militarily criti 
cal technologies list. You are familiar with the Bucy report which 
said that we ought to concentrate controls on technology and 
reduce them on products?

Mr. BERMAN. Does that mean that when a potential adversary 
gets ahold of a product, it is not that simple to derive from it the 
technology that went into it?

Mr. FRISCHKORN. That is right, particularly the very sophisticat 
ed high technology products.

Mr BERMAN. They can't just take it and analyze it and dissect it 
and take out the screws and figure out how to do it themselves?

Mr. FRISCHKORN. That is easy to do with a vacuum cleaner but 
not with sophisticated electronic computers

Mr. HENRIQUES. You might be able to figure out how it works, 
but figuring out how it is built is a different thing. The technology 
for making the materials is a critical technology, whereas having a 
specific chip in your hand that does a particular thing like the mi 
croprocessor might not be so important.

Mr. RAGOSINE. To quote an example from a more familiar field, 
perhaps if you ship a car it is much less serious than if you ship 
the robot-controlled-assembly line that makes the car, because if 
you have the car you really don't know how it was put together 
even though you may guess. With the shipment of the machinery, 
it is the process technology which is the critical thing and not the 
shipment of the car. You should decontrol the car and control the 
assembly line.

Mr. BERMAN. It has a certain coherence. It sounds logical.
Mr. FRISCHKORN. It is also designed to protect our technological 

leadtime over the Soviet Union in the various high technology 
areas.

Mr. BERMAN. Does the Export Administration Act of 1979 distin 
guish between technology and product?

Mr. RAGOSINE. It just mandates the establishment of the militari 
ly critical technologies list and says it shall be incorporated into 
the control process. It doesn't say how.

Mr. BERMAN. So the licensing of products remained just as tough 
or more difficult, and licensing of technology got even tougher?

Mr. RAGOSINE. Yes.
Mr. BERMAN. I suggest subsection (n) is an example of trying to 

differentiate between a product and technology.
Mr. BONKER. I believe that 1979 amendment, which was offered 

by Mr. Ichord, attempted to make the distinction between the
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goods and critical technology or know-how. One would assume that 
we could come up with a much smaller but more potent list of tech 
nologies, but just the reverse has happened in that it is a much 
larger list that adds to the burden of exporters above and beyond 
the original lis|t

Perhaps a hearing would be in order to inquire of the Defense 
Department how they have come up with such a list and how they 
can rationalize it in light of that original amendment.

Mr. BERMAN. Maybe we can find out about the communications 
problem. Two more questions.

Is the problem unreasonable denial of licenses or is it the time 
and cost—you started getting into this with Mr. Mica's question, 
but I missed the first part of that. Is there a way to answer that 
simply? You don't like the number of items required to be licensed, 
but it isn't clear to me that you are getting denials of products that 
you should be allowed to ship when there is no reason not to let 
you ship them.

Mr. FRISCHKORN. It is our experience that delay has been the 
major problem. Others here pointed out that denial may also be a 
problem. Denial may be a problem with respect to new markets, 
for example, China. There have been a lot of licenses denied to 
China on high technology products that our foreign competitors 
may be selling to the Chinese. A denial there in the new market 
may be of consequence.

Mr. BERMAN. With the advent of the new administration is there 
an increase? I wonder with respect to China if it was a subtle shift 
from national security to foreign policy in terms of their criteria.

Mr. HENRIQUES. I will suggest that what we have been talking 
about today and the experience to date is almost totally related to 
national security. I have not been addressing the foreign policy 
control question, and I think I would agree that it is delay rather 
than denial which is the critical thing, or as Mr. Lovett suggested, 
simply not applying because you didn't know because of the uncer 
tainty.

FOREIGN POLICY CONTROLS

Mr. BERMAN. My last question concerns the general thrust of 
what Mr. Frischkorn talked about in the prepared statement con 
cerning the foreign policy sanctions and exemptions for low-tech 
nology items. Let me take an example, which may be an extreme 
and unfair example, but that came up at the last hearing with the 
shock batons going to South Africa.

I assume that is a pretty low-technology item. There can be rea 
sons other than commerce for why things should happen. Given 
the fact that police use shock batons for enforcing apartheid, it 
could be a national policy that we don't want to promote. Do we 
really want to eliminate the President's authority to decide that 
those kinds of items are not going to go from American companies? 
Yes, they can get them elsewhere, yes, there is plenty of availabil 
ity but we are not going to be a part of contributing to what the 
South African police are doing

Mr. FRISCHKORN. No, we should allow the President maximum 
flexibility in that regard.
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Mr. BERMAN. That would argue against eliminating a foreign 
policy basis for his requiring licensing and denying licenses.

Mr. RAGOSINE. I think that the requirement of the current act, 
that the economic impact of foreign policy controls, and also the 
probability of their achieving the intended objective, should be con 
sidered when these controls are imposed.

Mr. BERMAN. For a company that is only shipping shock batons 
to two countries——

Mr. RAGOSINE. It may be critical to that one company but in 
terms of national interest it may not be critical. But if we are talk 
ing about the gas pipeline, we have a new set of circumstances.

Mr. FRISCHKORN. The sanctions on South Africa are multilateral 
also.

Mr. BONKER. There are foreign policy controls and foreign policy 
controls. While in Russia the purpose may be to effectively inhibit 
construction of a pipeline, you have to put into question whether or 
not the controls are effective. In the case of shipping shock batons 
to South Africa or South Korea, the purpose here is that the 
United States should not be identified with a regime that is repres 
sive. They are effective, but we don't want to identify in that case 
with having United States-made equipment that is being used as 
crime control to impress a people, as might be the case in South 
Africa.

Although Mr. Zschau is not an official member of this subcom 
mittee, he attends more faithfully and possesses more knowledge 
than all the rest of us, so we do welcome his involvement in these 
hearings. Mr. Zschau.

Mr. ZSCHAU. Thank you, Mr. Chairman. Thank you for your in 
dulgence in letting me participate in these hearings. I would like to 
begin by complimenting all the witnesses not only on testimony 
that was easy to follow, very clear and well organized, but also the 
responsibility of your approach, taking into account not only the 
economic interests that you obviously represent, but also the na 
tional security interests, and I think that the balance that you pro 
vide in your remarks was excellent.

LICENSING PROCEDURES

I would like to get a volunteer who has some detailed knowledge 
of the process of applying for and getting licenses, because I would 
like to explore for the record that process. We talk about the 
delays, we talk about the burden on the company, and yet it is 
sometimes hard to imagine that without knowing some of the de 
tails.

Is there somebody who would like to go through that with me? 
Everyone is pointing to somebody else.

Mr. FRISCHKORN. I volunteer.
Mr. BONKER. You only have 5 minutes.
Mr. FRISCHKORN. I am responsible for processing licenses within 

my company.
Mr. ZSCHAU. Let's suppose that I develop a new gadget that has 

not been developed before. How do I know that I even have to 
apply for a license?
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Mr FRISCHKORN. There is a commodity control list which is pub 
lished by the Department of Commerce in the Code of Federal Reg 
ulations Also you can get a looseleaf version, a volume 3 inches 
thick, divided up into various chapters.

If you are not a fairly sophisticated corporation like GTE is, if 
you are a small corporation making a widget, you may not be 
aware of the fact that it exists. Within our company we have an 
ongoing enforcement program where we tell everybody if you have 
a new product ask us whether you have to get a license to export 
it.

Mr. ZSCHAU But a small company would not have access to that 
kind of knowledge. What does the small company do? Does it just 
try to ship it and then somebody stops them?

Mr. FRISCHKORN. That often happens. If these have any sophisti 
cation at all, they will know that there are some things that are 
different about exports. They may go to a lawyer, perhaps, and 
incur legal costs to get an interpretation on a product.

Mr. ZSCHAU. Is there any difficulty—that is, is it a gray area 
whether a license needs to be filed or not? Does it take a call to the 
Department of Commerce or is it once you get the list and know 
you are supposed to do it that it leaps out at you that you have to 
file for a license?

Mr. FRISCHKORN. Not normally. It is not normally an easy deci 
sion. You have to have technical expertise. There are exceptions, 
notes attached to the commodity control list, technical parameters 
of which somebody in my position would not be aware. I have to 
bring in my technical experts. It is often a fairly complex task to 
decide if a particular product must be licensed.

Mr. ZSCHAU. Let's suppose we have gotten beyond that and I 
have decided that, yes, we do have to file for a license. What is in 
volved in doing that?

Mr. FRISCHKORN. You have to obtain a form from the Depart 
ment of Commerce which you have to complete. You may have to 
get supporting documentation, depending upon the destination of 
the particular item of equipment.

Mr. ZSCHAU. Are there many pages to the form?
Mr. FRISCHKORN. The form is actually fairly simple. Sometimes 

you have to provide fairly detailed backup information on the prod 
uct, particularly if it is a sophisticated product like the ones that 
my company manufactures.

Oftentimes when you file the form with the data and any supple 
mental forms or other information that is required, the Commerce 
Department will return the application without action and ask us 
for more detail.

Mr. ZSCHAU. Is that usually pretty fast, like within a week, or 
how long does it take to get that, complete that?

Mr. FRISCHKORN. Not necessarily. We had an instance recently 
where we filed an application that wasn't accompanied by an 
import certificate, a separate piece of paper. We did get the certifi 
cate a few days later and filed it. Previously, DOC had permitted 
such procedures. Nothing happened for 6 weeks, at which time our 
application was returned without action. This is an application con 
cerning a free world country. We filed the application again with 
all necessary documentation. It turned out it got lost. So, we went
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in for an emergency license, and the emergency license application 
got lost. Finally after many frantic phone calls to the Exporter 
Service Office and some discussions with higher up officials at the 
Commerce Department, the problem was straightened out. The ap 
plication was finally granted yesterday Yesterday was March 2. 
We filed it December 3. It was granted March 2, after about 3 
months. The application would not have been filed at all under the 
GAO report criteria. Yet, it took 3 months to grant. It should cer 
tainly have been granted in 4 to 6 weeks.

Mr. ZSCHAU. After going through this once, let's suppose that I 
still have enough money left to make another one of these widgets, 
and I found another customer. Do I have to go through it again, if I 
am shipping it to the same country, or do I just file once for let's 
say a particular country, for the same product?

Mr. FRISCHKORN. You have to file again, unless you get what is 
called a distribution license, which is kind of a bulk license that 
allows you to make unlimited shipments to certain designated con 
signees. A large company like mine would get distribution licenses. 
A small company probably would not normally know enough to 
obtain such a license.

Mr. ZSCHAU. Once I have a bulk license, if I choose to do that, 
and I ship to a new customer, do I have to go back again?

Mr. FRISCHKORN. Yes; you would have to get the new consignee 
added to the distribution license.

Mr. ZSCHAU. So I could be penalized by my own success. The 
more customers I get, the more effort is involved in this. It is not 
just a one-time shot for a particular product in a particular coun 
try?

Mr. FRISCHKORN. That is right.
LICENSING COSTS

Mr. ZSCHAU. What would you say the cost is? I know this may be 
hard to estimate, but the cost to file each time? Have there been 
any studies done among your companies to try to estimate that?

Mr. FRISCHKORN. The GAO report indicated that if low technolo 
gy licensing were eliminated there would be a savings to American 
industry of $6.1 million. This is in the GAO report, which is not a 
significant amount.

Mr. ZSCHAU. $6.1 million per year?
Mr. FRISCHKORN. Yes.
Mr. ZSCHAU. It was estimated in this GAO report?
Mr. FRISCHKORN. Yes.
Mr. ZSCHAU. But your companies have not tried to get a handle 

on the cost of operating this on a per transaction or per dollar of 
sale basis as far as you know?

Mr. FRISCHKORN No formal study has been done, but I can give 
you some indication of what it costs GTE. I have one full-time 
person about three-quarters of whose time is devoted to export con 
trol matters. About 10 percent of my own time is devoted to export 
control matters. We file roughly 300 applications a year. Each of 
those applications have to be prepared out in the field. Many of 
them are problem applications, which require trips into town from 
people in the field, to discuss problems with the Department of
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Commerce. So just to give you a wild guesstimate, I would say GTE 
probably spends between $50,000 and $150,000 on export licensing a 
year. That would be a wild guess.

Mr. ZSCHAU. In the last year have you had any denials?
Mr. FRISCHKORN. We have had three denials, all involving East 

bloc destinations.
Mr. ZSCHAU. But for Western sales, which you have to file these 

for as well, have you had any denials?
Mr. FRISCHKORN. None.
Mr. ZSCHAU. Now let's suppose I come to agreement with a com 

pany overseas to give them the secret to how to make this gadget 
that I have invented. This gets into the area of technology I 
thought I heard it said that the list of critical technologies is 
secret. How am I going to know that I have to file for a license if it 
is a secret list?

Mr. FRISCHKORN. Well, you are not going to know. Does anybody 
else want to try that? Because it is classified, presumably you 
would have to file for a license for technologies relating to certain 
specific products, and there could be some indication as to what 
products are involved I am not sure. That would be a good ques 
tion to ask the Defense Department.

Mr. ZSCHAU. Let's suppose that I go to the trouble of negotiating 
a deal to sell this technology or license this technology to a West 
ern country. I really don't have any knowledge in advance that 
that might be denied, because the list is secret?

Mr. FRISCHKORN. That is right. I guess I should say the headings 
are not secret. Maybe that will give you some guidance. It might 
say exports of electronic gear, technology relating to electronic 
gear may require a license. Therefore, if you are going to do that 
you would have to come in and apply for a technical data license.

Mr. ZSCHAU. This has been very helpful. As you may see, there is 
a vote coming up here, and everyone is going to vanish right before 
your eyes, but let me just ask a general question, which may be too 
difficult to answer briefly. Is there any way for you to characterize 
the procedures of other countries or Cocom partners with the U.S. 
procedures that you have just described so well?

Mr. FRISCHKORN. To my knowledge many other Cocom countries 
grant licenses in a period of time of less than a week for non-East 
bloc destinations, whereas we are facing 4 to 6 weeks, maybe some 
what longer. Most Cocom countries do not have legal authority to 
require licensing of technology. That is why I think they are giving 
us a difficult time about adopting some type of militarily critical 
technologies list. No other Cocom country has procedures compara 
ble to the U.S. procedures.

Mr. ZSCHAU. Is the difference in time because their procedures 
are simpler or because they are real good at bureaucracies, and 
they are able to get these things processed so much faster?

Mr. FRISCHKORN. I think they give a higher priority to trade mat 
ters than the United States does.

Mr. ZSCHAU. I would like to thank you, Mr. Frischkorn. I know 
that you, Mr. Chairman, are going to want to say something. I 
don't know whether you want to adjourn or not.
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Mr. BONKER. We may have successive votes on the floor—what is 
the subcommittee's pleasure? We have gone through one round of 
questions, but obviously there is plenty of interest. Mr. Roth?

Mr. ROTH. Mr. Chairman, I would think that the testimony we 
have had today is really excellent. I think that we can in reviewing 
testimony have most of our questions answered, and I think that 
rather than keep these people whose time is at a premium waiting 
for us, maybe we could adjourn.

Mr. BONKER. Let me just note that these people have been wait 
ing 3 years for this moment.

Mr. HENRIQUES. Mr. Chairman, I might suggest that we would be 
more than willing to submit written answers to any questions you 
may have in the future, if something pops into your minds.

Mr. BONKER. I am sure that will be done. Without objection I 
would like to enter into the record of today's hearing statements 
provided by the John Fluke Manufacturing Co., Inc. and the Gener 
al Aviation Manufacturers Association.

[The statements referred to follow:]
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SECTION 1

My name is John Fluke, I am Chairman and Chief Executive Officer of 

the John Fluke Manufacturing Company; we build electronic teat and 

measurement instruments. Our fiscal year 1982 sales were $154 

million. I am also Chairman of the Washington State District Export 

Council.

Today I want to talk to you about the subject of export,controls; 

this process is very Important to our company as more than 35) of 

our business is done overseas.

There has been much discussion of how the strength of the U.S. 

dollar on foreign exchange markets has adversely affected U.S. 

exporters. Our meeting here today can do little to change the value 

of the dollar on world markets. However, this committee can work to 

save exporters millions of dollars In expenses and gain us millions 

of dollars in sales, by simplifying export licensing procedures, by 

eliminating the need for many licenses, and by expediting the 

license review process.

During the past year, the John Fluke Mfg. Co. has incurred excessive 

direct and indirect costs because of lengthy delays awaiting the 

issuance of export licenses. The present "system" is under such a 

mountain of paper and red tape that it is barely functioning.
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A. PEOPLE'S REPUBLIC ££ CHIMA

The export licensing process for the People's Republic of China is 

especially annoying because the U.S. government's public policy is 

to encourage trade with China and to restrict relatively few items.

It is the Fluke Company's experience that few license applications 

for China are denied yet all are subject to months of bureaucratic 

review and red tape. Included as part of my written testimony is a 

case history of one export license application for China that took 

nearly a year to be approved.

This case is a good example of all that is wrong with the export 

licensing process. This license covered an agreement under which a 

Chinese organization would assemble a Fluke instrument under our 

supervision. This contract, valued at over $1 million was signed in 

September, 1981 and required substantial planning and expeditures by 

the Fluke Company. However, it was November, 1982 before the export 

license was approved. The cost of financing the project for this 14 

month period easily exceeded $100,000 and the majority of this 

expense is directly attributable to export licensing delays. These 

delays were not only very expensive but seriously strained our 

commercial relationship with the Chinese.
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Export licensing procedures for the People's Republic of China must 

be improved if U.S. companies are to successfully compete against 

the Europeans and Japanese in that market. Specifically, we 

recommend:

1) The People's Republic of China should be treated as a free world 

country as is Yugoslavia in the export licensing process. 

Currently, license applications for China are subject to the same 

protracted review process that East Bloc applications go through.

2) For individual validated export license applications for China, the 

Commerce Department should be given greater delegation of 

authority. Every application need not be reviewed by a number of 

other agencies in Washington, D. C. Fewer applications should be 

sent to COCOM. Once COCOM has approved an application for a 

particular instrument, subsequent applications should not be sent 

there again. Review by COCOM, which appears to be no more than a 

rubber stamp organization, adds at least another 60 days processing 

time to an application.

If the licensing situation for China does not improve soon, U.S. 

companies will continue to lose ground to European and Japanese 

competitors. We continue to read about how the administration wants 

to expand trade with the People's Republic of China. However, 

China's Foreign Minister Huang Hua recently summed up very well the 

U.S. government's export licensing policy towards his country by 

saying, "Loud thunder, but little rain."
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B. JLL£». UHILATERAL EXPORT CONTROLS

Another serious disincentive to exporters are U.S. unilateral export 

controls. Included as part of ray written testimony Is another case 

history about an export license application Tor a circuit board 

tester for export to Bulgaria. This license was denied after several 

months of "review" because of a U.S. unilateral export control. The 

end result was that the Fluke Company lost a $106,000 contract to an 

Italian company because their government does not enforce a similar 

export regulation.

He are already having enough trouble remaining competitive with 

European and Japanese companies because of the strength of the 

dollar. We don't need our own government working against us as 

well.

U.S. unilateral export controls of electronic instruments should be 

eliminated when there is equivalent foreign competition.
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C. FOREIGN AVAILABILITY

One of the most serious failings of the current export licensing 

system is the almost complete disregard of "foreign availability." 

The Export Administration Act directs the Department of Commerce in 

reviewing export license applications to take into consideration the 

availability of comparable foreign products. Export license 

applications are supposed to be approved if equivalent products are 

available from foreign suppliers.

The case history I just cited in discussing unilateral export 

controls is a perfect example of the disregard of "foreign 

availability". During the review of this license, the Departments 

of Commerce and Defense were informed several times that if the 

license was denied the current contract would go to an Italian 

company. However, these agencies showed no concern about the lost 

business and eventually denied the application.

The export licensing bureaucracy in Washington, D. C. must stop 

working in a vacuum. The U.S. electronics industry now has very 

serious competition in Europe and Asia and no longer monopolizes 

many technologies. Increasingly, an export license denial means the 

order will be filled by a European or Japanese competitor.

I strongly urge you to enact legislation forcing the Commerce 

Department to seriously consider "foreign availability" in the 

export licensing process.
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D. THE COMMODITY CONTROL LIST

The Commodity Control list as it 19 now written restricts far too 

many microprocessor based instruments. We are now required to apply 

for export licenses for many instruments that have a dedicated 

civilian purpose simply because they contain a microprocessor.

Also, the Commodity Control list is written in extremely vague and 

convoluted language few can understand. Our technical people almost 

need to be trained as lawyers in order to sort their way through all 

the "howevera, exceptions and footnotes".

These regulations are also putting us at a competitive disadvantage. 

He have learned that European governments interpret the commodity 

control list much differently than does our Commerce Department. For 

example, the British government Interprets an entry relating to 

microprocessor based instruments much more liberally than does the 

Commerce Department. As a result, a data-logger manufactured by one 

of our British competitors has been classified as a non-restricted 

item. This data-logger is equivalent in its capabilities to a new 

Fluke data logger. As it now stands, our British competitor has 

been able to freely export to the East Bloc and China whereas we 

will be waiting months for license applications to slowly grind 

their way through the bureaucracy.

A Commodity Control list written In plain English would solve many 

of these interpretation problems.
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E. PROJECT ETODDS

Over a year ago, the U. S. Customs Service and the Commerce 

Department began a program called Project Exodus, an effort to 

prevent the illegal export of high technology equipment. We 

recognize that this effort is necessary to prevent the loss of our 

technological edge, especially in military related areas. However, 

Project Exodus as it is now administered is seriously restricting 

ethical companies from exporting non-critical technologies. This 

program assumes that a company is guilty of violating the export 

laws until proven innocent. (That is, i£ the company can ever find 

out which regulation they supposedly violated.) The main problems 

with Project Exodus are:

1) MANPOWER - the Customs Service has assigned many new inspectors to 

major airports to catch illegal shipments. However, there is not 

one Inspector with technical expertise on the Heat Coast, now the 

center of high technology Industry. As a result, these inspectors 

often hold up the shipment of products that clearly do not require 

validated export licenses. Furthermore, the Department of Commerce 

has not added staff to deal with the large increase in their 

workload caused by Exodus. So the exporter's shipment ends up 

needlessly being detained for several months - a very costly 

situation.
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2) LACK OF AN EFFECTIVE AND TIMELY APPEAL PROCESS - there is no 

procedure allowing a company to quickly resolve questions about a 

detained product's classification. It now literally takes weeks 

Just to find out which specific entry of the Commodity Control List 

was supposedly violated. Even after ferreting out the CCL 

Classification as well as identifying the licensing officer 

responsible for making the final determination, one then faces an 

imprecise and often capricious determination procedure. As an 

example we have had products previously classified, IN WRITING, by 

one licensing officer as General Destination items now re-classified 

by another licensing officer as restricted items following a 

detalnment by Customs. These changes in determination resulting 

from personal interpretations of the regulations make any planning 

for export almost an irrational process.

SUMMARY

U.S. exporters already have their bands full dealing with a 

world-wide recession and the over-valued dollar. Me do not need any 

more disincentives to exporting particularly from our own 

government. Your recommendations to Congress to simplify export 

licensing procedures and to eliminate the need for many license 

applications will greatly assist U.S. exporters in remaining 

competitive overseas.
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SECTION H

A. FLUKE EXPORT LICENSING ACTIVITY DURING FISCAL IEAB 1982

An examination of the Fluke Company's experience with the export 
licensing process during the past 12 months (see details below) leads 
one to several inescapable conclusions:

- The licensing of Fluke Products Is essentially an expensive and time 
consuming paper processing exercise.

- Few applications for China are being denied but all are subject to 
several months of bureaucratic review.

- Applications to export to Eastern Europe are likely to be denied or 
subject to a very protracted review process.

- Export licensing Is a fragmented process spread throughout the 
Departments of Commerce, Defense, State, Energy and the CIA. There 
Is no system In place allowing a company to quickly check on the 
status of an export license application. The statutory time limits 
for processing applications are largely ignored by these agencies. 
Because the process is so fragmented, officials of one agency are 
always blaming other agencies for processing delays or will deny an 
application based on the "belief another agency would not approve 
it.

- Countless telephone calls to OEA officials go unreturned. Written 
requests for the status of pending license applications generally 
are not answered. Legitimate requests to expedite license 
application reviews, such as possible cancellation of a contract or 
expiration of a letter of credit, are usually ignored.

- Department of Commerce personnel are not technically qualified to 
evaluate many license applications. If they do not understand an 
instrument, they are likely to deny an application in order to play 
it safe.

LICENSING DETAIL

Within the past 12 months, the Fluke Company has submitted 61 
applications for validated export licenses. To date,

- 20 were approved (33J)
- 1 were denied ( 7»
- 37 are pending (60})

The 61 applications covered Fluke sales of $3,5851240 or approximately 
2.3$ of total 1982 revenues. Presently, shipments valued at 
$2,091,197 are on hold awaiting Issuance of export licenses. 
Shipments valued at $110,050 were denied export licenses within the 
last 12 months.
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People'a Republics of China

During the past year, 43 export licenses applications for China were 
submitted. To date,

- Ten applications were approved valued at $1,317,380
- Two applications were denied valued at 27,675
- Thirty-one applications are pending valued at l r o.65.355

Total for China 3,330,110 

For those applications which were approved:

- Three months was the fastest processing time.
- Eleven and one-half months waa the slowest processing time.
- Four and one-half months was the average processing time.

The Model 8520A Assembly Agreement license was submitted nearly one 
year ago. It was finally approved on November 12, 1982.

It Is important to note that only, two applications for China, both for 
the same instrument model, have been denied.

YOGOSLAVIA

Within the past year, six applications were filed. To date,

- Six were approved valued at $1,140,864
- None were denied
- None are pending

Total for Yugoslavia $1,140,864

Of the four applications that were approved three were processed In 
about a month and a half and the other application required four 
months of review.
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EASTERN EUROPE (Bulgaria, Hungary, Romania and Czechoslavakia)

- Six applications have been submitted. Of these:

- One was partially approved valued at $ 2,715
- One denied, another partially denied valued at 111,050
- Four applications are pending valued at 91,861

Total for Eastern Europe 208,656

The one license that was partially approved was processed in three 
months. There is a good chance that most of the pending applications 
will be denied by the Defense Department. One of the pending 
applications was submitted over a year ago.

WORLD" LICENSES

Five license applications were filed for non-communist countries not 
covered by our distribution license; Kuwait, Zimbabwe, the Ascension 
Islands and Iraq.

- Three were approved valued at $ 32,079
- None were denied
- Two are pending valued at H f Q,81

Total $ 16,060

The approved "free world" applications were processed in about one 
month's time.

CUSTOMS SEIZURES

Within the past four months, five Fluke shipments to China have been 
detained or seized by U.S. Customs in Seattle and San Francisco. 
All of these cases were a result of "Project Exodus," a program by 
the U.S. government to prevent the illegal shipment of high 
technology equipment. This program is having a serious impact on the 
flow of Fluke instruments to China. Specifically,

- Customs Inspectors do not have sufficient training to enable them to 
distinguish between a voltmeter and many household appliances. As a 
result, they are needlessly detaining numerous shipments of 
electronic instruments bound for China.

_ Many Customs officials do not understand the export licensing 
process; believing that the State Department issues licenses to ship 
to unfriendly "Communist countries."
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Once Customs detains a shipment, they send copies of the shipping 
documents and the technical specifications to the Commerce 
Department in Washington, D.C. to determine if the shipment should 
have been licensed. In many cases, the Commerce officials are 
classifying instruments as restricted items without adequate 
technical Information and are not referencing the Instrument's 
export licensing history. Two Fluke instruments, which in the past 
Commerce stated do not require an export license have been seized by 
Customs because one Commerce official now believes they should be 
restricted. Also, there is no administrative procedure to appeal 
these "technical" determinations.

Three Fluke shipments are currently seized by Customs. These 
Instruments should be classified as "G-Dest" items. Despite numerous 
packets of technical information, personal visits and telephone 
calls, lltte progress has been made in securing the release of these 
shipments.

Customs officials recommend that all Fluke instruments that do not 
require an export license, known as "General Destination" or 
"G-Dest" Items, be classified as such In writing by the Commerce 
Department. However, because of the backlog of license applications, 
"G-Dest" classifications are a very low priority at the Commerce 
Department. One request for a "G-Dest" determination took nearly 3 
months to obtain and required three personal visits and at least 
five letters to OEA.
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B. FLUKE COMPANY RESOURCES REQUIRED £Y. Iflfi £XECfil LICENSING PROCESS

1. DIRECT COSTS

Our direct expenditures for personnel, travel and related support 
costs to meet the export licensing process In FX 82 exceeded one 
quarter of a million dollars. These costs are broken down as 
follows:

- One full time export licensing administrator and half time support 
of one secretary.

. one member of Fluke legal staff is devoting half time to export 
licensing.

- The Manager of International Market Development is spending 25% of 
his time on export licensing matters.

- Individuals in international order processing, shipping and at the 
Fluke subsidiary in the Netherlands devote approximately 10) of 
their time preparing documentation to assure compliance with export 
regulations.

- The Sales Manager for Asia spends about 15} of his time on export 
licensing matters relating to China.

- An Individual within each Business Unit devotes about 5> of their 
time classifying Fluke Instruments under the export commodity 
control list and speaking with export licensing officials In 
Washington, D.C.

- Outside, counsel has been retained through the summer and fall of 
1982 to help expedite applications and to assure compliance with the 
export regulations. Cost in fiscal year 1982 of such counsel was 
$4,000.

- Within the past year, six trips have been made to Washington, D.C. 
to meet with export licensing officials.

- Other expenses to support the licensing process are substantial. 
Phone bills to Washington, D.C. are very high. (Few calls are ever 
returned). At OEA's request, all applications and correspondence 
with them are sent via courier service as they cannot assure that 
regular mail will ever reach them.
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2. INVENTORY/PROJECT FINANCING COSTS

Once an order or project requiring an export license la received, the 
Fluke Company will normally begin building the Instrument or will 
start preparation for the project. Host contracts with Chinese or 
East Bloc customers are covered by letters of credit under which 
payment Is not made until well after the goods are shipped. Shipment 
is usually made shortly after receipt of the validated export 
license. The tremendous cost of financing this Inventory is best 
illustrated by the Fluke Company's experience with export license 
applications for China. During the past year, license applications 
were submitted for orders totaling $3.3 million. Assuming the 
average processing time we have experienced, it has been about five 
months before we can make shipment. At an average Interest rate of 
15f for the year, financing costs for these China orders alone was 
approximately $208,000.

3. RESODRCES REQDIRED £Qfl THE EXPORT LICENSING PROCESS PORING 1983.

With the anticipated growth of Fluke sales in China and the U.S. 
Customs Service's efforts to restrict the illegal export of high 
technology equipment to Communist countries, a considerable amount 
of additional work is needed over the next year to assure compliance 
with the export regulations and to prevent seizures of Fluke 
shipments.
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Standard procedures must be developed for classifying instruments 
and components and for licensing procedures.

Training manuals and courses need to be developed for domestic and 
international order processing, shipping and sales and marketing 
personnel to assure understanding of and compliance with export 
licensing regulations.

A substantial amount of time, both on the phone and in person, will 
have to be spent with Customs Service personnel, explaining the U.S. 
government's export regulations and Fluke Company efforts to comply 
with those rules.

A reporting system will be developed to assure that appropriate 
personnel are informed about changes in the regulations and the 
status of license applications.

Our exports in 1983 would be substantially higher if these resources 
could be used to develop business, rather than being wasted on a 
seemingly unneeded process.
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SECTIOH III - C/tSE HISTORIES

A.. Digital Multimeter Project - People's Republic oj; China

On September 26, 1982, the John Fluke Mfg. Co., Inc., signed a 
contract with the China Electronics Import and Export Corporation in 
Beljlng, China, calling for the assembly of Fluke Model 8520A 
Digital Multimeters (DMM) in the FRC by the Beijing Radio Research 
Institute (EBRD. This contract, valued in excess of $900,000, was 
the first step in what we hope is a long term commercial 
relationship with the Chinese and was the culmination of an Intense 
five year market development effort by the Fluke Company against 
fierce foreign competition.

Under this contractual agreement, BRRI will assemble the 8520A DMM's 
from kits. These instruments are system multimeters incorporating 
ten year old technology that is now two generations removed from 
state-of-the-art instrumentation. These meters are best suited for 
a production test environment rather than an engineering or design 
application.

Because of export licensing delays experienced for this project, the 
Fluke Company faced not only possible cancellation of the order due 
to having missed contractual obligations but also the severe 
financial hardship of holding unshippable kit and assembly equipment 
Inventory.

The following narrative is meant to illustrate the byzantine 
handling this case has been subjected to and the enormous amount of 
time, energy and money expended by the Fluke Company to secure U.S. 
government approval of this project.

Because the BRRI agreement Involved the assembly of instruments it 
was not a routine export license case. Thus the Fluke Company spent 
substantial time consulting with the Department of Commerce 
throughout the fall of 1981 on the proper format and content of the 
application. Approximately three man months were expended preparing 
a 200 page technical presentation on exactly what was involved in 
the assembly process and what level of technology transfer would 
occur.

In early January 1982, the application was personally submitted to 
the Department of Commerce in Washington, D. C. by the Fluke V.P. of 
International Operations.
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The application was returned to Fluke without action In early 
February, requesting that it be resubmitted in a different format. 
This came in the face of four months of effort preparing the case 
per Department of Commerce instructions.

The application was altered and resubmitted immediately. During 
March, April and May Department of Commerce personnel were contacted 
weekly to determine the status of the application only to learn it 
was atlll "under review."

When the application was re-submitted in February, It was determined 
that the Department of Defense would also review the case. Under 
the Export Administration Regulations, applications to be reviewed 
by other agencies must be forwarded to them by Commerce within 30 
days from submission. Under law, the Defense Department should have 
received the application by the end of March.

Two months later, in early June, after repeated calls from Fluke 
management inquiring about the case status, the President of the 
company contacted the Departments of Commerce and Defense. We 
discovered at this time, contrary to several Commerce Department 
claims, that the complete case file was In fact never sent to the 
Pentagon. The only information Defense had received was a two page 
cover letter from Fluke's Vice President of International Operations 
summarizing the case coupled with the D.O.C.'a assessment of the 
project.

The Department of Defense received the case's technical support 
documentation only after an attorney retained by the Fluke Company 
hand-delivered another set.

During June and July, the application was supposed to have been 
considered at various Inter-Agency meetings. However, it was not 
until August 2 that the application was finally approved by the 
Departments of Commerce and Defense. This was sixty days beyond the 
maximum time set forth for consideration in the regulations.

When the application was initially submitted, some eight months 
earlier, it was determined that after the U.S. government approved 
the license application, it would then be reviewed by CO COM, a Paris 
based security organization composed of the NATO countries and 
Japan. Because we were behind on the contractually stipulated 
shipping deadline, the Fluke Company requested the Departments of 
Commerce and State to expedite the COCOM review via the "urgency 
proceedings" process.

However, ten days elapsed before the State Department telexed a 
three page case summary to the U.S. delegate to COCOM in Paris.

On August 12, in one of the numerous telephone conversations with 
the U.S. delegate in Paris, we learned he could not put our case on 
the COCOM agenda until he received back-up technical information 
from Commerce.
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Another week passed and the back-up information did not arrive. The 
Fluke Company sent additional copies of the technical data via air 
courier directly to the U.S. delegate in Paris.

The application was finally placed on the CO COM agenda for August 
31; nearly a month after we formally requested the Departments of 
Commerce and State to "expedite" the COCOM review. The U.S. 
Delegate to COCOM, Mr. James LeDesma, informed us that under the 
•urgency procedure," the COCOM countries would have only one week, 
Instead of the standard two weeks, to evaluate the case.

However, when we telephoned Mr. LeDesma on September 1, he informed 
us that five countries had requested another week for review. He 
said that no technical questions had been raised by that time. The 
application was placed on the agenda for the next COCOM meeting on 
September 7.

Mr. Ledesma was telephoned again on September 8. He said that the 
same five countries that had requested more time last week, had 
again requested another week's extension. Mr. LeDesma said he was 
not allowed to tell us which five countries had requested additional 
time. He stated that he did not know why they needed more time, 
adding that this case was relatively "new" on the COCOM agenda. He 
said "eventually" the other delegations would be asked why he 
requested more time but did not commit as to when that would be 
done. No technical questions had been raised at the September 7 
meeting, according to Mr. LeDesma.

After reiterating our concern that the contract could be cancelled 
by the customer should we fall to meet our September 24 shipping 
deadline, we asked Mr. LeDesma when he thought the application would 
be approved and if there was some influence we could exert to have 
the review expedited. He said there was no way he could predict 
when the application would be approved, and at that point, there was 
nothing, we could do except to wait for technical questions to be 
raised.

On September 15, Mr. LeDesma was contacted again. He said that of 
the five countries, three had approved the case, but two countries 
had raised a technical question. They wanted to know what type or 
types of software would be provided. LeDesma said that the response 
would have to go back through the State Department Office of 
East-West Trade In Washington, D.C. The following day the answer to 
the question was read over the phone to an individual at the State 
Department. Two days later the same information was telexed to Mr. 
LeDesma through the Commercial Section of the U.S. Embassy in Paris 
by the Fluke company.
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Despite the fact that Mr. LeDesma had the information two days after 
the question was raised, he did not give It to the two countries for 
nearly two weeks because he did not have all the "authorizations" 
from Commerce and State Department officials that our answer was in 
fact a "valid" one. During this two week period, the Fluke Company 
called Washington, D.C. daily in an effort to get the needed 
authorizations. Each day there seemed to be a new excuse; the 
person who could issue the authorization was sick of travelling or 
was in a meeting.

On September 29, Mr. LeDesma said that he had received all the 
authorizations and the case was on the agenda again for October 
12th. He stated that under COCOM rules, the countries had two weeks 
to evaluate the response. Mr. LeDesma was contacted on October 12 
and said that the case was scheduled for October 14. He denied 
having earlier said it was on the October 12 agenda.

Mr. Ledesma was contacted again on October 14. He said that one 
country had approved the case but the other country asked for 
another week for review. The U.S. delegate to COCOM was contacted 
again on October 21 to learn that the case had finally been 
approved. It had taken nearly three months from the time the case 
was approved by the Commerce and Defense Departments until COCOM had 
completed its review.

Because of contractual problems, the Commerce Department was 
requested to expedite the processing of the application once it was 
approved by COCOM. However, it was not until two weeks later, on 
November 5th, that the technical data license was validated. It was 
still another week, on November 12, before the license for the 
instrument kits was validated. In other words, it took three weeks 
to expedite simply the validation of the licenses despite countless 
telephone calls by the Fluke Company and the Seattle District Office 
of the Commerce Department.

On November 16, the technicians from Beijing Radio Research 
Institute finally arrived in Seattle to begin the assembly training. 
This was nearly FOURTEEN MONTHS after they had signed the contract 
with the Fluke Company.

B. Lflfli Business JJua Jifi U.S. Unilateral Export Control a

CONTRACT FOR A CIRCUIT BOARD TESTER LOST TO AN ITALIAN COMPANY 
BECAUSE OF U.S. UNILATERAL EXPORT CONTROLS. CONTRACT VALUE - 
$106,000. Export license application IA603229.

- Application submitted January 29, 1982

- Application "returned without action" three months later requesting 
more information on the "computer system parameters."
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This circuit board tester was classified under export commodity 
control number H529B, a U.S. unilateral control. Many COCOM 
countries do not require companies to file export license 
applications for equivalent equipment.

On July 31 > the Commerce Department Issued the export license. The 
following week tbe Commerce Department called asking that the 
license be returned as "all the reviews* had not been completed. 
The Defense Department had requested to review the application. The 
Commerce Department was asked to expedite the review as the customer 
had threatened to cancel tbe contract unless delivery was made soon.

Despite numerous phone calls to Commerce and several unkept promises 
to follow-up, the application did not leave the Commerce Department 
for another six weeks.

Throughout September, the Defense Department was urged to expedite 
the application review because of continuing threats that the 
contract would be cancelled and the order would be filled by an 
Italian company. Defense officials admitted they did not fully 
understand the equipment but continued their review for possible 
military applications.

On October 15, representatives of the Fluke Company's East European 
sales representative visited the Department of Defense in 
Washington, D. C. Despite all the previous phone calls, Defense 
officials still had not completed their review and acted as though 
they were unfamiliar with the case.

At this meeting, Defense officials were reminded that tbe contract 
would go to an Italian company if a decision was not made within the 
week. The Defense Department thought this was "unfortunate" and 
suggested we request the State Department file a protest with the 
Italian government for allowing tbe export of a similar Instrument.

This suggestion made little sense as ONLY the United States is 
preventing the export of this type of equipment.

On October 28, the Defense Department informed us the application 
would be denied for "national security reasons".

The United States' unilateral control of this type of equipment is 
only guaranteeing sales for our European and Japanese competitors 
and is NOT restricting the export of technology to East Bloc 
countries.
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ON
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The General Aviation Manufacturers Association represents 35 

companies which manufacturer 95 percent of all general aviation 

aircraft, engines, avionics and component parts in the United 

States. Since 25 to 30 percent of our aircraft are sold 

overseas, the provisions of the Export Administration Act are 

very important to our members.

Basically our concerns and comments are in three areas: 

1. Delays in Processing Export License Applications

While there have been some improvements in recent 

years, our members have encountered problems, particularly when 

expedited approval is required. Unnecessary delays still exist 

in the system. Prompt approvals are particularly important 

during recessionary times when the backlog of orders for new 

aircraft has, in most cases, virtually disappeared. In recent 

months, we have lost sales of aircraft that were ready for 

delivery because of delays in the licensing process. Since the
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price of a business jet aircraft is several million dollars, the 

loss of a single sale is significant.

2. Failure to Remove non-Strategic Items From the 

Controlled List

Most of the equipment on general aviation aircraft is 

readily available throughout the world and should not be 

controlled. The CoCom list should be revised to remove items for 

which there is no justification for controls. In some cases, 

manufacturers are actually exporting aircraft under general 

licenses and sending electronic equipment later, after validated 

licenses for that particular equipment is approved. This 

involves excessive red tape and costs.

3. Foreign Policy Determinations Apply to U.S. Exports, 

But our Foreign Competitors are Unrestricted and Sell Freely. 

For example...Brazil just negotiated the sale of 25 Xingu 

twin-turboprop executive aircraft with Libya for $104 million. 

Yet we are prohibited from selling aircraft to Libya while the 

U.S. has continued to buy oil from Libya so Quadafi can carry out 

his objectionable policies. The availability of foreign sources 

of supply raises serious questions as to why U.S. civil aircraft 

manufacturers are denied foreign market access with a resultant 

loss of jobs, while foreign manufacturers establish themselves in

28-755 0-86-17
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markets that typically develop a long, profitable relationship 

with their aircraft suppliers.

The Challenge from Abroad: Increased Foreign Competition

Since 1979, we have seen a steady erosion of general 

aviation sales. This is attributed primarily to the worldwide 

recession, but the strong dollar abroad and high interest rates 

here at home have had an impact. Moreover, this erosion has also 

been affected by the increasing quality and availability of 

foreign-made aircraft, their attractive, subsidized financing, 

and the denial of selected foreign markets to U.S. manufacturers 

through the imposition of export controls.

Our world market share is being seriously challenged. 

U.S. business jets enjoyed a 74 percent world market share from 

1975 through 1981, but in 1982 that share dropped to 63 percent. 

Not only are foreign jet manufacturers enjoying increasing sales 

overseas, they have successfully penetrated our U.S. market; 43 

percent of the business jets sold in the U.S. in 1982 were of 

foreign manufacture.

Until recent years, the U.S. general aviation industry 

— like the commercial jet transport industry — faced only token 

competition from manufacturers abroad. We always enjoyed a 

favorable balance of trade -- until 1981 when, for the first
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time, the dollar value of airplane imports exceeded exports. 

This trade deficit recurred in 1982.

The conclusions to be drawn are clear: our foreign 

competitors are manufacturing highly-sophisticated, 

technologically-comparable civil aircraft. If a U.S. 

manufacturer is prohibited from selling in a given market, our 

foreign competitors will supply the products. In addition, our 

technology lead is often negated by the predatory financing 

offered by our competitors and by government-to-government 

trading practices.

CONCLUSIONS AND RECOMMENDATIONS

1. The Department of Commerce Should Continue to 

Administer the Act

The Department of Defense already has sufficient 

authority, and lacks an understanding of civil aviation. 

Business aircraft do not have military implications.

2. National Security Controls Should Only Apply When a 

Direct and Significant Contribution to the Military Potential of 

an Adversary Would be Made

HR-1566 would require no authority or permission to 

export to a country which maintains export controls cooperatively
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with the U.S. This is a reasonable alternative to the current, 

oft-delayed bureaucratic licensing procedures for most civil 

aircraft exports — even to friendly countries. Moreover, export 

controls should not be imposed on items which have no strategic 

importance.

3. Foreign Availability

Products readily available in the world marketplace 

should not be subject to export controls. It makes little sense 

for the U.S. to penalize its industries and labor force by 

restricting exports of products which are widely marketed by 

foreign firms.

4. Foreign Policy Controls Should be Carefully Evaluated 

and Should be Applied Only When There is Ample Evidence That Such 

Controls are Necessary and Hill be Effective.

It is illogical that U.S. aircraft manufacturers should 

be denied access to Libya while Libya is selling oil to the U.S. 

and buying aircraft - equipped with U.S. engines and avionics - 

from Brazil.

5. Export Promotion

The Export Administration Act takes an essentially 

negative approach to trade. HR-1566 contains an innovative and 

welcome section on export promotion that should add balance to 

the implementation of the Act -- both in philosophy and practice.

SUMMARY

HR-1566 contains practical and innovative proposals that would 

streamline and clarify the Export Administration Act. We support 

this bill.
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Mr. ZSCHAU. I would be happy to come back. There is more on 
my mind, but I think that offer to respond to written questions is 
also an excellent idea and would satisfy me

Mr. BONKER. Given the possibility we may have successive votes, 
which would be very disruptive to the proceedings, and that every 
one has had an opportunity to present their questions, we will con 
clude this session with the understanding that we can submit ques 
tions in writing. I thank the witnesses for your excellent testimony 
today, and for helping us in our deliberations on the Export Ad 
ministration Act.

The subcommittee stands adjourned.
[Whereupon at 4:10 p.m. the subcommittee adjourned subject to 

the call of the Chair.]





EXTENSION AND REVISION OF THE EXPORT 
ADMINISTRATION ACT OF 1979

TUESDAY, MARCH 8, 1983

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS, 

SUBCOMMITTEE ON INTERNATIONAL
ECONOMIC POLICY AND TRADE,

Washington, DC.
The subcommittee met at 3:45 p.m. in room 2200, Rayburn House 

Office Building, Hon. Don Bonker (chairman of the subcommittee) 
presiding.

Mr. BONKER The subcommittee will come to order.
The Subcommittee on International Economic Policy and Trade 

meets today for the fourth of its hearings on the extension of the 
Export Administration Act of 1979.

This particular hearing will deal with several issues regarding 
reauthorization of the Export Administration Act, one of which in 
volves the DOD's position concerning controls on products contain 
ing embedded microprocessors. This unilateral control, which has 
placed U.S. exporters at a competitive disadvantage, was a subject 
of discussion at the subcommittee hearing last Thursday. Mr. 
Frank Kapper, Acting Assistant Deputy Under Secretary for Tech 
nology Transfer of the Department of Defense will address this 
issue.

We will also hear from a panel that includes representatives of 
the National Machine Tool Builders' Association and the National 
Council for United States-China Trade on the views of their organi 
zations on the Export Administration Act—suggestions, recommen 
dations that they have for the subcommittee Also appearing on 
the panel is John Orth, chairman of the foreign availability sub 
committee of the Computer Systems Technical Advisory Commit 
tee.

Mr. BONKER. We will begin with Mr. Frank Kapper from the De 
partment of Defense on technology transfer. Is that correct?

Mr. KAPPER. My remarks will be directed to embedded computers 
primarily.

Mr. BONKER Please proceed.
STATEMENT OF FRANK KAPPER, ACTING ASSISTANT DEPUTY 

UNDER SECRETARY FOR TECHNOLOGY TRANSFER, DEPART 
MENT OF DEFENSE
Mr. KAPPER. Thank you very much, Mr. Chairman, members of 

the subcommittee.
(513)
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First off, I do have some prepared remarks here which I will be 
referring to as well as handouts which answer the questions which 
were provided to us by your staff.

Mr. BONKER. All right, Mr. Kapper, your responses to questions 
will be placed in the record. We will appreciate your summarized 
remarks.

Mr. KAPPER. Thank you very much.
A major concern is with the U.S. unilateral control under Com 

modity Control List Item 4529B of equipment containing embedded 
microprocessors. Later on, I can define 4529B.

Currently, our Cocom allies do not control equipment containing 
computers, but the United States has included this item in our 
Cocom proposal IL-1565 which is being negotiated during the list 
review. This imbalance between how the United States and other 
countries treat the issue is causing an unfair burden on U.S. equip 
ment manufacturers who incorporate computers in their products.

The major concerns of Defense associated with the equipment 
are the increased capability of the equipment—such as speed of 
computation of results, improved productivity, or quality in mili 
tary production facilities, process control and networking—which 
have direct applications to command and control and other activi 
ties. The potential diversion of controlled computer spare parts and 
the ability of a potential adversary to modernize his military pro 
duction facilities or weapon systems using state-of-the-art equip 
ment is also of concern.

DEFINITION OF EMBEDDED COMPUTER

I would like to provide a quick definition as to what embedded 
computers are under CCL-4529B. It states:

Other instruments, not elsewhere specified, for measuring, indicating, recording, 
testing or controlling electronic, electric, or non-electric quantities that incorporate 
digital computers defined in entry No 1565 sub-entries [d] and [e], and parts and 
accessories, not elsewhere specified

It is a rather broad definition.
U.S. industry and the Commerce Department wish to decontrol 

equipments which are only controlled because they contain an em 
bedded computer.

Defense has reviewed some of the equipment caught under 4529B 
and identified the following list of candidates for decontrol: chro- 
matographs, spectrophotometers, pH meters, elemental analyzers, 
and thermal analyzers.

Defense is currently in the process of developing the performance 
limits of the embedded computers which would present the lowest 
risk to national security for the equipment listed above We expect 
to have this work completed within the next 10 days and we will be 
forwarding recommendations to the Department of Commerce on 
each of these equipment series classes.

NATIONAL SECURITY CONCERNS IN DECONTROLLING EQUIPMENT

The specific national security concerns which must be weighed in 
making the decision to decontrol the equipment cover five areas:

First, will the equipment, itself, significantly enhance the quality 
or quantity of a potential adversary's military production capabil-
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ity? As an example, liquid chromatographs which can produce 
more than 5 liters in substance in 8 hours can be applied effective 
ly in the development of chemical agents.

Second, when a product is decontrolled, the manufacturer can 
ship an unlimited number of spare parts to support the product. If 
the product contains controlled components or general purpose 
computers whose software can be easily modified, the potential 
exists for the diversion to other controlled applications, for exam 
ple, in command and control systems or, for example, like our TAG 
fire system.

Third, in some cases, when a computer is incorporated in a prod 
uct, the equipment can be networked with a larger computer or 
process control system to provide qualitative or quantitative im 
provements in a potential adversary's capability. One of the key 
things here, for example, is when you network your radar so as to 
provide better air-defense coverage, which is a key concern of ours.

Fourth, the decontrol of equipment containing microcomputers 
should not release other technical know-how such as the controls 
on the microcomputer development systems which are controlled 
under CCL 1529 because these can be used to develop both the 
microcomputer software and hardware which can be used in other 
controlled applications. I think basically what we are saying here 
is, we dp not want to release the production know-how and all the 
supporting documentation to produce the microcomputers them 
selves.

Fifth, the decontrol of the equipment should not release the tech 
nical know-how to incorporate computers, interface them with 
analog to digital converters or modify the operating software.

This gives essentially sort of the "heart" if you will, of embedded 
computers for military applications.

In previous testimony the issue of equipment such as blood ana 
lyzers and urine testing equipment was raised. The Department of 
Commerce has not made a specific recommendation to Defense to 
decontrol this equipment. Defense recognizes the low risk to na 
tional security of medical equipment used for patient care, treat 
ment or diagnosis. As long, as the national security concerns identi 
fied above are satisfied, the equipment is limited to care, treatment 
or diagnosis and not useful in research or other controlled applica 
tions, Defense could agree with the Commerce recommendation for 
decontrol.

The militarily critical technologies list developed by Defense 
identifies a number of products as keystone equipment which are 
currently controlled in the United States by CCL 4529B. These in 
clude the following four items: robotics, process control equipment, 
automatic test equipment, and data acquisition equipment.

These products can be networked together to produce automated 
factories or in quality control systems to have a major impact on 
improving a potential adversary's military production capability. 
For example, we know the Soviets are very, very capable in many 
areas. One of their biggest weaknesses has been the quality control 
aspect. This is one of the key things that we would like to have 
them continue to have problems with.

Defense is not developing its criteria for decontrol in a vacuum. 
We have had a number of meetings with representatives of indus-
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try and associations to better understand their problem with the 
current controls and to let them better understand our national se 
curity concerns. The dialogs have been applied to the Defense 
review of export cases, delegations of authority to Commerce and 
will be incorporated in criteria for decontrol. In a few cases, some 
companies have voluntarily begun to apply their own controls on 
spare parts, using a one-for-one replacement procedure on con 
trolled parts to prevent diversion.

This is the end of my prepared remarks, Mr. Chairman.
[The responses to questions follow:]

RESPONSES BY THE DEPARTMENT OP DEFENSE TO QUESTIONS SUBMITTED BY 
SUBCOMMITTEE

Question What are embedded computers and how are they used'
Answer The definition of an embedded computer is not simple as it immediately 

sounds The computer can be a single integrated circuit, a single printed circuit 
board with a number of computer chips on it, a set of printed circuit boards which 
perform various functions or a "stand-alone" computer system The "embedded" 
computer is usually physically mounted inside the equipment, but in some cases, 
the equipment can consist of multiple pieces of equipment or the computer is acces 
sible to the user

The embedded computer issue can best be described by an example There are 
many products on the market which are used for chemical analysis Before the pro 
liferation of low cost computers, these products contained meters and dials which 
were read visually by a technician who then performed a series of manual calcula 
tions to arrive at a result This process was labor intensive, prone to human error in 
reading and analyzing the data and lacked repeatability The advent of low cost dig 
ital computenng capability which could be built into the instruments solved these 
problems The dials and meters were replaced with analog to digital converters 
which changed the voltages used to drive the dials into digital data which could be 
read by the built-in computers Stored programs in the computer performed calcula 
tions on the digital data and provided a direct read-out to the technician

This change eliminated the human error in reading the instrument, increased ac 
curacy and speed, and solved the repeatability problem because a given voltage 
always produced the same digital value

The embedded computer, itself, can take a number of forms The lowest level, and 
the most primitive form, is a set of logic circuits which perform a specific functions 
These are usually called "hand-wired" logic circuits because the functions they per 
form can only be altered by physically changing the wiring An example would be 
an early digital voltmeter The next level is the dedicated microcomputer chip In 
this case, the major element of the computer is a single integrated circuit device 
which is programmed by the instrument manufacturer to perform one or more spe 
cific operations related to a specific instrument they manufacture and which would 
be useless if installed in another type of instrument These devices usually contain a 
small fixed program which cannot be altered by the user and a small scratch pad 
area of memory (usually 128 locations) for performing basic anthmetic They are re 
ferred to as "front panel" instruments because the user simply presses a single key 
or series of keys to select from a fixed menu of operations An analogy is the auto 
matic safety check in some automobiles today When you turn on the ignition, the 
system checks to see if the doors are locked, the brakes are safe and other features 
If all of the values are within predetermined limits, the dash light turns from red to 
green and you know the systems are all right The embedded computer described 
above are of no concern to Defense if the instrument they are embedded in is not 
militarily critical

The next level of complexity begins to touch on Defense's concerns for national 
security This is the use of general purpose microprocessors and computers embed 
ded m instruments. A general purpose microprocessor device is different from a 
single chip microcomputer because the program is stored externally in other 
memory devices, which allow the program to be changed This capability allows the 
microprocessor to be used in a large variety of configurations, from the mundane to 
the sophisticated level These configurations can be conveniently divided into three 
areas for discussion, the specially designed board level, the general purpose board 
level, and complete computer system level
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A Specially designed computer boards

Some instrument manufacturers (Perlun-Elmer for example) design their own 
computer boards which can only be used in specific instruments or families of in 
struments These boards cannot be used in other products or as stand-alone general 
purpose computers without major modifications to the hardware and software. This 
group can be subdivided into two levels of concern, the dedicated board and the user 
reprogrammable board

The dedicated board computer is an extension of the dedicated microcomputer 
chip described earlier It allows a larger program, a larger scratch pad area, and 
more flexibility It would still be of the "front panel" type but with a larger menu of 
functions The board usually contains a general purpose microprocessor, a large set 
of fixed instructions (which the user cannot change) and a small scratch pad area of 
memory for storing calculations and data. The major concern of Defense is with the 
general purpose component chips (especially microprocessor and memory chips) 
which are controlled under Commodity Control List (CCD-1564. When these chips 
are soldered into the dedicated board, the national security risks are reduced. If the 
chips are in sockets, there are two concerns. First, the chips containing the fixed 
program could be changed, thereby allowing the functions of the computer and in 
strument to change Second, there are concerns with quantities of these chips being 
supplied as spare parts which could then be diverted to other non-approved applica 
tions

The user reprogrammable board computer is also specially designed by an instru 
ment manufacturer for a specific instrument or family of instruments, but provides 
the user with the capabilities of a general purpose computer in addition to the capa 
bilities of the instrument An example is the Perkm-Elmer Model 3600 Data Station 
In this case, the system provides a user programmable area of memory, some form 
of a high-level programming language such as Basic, or Fortran, and a full keyboard 
and display Here, the user can write special analysis programs, store and load data 
from an external source and in some cases interface the system in a network with 
other computers or instruments The major concern of Defense is with the computer 
system performance as controlled by CCL-1565. In this case, the instrument can 
perform the functions of computer and should be treated as such for export control 
purposes
B General purpose computer boards

Other instrument manufacturers do not design special computer boards for their 
equipment Rather, they purchase general purpose computer boards which have a 
wide variety of applications The boards are characterized and interfaced to the in 
struments through an industry standard bus (a specific connector configuration or 
set of wires) Examples are the Intel Multi-Bus, Pro Log Std Bus, Motorola S-50 
Bus, S-100 Bus and others The instrument manufacturer usually ingtalla a fixed 
program on the boards by inserting Read Only Memory (ROM) memory chips into 
sockets on the boards This process produces boards which have specific applications 
in a manufacturer's instruments, but changing the ROM's can produce boards with 
other applications which could be of national security concern. In CCL-1565, these 
boards are called "single board computers" and are tightly controlled in the export 
regulations An example of how the military uses these boards can be found in the 
AMRAAM air-to-air missile program In developing the on-board computer, the 
AMRAAM developer purchased low cost commercial Multi-Bus boards to develop 
the system After the hardware and software details were worked out, the developer 
simply substituted military quality boards in the operational system. Except for the 
temperature and reliability characteristics of the military boards, the commercial 
boards functioned identically. The major concern of Defense with general purpose 
computer boards is their availability as spare parts and the ease with which they 
can be diverted to general computer and military applications. The Soviet Union, 
tends to design some of their weapon systems to use captured Western equipment 
The classic example is their 61 mm mortar It can fire their 61 mm ammunition and 
our 60 mm mortar rounds, but our mortars cannot fire their ammunition. With the 
proliferation of computers in the future battlefield, it would be dangerous for the 
West to allow an adversary the opportunity to easily develop and utilize weapons 
developed on Western general purpose microprocessors.
C Complete computer systems

The last group of embedded computers are the complete systems. In this case, the 
instrument manufacturer buys a stand-alone computer (including frame, power 
supply, boards and interfaces) and simply mounts it in the cabinet of the instru 
ment This has typically been done using Digital Equipment and Data General mini-
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computers The instrument manufacturer would then interface the instrument por 
tion of his product with the computer, and the user would have the full capabilities 
of the computer and available software in addition to the instrument capability The 
Defense concerns with this type of computer are the same as they would be if the 
computer alone were offered for export under CCL-1565

As an example of the types of problems we have with embedded general purpose 
computers, I would like to relate an incident which occurred in October 1981 As 
you may be aware, Defense sent case processors to Commerce between August and 
October 1981 to eliminate the backlog of cases Commerce had at the time While 
reviewing the Commerce cases, they came across one which was a classic misclassifi- 
cation The case consisted of a small instrument which sat on a table (value of less 
than $20,000) attached by a cable to a double rack-mounted Digital Equipment 
PDP-10 computer which stood on the floor (value over $100,000) The total system 
was classified under as CCL-4529B as an embedded computer The system was cor 
rectly reclassified as CCL-1565 when we brought the case to Commerce's attention, 
but if we had not discovered the case, it could have passed through the system with 
out a Defense review

Question What are we doing to resolve this issue9
Answer. The issue of embedded computers is not as simple as some would make it 

appear True, some analytic instruments are closely associated with chemistry and 
medical applications, but there are a vast number of products which have embedded 
computers which relate to other controlled technology These include Automatic 
Test Equipment (ATE), process control and data acquisition systems The problem is 
that many of these items are misclassified under CCL-4529B On 1 June 1982, De 
fense sent a letter to Commerce detailing cases which minimized or neglected the 
national security concerns of Defense Since the letter is classified, it cannot be pre 
sented in open session

Another closely related issue is Commerce's Bulletin 167 On 20 February 1980, 
Mr Lawrence J Brady made an excellent presentation to the Subcommittee on In 
vestigations of The Committee on Governmental Affairs delineating the problems of 
releasing embedded computers with General License products under Bulletin 167 
Defense has repeatedly requested Commerce to relook at 167 with an eye toward 
rescinding it or at least providing performance limits for the embedded computers

At the current time, Defense is reviewing certain analytical equipment as candi 
dates for decontrol under CCL-4529B These include chromatographs, spectrophoto- 
meters, pH meters, elemental analyzers and thermal analyzers We are currently 
developing the specific criteria under which licensing procedures can be improved

In addition, representatives of the policy and technical side of Defense have met 
with the Scientific Apparatus Makers Association (SAMA) Export Administration 
Act Task Group to exchange ideas on how to best implement an export procedure to 
protect national security while maintaining an effective commercial relationship 
Some of the suggestions which are being evaluated for decontrol by Defense are

1 A clear definition of the computer performance limits
2 The specially designed computer board versus the general purpose computer 

board.
3 One-for-one replacement of critical component and boards to limit potential di 

version
4 Initial shipment of spare parts with General License products
5 Technical modifications to existing systems which would reduce the risk on 

marginal cases
Mr. BONKER. Thank you, Mr. Kapper, for your statement. It is 

succinct and to the point and serves as a basis for me to ask sever 
al questions I have of you today.

The first question, I think, was made obvious by your statement in 
which addressing the unilateral nature of these controls on embed 
ded microprocessors is really hurting our manufacturers. Because 
our Cocom allies do not see fit to control similar equipment, as long 
as we subject our own manufacturers to those controls we are really 
only hurting our own industries. What sense does it make to impose 
unilaterally those controls on our manufacturers?
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MULTILATERAL EFFORTS TO CONTROL MICROPROCESSORS

The second related question concerns a statement made by 
Lionel Olmer, representing the Department of Commerce before 
this subcommittee in hearing on March 1, that Commerce has pro 
posed to Defense as of December 9, 1982 to decontrol 94 classes of 
instruments incorporating microprocessors. To date, the Depart 
ment of Commerce has not received a reply from Defense. Indeed, 
Assistant Secretary Perle, when he appeared before the subcommit 
tee recently, said that DOD has identified certain analytical equip 
ment as candidates for decontrol.

The subcommittee is interested in knowing what DOD's plans 
are with respect to embedded microprocessors. Are you going to do 
anything about bringing about Cocom control of these items or 
ending the unilateral impediments that now exist with respect to 
our own manufacturers. And second, is DOD going to respond to 
Mr. Olmer's inquiry about decontrol of certain items?

Mr. KAPPER. If I may respond.
Mr. BONKER. Yes, sir.
Mr. KAPPER. The United States has included this item of embed 

ded computers in our IL-1565 Cocom proposal, and this is being ne 
gotiated during the list review.

Mr. BONKER. So, are you saying that the administration or the 
State Department, who represents us at Cocom, has included this 
item to be negotiated?

Mr. KAPPER. That is correct.
Mr BONKER. I do not think anyone seriously expects Cocom 

countries to go along with this. Do you expect them to?
Mr. KAPPER. My comments would be a matter of speculation and 

I would hope to see something being achieved in the negotiation. 
Yes, I do.

Mr. BONKER Is there a timeframe?
Mr. KAPPER. A specific timeframe? I do not think so. I think it is 

one of the next items to be discussed.
Mr. BONKER. So, are you saying that the Government's position 

then is to await the outcome of further negotiations between the 
United States and our Cocom allies?

Mr. KAPPER And I think to vigorously pursue the position that 
we have already advanced in our proposal.

Mr. BONKER. The figure?
Mr. KAPPER. What we have advanced in our proposal.
Mr. BONKER. And what you have advanced concerns item 4529B, 

is that correct?
Mr. KAPPER. No, it is IL-1565, which is the international list.
Mr. BONKER. Item 1565?
Mr. KAPPER Yes, sir.
Mr. BONKER. Which is the U.S. proposal?
Mr. KAPPER. That is correct.
Mr. BONKER. Now, this goes on during the list review. When is 

that review concluded?
Mr. KAPPER. There will be a conclusion. It is to be discussed be 

tween April and June of this year.
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Mr. BONKER. What happens if this proposal is not accepted or 
adopted by our allies? What will the Department of Defense's posi 
tion be?

Mr. KAPPER. I think that it would be difficult to speculate. I 
think that is primarily a political decision which would reside 
within international security policy.

Mr. BONKER. Well, the question was, Do we continue to subject 
our own manufacturers to unilateral controls on something that is 
widely available through other Western countries?

Mr. KAPPER. I would hope that our negotiations with our Cocom 
allies will be successful.

Mr. BONKER. If negotiations do not bear fruit, you are still con 
tinuing to insist that unilateral controls be applied?

Mr. KAPPER. That is a policy decision. I am here primarily 
for——

Mr. BONKER. The technical part.
Mr. KAPPER. That is correct.
COMMERCE PROPOSAL TO DECONTROL 94 CLASSES OF INSTRUMENTS

Mr. BONKER. With respect to Mr Olmer's request for DOD's ap 
proval of the decontrol of 94 separate items, Mr. Perle said that he 
was able to identify certain candidates for decontrol.

Do you have anything new to tell the subcommittee on that 
matter?

Mr. KAPPER I think that point was made previously in identify 
ing five major classes of items for decontrol—these are chromato- 
graphs, spectrophotometers, pH meters, elemental analyzers and 
thermal analyzers—have already been identified as candidates.

Mr. BONKER. Out of the 94 that have been submitted by Mr. 
Olmer you come up with 5?

Mr. KAPPER. In the 94, I think that those are subsetted, if you 
will. These five, if you will, cover a great many more than just five 
categories. These are five larger categories.

Mr. BONKER. Can you give the subcommittee an estimate?
Mr. KAPPER. This is the primary priority list which was given to 

us, primarily by industry.
Mr. BONKER. By Mr. Olmer?
Mr. KAPPER. By Commerce and industry.
Mr. BONKER. So, of the 94 that he has submitted to Defense, the 

5 general categories that you made reference here would cover 
most of the 94?

Mr. KAPPER. No, I would not say that. It is not just five items per 
se. I think the key items were identified to us by both Commerce 
and industry for our initial addressal.

As indicated, we expect to have this work completed within the 
next two weeks, and we will be forwarding our recommendations to 
the Commerce Department within 2 weeks.

Mr. BONKER. So, you would expect decontrol in these areas prob 
ably by the time the subcommittee marks up the legislation?

Mr. KAPPER. For a broad statement like that I would be hesitant 
to say that is exactly correct. We are now in the process of pulling 
together all the inputs that we have from the services and from in-
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dustry as well I would not like to prejudge what we will finally 
have within 2 weeks.

Mr. BONKER. Thank you.
Mr. Roth
Mr. ROTH. Thank you, Mr. Chairman,

TECHNOLOGICAL DEVELOPMENTS OF THE PEOPLE'S REPUBLIC OF CHINA

Mr. Kapper, I would like to follow up on the chairman's question 
on Cocom controls. Where will the People's Republic obtain suffi 
cient funds to make purchases, assuming we liberalize the trade 
policy?

I know in our committee here we have heard from previous 
speakers mention that there is an international liquidity problem. 
Is the People's Republic not affected by this situation or, looking at 
it from the practical aspect, is it going to make much difference 
what we do?

Mr. KAPPER. I assume you are talking about the People's Repub 
lic of China, sir?

Mr. ROTH Exactly.
Mr. KAPPER. First our job is not to tell industry whether or not 

somebody has a good line of credit. Our objective is to look at the 
proposed export, see whether or not it has any negative operation 
al, R&D, and/or economic impact directly upon the United States, 
including political impact, and we make judgment calls on those 
bases.

We really do not concern ourselves with what a particular indus 
try will do in the sense of financing, et cetera, for our products. We 
do not consider that our responsibility in Defense per se.

Mr. ROTH. So, you do not look at any other variables that may 
come into the question, is that right?

Mr. KAPPER. Well, I think those four variables that I indicated 
are the most important to our security. We do look at economic im 
pacts but that is typically in a broader perspective.

We are primarily concerned with what is the operational impact 
pro and con, short term, long term, vis-a-vis the U.S. national secu 
rity.

Then, we look at what the technology transfer, what the R&D 
impact would be. Economically, we look at the technology and de 
termine the national security impact. For example, if the U.S. 
Army is also interested in having 100,000 of these items and then 
what the impact would be on our overall purchase price or, for ex 
ample, on the delivery schedule to the Army.

Then obviously, lastly, our policy people look at diplomatic and 
political considerations as well.

Mr. ROTH. When Mr. Mica and I traveled in China—about a year 
and-a-half ago—it seemed to me that the People's Republic of 
China was 50 years behind us in industrial development. Could 
they leap-frog that quickly and use U.S. high technology exports? It 
would seem to me that a society like that has a number of interme 
diate steps to climb before they can even utilize high technology 
and become a major export market for U.S. goods and technology 
of the type regulated by the EAA.
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Mr. KAPPER. I think that what you say is correct when you talk 
about the society at large. By the same token, you can take 50 
years of lead time that we may have or somebody else may have 
and you can leap-frog that in a matter of a few years or in some 
cases even months.

For example, many people do not know how to build transistor 
radios, a simple thing. They know how to use these to communicate 
to their people however. So, I think it depends upon what you 
mean by your statement. I have met a great many Chinese who 
have Ph.D.'s from the United States, from Cal Tech, Berkley, Ohio 
State et cetera. I think you have to be very careful in making the 
extrapolation that because we might "estimate" that we are 50 
years ahead of them that therefore they cannot cover in a much 
shorter time what we took 50 years to achieve.

In certain select areas we have repeatedly seen other nations 
cover that 5 to 10 years quickly. My own experience in Europe a 
number of years ago in the data processing field was a good case in 
point. For example, I used to have Americans come to me when I 
was in Holland and they would say, "Gosh, you guys are 5, 10 
years behind us in software." Well, inside of 3 years we had some 
of the best simulation software around. In fact, it was 3 years later 
before the United States had the equivalent capability.

So, I think you have to more precisely determine what you are 
dealing with in terms of that nation's science and technology infra 
structure, and among other things the sophistication of the produc 
tion base.

You are right in saying that there is a lot of difficulty in absorb 
ing technology. It really is a function of what the nation identifies 
as having the highest priority. You can be certain that if it is 
really important to them they will bend every effort to cover this 
"50 years" in a hurry.

Mr. ROTH. Thank you, Mr. Chairman.
Mr. BONKER. Thank you, Mr. Roth.
Mr. Mica.
Mr. MICA. Thank you, Mr. Chairman.
I would like to know, really, what do you expect the effects of 

any change in policy might have on the United States either politi 
cal or nondiplomatic, diplomatic relations as we have with Taiwan?

Mr. KAPPER. I really feel that is a question more appropriately 
addressed by Mr. Armitage of the Defense Department or Mr. 
Perle. That really is outside my purview.

Mr. MICA. What is the present position—or has there been a po 
sition—with regard to the Government of Taiwan with regard to 
the approaches you are taking now to make adjustments? Has 
there been comment?

Mr. KAPPER. With respect to embedded computers?
Mr. MICA. Or any of the technology transfer, the increased activi 

ty with regard to the People's Republic of China, embedded micro 
processors or computers.

Mr. KAPPER. Well, the mainland Chinese are treated differently. 
The People's Republic of China is treated differently, for example, 
from the Soviet Union in this regard. You know, there is a much 
more open relationship with them.
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In addition, for example with respect to Taiwan, they are treated 
as a free-world country and so have access to essentially anything.

Mr. MICA. Are there special licensing agreements that we have 
with Taiwan that we do not use with any other country?

Mr. KAPPER. None that I know of personally.
EXAMPLES OF CONTROLS ON GOODS CONTAINING MICROPROCESSORS

Mr. MICA. Let me just shift gears for a second I want to come 
back to the issue of an embedded microprocessor in an electrical 
instrument on which we heard testimony last week. That they ac 
tually took one of the American chips out and put a Russian one 
in, and they were still not allowed to market that device.

Maybe I ought to just stick with that a second. Why?
Mr. KAPPER. First, I missed the testimony.
Mr. MICA. We had testimony that a $20,000 medical device was 

manufactured in this country. It had a $5 or $10 chip in it that was 
on the list that could not be exported or would not be approved. 
Therefore, the entire device was turned down.

This particular company testified that they went out and bought 
a chip of Russian origin, put it in their piece of equipment, and it 
still worked the same way, it meets all the criteria, but they still 
could not export the device under our own rules.

Mr. KAPPER. That is unfortunate. I am not familiar with that but 
I think that points up the need, for example, to look at these series 
of equipment that we have looked at, just for that reason.

I think the point that you prefaced it with, it was medical equip 
ment. We have approved many, many types of medical equipment 
to the Soviet Union which contained much more sophisticated ICs 
than just that.

Mr. MICA. Well, let me back up, though. All right, I said medical 
equipment and I think that is a good, legitimate point and we 
ought to put that on a review list and maybe a separate category.

Let us just say for a moment—and I want to have the strongest 
possible safeguards for national security—let us suppose that it was 
a piece of military equipment. Just for purposes of argument, if 
indeed we can go out and buy a chip manufactured by a Soviet bloc 
country and put it in that equipment, still, is that political policy 
or Defense Department policy we just should not market that 
device?

Mr. KAPPER. Well, let me address the key point. It is not just the 
chip. You can go into any Radio Shack store and buy a whole 
bunch of chips. It is the total system that we are concerne^ about.

It is not just "a" chip. It is the total system I think the particu 
lar example that you gave there raises obviously a number of other 
questions. If it is a munitions item, for example, then it is pro 
scribed automatically to any Communist country.

Let us say it is not a military weapon system or a system like 
that. Let us say it is a production quality control piece of instru 
mentation that is rather sophisticated. Anything that makes the 
Soviets' job to produce military equipment, that provides direct and 
significant assistance in their production of military equipment, 
raises obvious concerns in Defense Department.
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Now because we are in a hypothetical as opposed to a specific 
case-by-case item, it is rather difficult to do anything other than be 
generic, as we are. That is the reason why we try to look at each 
and every case in particular to see whether or not it should not be 
controlled.

Mr. MICA. We had a situation where a Florida high-tech firm, 
Perry Oceanographies, tried to sell the PRC some high-technology 
oceanographic equipment. The French came in and underbid Perry. 
Are you familiar with this case?

Mr. KAPPER. No; could you tell me, is it for offshore oil prospect 
ing?

Mr. MICA. I think it was not. I think it was for underseas equip 
ment but I am not certain.

Mr. KAPPER. I am not familiar with this particular case.
Mr. MICA. Something like a small manned submarine to use for 

underseas engineering, and so on.
But the point that I was getting at is, I understand the French 

through subsidies, through credit use, underbid Perry Oceanogra 
phies. I thought it might be a case you might be aware of.

Mr. KAPPER. I am not familiar with it. I am familiar with other 
cases. If I were from the Commerce Department I would be very 
concerned about that.

Mr. MICA. I will pass for now, but if we have a second round, I 
would like an opportunity.

Thank you, Mr. Chairman
Mr. BONKER. Mr. Berman.

NATIONAL SECURITY REASONS FOR UNILATERAL CONTROLS

Mr. BERMAN. Are there kinds of equipment with these embedded 
microprocessors, which only the United States produces and are 
not produced by the other countries in Cocom?

Mr. KAPPER. I do not think there are too many classes of equip 
ment that are not produced by other advanced countries. However, 
I think most of the IC's, for the most part, come from the United 
States. They are under U.S. license, are they not?

Yes, almost all of them.
Mr. BERMAN. Most of the what?
Mr. KAPPER. The integrated circuits that are used, the embedded 

computer itself is normally made in the United States or under li 
cense.

Mr. BERMAN. Integrated circuits is synonymous with embedded 
computers?

Mr. KAPPER. Not all integrated circuits can be equated with em 
bedded computers, but a class of such integrated circuits is one of 
the four classes of integrated computer; that is correct.

Mr. BERMAN. Most of them are produced here, you are saying
Mr. KAPPER. Either produced here or are of United States design 

and produced under agreements with, for example, in multination 
al companies in Germany or Japan, or someplace.

Many of them are also Japanese, as well.
Mr. BERMAN. Well, to an extent the controls at this point are 

unilateral only, am I correct in understanding that?
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Mr. KAPPER Yes, sir; that is the basic issue of concern, putting 
our own industry at a disadvantage.

Mr. HERMAN. Well, the fact that they are unilateral only puts 
our industry at a disadvantage.

Mr. KAPPER. That is correct.
Mr. HERMAN. What is the national security rationale at this time 

if for all intents and purposes just about every type of embedded 
computer or microprocessor can be obtained by the Soviet Union or 
a Soviet bloc country from some other Cocom country?

Mr. KAPPER. They are controlled under IL-1564.
Mr. HERMAN Say that again?
Mr. KAPPER. It is controlled under one of the international list 

numbers that is called IL-1564, which refers to computer chips.
Mr. HERMAN. You are saying it is not unilateral control, they are 

controlled by Cocom?
Mr. KAPPER. The chips are, right.
Mr. HERMAN. Now you have me totally confused. From the chair 

man's initial questions I had a sense that you are trying now to 
initiate negotiations with the Cocom countries to put this equip 
ment on a list of embargoed products. The implication of that is 
that they are not now. And I thought from an earlier answer that 
you indicated that other Western European countries, and Japan 
perhaps, are selling these very types of products to the Soviet 
Union at the present time.

Mr. KAPPER. Right I think the focus here is not on, let us say, 
this IL-1564 but rather the CCL-4529B, which is in short terms the 
embedded computer as opposed to the chip itself.

Mr. HONKER. I think Mr. Herman is laying the groundwork for a 
question. We are imposing unilateral controls on that embedded 
microprocessors, where as other allied countries are not subscrib 
ing to similar controls, which is the subject of U.S. on-going negoti 
ations with Cocom participants to extend those controls multilater- 
ally.

Mr. KAPPER. That is correct.
Mr. HONKER. That is all he is asking.
Mr. KAPPER. I am sorry. Right.
Mr. HERMAN. Well, then the following question is, why even have 

the controls until you have achieved the Cocom agreement? What 
do you accomplish if the Soviets are getting the exact same product 
from another country? What is the national security premise for 
having unilateral controls if there is nothing to be gained in terms 
of national security and there is a conceded disadvantage to Ameri 
can companies? What is it all about?

Mr. KAPPER. Well, I would say this, that if there was no advan 
tage to buying American, why would they? Obviously, there is 
something that the American systems have that the others do not

Mr. HERMAN. From a national security point of view?
Mr. KAPPER. From the standpoint of quality and the standpoint 

of capability, and from the standpoint of the functionality of the 
particular series of equipment that we are talking about.

Mr. HERMAN. Which have national security implications?
Mr. KAPPER. Some of which have national security implications; 

that is correct.
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Mr. BERMAN. And because we make them better it justifies uni 
lateral controls.

Mr. KAPPER. One of the key things is to make sure that we have 
good information in terms of foreign availability, in terms of both 
the quality and quantity, and capability of those.

Mr. BERMAN. What does that have to do with it?
Mr. KAPPER. It is germane in the sense that when you start talk 

ing about a particular U.S. system you need to determine if it is 
militarily critical. If it is a critical piece of equipment relative to or 
directed to a military application, we go through a series of criteria 
to determine if we are the only producers, as opposed to others 
such as the Soviet bloc.

Mr. BERMAN. Or in Cocom?
Mr. KAPPER. Well, let us take the Soviet bloc, if they produce 

products of equivalent quality and quantity, it makes no sense to 
control it.

Mr. HERMAN. That is right, and it does not seem to make much 
more sense to control it if the equivalent quality and quantity are 
available and being received in the Soviet Union from other Cocom 
countries who refuse to embargo those products.

Mr. KAPPER. If we cannot achieve multilateral control, then what 
you say is correct. That is what we are trying to do via our propos 
al to Cocom. That proposal referred to earlier, is ILr-1565.

Mr. BERMAN. Well, then you are now at least giving an answer 
to the chairman's question that if you do not achieve it, it makes 
no sense to continue the unilateral controls.

Mr. KAPPER. I will defer that to—
Mr. BONKER. What he says is that it is a policy matter.
Mr. BERMAN. All right.
Mr. KAPPER. That is correct.
Mr. BONKER. That means Mr. Perle and company
Mr. BERMAN. That is all, Mr. Chairman.
Mr. BONKER. Any further questions?
Well, Mr. Kapper, we have made our way through the technical 

jargon with you. If we can get Mr. Perle back, perhaps he can 
answer questions about some policy matters.

Thank you very much.
Mr. KAPPER. Thank you very much, Mr Chairman, gentlemen.
Mr. BONKER. We now will call to the witness table the following 

people, James A. Gray, Robert W. Sullivan, and John W. Orth.
The second segment will consist of representatives of various in 

terests; at least one who will focus on the question of United 
States-China trade, and a third on the Technical Advisory Commit 
tee and the progress they are making. I am sure that this testimo 
ny will help the subcommittee to understand more fully the dimen 
sions of national security controls as they are presently being ap 
plied.

I think first we will hear from Mr. Gray who is the president of 
the National Machine Tool Builders' Association. He will be fol 
lowed by Roger Sullivan, the executive vice president of the Na 
tional Council for United States-China Trade, and lastly, John 
Orth, who is with Norland Corp. and also chairman of the foreign 
availability subcommittee of the Computer Systems Technical Ad 
visory Committee.
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We will begin with Mr. Gray. It is a pleasure to have you before 
the subcommittee today.

STATEMENT OF JAMES A. GRAY, PRESIDENT, NATIONAL 
MACHINE TOOL BUILDERS' ASSOCIATION

Mr. GRAY. Thank you, Mr. Chairman.
Good afternoon, my name is Jim Gray and I am president of the 

National Machine Tool Builders' Association [NMTBA], a national 
trade association comprised of some 400 members who manufacture 
about 85 percent of the machine tools produced in this country. 
With me today is Jim Mack, our public affairs director at NMTBA.

Mr. Chairman, we certainly appreciate this opportunity to ex 
press our views concerning the renewal of the Export Administra 
tion Act—an issue which, as you know, has a direct and a very sub 
stantial impact on the U.S. machine tool industry.

STATE OF MACHINE TOOL INDUSTRY

Our written testimony documents the serious and dangerous 
state of our industry. Our combined annual output fell from $5.1 
billion in 1981 to $3.6 billion in 1982, a drop of nearly 30 percent. 
The 50-percent drop in new orders that we experienced last year 
means that 1983 shipments will be even lower and the prospects 
for 1983 are very dim.

This dramatic decline can, of course, be attributed in part to the 
worldwide recession but the real culprit can be summed up in just 
two words: import penetration. In recent years, our domestic ma 
chine tool industry has been invaded by foreign competition on a 
scale never before imagined—last year, imports accounted for 
nearly 43 percent of the total U.S. machine tool consumption.

Mr. Chairman, the fact that we are losing an increasingly larger 
share of our domestic market to imports each year is, by itself, 
cause for concern. But even more distressing is the changing char 
acter of that market share. It is increasingly comprised of more 
technologically advanced and defense-sensitive equipment—most of 
it coming from Japan under circumstances that would lead reason 
able people to conclude that the Japanese are engaged in a concert 
ed effort—subsidized directly by the Japanese Government—to pen 
etrate and capture the U.S. machine tool market.

This rather grim outlook leads me to the second point I want to 
make. In light of the unprecedented level of import penetration 
into the domestic market, the opportunity for U.S. machine tool 
builders to competitively export their products has become more 
critical than ever. Unfortunately, the U.S. machine tool industry is 
no exception to our Nation's overall declining share of the world 
export market.

Our portion of the world's machine tool exports has fallen from 
21 percent in 1964 to just 6.7 percent in 1982, placing us well 
behind West Germany with 24.2 percent and Japan, whose share of 
the world market has tripled since 1972 to 13.4 percent last year.

We believe that our export performance can and that it must be 
improved. The degree to which that improvement takes place de 
pends in large measure on the criteria which determines the appli 
cation of export controls. NMTBA's position on this complex sub-
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ject—and the legislation which has been introduced to deal with 
it—is fully documented in our written submission to the subcom 
mittee. I would just like to focus here on some key points of par 
ticular concern to us.

Let me say right up front that NMTBA continues to oppose any 
trade-related activity which would permit our adversaries to sig 
nificantly and directly increase their military capabilities. This 
committee is well aware that Cocom was established to ensure par 
allel controls within the West over exports of militarily critical 
products and technology.

Our written statement indicates that unfortunately many of our 
Cocom allies have adopted a decidedly more flexible interpretation 
of previously agreed-upon controls than we have and are engaging 
in often blatant violations of agreements which are allegedly multi 
lateral.

It may interest you to know, Mr. Chairman, that in 1981 the 
Soviet Union imported approximately $1 billion worth of machine 
tools—the United States supplied only $17 million of that market. 
Clearly, if there is a leakage of machine tool technology it is not 
coming from the United States. Practices such as these are coming 
at a time when the strength of Cocom needs to be reinforced, not 
undermined. This situation demands that our Government send a 
strong and unmistakable signal to these violators that such con 
duct will not be tolerated.

RECOMMENDATIONS FOR NATIONAL SECURITY CONTROLS

In that regard, we suggest that national security export controls 
should be expanded to require the imposition of import controls on 
companies—and in certain instances governments—which patently 
and persistently disregard Cocom guidelines and other alliance- 
wide trade restrictions. When the U.S. companies comply with 
Cocom regulations but its allies do not, export controls actually 
work tothe detriment of the security of the free world in two ways. 
First, Soviet access to militarily critical items is not denied. 
Second, our own critical industrial base is imperiled because the 
economies of scale utilized by our Cocom-violating competitors 
allow them to not only capitalize on the export market but also to 
flood our domestic market with imports.

If national security controls are to be effective, they must be sen 
sible. Therefore, we believe that the commodity control list should 
be more frequently updated in order to add new items to the list 
and to remove outdated items—as dictated by technological devel 
opment.

This could be achieved either through indexing or through more 
frequent Cocom list reviews. We also believe that the criteria 
should be changed so that the controlled item must make a direct 
as well as a significant contribution to the military capability of a 
potential adversary. Theoretically, any export can make an indi 
rect contribution. Unilateral national security control should be 
eliminated on products where there is a history of U.S. approvals 
in significant numbers.

As you have suggested, Mr. Chairman, the act should be amend 
ed to prohibit validated license controls on strategic products to
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Cocom and other countries which provide controls and enforcement 
parallel to that of the United States.

Concerning the issues of foreign availability, we believe that the 
licensing authorities should be required to submit more frequent 
extensive reports to the Congress. With regard to export license ap 
plications under both national security and foreign policy controls, 
we urge the subcommittee to consider the Senate proposal which 
provides that the Government shall accept the applicants' asser 
tions of foreign availability unless able to present reasonable evi 
dence to the contrary. This provision strikes us as eminently rea 
sonable. The subcommittee may also wish to adopt the Senate pro 
posal requiring that the same foreign availability tests that apply 
to national security controls be applied to foreign policy controls.

FOREIGN POLICY CONTROLS

Like you, Mr. Chairman, we generally question the effectiveness 
of using trade as a weapon. However, we recognize that there are 
perhaps occasions in which it may be appropriate to make interna 
tional statements of policy by imposing foreign policy controls on 
selected exports. In that regard, we agree with you that such con 
trols should be applied with a view toward recognizing the overall 
impact on American exporters.

As you suggest, new foreign policy controls should only have a 
prospective effect on existing contracts Retroactive application 
should be prohibited. In the event that the sanctity of existing con 
tracts cannot be maintained, however, U.S. producers of controlled 
items should be protected against the risk of contract interruptions 
brought about by the imposition of new foreign policy controls.

In that regard, we wholeheartedly endorse the chairman's pro 
posal which authorizes the Overseas Private Investment Corpora 
tion to establish a financially self-sustaining program of insurance 
to protect U S firms against damages and losses due to the imposi 
tion of future U.S. controls on exports to achieve foreign policy 
goals. We are confident that in addition to making the current law 
more equitable for those who do export, the bill would encourage 
previously reluctant exports—primarily small businesses—to enter 
into the export market.

We also believe that new foreign policy controls should not be 
applied to the foreign subsidiaries or the licensees of U.S. compa 
nies solely on the basis of intercorporate relationship. While we 
find it difficult to envision a situation where it should be necessary 
to impose new foreign policy controls either retroactively or extra- 
territorially, we believe that the chairman's proposal requiring 
prior congressional approval of such action is an appropriate safe 
guard.

ENFORCEMENT OF THE ACT

With regard to the administration of export controls, we have 
long maintained that the criteria for imposing controls are more 
important than which agency administers them. However, we be 
lieve that the Defense Department already has sufficient authority 
to prevent shipment of items which will enhance the military capa 
bility of a potential adversary Therefore, we join the chairman in
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opposing the transfer of any further authority to DOD in the li 
censing process. We have no objection to transferring much of the 
EAA's enforcement function from the Customs Service to the Com 
merce Department, as the chairman has proposed. However, the 
competition which currently exists between the two agencies is 
counterproductive and should be eliminated.

I know my time is up, Mr. Chairman so just one final point. The 
imposition of export controls for purposes of national security or 
foreign policy curtails not only the ability of our members to trans 
fer the items restricted by such controls but increasingly their abil 
ity to market equipment which is not restricted.

Our members report that potential and often lucrative markets 
are lost to them because of the perception overseas that the United 
States, with its well-known propensity for "light switch" diplomacy 
can impose controls at virtually any time and without any warn 
ing. Without question, the uncertainty and the unpredictability of 
this situation hinder the ability of our members to export to the 
world market on a competitive basis. For example, our members 
frequently find themselves unable to answer with any assurances 
such reasonable questions as, "Will spare parts, replacement ma 
chinery, and service personnel be readily available?"

We urge that in light of this perspective, export controls be ap 
plied as pragmatically as possible. It must be recognized that con 
trols can have a long-term, unintended and perhaps unforeseen 
effect on the export capabilities of American manufacturers and, 
ultimately, the national security of the United States.

Thank you.
[Mr. Gray's prepared statement follows:]
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PREPARED STATEMENT OF JAMES A. GRAY, PRESIDENT, NATIONAL MACHINE TOOL 

BUILDERS' ASSOCIATION

I. INTRODUCTION

Good afternoon, my name is James A. Gray. I am 

President of the National Machine Tool Builders' Association 

(NHTBA), a national trade association comprised of approximately 400 

member companies which account for nearly 85% of United States 

machine tool production. With me today is James H. Mack, Public 

Affairs Director at NHTBA.

Mr. Chairman, we certainly appreciate this opportunity 

to express our views concerning renewal of the Export Administration 

Act — an issue which, as you know, has direct and very substantial 

impact on the U.S. machine tool industry. We commend your many 

initiatives in this area, including the introduction of H.R. 1566, 

the Export Promotion and Control Act of 1983. In addition, we are 

confident that your introduction of H.R. 1S65, which amends the 

Foreign Assistance Act of 1961, will enable our members to engage in 

export activities without fear of suffering debilitating losses 

occasioned by the prospective application of foreign policy export 

controls. Your long-standing familiarity with the administration of 

export controls, along with your willingness to explore all sides of 

the question, have established a sound and credible basis for
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constructive dialogue concerning U.S. export policy. We are very 

pleased to be a part of that dialogue. 

A. The U.S. Machine Tool Industry Today

Before proceeding with our comments concerning export 

legislation, we would like to offer the Subcommittee a brief 

overview of the U.S. machine tool industry and where it is today. 

NHTBA represents those in the business of manufacturing the tools of 

metalworking productivity, including machine tools, cutting, 

grinding and forming machines, electrical and electronic controls, 

universal measuring machines, and automated production systems. The 

American machine tool industry accounts for a very basic and 

strategic segment of the U.S. defense-industrial base — this is the 

industry that builds the machines that are the foundation of our 

military readiness and our ability to respond in the event of a 

national emergency.

For the U.S. machine tool industry, 1981 and 1982 were 

years of retrenchment — sustained decline following six years of 

strength. One of the most accurate indicators of the severity of 

the decline is the industry's rate of new order acquisition. After 

experiencing virtually uninterrupted growth from mid-1975 through 

mid-1980, orders for new machine tools (both metal cutting and metal 

forming) at first leveled off and then began a cyclical decline as 

the nation's economy slipped further into recession.

The unexpected extremity of the 1981-82 recession, 

especially in such major markets for machine tools as the 

automotive, aerospace, farm implement, and construction equipment
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industries, led to a decline in net new orders of nearly 50% in 1982 

— following a drop of 37% in 1981. The cumulative collapse in 

U.S. orders, from the peak in early 1979, is a staggering 81%. 

Unfortunately, industry analysts predict that the outlook for 1983 

will be equally unpromising. Our most recent data indicate that net 

new orders for January, 1983 were 55% below those for January, 1982.

Shipments and employment have also dropped

dramatically. Unfortunately, because of the time that is required 

to build capital equipment like machine tools, shipments necessarily 

follow orders. Thus, although shipments fell about 30% — from $5.1 

billion in 1981 to $3.6 billion in 1982 — they will continue to 

decline in 1983, because of the drop in orders.

In December 1975, at the bottom of the last recession, 

the total employment in the industry was 82,800. Five years later, 

at the peak of the next cycle in May of 1980, the industry's 

employment had grown to 110,000. Since then, however, employment 

has fallen sharply to 68,600 as of December, 1982, the latest month 

for which figures are available. This represents a 37.6% decline in 

employment — a loss of more than 41,000 jobs — in less than two 

and a half years. Total employment thus stands at a level 

substantially below the level that was reached at the bottom of the 

last cycle.

It is particularly interesting to note that the 

decline in employment of production workers is greater than the

dollars.
For purposes of this statement, values are based on current 

ars.
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decline in overall employment and has reached into the ranks of 

workers with relatively high levels of seniority and competence. 

Industry management is deeply concerned about the implications of 

this development for the industry's competitive position. The 

quality of our industry's products depends to a substantial extent 

on the competence of its production workers. Skilled production 

workers who are laid off and then find other ]obs will be reluctant 

to return to a cyclical industry that is, as documented below, 

seriously threatened by imports. Efficiency and quality are likely 

to suffer, thereby further eroding our industry's competitive 

posture. 

B. Machine Tool Imports: Penetration On An Unprecedented Scale

There are several factors to be considered when

assessing the status of the U.S. machine tool industry. Clearly, 

the recent economic downturn and the decline in the nation's rate of 

capital spending resulting from it have played a significant role. 

Even more significant, however, is the phenomenal influx of imported 

machine tools. Since 1964, America's imports of foreign machine 

tools have increased seven-fold from 4.5% of total consumption 19 

years ago to 35.3% xn 1982, based on value. (Exhibit I) As a share 

of units (that is, machines actually installed), imports accounted 

for nearly 43% of U.S. consumption in the -first three quarters of 

1982. During this period, orders for D.S. machine tools fell 50%.

As as result of the rising tide of imports, the 

machine tool industry's balance of trade was negative for the first
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time in history in 1978. In 1979 the trade deficit reached $400 

million; $513 million in 1980; $455 million in 1981. The industry 

suffered its fifth straight year of negative trade balance in 1982 

with a deficit of $638 million. (Exhibit II)

We are not suggesting that import sales in our

domestic market are a new phenomenon. However, both the level and 

the character of these sales, particularly within the last several 

years/ is unquestionably alarming. Exhibit III/ for example, 

clearly illustrtes the dramatic jump in the value of foreign machine 

tools sold in the United States between 1977 and 1981. Japan's 

machine tool shipments to the United States increased substantially 

during this period (both in terms of actual dollar value and in 

terms of relative market share), more than quadrupling since 1977. 

Exhibit IV, detailing Japan's top ten machine tool markets for the 

years 1976 and 1981, shows that in 1976, the United States market 

accounted for 22.4% of all machine tools exported from Japan. (Even 

at this point, American purchases comprised the single largest 

export market for Japanese machine tool builders, with the Republic 

of Korea second at 19.1%.) By 1981, almost half of the machine 

tools exported from Japan were destined for American buyers — more 

than eight times the volume sold to West Germany, the second largest 

Japanese foreign market in 1981.

The fact that we are losing an increasingly larger 

share of our domestic machine tool market to imports each year is, 

by itself, cause for concern. But perhaps even more disturbing is
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the changing character of that market share — it is increasingly 

comprised of more technologically advanced and defense-sensitive 

equipment. (Exhibit V) During the first half of 1982, imports, 

based on value, accounted for 53.3% of the numerically controlled 

(NC) lathes, 42.7% of NC machining centers, 43.9% of forging 

machines, and 32.7% of the boring machines purchased in the United 

States. Japan's share of these high technology imports was 

substantial — for the first half of 1982, 78.9% of the Japanese 

metal cutting machines exports to the U.S. consisted of equipment 

with sophisticated numerical controls. Japanese exports of high 

technology machining centers to the United States have increased 

dramatically over the past several years to where they totaled more 

than $168 million in the first half of 1982.

It is interesting to note that these very same product 

lines — computer controlled metal cutting machines — have been 

identified by the Defense Department as the most critical to the 

production of weapons systems (and thus subject to the most 

extensive export controls). This leads one to the inescapable 

conclusion that our vital defense base is being eroded and 

threatened by imports.

The Japanese targeting of the U.S. machine tool 

industry is a major factor influencing the unprecedented import 

invasion. Last December, the Senate recognized this problem by 

adopting a sense-of-the-Senate resolution urging the President to 

deny the investment tax credit applied to certain Japanese
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machine tools, based upon Japanese targeting practices. The 

resolution was co-sponsored by 26 Senators, including the Chairman 

and six members of this Committee.

In addition, the Japanese and others continue to ship 

machine tools to Communist countries (despite the COCOM 

proscriptions), enabling them to achieve greater competitiveness in 

the U.S. market. The national security implications for the Onited 

States are obvious. NMTBA believes that the current levels of high 

technology imports cannot be tolerated, particularly when this 

startling trend shows every sign of escalating.

II. THE ABILITY TO ENTER AND REMAIN IN THE WORLD EXPORT MARKET 
IS VITALLY IMPORTANT TO AMERICAN MANOPACTORERS — INCLUDING 
MACHINE TOOL BOILDERS. HOWEVER, O.S. EXPORT PERFORMANCE 
HAS SHARPLY ERODED IN RECENT YEARS.

A. The Significance Of A Strong Export Market

As you have recognized, Mr. Chairman, the strength of 

our nation's economy depends, in large measure, on a thriving export 

market for American products. A more stable dollar, reduction of 

the spiraling federal deficit, and the creation of jobs 2 are 

inextricably linked to healthy export performance. In addition, the 

international influence and prestige of the Onited States can only 

be enhanced by prolific export activity.

2one out of every seven O.S. jobs is export-dependent.
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Later in this statement, we will document the

importance of exports to the continued health of the U.S. machine 

tool industry. These data indicate that while the U.S. market is 

subject to wide cyclical fluctuations, the world machine tool market 

reflects a pattern of steady growth. These data also show that 

approximately half the consumption of machine tools outside the 

United States exists in the Communist countries. Thus, unless 

export controls are applied multilaterally to the Communist 

countries, the U.S. machine tool industry is placed at a severe 

competitive disadvantage — at home and abroad.

For the U.S. machine tool industry, the vigorous

expansion of export markets has always been a primary objective. In 

light of the current levels of import penetration, however, the 

industry's ability to export on a competitive basis has become 

absolutely essential. Given the importance of export activity to 

America's machine tool builders and our problems with 

government-imposed limitations on exports, we feel it is appropriate 

to briefly apprise the Committee of the ongoing export promotion 

efforts undertaken by NHTBA and its member companies. 

B. Export Promotion Activities Sponsored By NHTBA

NHTBA, on behalf of the American machine tool 

industry, is devoting its own resources to the development and 

maintenance of international markets around the world. The 

Association has three full time staff directors who spend virtually 

their full time overseas promoting U.S. machine tool exports, with 

considerable assistance from the Department of Commerce.
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NMTBA develops seminars and workshops to train our 

members' marketing and service personnel on all aspects of 

international trade. We conduct market research analysis to 

identify promising markets for industry development. We have 

conducted more than 40 Industry-Organized, Government-Approved 

(IOGA) overseas promotional activities to help establish a viable 

foothold in these new markets; approximately 15 major promotional 

events (including catalogue shows and international trade fairs) are 

planned for 1983. We sponsor foreign exhibitions so that our 

members will have more opportunities to display their products 

overseas. We organize reverse trade missions to bring foreign 

buyers to our members' plants. And we bring large groups of foreign 

visitors to the International Machine Tool Show in Chicago every two 

years. In 1982, we attracted more than 5,600 foreign visitors — 

despite the depressed economic climate. The Commerce Department has 

worked closely with us in the development and implementation of 

these programs, as have the commercial officers in our trade centers 

and embassies throughout the world.

One year ago, we concluded the most extensive machine 

tool show ever held in Mexico. (In 1981, Mexico surpassed Canada to 

become the U.S. machine tool industry's largest export market.) The 

show, held in conjunction with the Commerce Department and the U.S. 

7ra<1e Center staff in Mexico City, was a resounding success, 

oespite the severe devaluation of the peso, the show registered more 

than 4,000 potential end-users of American machine tools and nearly 

$3 million in equipment was purchased directly off the show floor.

28-755 0-86-18
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Later this month in Beijing, we will begin the first 

formal exhibition of American machine tools ever held in the 

People's Republic of China. 

C. The Export Outlook For The U.S.

Having acknowledged the importance of sustained export 

activity, it is discouraging to note that in fact, overall U.S. 

export performance is unmistakably on the decline — since 1960, the 

U.S. share of manufactured exports has slid from 22.8% to 6.7% of 

the world total. This decline is evidenced by a rapidly mounting 

trade deficit (the Department of Commerce estimates a staggering 

$31.8 billion in 1982) and indications that the competitive edge 

traditionally held by American industry is steadily slipping away. 

While countries like West Germany export 36% of its gross national 

product (Canada/ 27%; the United Kingdom, 22%), the United States 

consumes all but 18% of domestic production. Recent statistics 

indicate that a mere 4% of this country's 350,000 manufacturers 

market their products abroad and, of those, 200 industrial 

"heavyweights" account for almost 80% of all U.S. exports.

Unfortunately, the U.S. machine tool industry is no 

exception to our nation's declining share of the world export 

market. When we look at the dollar value of machine tool exports, 

the results appear to be encouraging. But when we view our exports 

as a percentage of all machine tool exports worldwide, the results 

indicate that our industry's share of the international marketplace 

has seriously eroded over the past 20 years. The U.S. portion of 

the world's machine tool exports fell from 21% in 1964 to just
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6.7% in 1982, placing us well behind West Germany (24.2%) and Japan 

(13.4%) as a machine tool exporting nation.

Consider that in the mid-1960's, American machine tool 

builders supplied approximately one-third of the total global 

market. In other words, one out of every three machine tools 

consumed in the world (including the U.S.) was a product of our 

domestic machine tool industry. By the end of 1982, however, that 

portion had fallen to only one in six. Certainly the overwhelming 

invasion of our domestic market by foreign competition has 

contributed heavily to this dramatic decline. However, this 

startling reduction can also be attributed to our industry's 

substantial loss of world export market share. 

D. The Export Outlook For Our Foreign Competitors

While the U.S. machine tool industry's percentage 

share of the world export market has oscillated since 1972 with a 

net decline of about 8%, Japan's percentage share has increased 

threefold over the past ten years. Exhibit VI illustrates that 

Japan's substantial increase during this period has also cut into 

the percentage share of West Germany, the perennial front-runner in 

machine tool exports. West Germany, while still the leader, has 

seen its percentage share of the world export market decline by 

12.3% since 1972.

Machine tool exports to Eastern Europe and the Soviet 

Union also indicate some very revealing trends. In the early 

1970's, the U.S. established itself as a machine tool exporter to 

Eastern Europe. Prom 1970-75, U.S. exports to the Eastern Bloc 

countries increased from $7.5 million to $99.4 million, an average
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annual growth of 68%. (Exhibit VII) From the peak in 1975. 

however, our exports fell to $20.3 million in 1981 — about where we 

had been in 1972.

By contrast, the other major Western suppliers (Japan, 

West Germany, Italy, France and Switzerland) increased their share 

of total machine tool exports to Eastern Europe — beginning in 

1975. (Exhibit VIII) In 1975, these countries accounted for 77% of 

Eastern Bloc machine tool imports; by the end of 1979, that 

proportion had increased to 88%. Interestingly, this 11% gain 

approximates the U.S. share of Eastern Bloc machine tool imports in 

1975. (From 1975 to 1979, the U.S. share of imports to this region 

fell from 11.3% to 1.5%.) Obviously, our Western competitors (and, 

with the exception of Switzerland, fellow COCOM members) took up the 

slack created by our relative absence from the East European market
A

during those years.

Consistent with its pattern of machine tool exports to 

Eastern Europe, U.S. shipments to the Soviet Union declined 

following a peak in 1975 when $89.1 million in U.S. equipment 

entered the Soviet market — 15.7% of total U.S. machine tool 

exports that year. By 1982, we were exporting only $1.1 million in 

machine tools (.2% of our total export market) to the Soviets — a

3The most recent year for which complete data are available.

Preliminary data indicate that shipments of U.S. machine 
tools to Eastern Europe remained in the range of 1-2% of the 
region's total imports for 1980-82.
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cumulative decline of 98% over the seven year period; an average 

annual decline of 25%.

Although information is sketchy with regard to the

Soviet Union's machine tool imports from other suppliers, we do know 

that the U.S.S.R. is high dependent upon West Germany for imports of 

NC turning machines. (Exhibit IX) Exhibit IX also indicates that 

Japan is a primary source of the Soviets' machining centers. (The 

table shows that by comparison, the U.S. is definitely not a factor 

in Soviet imports of NC machinery.) 

E. The Decline in U.S. Export Performance

The reasons for the decline in U.S. export performance 

(both generally and specifically with regard to the machine tool 

industry) are varied and complex. Certainly, contributing factors 

include: the worldwide recession, the inability of U.S. firms to be 

price competitive in overseas markets, lack of capital investment 

here at home, and the fact that the United States is consistently 

lagging behind its competitors in expenditures for export promotion 

and research and development. It is also true that manyAmerican 

manufacturers have been reluctant to enter what they perceive to be 

the complex and overwhelming world of international trade. (In that 

regard, however, we are confident that the Export

^Senator John Glenn recently noted that while R & D 
expenditures in the U.S. (as a proportion of GNP) have declined by 
20% since 1964, West Germany, Japan and the Soviet Union have 
significantly increased the proportion of their GNP's devoted to R & 
D investment — by 46%, 32% and 30%, respectively.
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Trading Company Act (P.L. 97-290), favorably reported by this 

Subcommittee one year ago and signed into law last October, will 

assist in providing sorely needed incentives for small and 

medium-sized businesses to enter the export market.)

In addition, NMTBA believes that, in certain 

instances, our government's uneven and often ill-considered 

application of export controls must also be recognized as an 

impediment (albeit unintended) to the export prospects of those who 

manufacture and market American products. We will share with the 

Subcommittee why this is so. 

III. THE EXPORT ADMINISTRATION ACT

We have demonstrated that the opportunity to export on 

a competitive basis is crucial to the U.S. machine tool industry. 

We believe that our export performance can — that it must — be 

improved. The degree to which that improvement takes place depends 

in no small part on the criteria, set forth in the Export 

Administration Act of 1979 (E.A.A.), which determine the application 

of export controls. The Act, as you know, expires at the end of 

this fiscal year. We view the reauthorization process as a welcome 

opportunity to acknowledge the progress which has been made and to 

identify those areas where further adjustments may be desirable, and 

in fact, necessary.

Mr. Chairman, our members report that overall,

distinct improvements have been made in the general export licensing 

system since enactment of the E.A.A. four years ago •— particularly 

with regard to the notorious delays which plagued the system prior
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to 1979. While we genuinely appreciate the significant changes that 

have been made in that regard, we firmly believe that further 

refinements, enumerated below, will improve the current law. 

A- Administration of the Act

Mr. Chairman, we have long maintained that the

statutory criteria for imposing export controls (and the philosophy 

of those who implement them) are more important than which agency 

administers such controls. However, we believe that the Department 

of Defense already has sufficient authority under the current Act to 

prevent shipments of items which will enhance the military 

capability of a potential adversary. Therefore, we join you in 

opposing the transfer of any further authority to the DOD with 

regard to the licensing process.

We do not object to the transfer of much of the Act's 

enforcement authority (including the responsibility for post-seizure 

investigations) from the U.S. Customs Service to the Department of 

Commerce. (Sec. 107 of H.R. 1566.) However, the competition which 

currently exists between the two agencies is counterproductive and 

should be eliminated.

We believe that Chairman Honker's proposal directing 

the Customs Service to employ targeted rather than random 

inspections of outbound cargo (Sec. 107 (3)(c) of H.R. 1566) would 

significantly reduce the harassment and delays which currently 

pervade the inspection process.

Also on the subject of delays, we urge the 

Subcommittee to adopt the Senate proposal requiring that the current
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suspense points and overall 90-day time limitation on licensing 

decisions-be reduced, across-the-board, by one-third. (Sec. 10 of 

S. 397) However, we believe that this step requires a greater 

commitment of resources to the staffing of export control agencies 

with competent personnel who have substantial technical expertise in 

the area they are charged with overseeing. The Defense Department, 

for example, is woefully lacking in such technical expertise in our 

particular area of concern — machine tools. 

B. National Security Controls

Machine tools have long been recognized as essential 

to military production. Therefore, controls imposed for purposes of 

national security have a direct and often substantial impact on our 

members' ability to export much of the equipment they manufacture.

NMTBA recognizes that our nation's ability to maintain 

a defense-industrial edge over its potential adversaries is 

absolutely essential. In that regard, we continue to adamantly 

oppose any trade-related activity which would permit our adversaries 

to significantly and directly increase their military capabilities.

The Subcommittee is well aware that COCOM was

established to ensure a degree of uniformity among the major Western 

trading nations' policies concerning the transfer of militarily 

critical technology. Unfortunately, many of our COCOM allies have 

adopted a decidedly more flexible interpretatin of export controls 

than we have -- and, in fact, are engaging in sometimes blatant 

violation of agreements which are allegedly multi-lateral.
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Consider, for example, that approximately 25% of the 

world market (about half of the market outside the U.S.) for machine 

tools lies in the Communist countries. In 1981, the Soviet Union 

imported $1 billion worth of machine tools; the United States 

supplied only $17 million of that market. U.S. machine tool 

builders, then, are effectively denied access to about half of their 

potential export market. But comparable equipment, manufactured by 

other COCOM members, enters the Communist countries in clear 

violation of COCOM regulations. In 1981, for example, 88% of the 

machine tools going into the Soviet Union came from Western allies 

(and fellow COCOM members); the U.S. share accounted for 

approximately 1.5%.

Although not all of these shipments were in violation 

of COCOM agreements, it is significant that the average unit value 

of the machining centers exported by Japan to the Soviet Union 

between 1979 and 1981 ($172,000 in 1979; $160,500 in 1980; $212,650 

in 1981) was substantially higher than the average unit value of 

total machining center production during those years ($94,950; 

$93,900; and $101,400 respectively). Clearly, machining centers of 

this value are highly sophisticated pieces of metalworking equipment 

and many were of the type which our members would be prevented from 

shipping.

Clearly, Mr. Chairman, if there is a leakage of

machine tool technology to the Soviet Union, it most assuredly is 

not coming from us — a fact that the Soviets themselves have 

acknowledged. Commenting last month on the likelihood that Soviet
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orders for machinery and related equipment from the U.S. would be 

even lower this year, an economist with the Soviet Ministry of 

Foreign Trade remarked: "Our image of the U.S. is not as an 

industrial nation, but as a supplier of farm products." In that 

regard, an American representative of a U.S. international trading 

concern located in Moscow recently observed that "in fact, the 

Soviets have found alternate sources of supply [for machinery] and 

will be reluctant to ditch their new trading partners."

The People's Republic of China provides another

example of COCOM non-compliance. Chinese manufacturers (potential 

end-users of American machine tools) have visited our members' 

plants, only to find that export licenses could not be issued for 

the equipment they wished to purchase. Consequently, their orders 

were filled elsewhere — by other COCOM members.

Practices such as these — increasingly widespread — 

are coming at a time when the strength of COCOM needs to be 

reinforced, not undermined. This situation demands that our 

government send a strong and unmistakable signal indicating that 

such conduct will not be tolerated. NTMBA believes the most 

effective means of communicating that message is by imposing import 

controls on companies (and, in certain instances, governments) which 

patently and persistently disregard COCOM regulations and/or other

6 "Cash-Short Soviets Cool to U.S. Firms, But Moscow Nurtures 
Other Trade Ties," The Wall Street Journal, February 16, 1983, p. 34.

7 Id.



549

alliance-wide trade restrictions. We suggest, therefore, that 

national security export controls (Sec. 5 of the E.A.A.) be expanded 

to authorize, at the President's discretion, the restriction of 

imports into the U.S. as a means of deterring willful violations of 

COCOM agreements by our allies, who are committed to uphold their 

obligations to deny potential adversaries the access to militarily 

critical items.

Mr. Chairman, when the U.S. complies with COCOM

regulations, but our allies do not, export controls actually work to 

the detriment of the security of the free world — in two ways. 

First, Communist Bloc access to militarily critical items is not 

denied. Second, our own critical industrial base is imperiled 

because the economies of scale utilized by our COCOM-violatlng 

competitors allow them not only to capitalize on the export market, 

but to flood our domestic market with imports as well.

Statutory authority which allows the President to

impose import restrictions under conditions which threaten to erode 

our nation's defense posture is clearly consistent with Article XXI 

of the General Agreement on Tariffs and Trade (GATT), which provides 

that:

"Cn]othing is this Agreement shall be construed 
. . . (b) to prevent any contracting party from taking 
any action which it considers necessary for the 
protection of its essential security interest . . . 
(ii) relating to the traffic in arms, ammunition and 
implements of war and to such traffic in other goods 
and materials as is carried on directly or indirectly 
for the purpose of supplying a military establishment. 
..." (Emphasis added.)
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As Professor Jackson has observed, this "language explicitly gives the 

right of determining necessity to each individual government." 

Moreover, "[d]uring the discussion in the original GATT section, it was

stated that 'every country must have the last resort on questions
o 

relating to its own security.'"

With regard to the criteria by which national security 

controls are applied, NMTBA recommends that Section 3(2)(A) of the 

E.A.A. be amended so that the controls could be imposed only if an item 

would make a "direct" as well as a "significant" contribution to the 

military potential of an adversary. Theoretically, any export could 

make an indirect contribution.

NMTBA supports the Chairman's proposal prohibiting validated 

license controls on exports of strategic products to COCOM and other 

countries which provide controls and enforcement parallel to that of 

the United States. (Sec. 102(a) of H.R. 1566) We also believe that 

new controls on free-world technology transfers should be accompanied 

by removal of validated license controls on exports to the COCOM 

countries of the products that are the result of that technology. 

However, re-export controls could be maintained.

And, as you suggest, Mr. Chairman, unilateral national 

security controls should be eliminated on products where there is a

8J. Jackson, World Trade and the Law of GATT § 28.4 at 748. 

9 Id. at 749, quoting GATT Doc. Cp.3/20, at 3 (1949).
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history of consistent U.S. approvals in significant numbers. (Sec. 

102(b) of H.F. 1566) We also propose that new unilateral controls 

should be prohibited, except under extraordinary circumstances. Any 

new unilateral control so imposed should automatically expire after one 

year, unless COCOM adopts that control.

The threshold for distribution licenses should be

lowered, with wider use by the Commerce Department encouraged. We 

support the Chairman's recommendation that a new comprehensive 

operations license for intercorporate technology transfers (or 

transfers to foreign licensees) be established. (Sec. 101 of H.R. 

1566) As Congressman Bonker has observed, "such a license could 

facilitate trade by companies with unblemished records of compliance 

with export controls." We also urge the Subcommittee to adopt the 

Senate proposal which strengthens the authority for the issuance of 

qualified general licenses for items not requiring COCOM approval. 

(Sec. 17 of S. 397). 

C. Commodity Control List

Legislative or Committee Report language should mandate 

indexing or other methods of "policing" the Commodity Control List 

(CCL) as technology becomes obsolete. An indexing mechanism which 

provides for frequent list reviews is an essential prerequisite for the 

realistic imposition of export controls. In this regard, it would be 

useful to establish a national center for technical expertise, which 

could be called on to evaluate items of high technical complexity, as 

well as questions relating to foreign availability. For this reason.
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Mr. Chairman, we must respectfully oppose the provision in S. 434 which 

repeals Section 5(g) of the E.A.A. mandating the indexing, where 

possible, of the CCL.

An effective indexing system should work both to remove 

technologies and products from the CCL as their usage becomes 

commonplace worldwide and to add new militarily critical technologies 

and products as they develop.

Unfortunately, the current practice does not work this 

way. For example, many three axis machine tools remain on the CCL, 

even though they are no longer regarded (here or abroad) as 

"state-of-the-art" manufacturing technology. This leads to widespread 

avoidance of multilateral export controls by our COCOM allies, who are 

decidedly less literal in their interpretation of the COCOM list than 

is our own government, which either denies license applications for the 

shipments of these products or engages in the delay-ridden process of 

seeking exception requests for their export from COCOM. The fact that 

our allies do not often avail themselves of the COCOM exception request 

process does not mean that they do not export proscribed items — it 

means that they have

simply engaged in their own form of list-indexation and have shipped 

items to our potential adversaries, based on their own 

interpretations of the impact of technological change on the list's 

intended purpose.

By the same token, items are not included on the COCOM 

list, simply because they were developed after the list was
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developed. Robotics is a good example, it may shock the 

Subcommittee to learn that industrial robots are not included on the 

COCOM list. U.S. efforts to include them in the current COCOM list 

review are, we understand, being vigorously resisted by Japan. An 

indexing system would have included them a long time ago.

The advantages of indexing could alternatively be 

achieved, if COCOM list reviews would be conducted on a continual 

basis, instead of the tri-annual basis currently mandated by the 

E.A.A. In either case, technologies and products could be 

systematically added and removed from the Commodity Control List in 

a manner which would distinctly enhance the effective enforcement of 

the list's proscriptions by all parties concerned.

In that regard, we support Chairman Honker's proposal 

which eliminates license requirements based solely on the fact that 

a product contains an imbedded, non-reprogrammable processor. (Sec. 

102(b)(2) of H.R. 1566) While the proposal would have no immediate 

impact on the machine tool industry (due to other controls which are 

currently in place), we view it as a sizable step forward towards a 

more flexible and realistic application of export controls. 

D. Foreign Availability

NMTBA firmly believes that the Act should be amended 

to require licensing authorities to submit more frequent and 

extensive reports to the Congress regarding the government's efforts 

to assess foreign availability. Such a provision would help ensure
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that determinations of foreign availability will be more accurate — 

and more timely.

With regard to export license applications under both 

national security and foreign policy controls, we endorse the Senate 

proposal that the government shall accept applicant's assertions of 

foreign availability, unless able to present evidence to the 

contrary. (Sec. 2(c)(4) of S. 397) This provision strikes us as 

eminently reasonable, and we urge its inclusion in the 

Subcommittee's final version of the legislation. Our members have, 

in the past, submitted the catalogues of foreign manufacturers, as 

well as articles and pictures from trade journals, with their 

license applications. The U.S. government has considered this 

material inadequate for purposes of proving foreign availability. 

Numerous executives from our member companies, upon returning from 

visits to factories in the controlled countries, have offered to 

submit sworn affidavits attesting to the equipment they have seen 

installed in these countries. The U.S. agencies involved with 

processing the licenses have never seriously considered that such 

affidavits might help establish foreign availability and, 

consequently, have never asked for them. As Senator Heinz noted 

when introducing S. 397, this provision will ensure that "business 

assertions will no longer be simply dismissed.*
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E. Foreign Policy Controls

Like you, Mr. Chairman, we generally question the

effectiveness of using trade as a "weapon." However, we recognize 

that there are perhaps occasions in which it may be appropriate to 

make international statements of policy by imposing foreign policy 

controls on selected exports. In that regard, we agree with you 

that such controls should be applied with a view toward recognizing 

the overall economic impact on American exporters.

Mr. Chairman, with regard to the criteria by which 

foreign policy control are imposed, we feel that some changes are 

long overdue. First, the current requirement that the President 

"consider" certain factors before imposing new controls should be 

changed to a requirement that he "determine" these factors. The 

Senate provision requires, for example, that controls may only be 

imposed if the President determines that the controls will achieve 

the intended foreign policy objective, and that other countries will 

support the imposition or expansion of the controls. He believe 

that such a change would place the burden of proof for justifying 

controls where it most appropriately belongs — on the President.

NMTBA also believes that foreign policy sanctions

should be expanded by authorizing the imposition of import controls 

on appropriate products from the controlled country. Such action 

would effectively put "bite" into the controls. Under the current 

Act, if the U.S. imposed foreign policy controls on machine tool 

exports to Libya, for example, Libyan oil could still be imported to
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this country. It is illogical that while American machine tool 

builders would be denied access to Libyan markets, the revenue 

generated from the sale of Libyan oil in the U.S. could be used to 

purchase machine tools somewhere else.

As you suggesti Mr. Chairman, new foreign policy

controls should have only a prospective effect on those contractual 

agreements existing at the time the controls are imposed — 

retroactive application should be prohibited. (Sec. 104(a) of H.R. 

1566) In the event that the sanctity of existing contracts cannot 

be maintained, however, U.S. producers of controlled items should be 

protected against the risk of contract interruption brought about by 

the imposition of new foreign policy controls. In that regard, we 

wholeheartedly endorse H.R. 1565, which authorizes the Overseas 

Private Investment Corporation to establish a financially 

self-sustaining program of insurance to protect U.S. firms against 

damages and losses due to the imposition of future U.S. controls on 

exports to achieve foreign policy goals. We are confident that in 

addition to making the current law more equitable for those who do 

export, H.R. 1565 will encourage previously reluctant exporters 

(primarily small businesses) to enter the market.

The well-being and development of U.S. foreign

investments and commerce should be a primary objective of U.S. trade 

policy. The extra-territorial application of U.S. export controls 

to foreign subsidiaries clearly interferes with the accomplishment 

of that objective. Therefore, we support the Chairman's proposal
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that new foreign policy controls should not be applied to the 

foreign subsidiaries or licensees of U.S. companies, solely on the 

basis of inter-corpocate relationships. (Sec. 105(a) of H.R. 1566)

While we find it difficult to envision a situation 

where it should be necessary to impose new foreign policy controls 

either retroactively or extraterritorially/ we believe that the 

Chairman's proposal requiring prior Congressional approval of such 

action is an appropriate safeguard.

Finally, we strongly urge the Subcommittee to adopt 

the Senate proposal mandating that the same foreign availability 

test currently applied to national security controls also be applied 

to foreign policy controls (Sec. 2(c) of S. 397) — thereby creating 

a far more stringent test for the application of foreign policy 

controls when there are credible indications of foreign availability.

The reforms of Section 6 proposed by Chairman Bonker 

are a major step in the right direction. The additional reforms we 

have suggested concerning the foreign availability test and changing 

the criteria from a "consideration" to a "determination" format, 

together with the added "weapon" of import controls for foreign 

policy purposes, will help make U.S. exports more competitive — 

without unnecessarily impeding the President's authority to employ 

the Act in the conduct of foreign policy.
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F. Treaty Status of COCOM

NMTBA has no objection to efforts to elevate COCOM to 

treaty status and to expand its coverage to other countries through 

multilateral or bilateral agreements. We believe that such efforts 

would strengthen multilateral compliance with national security 

controls, and would also establish a sound basis for the development 

of multilateral agreements regarding the imposition of foreign 

policy controls. Therefore, we urge that such a provision be 

included in the legislation ultimately reported by the full 

Committee. 

G. Enforcement of the Act

NMTBA supports Section 106(c) of H.R. 1566, which

provides that anyone convicted of a violation under Secton 5 of the 

E.A.A. shall forfeit any property interest or proceeds related to 

the goods or technology that were the subject of the violation. In 

addition, the Subcommittee may wish to go one step further and make 

it a criminal offense to (1) possess restricted items with the 

intent to illegally export and (2) to conspire to illegally export 

restricted items. Voluntary disclosures of inadvertent violations 

should, however, be taken into account when penalties are assessed. 

As a trade-off, penalties for willful violations might be increased.

In addition, we believe that in the interest of

fairness, the Commerce Department should accompany license denials 

with sufficient information upon which to base an appeal.
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H. Authorization for Export Promotion

NMTBA sincerely appreciates Chairman Honker's creation 

of a new title in the Act geared specifically toward furthering 

export promotion efforts. Export promotion activity (such as trade 

development and overseas marketing assistance) is an integral part 

of balanced export legislation — as the Chairman has noted, the 

E.A.A. "is one of the few existing statutes which defines U.S. 

export policy, and it is entirely restrictive." We also believe 

that Chairman Honker's proposal goes hand-in-hand with another 

recent export promotion initiative — the Export Trading Company Act 

of 1982. 

I. The "China Differential"

The Chairman's introduction of H.R. 1564, which 

mandates implementation of the so-called "China differential" 

proposed by the Reagan Administration in 1981, focuses sorely needed 

attention on China's potential as a major export market for high 

technology products from the United States. We have recognized that 

potential for some time — as noted earlier, NMTBA is coordinating 

the first formal exhibition of American machine tools ever held in 

the People's Republic of China, scheduled to begin later this month 

in Beijing. Mr. Chairman, while it is unfortunate that the 

introduction of H.R. 1564 is necessary, we are hopeful that the 

legislation will prompt greater realization of U.S. export potential 

in China, based upon a recognition of geo-political realities.
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IV. CONCLUSION

Mr. Chairman, we have presented some rather startling 

evidence here this afternoon with regard to the declining 

competitive posture of the U.S. machine tool industry and the 

erosion of our defense industrial base. However, we hope that 

nothing we have said has conveyed the impression that our industry 

is neither capable or willing to compete. On the contrary, we 

believe that American machine tool builders have what it takes to 

meet competitive challenges from overseas. Today/ our members are 

producing machines that can do many times the work of previous 

generations of machines — with greater speed, accuracy and 

economy. Computerization, robotics and other new automation 

technology have laid the foundation for significant gains in the 

years ahead. But to realize these gains and to pass them on to our 

defense base, American industry must have the opportunity to compete 

on equal footing. That is all we ask.

In this regard, we ask the Subcommittee to keep in 

raind that the unnecessary imposition of export controls, 

particularly in the face of foreign availability, curtails not only 

the ability of our members to transfer the items restricted by such 

controls, but, increasingly, their ability to market equipment which 

is not restricted. Our members report that potential and often 

lucrative markets are lost to them because of the perception 

overseas that the U.S., with its well-known propensity for "light 

switch" diplomacy, could impose controls at virtually any time and
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without any warning. Without question, the uncertainty and 

unpredictability of this situation hinder the ability of our members 

to export to the world market on a competitive basis. For example, 

our members frequently find themselves unable to answer, with any 

assurance, such reasonable questions as, "Will spare parts, 

replacement machinery, and service personnel be readily available?"

We have also demonstrated that the unilateral

application of export controls also strengthens the ability of our 

foreign competitors to market their products in the United States — 

thereby weakening the national security those controls were intended 

to preserve.

We urge, therefore, that in light of this perspective, 

export controls be applied as pragmatically as possible. It must be 

recognized that controls can have long-term, unintended and perhaps 

unforeseen effect on the export capabilities of American 

manufacturers, and ultimately, on the national security of the 

United States. 

Thank you.
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EXHIBIT IV

1976 -

Japanese Export Statistics

Japan's top ten machine tool export markets comprised 78.2% 
of the value of total exports. These were:

Country
(millions of dollars) 
Value of Exports

1)
2)
3)
4)
5)
6)
7)
8)
9)
10)
11)

USA
Rep. of Korea
Poland
Taiwan
PRC
Brazil
Australia
Russia
U. K.
Canada
W. Germany

*57.4
48.9
16.0
14.8
14.7
10.2
9.2
7.8
7.7
7.1
6.6

% of Export Total

$256.5 78.2%

1981 - Japan's top ten machine tool export markets comprised
79.7% of the value of total exports. The top ten were:

(millions of dollars) 
Value of Exports % of Export Total

1)
2)
3)
4)
5)
6)
7)
8)
9)
10)

USA
W. Germany
Australia
U. K.
Russia
So. Africa
Taiwan
Belgium
Korea
Singapore

4691.1
87.2
56.2
50.9
49.6
48.5
46.8
34.9
30.8
27.8

49.0% 
6.2 
4.0 
3.6 
3.5 
3.4 
3.3 
2.5 
2.2 
2.0

$1,909.2 79.7%

Source: Japanese Tariff Association

Spring, 1982
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EXHIBIT V

g g

CO

3 

B

CD
CD

CDpa—I
CO

28 755 1042



UN
IT

ED
 

ST
AT

ES

VE
ST
 

GE
RM
AN
Y

JA
PA
N

OT
HE
R

M.
 

EE
C

C
D

EA
ST
ER
N 

EU
RO
PE

E
X
H
I
B
I
T
 
VI

SH
AR
E 

OF
 W

OR
LD
 M

AC
HI

NE
 T

OO
L 

EX
PO
RT
S

PE
RC
EN
T 

OF
 V
OR
LO
 E

XP
OR
TS
, 

19
69
 -

 1
98

2(
p)

PE
RC
EN
TA
GE

38 2fl 10

I
I

73
 

75
 

77
 

79
 

SO
UR

CE
i E

CO
NO

MIC
 H

HD
BK

.CH
 6

83



EX
H

IB
IT

 V
II

U
.S

. 
S

ha
re

 o
f 

T
ot

al
 I

m
po

rt
s 

of
 M

ac
hi

ne
 T

oo
ls

 b
y 

E
as

te
rn

 B
lo

c 
C

ou
nt

rie
s,

B
as

ed
 U

po
n 

T
ra

de
 W

ith
 1

4 
M

aj
or

 
N

on
-C

om
m

un
is

t 
T

ra
di

ng
 N

at
io

ns
25

00
-1

20
00

-

To
ta

l
lm

P$o
rt9

15
00

- 

M
llll

on
s

10
00

-

5
0
0
-

O
-1

U.
S.

A.
 

U.
S.

A.
 

Ex
po

rt!
 

Sh
ar

o
$ 

M
illi

on
s

10
0 8
0
- 

6
0
- 

4
0
- 

2
0
- 

0 
-J

T
ot

al
 I

m
po

rts
i

'64
-'6

6 
'67

P
re

pa
re

d 
by

 N
at

io
na

l M
ac

hi
ne

 T
oo

l B
ui

ld
er

s'
 A

ss
oc

ia
tio

n 
- 

19
82

 
S

ou
rc

e:
 

Bu
re

au
 o

f 
th

e 
C

en
su

s



US

E
X
H
I
B
I
T
 
V
I
I
I

MA
CH

IN
E 

TO
OL

 I
MP

OR
TS

 O
F 

EA
ST
ER
N 

BL
OC

PE
RC
EN
T 

OF
 T

OT
AL

18
8

OT
HE

RS
*

78 62 58 48 38 28 18

73

I
I

75
 

76
 

77
 

•K
G,
 JA

PA
N.

 SK
TZ

. I
TL
Yi
FR
AN
CE

78
79

§3 CO



570

EXHIBIT IX

Exports

1979

1980

1981

Exports

1979

1980 

1981

Exports

1979

1980

1981

EXPORTS OF NC MACHINE TOOLS TO

from Japan to the USSR

NC Lathes 
Units Value

8 $0.8 million

32 $3.8 million

3 $0.4 million

from W. Germany to the USSR

NC Turret Lathes

$31.9 million

$48.4 million 

$25.1 million

from the U.S. to the USSR

NC Lathes 
Units Value

3 $0.3 million

0 0

0 0

THE USSR 1979-81

Machining Centers 
Units Value

50 $ 8.6 million

76 $12.2 million

79 $16.8 million

NC Turret Lathes are
the only category of NC 
published; units are 
not available

Machining Centers 
Units Value

2 $0.6 million

2 $0.6 million

0 0

Source: Dept. Of Commerce 
Sept. 1982
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Mr BONKER. Thank you, Mr. Gray, for an excellent statement.

COMPETITIVENESS OF U.S. MACHINE TOOL INDUSTRY

You have covered many important areas that are in the legisla 
tion, but I found terribly revealing the dramatic decline of the U.S. 
position with respect to machine tool exports.

I suppose that represents the new and fiercely competitive world 
economic climate and the fact that the Japanese and others are 
getting more aggressive in promoting their exports.

I was in Japan a few years ago as part of a delegation that was 
sponsored by the American Productivity Center, and we were visit 
ing the top industries in Japan to review their contemporary ef 
forts that make them more productive than the United States. I 
was really awestruck by what I saw. Is it Hatachi, that is your 
competitor?

Mr. GRAY. Hatachi. Well, there are many of them.
Mr. BONKER. They had fully automated the whole operation. We 

visited one plant that used robots extensively in the making of ma 
chine tools.

Mr. GRAY. That is Fanuk probably, Fujiteu Fanuk.
Mr. BONKER. In fact, I think we only saw two or three employees 

in the entire building, and they were mass producing for export a 
lot of those products.

Mr. GRAY. That is correct.
Mr BONKER. Is our industry using robotics and automation to be 

more competitive with Japan?
Mr. GRAY. I, too, participated in a trade mission, reviewing the 

technology in Japan. We saw absolutely no technology there that 
had not been first developed in the United States.

What we have is the Bicycle and Motorcycle Racing Fund where 
MITI skims off the top of those funds and then reinjects that 
money back into the machinery industry.

My recollection is that it was $4 5 billion over a period of years 
that they injected into the machinery industry to subsidize the re 
verse engineering of a Sundstrand five-axis machine, for example, 
and to subsidize the export of their products.

As to the loss in foreign market, I do not know what the statistic 
is today, but just a couple of years ago half of the machine tools 
which were consumed outside of the United States were consumed 
by the Communist countries. Because of the restrictions that were 
placed on our industry beginning in about 1975——

Mr. BONKER. Are you talking about national security controls?
Mr. GRAY. Some of the human rights restrictions that President 

Carter put on and the Jackson-Vanik amendment. We were almost 
completely cut out of that market so that we were getting less than 
2 percent of that business.

Mr. BONKER. Could you elaborate for a moment? We are going 
beyond the scope of this bill but I am interested in the state of your 
industry and your competitive position.

How, exactly, did Jackson-Vanik inhibit your efforts to trade?
Mr. GRAY. Jackson-Vanik had effect on the export-import loans.
Mr. BONKER. You are talking about credit terms?

28-755 0-86-19
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Mr. GRAY. Credit terms and the human rights policies of the 
Carter administration.

Mr. BONKER. Of course, Jackson-Vanik is a creature of the Con 
gress, too, that transcends administrations.

Mr. GRAY. That is correct. But it was the human rights policies 
of the Carter administration. Our business in the Soviet Union just 
took a nosedive.

Mr. BONKER. I want to track this for just a moment, Mr. Gray. 
You mentioned human rights policies of the Carter administration 
and Jackson-Vanik, and then trade relations with the Soviet 
Union. They are three rather distinct areas.

Mr. GRAY. All right.
Mr. BONKER. Most of the human rights initiatives out of the 

Carter administration were symbolic. I think Congress had taken 
some steps requiring the State Department to submit to us reports 
and so on and so forth.

But by way of concrete actions on human rights issues, they were 
really not terribly substantive. Former President Carter did apply 
foreign policy controls on the sale of grain to the Soviet Union, and 
there were other initiatives.

Did one of those then affect your industry?
Mr. GRAY. The combination of all these actions made us an unre 

liable trading partner.
Mr. BONKER. That is indirect rather than direct.
Mr. GRAY Well, be it direct or indirect, the net result was that 

the progress that we had made from 1971 through 1975 was dissi 
pated and we were no longer able to compete with our foreign com 
petitors. The statistics are quite clear that beginning in 1975 the 
loss of business, particularly in the Soviet Union, was quite consid 
erable.

Then, following that, the inability to supply spare parts and serv 
ice to the Kama River Truck Factory was another detriment be 
cause the foreign trade organizations of the Soviet Union were un 
willing to place orders with American companies where they could 
not be assured of service and parts.

I visited the Kama River factory in late November, and less than 
6 percent of the machine tools that are in that factory came from 
the United States. The rest of the machines came primarily from 
Western Europe—some from Japan but they were primarily from 
Western Europe.

Mr. BONKER. That was a result of national security controls?
Mr. GRAY. That was, that is correct.
Mr. BONKER. Not directed to human rights.
Mr. GRAY. Yes, but that spills over into the other foreign trade 

organizations.
Mr. BONKER. It appears that the problem has a longer history 

than human rights because Carter did not come to the White 
House until 1977, and you are talking about 1975, 1976.

Mr. GRAY. It began in 1975. The orders dropped off in 1975, deliv 
eries in 1976.

Mr. BONKER. So, it must have been a result of problems that 
stem from the Export Administration Act and other sources.

Mr. GRAY. That is correct.
Mr. BONKER. Mr Roth.
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Mr. ROTH. Thank you, Mr. Chairman.
SALES TO THE PEOPLE'S REPUBLIC OF CHINA

Mr. Gray, I want to compliment you on your testimony I think 
that you have verbalized some of the thoughts similar to my own. I 
see you have Mr. Jim Mack with you here today, a man of great 
reputation and also, I believe, a gentleman from Wisconsin. So, we 
are glad to see him here today.

Mr. Gray, as I asked the gentleman before, is the legislation that 
we have before us going to really make any difference in the real 
world? I know in theory it is going to make a difference. But in 
practice, are not the People's Republic having the same problems 
with international liquidity that other countries are having? Is it 
really going to make any difference?

Suppose we allow for controlled items to be sold to the PRC ac 
cording to a new standard. Are you going to be able to sell any 
more machinery and tools and so on to the People's Republic?

Mr. GRAY. Members of my staff and I are leaving for China on 
the 26th or 27th of this month to put on the first machine tool 
show that the United States has ever put on in China.

Incidentally, we have been working on that since 1971. We are 
not making machinery over there and intending to bring it back. 
Our biggest problem has been that when the foreign trade organi 
zations of China come to the United States to make purchases we 
have been able to fulfill most of the requirements, but when we got 
up to three-axis machines we could not get the licenses. So, they 
went to Western Europe ard Japan and purchased them.

But we have not had financial problems with them.
Mr. ROTH. Pardon me, but are the Chinese in the financial posi 

tion to make major purchases on a long-term basis? We are talking 
about sales, but we aren't looking at the effect of these sales on 
their military capabilities and how Cocom will view a major 
change in U.S. policy.

Mr. GRAY. I cannot answer that. It is not barter trade as far as 
machine tools are concerned, if you are looking for that answer In 
some countries that is the case but we have not been asked to 
barter.

Mr. ROTH. Thank you, Mr. Chairman.
Mr. BONKER. Mr. Mica.
Mr. MICA. Thank you, Mr. Chairman.
The PRC, as I understand it, is not a member of Cocom, correct? 

[Laughter.]
IMPORT PENALTIES

Mr. MICA. Yet. Correct me if I am wrong, you are advocating 
that we establish severe penalties and retributions for Cocom coun 
tries that do not abide by the rules of the game. I think there is 
one particular country in Asia that everyone is concerned with. In 
fact, I could almost pinpoint the case that you were referring to 
about equipment being reverse engineered.

We have an industry down in Florida, Houdaille Industries, that 
has had quite a case going.
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Mr. Roth and I visited the PRC and there was some comment 
that we had sold them some Boeing 707's—you may remember the 
case. They ordered a lot of extra engines, more engines than they 
really needed. Then, some months later, there was a picture of a 
factory in Northern China where one of the planes had been dis 
mantled and was being used as a pattern to make new bodies to 
utilize the engines.

Mr. BONKER. That sounds like the Japanese.
Mr. MICA. It was China.
The point that I am getting at, you just said that you are bring 

ing a trade show over there. You are bringing all this equipment 
over there. We should impose severe penalties on our own allies 
who do not abide by the rules, but you are getting ready to sell a 
lot of equipment—or hopefully sell a lot of equipment—to the Peo 
ple's Republic of China that is not even a member of this fraterni 
ty.

What do we do if they do not abide? How does that fit together?
Mr. GRAY. First of all, all the machines that go over for exhibi 

tion are licensed, they are exportable.
Mr. MICA. So are the Boeing 707's, for that matter.
Mr. GRAY. If our industry had to worry about reverse engineer 

ing to keep ahead, we would not sell any machine tools to anybody. 
That was simply an example of how the Japanese leap-frogged over 
us.

The part that concerns us is the blatant violation of the Cocom 
agreements. For example, a Japanese company has licensed the 
Hungarians to build five-axis machine tools and in fact—the Hun 
garians—brought one of those machines to our show in Chicago in 
September and exhibited it. We cannot even sell the Hungarians a 
three-axis machine.

The Japanese have licensed the Chinese to build System 5 and 
System 7 numerical controls which will control up to five axes si 
multaneous We cannot sell a machine with three axes.

You are more likely to get a license for China, that is true But it 
is a little difficult for an American to understand why we send gov 
ernment people over to Cocom to negotiate with business people 
sent by other countries to put on restrictions which become in fact 
a nontariff barrier to U.S. exports. It does not make any sense.

Here is a picture of a Soviet machine that was exhibited at the 
Osaka Fair last November. That is a horizontal machining center 
of the type we cannot export to them. It is controlled by a Fanuk 
control. It is a System 6-M with a bubble memory. Here is a pic 
ture of it The control is made in Japan, sent to the Soviet Union 
and interfaced with the machine and brought back to Japan for ex 
hibition for sale to anyone.

Then I have a series of pictures here of state-of-the-art controls 
that were manufactured in China on license from Fanuk. It is this 
kind of thing that is very difficult to understand.

Mr MICA. I understand that. Let me tell you my own feeling. I 
think we ought to do everything we can to broaden our ability to 
export and to be competitive and so on.

But what I find some disparity in the testimony in—and maybe I 
am incorrect in the way I have heard what you have said—that in 
effect we are going to move into an area where we will have strong
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reprisals for those who violate any of our agreements but we are 
going to be expanding at the same time the areas where there is no 
way, in effect, to have reprisals.

How do you balance that?
Mr GRAY. In our show in China, we will not be selling anything 

that is not licensable by the United States. It is common garden- 
variety equipment where the availability of supply is worldwide.

Mr. MICA. So, there is no concern there. If there is any infringe 
ment, any problem with that, there is no concern at all on the part 
of your people.

Mr. GRAY. No, we are not concerned about that. We want to sell 
them equipment.

I am not sure, but I rather suspect that your concern is that they 
may copy or reverse engineer that equipment.

Mr. MICA. Yes, that is one of the concerns
Mr. GRAY. Our technology is so far beyond what we are allowed 

to export, that is not a matter of grave concern.
Mr. MICA. Well, whether it is on a controlled list or noncon- 

trolled list. You are saying if it is on a control list it is of concern; 
if it is not on a control list, it is not of concern. Is that your posi 
tion?

Mr. GRAY. No. I am really trying to get a handle on your concern 
about being afraid to sell something for fear somebody will copy it.

Mr. MICA. That was not my concern, though. Correct me if I am 
wrong but I thought you were saying we need to have severe penal 
ties for anybody who does not abide by the rules that we set forth 
on handling our equipment.

Mr. GRAY That is correct, right.
Mr. MICA. What I am simply saying is, here we have a different 

category—maybe it is the garden variety—but if these people do 
not abide by them—I think the point I am trying to make is, how 
come you are not asking for severe penalties in all these other 
areas?

Mr. GRAY. Because our allies have agreed not to sell this equip 
ment and then they turned around and licensed the Communist 
countries to build it.

Mr. BONKER. I think what Mr. Gray is saying in making his rec 
ommendation for the imposition of import sanctions——

Mr. GRAY. Correct
Mr. BONKER [continuing]. On companies who blatantly violate 

Cocom agreements not to export controlled items, is that we have 
no teeth in Cocom, we have no means of effectively controlling 
other countries and their manufacturers who continue to export 
items to Communist countries in violation of multilateral agree 
ments

This subcommittee will consider in its reauthorization of the 
Export Administration Act whether we want to engage in some 
kind of retaliatory action to force compliance of other countries 
and their manufacturers with controls that have already been 
agreed to.

Mr. MICA. We have—correct me, Mr Chairman—do we not, a 
mechanism as under the Houdaille suit where the President will 
make a ruling as to whether or not the action was inappropriate
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under our laws? If he does that company or American companies 
who buy this equipment, will lose some kind of a tax credit?

Mr. GRAY. That issue is based on unfair competition, it has noth 
ing to do with export controls.

Mr. MICA. But it would not apply to any of this?
Mr. GRAY. The issue in the Houdaille case is not one of national 

security controls. The issue there is that the Japanese Government 
has subsidized and targeted certain types of machine tools for ex 
tinction in the United States The issue there is unfair competition, 
as distinct from the fact that the Cocom agreement is a gentle 
man's agreement and we find that we are not dealing with gentle 
men because they repeatedly violate the agreement.

Mr. MICA. Thank you, Mr. Chairman.
Mr. BONKER. I think it is clear, Mr. Mica, that the President does 

have authority under existing statutes if he really wanted to go 
this far. But I think it is highly unlikely. Authority to impose 
import controls would have to be legislatively mandated, probably 
in this act.

Mr. Bereuter.
Mr. BEREUTER. Thank you, Mr. Chairman.
Thank you for your testimony, Mr. Gray.

COMPETITIVENESS OF U.S. MACHINE TOOL INDUSTRY

I have a couple of questions. The first question I will preface by 
saying that over the last 2 years I have had fairly frequent contact 
with the Machine Tool Builders' Association, those firms that sell 
both domestic and foreign-produced machine tools in this country.

I was absolutely shocked at the high proportion of foreign-made 
machine tools that are being sold in the United States today. That 
is a number that is increasing.

I recognize that you clearly have some very legitimate points to 
make about export regulations and penalties thereto. But I need 
some help in understanding how much of the problem in reduced 
exports of American machine tools is really related to these export 
regulations and how much of it is due to the fact that American- 
made machine tools are just not competitive any more.

Seeing these national statistics, I started, in visiting firms 
around my district, to look at the age of the tools that are in use 
and where they were produced. I have a relatively small number of 
firms that use large numbers of machine tools, so I have visited the 
majority. In over 20 such firms I looked around and three-quarters, 
or at least two-thirds of the new equipment that is there, is foreign 
made.

The closer I get to recent purchase, the higher the proportion is 
Most of it is made in Japan, some in West Germany.

What proportion of the problem you have today is the noncompe- 
titiveness of U.S.-made machinery and what is due to export prob 
lems9 Would you care to comment on that?

Mr. GRAY. I can comment on it this way: Part of the problem 
that we have had in America is our failure to recognize the impor 
tance of capital recovery. Part of it is due to the fact that the Japa 
nese Government has targeted certain industries for development 
and have pumped billions of dollars into those industries.
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Somebody mentioned one of the factories or some of the factories 
in Japan. I have been in several of them, one in particular, where 
the production time has been reduced from 4 J/2 months to 4% 
weeks.

The in-process saving in inventory alone is enormous There are 
tax breaks and encouragement that they have gotten to put the 
most modern tools of production into their factories. I cannot recite 
offhand the average age of machine tools in our inventory in our 
factories, but I can tell you it is a lot older than in Japan, and tech 
nology has moved very, very rapidly.

So, we are at a severe disadvantage
Mr. BEREUTER. If I might say, so are the machine-tool operators. 

They are up in the gray-haired category too, in general.
Mr. GRAY. Well, right now we are down to 68,600 jobs. That is 

the lowest employment we have had in the American machine tool 
industry since about 1930, and we are training fewer of them.

When you take a market like the Communist market and recog 
nize that somewhere in the neighborhood of 50 percent of the ma 
chines consumed outside of the United States are consumed in that 
market and you write it off, it is very difficult to compete with 
other countries that are participating in that business.

I cannot put a dollar figure on the effect of that on our ability to 
compete in the world market, but it is certainly severe.

Mr. BEREUTER. I guess it would be fair to say, then, that this is a 
factor in your lack of export ability as well as the regulatory prob 
lem which we do need to address Is that fair?

Mr. GRAY. Absolutely Another point that ought to be made is 
that I do not believe our companies have been as aggressive in sell 
ing to the Communist countries as they could be because they are 
afraid of taking orders and having them cancelled, without having 
insurance. Most of the companies in our industry are quite small 
and unable to absorb that kind of a loss and being stuck with ma 
chinery that cannot be sold some place else.

BRYANT GRINDER CASE

Mr. BEREUTER. I would like to ask another question if I may, and 
that is related to a statement apparently given to this subcommit 
tee by Secretary of State Schneider on March 1 He told us,

The critical importance of our technology loss may be emphasized by the example 
of the Soviet Intercontinental-Range Missile's achieving improved accuracy through 
better gyroscope systems The Soviet gyroscopes were developed using precision 
bearings produced with advanced grinding machines obtained from the West in the 
1970's

Mr. Gray, are you familiar with the acquisition by the Soviets in 
the early 1970's of the precision ball-bearing grinders? Was this a 
legal license sale or a case of theft or diversion? How could the 
United States have prevented this transfer of technology?

I could ask you about the contributions this would make, but I 
think that might be outside of what you feel——

Mr GRAY This case goes back to 1961. You are talking about the 
Bryant Center Line B Grinder.

Mr. BONKER Mr. Gray, if you will hold for a moment.
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Mr. Bereuter, I am glad you have asked that question because 
almost all the members of this subcommittee are relatively new 
and have little knowledge of the history of the Export Administra 
tion Act.

When we get this bill to the floor, there will be many cases like 
this raised. So, I think it really benefits all of us to hear a little of 
the history and the circumstances surrounding this particular case.

Mr. GRAY. I will be brief and I will submit a statement on this 
particular case.

But very briefly, the Center Line B machine is used to grind the 
races for bearings. It is not a bearing grinder, and it has been re 
peatedly misstated. The Bryant machine is a race grinder. That 
case, the availability of supply——

Mr. MICA. What is a "race?"
Mr. GRAY. The race is the thing that holds the bearing.
Mr. MICA. All right.
Mr. GRAY. The fact is that the Bryant license was denied in 

about 1961, and between 1961 and 1971 about 1,000 machines were 
delivered to the Soviet Union that were in competition with the 
Center Line B machine, built by Minganti, Lumart, Overbeck, and 
Sako Saki, in addition to the bearings themselves.

In 1972, the license was granted. The machines were ordered in 
1972. They were delivered in late 1973 and 1974.

They could not have been producing any bearing parts until late 
1973 or 1974 and the missiles were already test-fired and were al 
ready being deployed late 1973 and 1974; some of them earlier than 
that.

But I will be glad to submit a statement with the dates and I 
have the flight testing of the SS-17, the SS-18, SS-19, SS-20, all of 
this according to the Heritage Foundation. So, some of the stories 
are really misleading.

Mr. BEREUTER. Whether or not that is the case—and I appreciate 
your comment about that and it is important to have your facts on 
that matter—it is my understanding that the sale was finally ap 
proved by the Nixon administration on the grounds of foreign 
availability from the Swiss, Switzerland, Italy, and Japan as well.

Is that an accurate statement of what the grounds were for ap 
proval?

Mr GRAY. That is correct. They sent an officer from the Com 
merce Department over to Switzerland to review the machines. In 
fact, the machines were so close to the design of the Bryant Center 
Line that they had licensing violation problems with them. But 
there is no question about the availability of supply on that par 
ticular equipment.

Mr. BEREUTER. Thank you, Mr. Gray.
Thank you, Mr. Chairman.
Mr. BONKER. Mr. Berman.

DETRIMENTAL EFFECT OF EXPORT REGULATIONS

Mr. BERMAN. Mr. Bereuter made a point that I do not feel you 
fully addressed. The thrust of your initial testimony seemed to be 
that all these export regulations are hurting the machine tool in 
dustry.
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But your own figures—and the personal experiences that Mr. Be- 
reuter had in his own district—indicate that an incredibly huge 
portion of the domestic market has been taken over by imports.

Mr GRAY. Right.
Mr BERMAN I'll just throw out a proposition. Tell me how much 

you disagree with it. What has happened, in fact, to U.S exports is 
that the Soviet Union—just like a huge number of domestic manu 
facturers—has decided that the machine tools produced in West 
Germany and Japan, and Switzerland, or wherever else these im 
ports are coming from, are for the price better than what has been 
produced here.

Mr GRAY. No.
Mr BERMAN. And export regulations are a very minor part of 

the problem of the industry. Why else the import figures of the last 
10 years, 15 years?

Mr. GRAY. I would not say that. I think people buy machine tools 
because you have good salesmen Machines can cut or shape metal 
in a variety of different ways There are many reasons why people 
buy equipment.

I know that we have not been asked to bid on any number of 
projects that are being developed in the Soviet Union. I was there 
in November and there is at least $2 billion worth of G-dest ma 
chine tools business in the Soviet Union over the next few years. 
We have not been asked to, for example, bid on the front-end drive 
of the new Autovas car.

Mr. BERMAN. Because of licensing requirements7
Mr. GRAY Not licensing requirements, because of being unreli 

able trading partners. I can recite any number of factories that 
have been expanded for automobiles, the Moscowitcz plant is going 
to be expanded.

Mr. BERMAN. Let us develop that—maybe we should do this in 
writing—what specific kinds of equipment have you had contracts 
for with the Soviet Union which have later been rescinded or abro 
gated by virtue of unilateral or Cocom export controls which have 
caused the Soviet Union or other Eastern bloc countries to con 
clude that the machine tool industry in this country is an unreli 
able supplier?

Mr. GRAY. Well, the Kama River Project or any truck factory. 
We cannot supply the spare parts, repair parts, or service person 
nel for any machine that is working on a part for a truck.

Now, the same people who buy the equipment for those factories 
buy them for other factoriers. Unless they can get assurance that 
they are going to be able to get the equipment delivered on time, 
get the spare parts and get service, they are going to turn to other 
suppliers—and have. That is the problem

The other problem, as I believe I indicated earlier, is that Ameri 
can companies are not as aggressive as they might be because they 
are afraid to take the business which goes into a combine factory 
or whatever and get it half built, and have some foreign policy con 
trol imposed and be unable to ship. They are caught with a lot of 
iron on the floor with no insurance

If they had political risk insurance it would make them far more 
aggressive than they are now.
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VIOLATIONS OF COCOM CONTROLS

Mr. BERMAN. One last question. The thrust of your testimony has 
been that there are a lot of licensing requirements and export reg 
ulations that Cpcom has accepted in principle but not enforced, 
whereas up until now I had thought the problem was that we have 
never been able to get Cocom countries to accept these regulations.

Is there a problem of the countries accepting them and just not 
complying, ignoring them?

Mr. GRAY. Here are pictures of equipment. We are not allowed to 
sell it and our allies are licensing the Communists to build it.

Mr. BERMAN. That does not mean the Cocom has accepted the 
controls.

Mr. GRAY. They have.
Mr. BERMAN. They have?
Mr. GRAY. Absolutely. That is an absolute violation of the Cocom 

agreement, and they have knowingly and blatantly violated that 
agreement. Their name is on it. They have even put their name on 
it Fanuk-BESK, "BE" stands for Beijing and SK is the name of the 
company. That was produced in China.

Mr. BONKER. Mr. Berman, I think both problems exist. First, we 
have unilateral controls that are not extended multilaterally 
through Cocom, which places U.S. manufacturers at a competitive 
disadvantage.

Second, many of those items are supposedly controlled pursuant 
to certain agreements that are not being adhered to. It is very diffi 
cult to enforce such agreements if you do not have much of a staff 
and commitment on behalf of others involved.

I have suggested on several occasions the subcommittee ought to 
go to Paris and take a look at Cocom and see the types of condi 
tions under which the organization functions.

Mr BERMAN. Did you want a motion? [Laughter.]
Mr. BONKER. No.
Mr. BERMAN. I so move.
Mr. BONKER. We should find some place in our schedule this year 

to do that.
Mr. MICA. Mr. Chairman, I would just like to note for the record, 

Mr. Gray had mentioned several times—and I think we have heard 
this before in other testimony—about the need for some type of in 
surance.

I do not know whether OPIC, which is under this committee's ju 
risdiction, would be a natural place to look to discuss whether or 
not it could be provided. But at the appropriate time we may be 
able to do that.

Mr. BONKER. I am drafting a bill on extension of OPIC insurance 
protection to those companies who suffer losses as a result of for 
eign policy controls.

Mr. Gray, the hour is late. I want to thank you very much for 
your appearance and your testimony. K was very helpful to our un 
derstanding of the problems that you have and ways in which we 
can revise the law to lessen the burden on U.S. manufacturers.

Mr. GRAY. Thank you. I will submit a statement on the Bryant 
Grinder case for the subcommittee record.
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Mr. BONKER. Yes, I think that would be most helpful for us as a 
case study, so that we have the benefit of your previous experience 
with this.

[The information follows-]
BRYANT GRINDER CASE

We now shift our attention to the case of the sale of Bryant grinding machines to 
the Soviet Union, which allegedly enabled them to develop and produce their MIRV 
missiles First, with regard to the type of grinding machine which is at the center of 
this controversy, an important distinction needs to be made Many assume that the 
Bryant Centalme B is used to grind and produce bearings—this is not the case The 
Bryant machine, a race grinder, is used to grind bearing rings which are used in the 
production of bearings Therefore, the Bryant machine itself is not capable of pro 
ducing bearings

It is has been alleged that the Soviets could not have gone into production of the 
multiple warhead weapon called MIRV, without the precision grinding machines 
sold to them by the Bryant Grinder Corporation

This statement is not true Documented facts refute it The grinding machines 
were ordered in 1972 and export licenses where issued at that time, however, ma 
chine tools are not constructed overnight, and these were not shipped to the Soviet 
Union until 1973 and 1974 They could not have begun producing bearing parts until 
late in 1973 or early in 1974

Soviet MIRV missiles were m production by mid-1973 —before the Bryant grinders 
were delivered, and the completed missiles were deployed in 1974 Therefore, it is 
impossible for the production of Russian MIRV missiles to have been dependent 
upon the Bryant grinding machines

According to the Heritage Foundation
Flight testing for the SS17 began as early as the second half of 1972, with 

deployments in 1975
The SS18 was deployed in 1974
The SS19 was first tested in April of 1973 and deployed in 1974 
The SS20 was probably tested in late 1974 or early 1975, and was deployed 

in 1977
The SS16 was initially flight tested in 1972, but due to the SALT II 

prohibitions, was never deployed
But that is only part of the story Bryant Grinder Corporation first applied for an 

export license to the USSR in the early 1960's That license was issued and then 
revoked At that time, four firms manufactured grinding machines with essentially 
the same capabilities as the Bryant Centalme B These were Minganti in Italy, 
Voumard in Switzerland, Overbeck in West Germany, and Seiko Seike in Japan 
During the period between 1961 and 1971, these companies shipped approximately 
1,000 grinding machines to the U S S R

In 1972, at the time Bryant Grinder Corporation applied for an export license, the 
Soviet Union was also negotiating with firms in Italy, Switzerland, Japan, and West 
Germany as alternate suppliers to Bryant—and two of thse companies produced ma 
chines so similar to Bryant's that they violated Bryant's patents Furthermore, com 
plete miniature bearings of equal quality to those produced with the aid of Bryant 
grinding machines were being sold to the Soviet Union by Koyo Seiko and Nippon 
Miniature Bearing Company of Japan, R M B of Switzerland, SKF-RIV of Italy 
and ADR of France

So, it is clear from the record that the sale of race grinders by Bryant to the Soviet 
Union in no way affected their ability to develop MIRV missiles And, it is also 
noteworthy that the license was issued only after it was established to the satisfaction 
of government agency officials that comparable grinders were available abroad

Mr. GRAY. Thank you very much, Mr. Chairman.
Mr. BONKER. Thank you, Mr. Gray.
We shall continue with our other two witnesses who are here 

today. Representing the National Council for United States-China 
Trade is Roger Sullivan. Mr. Sullivan, please summarize your com 
ments and your full statement will be included in the hearing 
record
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STATEMENT OF ROGER W. SULLIVAN, EXECUTIVE VICE PRESI 
DENT, NATIONAL COUNCIL FOR UNITED STATES-CHINA TRADE
Mr. SULLIVAN. Yes, Mr. Chairman, I have submitted a written 

statement. I would just like to add a few supplementary comments 
orally, if I may.

Mr. BONKER. Please.
Mr. SULLIVAN. It was very interesting listening to the testimony 

today. Mr. Kapper referred several times to the need to keep tech 
nology away from potential adversaries. The law refers to country 
exports which must be controlled for national security reasons. We 
hear people refer to the need to keep technology from the Soviet 
Union and the Soviet bloc.

LIBERALIZATION OF CONTROLS ON CHINA

I submit that China fits under none of these categories and I do 
not think the President believes it does either. The statement of 
policy that I quote in my statement—I will just read the latest 
statement by the administration on how it views China

That it is in our interest to foster a strong, secure and friendly China capable of 
deterring potential aggressors and contributing to peace and stability, and to par 
ticipate in China's economic development for the benefit of China and the United 
States

At the same time, the administration has removed China from 
the list of prohibited destinations for munitions list items and yet, 
we still find that China is treated more like the Soviet Bloc than it 
is like Yugoslavia, India, or any other nonaligned friendly country.

The question really is, why? I mean, there does not seem to be a 
major difference with the administration. This whole question of 
liberalizing controls on China began during the Carter administra 
tion when we found that the Chinese were—much to our surprise— 
being punished for the Soviet invasion of Afghanistan because as 
we began to tighten up on controls on the Soviet Union we found 
that China, which we were trying to develop relations with, could 
not buy what it used to be able to buy.

So, the process of liberalization began then. It has been contin 
ued under this administration but it has not really worked. The 
reason that liberalization does not work is that the whole approach 
of liberalization is an attempt to turn a policy problem into a tech 
nical problem and it is not a technical problem, it is a policy prob 
lem.

The administration has not yet bitten the policy bullet. It has 
not yet come to grips with the issue of whether China is to be 
treated as a country which threatens the national security of the 
United States or whether it is not.

As a consequence, the bureaucracy which gets blamed for "foot 
dragging" on this issue is really caught in what they perceive as 
conflicting marching orders On the one hand, they are told to be 
more liberal toward China, and on the other hand, they know that 
the President has the authority to move China out of this adver 
sary category into the category of friendly, nonaligned countries 
but has not done so.
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NEED TO TREAT CHINA AS FRIENDLY, NONALIGNED COUNTRY

The other reason why liberalization does not work is that guide 
lines, no matter how liberal they may be, just cannot keep up with 
the rapidly expanding trade and economic relationship. A year 
and-a-half ago, the administration established guidelines for China 
of two megabytes of memory for computers. The trade is well past 
that point. The oil companies who are now in the process of trying 
to establish contracts with China for drilling offshore are discover 
ing that they are going to be tied up in a morass of paperwork 
stemming from the fact that any kind of training for Chinese— 
whether it is to teach them how to type a letter or run an outboard 
motor to get out to the rigs—requires an export license. This is not 
the case with any friendly nonaligned country

So, the issue as we see it is that there is urgent need to move in 
the direction of moving China into that category. We are encour 
aged to see that the administration has begun to come to grips 
with this issue in the last 6 months or so.

As I pointed out in my statement, the President does have the 
authority under section 5(b) of the Export Administration Act to do 
this. As a matter of fact, the Export Administration Act even en 
courages the President to examine policy toward Communist coun 
tries in particular. It specifies that the policy toward countries 
should not be determined exclusively on the basis of a country's 
Communist or non-Communist status but should take into account 
such factors as the country's present and potential relationship to 
the United States and its present and potential relationship to 
countries friendly or hostile to the United States. I submit that 
China is now friendly to the United States and it is unfriendly to 
the Soviet Union, and we should bury the 1950's and begin to treat 
them as a friendly nonaligned country.

REDEFINING CONTROLLED COUNTRY

Now, as I said in my statement, there is no need for legislation 
on this issue. The President has the authority and we hope he will 
exercise it. But at the same time, it would be useful if the Congress 
joined in this effort and encouraged the President and supported 
the President—there are any number of possibilities.

I submit what I consider to be a very simple solution, which is to 
define in the law "a country to which exports must be controlled 
for national security reasons". It is not really defined in the law. I 
suggest amending the definition section in the bill to say, "The 
term countries to which exports are controlled for national security 
purposes means only the Soviet Union, members of the Warsaw 
Pact and such other countries as the President designates in writ 
ing to the Congress as constituting a threat to the national security 
of the United States."

This would mean that the President could simply refrain from 
designating China, which he might find politically easier than 
taking it out of this category. But this amendment would in no way 
take away from the Executive the kind of discretionary authority 
that the President ought to have, that is, he would retain the au 
thority to designate any country, including China in the unlikely 
event that our relationship deteriorated.
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Thank you, Mr. Chairman.
[Mr. Sullivan's prepared statement follows:]
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PREPARED STATEMENT OF ROGER W SULLIVAN, EXECUTIVE VICE PRESIDENT, THE 
NATIONAL COUNCIL FOR UNITED STATES-CHINA TRADE

Mr. Chairman:

It is an honor to appear before this committee. I 

am Roger Sullivan, Executive Vice President of the National 

Council for US-China Trade. The Council, a private, not-for- 

profit organization of American companies engaged in China 

trade, has a membership of some 450 firms with combined 

gross sales of over $950 billion.

US export controls continue to be a major impediment 

to the expansion of trade relations between the US and China. 

Official licensing statistics do not portray the full 

dimensions of the problem. Discrepancies between promises 

and practice in export licensing have made the US Government 

appear capricious in the eyes of China and have prevented 

American companies from competing effectively in the market. 

The problem is a fundamental ambiguity in US policy toward China.

Both the f~ -ter and Reagan Administrations have taken 

steps to relax export controls toward China. These steps have 

had limited effect,since the government has yet to come to 

grips with the fundamental policy issue of whether China should 

continue to be treated as an adversary or whether it should be 

treated as we do other friendly but non-allied countries 

such as India, Yugoslavia or Egypt.

In the absence of a clear decision whether China should 

be considered a friendly, non-allied country or a potential 

adversary, the PRC remains,for export control purposes, in 

limbo. It remains caught in a system designed to prevent 

technology transfer directly to the USSR and indirectly through 

its Eastern European allies long after China has ceased to be 

regarded as a country or member of any "combination of countries" 

which threatens the national securi j of the United States.

The most comprehensive statement of current US export 

control policy toward China was an amendment to the Export 

Administration regulations published in the Federal Register
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on December 29, 1981. The policy stated that:

It is in our interest to foster a strong, 
secure, and friendly China, capable of 
deterring potential aggressors and contributing 
to peace and stability, and to participate 
in China's economic development for the 
benefit of China and the United States.

The new regulations, however, reiterate that exports 

to China must be consistent with the policy "to restrict the 

export of goods and technology which would make a significant 

contribution to the military potential of any other country 

or combination of countries which would prove detrimental to 

the security of the United States".

The regulations thus give with one hand and take away 

with the other. This leaves the business community and the 

bureaucracy to work with a system that seeks to "foster a 

strong, secure and friendly China, capable of deterring potential 

aggressors," but prohibits contributions to China's military 

potential. Making the policy even more difficult to 

implement is that, because China is classified as a country to 

which exports are controlled for national security reasons, the 

Secretary of Defense is required by Section 10 of the Export 

Administration Act of 1979 to recommend disapproval of any 

export of goods or technologies which would make a significant 

contribution to China's military potential. With the question 

of whether China is a friend or adversary unresolved, it is not 

surprising that there are interagency disputes over implemen 

tation. Nor is it surprising that technical guidelines set 

out under administration policy have not been followed.

Those guidelines call for a predisposition of approval for 

exports with technical levels twice those approved for the USSR 

prior to the invasion of Afghanistan. Exports with technology 

above that level are to be considered on a case-by-case basis.
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and technology above that level has rarely been approved 

without high level intervention.

The cost of trying to implement a contradictory export 

control policy has already been seen. We have confused and 

alienated Chinese purchasers and have put at risk what should 

be an area of competitive advantage for US industry.

It is apparent that efforts to liberalize guidelines for 

licensing exports to China result in only marginal improvement. 

We recommend removing the People's Republic of China from 

the category of countries to which exports must be controlled for 

national security reasons, and instead, treating it as we do 

other friendly, non-allied countries such as India, Egypt and 

Yugoslavia. This would still enable the government to control 

the export of specific equipment and technology, particularly 

those with applications in nuclear weaponry, antisubmarine 

warfare, intelligence and electronic warfare. The change would 

be to release US agencies from a straight jacket that now requires 

them to treat China as an adversary. Most important, it would 

permit US companies to sell to China any goods or technology 

except those specifically prohibited. Such a change is both 

reasonable and within the authority of the President under the 

Export Administration Act.

Over the past six months, the Executive Branch has 

displayed an increased awareness of this issue, and we are 

moderately optimistic that we may see fundamental change in 

1983. This does not mean that we recommend simply waiting 

for an executive branch decision. As with any president-^., 

initiative, it is crucial that the Congress demonstrate its 

support.

A simple way to demonstrate support for a decision to 

remove China from the adversary category would be amend Section 

16 of the Export Administration Act of 1979, adding a new 

paragraph (6) which would read as follows:
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(6) The term "country to which exports are
controlled for national security purposes" 
means only the Soviet Union, members of 
the Warsaw Pact, and such other countries 
as the President designates in writing to 
the Congress as constituting a threat to 
the national security of the United States".

Such an amendment would make it possible for the President 

to do what he says he wants to do, i.e.? "foster a strong, 

secure and friendly China, capable of deterring foreign 

aggressors", but would not require him to take positive action 

to do so. Instead, he would only have to refrain from including 

China in his list of other countries,such as Cuba and Vietnam, 

deemed to threaten the security of the United States.

While supporting the President in a decision to clarify 

the status of China for export control purposes, the amendment 

would in no way infringe upon what many would consider to be the 

legitimate authority of the Executive. He would retain, as 

indeed he should, authority to designate any country to be 

subject to export controls for national security reasons, 

including China in the unlikely event that our relations with 

the country deteriorated in a fundamental way.

3/8/83
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Mr. BONKER. Now, Mr. Sullivan, our trade relations with China 
today are rather ambiguous and I do not know whether that is be 
cause our economic relationship is in transition or whether the ad 
ministration has ideological concerns that get in the way of 
common sense when it comes to trade relations, or whether China 
just represents a massive enigma that we just do not know how to 
deal with in the contemporary sense.

I recall an occasion several years ago when Jimmy Carter was in 
the White House and the Chinese Vice Premier was visiting in the 
United States. The question was raised as to whether the Chinese 
would abide by Jackson-Vanick concerning their freedom of emi 
gration. The Vice Premier responded by saying, "Well, how many 
do you want?" They will send all the Chinese that we want. 
[Laughter.]

Mr. BONKER. Perhaps our policies do not apply well to the China 
situation because the country is an entirely different political and 
cultural entity that sometimes defies our traditional approach to 
Communist countries.

RECOMMENDATION TO PLACE CHINA IN COUNTRY GROUP V

We try to avoid the naming of countries in this act. In fact, it is 
pretty standard precedent for Congress to attempt statutorily to 
identify a concern—for instance terrorist countries—and leave it 
up to the administration to administer so we do not inappropriate 
ly characterize various countries and their activities.

So, up until now China has not been mentioned in the Export 
Administration Act. But we do encourage the administration to 
identify these countries by groups or categories.

Are you familiar with the country group list?
Mr. SULLIVAN. Yes.
Mr. BONKER. If you did place China in a separate category, where 

would you place it?
Mr. SULLIVAN. In export control regulations you are referring to, 

Mr. Chairman'''
Mr BONKER. Under what category?
Mr. SULLIVAN. I would put them in the '"V" category.
Mr. BONKER. In the "V" category?
Mr. SULLIVAN. Yes.
Mr. BONKER All countries not included in any other group?
Mr. SULLIVAN. Right. Let me explain why. The export control 

regulations—and I worked with them when I was Deputy Assistant 
Secretary of State and a member of the National Security Council 
staff under President Carter—do not group countries into allies 
and everybody else. They group them into enemies and everybody 
else. Taking China out of the pariah category and putting it into 
the everybody else category along with China—which gets equip 
ment that China cannot get despite the fact that India has Soviet 
advisers, and Yugoslavia—does not mean that China gets anything 
it wants to buy. It simply turns the thing around. Instead of the 
system being that China can only get certain kinds of equipment 
that has already been preapproved, it could get anything except 
things that are determined to be not approvable for China.
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The example I mentioned of training, oil companies training Chi 
nese, is a case in point. Nobody made a policy decision that it was 
going to be in the interest of the United States to require licenses 
to train Chinese in offshore oil The administration simply discov 
ered that the regulations require them to do that. They do not 
want to do it but they are stuck with an inflexible system

What I am suggesting is that by moving China into that category 
you can still—as you know, Mr. Chairman—nave special restric 
tions on countries that are in the "V" category. There are restric 
tions on South Africa, they are not in the "Y" category. There are 
restrictions on a number of countries. But it would give the admin 
istration the flexibility to make these decisions on the basis of what 
is in the national interest.

Mr. BONKER. Is there any other category into which we could 
place China that would not go that far but at least would be an 
improvement?

Mr. SULLIVAN. Actually, in the Carter administration we put 
China in the "P" category. We took it out of the "Y" category. 
That was largely cosmetic

There really are not any other categories.
Mr. BONKER. So, it has a special category for itself
Mr. SULLIVAN. It has a special category but then, when you look 

through the regulations they will say, what applies to "Y" applies to "P."
Mr. BONKER. I believe during the Carter administration we nego 

tiated a special agreement with Yugoslavia. They are not really a 
Cocom country and yet, they are placed there along with everyone 
else

Mr. SULLIVAN. I am sorry?
Mr BONKER. Yugoslavia.
Mr. SULLIVAN. Yugoslavia is treated in the "V" category.
Mr. BONKER. Yes.
Mr. SULLIVAN So, they are treated like everybody else.
Mr BONKER. Yes, that is what I said.
Mr. SULLIVAN. Oh, I am sorry. All right.
Mr BONKER. But that is a special arrangement we have with 

Yugoslavia.
Mr. SULLIVAN. I am not familiar with what arrangements we 

have with Yugoslavia.
Mr. BONKER. A special agreement that has been negotiated.
Mr. SULLIVAN. Regarding third-country transfer of some kind?
Mr. BONKER. Yes.
Mr. SULLIVAN. That actually would be a very good idea to negoti 

ate such an agreement with China. I think such an agreement 
would be possible.

Mr. BONKER. I think Yugoslavia is the only example we have of a 
country with whom we have negotiated a special agreement with 
specified terms that places them into this special category. I believe 
that it has worked out fairly well—I notice nobody is recommend 
ing that we revoke the agreement.

LEGISLATIVE RECOMMENDATIONS

I have introduced legislation on China. Are you familiar with it7
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Mr. SULLIVAN Yes, sir, I am.
Mr. BONKER. Do you have any comments?
Mr. SULLIVAN. I would make only two comments. The first com 

ment is that it, as I read it, it legislates the policy decision that was 
published in the Federal Register in December 1981 and as such I 
have the same problem with it that I have with the Administra 
tion's decision. It would freeze in legislation a level of liberalization 
which I would hope would not be permanent but rather would be a 
step toward further liberalization.

It also would tie China to the Soviet Union
Mr BONKER. Then tell me, how do you legislatively deal with 

this matter? I mean, how do you legislatively place China into a 
different category when our purpose is to leave it up to the admin 
istration to make these decisions?

Mr. SULLIVAN. Well, if you do not want to name countries, the 
amendment I suggested could easily be edited to remove the coun 
tries, just simply say that——

Mr. BONKER Remove category P?
Mr. SULLIVAN. No, I am sorry. No, in the amendment that I sug 

gested. If you did not want to mention countries, that amendment 
could just say, "The term countries to which exports are controlled 
for national security purposes shall mean such countries as the 
President designates in writing to the Congress as constituting a 
threat to the national security of the United States."

In other words, what I am after here is——
Mr BONKER. You are going beyond China
Mr. SULLIVAN. No, that the President then would sit down—you 

see, it would put the President in a position where he could sit 
down and say that for the time being I consider——

Mr. BONKER. Is this what you are saying—the country to which 
exports are controlled for national security purposes means only 
the Soviet Union——

Mr. SULLIVAN. Yes.
Mr. BONKER [continuing]. Members of the Warsaw Pact, and 

other such countries Is not what you are suggesting going way 
beyond just dealing with China.

Mr. SULLIVAN. No. I am giving the President a way to take 
China out of this category simply by refraining from action.

Mr. BONKER. Why not just eliminate category P?
Mr. SULLIVAN. By legislation?
Mr. BONKER. Yes.
Mr. SULLIVAN. Well, then China is in no category whatsoever. I 

do not understand that
Mr. BONKER. I think we just force him to move China into an 

other category.
Mr. SULLIVAN. Well, that is a possibility.
Mr. BONKER. Mr. Berman, maybe you have another possibility.
Mr. BERMAN. Could you not just put in the legislation—although 

I am not sure it is advisable—that China should receive no less fa 
vorable treatment than the most favorably treated country?

Mr. SULLIVAN. I would not want to go that far. That would mean 
you treat them like Canada

Mr. BERMAN. Except Canada. [Laughter.]
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Mr. SULLIVAN. I still think you are going beyond what we would 
recommend.

Mr. BERMAN. Your recommendation has put in the language, 
"The Soviet Union, Warsaw Pact and other such countries as the 
President designates are the subjects of export regulations."

Mr. SULLIVAN. Right.
Mr. HERMAN. Why does that not put every other country in the 

world in the same category as Canada9
Mr. SULLIVAN. No because the Export Administration Act re 

mains in effect and there are certain provisions that apply to ev 
erybody in the world except Canada.

Mr. BERMAN. Oh, I did not realize Canada was by statute treated 
differently.

Mr. SULLIVAN. Yes, sir.
Mr. BONKER. Yes, it is special.
What do you do with Cuba, Kampuchea, North Korea, and Viet 

nam?
Mr. SULLIVAN. Well, I would assume, as it says in my statement, 

I would assume that the President would then send you a state 
ment saying, "In addition to these countries you mentioned, I want 
to include Kampuchea, Vietnam." In other words, he could just 
omit China. I am just trying to be helpful to the President, that is 
all. [Laughter.]

Mr. BERMAN. Just as a matter of policy, does it make sense to try 
and deal with this statutorily?

Mr SULLIVAN. Well, I think that it is often the case. For exam 
ple, I testified last year on the question of removing the prohibition 
against foreign assistance to China. People asked me the same 
question, they said, "Would you not be satisfied if we just gave the 
President the authority to do this?"

Mr. BERMAN. If he exercised it.
Mr. SULLIVAN. My point is that I think that is an unfair burden 

on the President. I think the Congress ought to support what they 
think the policy should be.

May I answer Mr. Roth's question that he asked two people and 
did not get an answer to about where China is going to get the 
money?

Mr. BONKER. Sure.
CHINA'S PROBLEM OF FOREIGN EXCHANGE

Mr. SULLIVAN. The Chinese do not face, as his question implied, a 
great problem of foreign exchange. Quite the contrary, last year, 
China was one of the bright spots in an otherwise very difficult 
year around the world. It ran a $6 billion balance-of-payment sur 
plus and ran its gold and foreign exchange reserves up to over $13 
billion.

To put that in perspective, no other country in Asia has higher 
foreign reserves except Japan, and theirs is about $21 billion.

Mr. BONKER. Then why are they complaining so bitterly over tex 
tiles?

Mr. SULLIVAN. Because they see that as an issue of justice from 
their standpoint.
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Mr. BONKER. I mean, why should we relinquish on textiles so 
they can mount a larger surplus?

Mr. SULLIVAN. Just a moment, they do not have a surplus with 
us. We have run a total of $10 billion surplus over the last 10 years 
with China in $23 billion worth of trade. As they argue, we even 
run a surplus with them in the textile area itself. We sell more in 
the textile area to them than they sell to us. So, they argue that it 
is not fair for us to restrict them. But still, to turn it around, the 
Chinese did sell more to the United States last year than they sold 
to the entire world in 1971

But the Chinese, as I say, have foreign exchange reserves of $13 
billion and they ran a worldwide surplus of $6 billion last year. In 
their National People's Congress in the fall they recognized the 
fact that this is embarrassing, they do not want to run that kind of 
a surplus. They are now projecting running a $1 billion deficit. 
Well, if China, which was running a $6 billion surplus, is now 
going to conduct its international trade running a $1 billion deficit, 
that means a huge increase in foreign trade.

Mr BONKER. Well, I am still interested in pursuing this matter 
of moving China out of one category into another and would appre 
ciate any recommendations you can provide to the subcommittee 
staff.

Mr. SULLIVAN Yes, sir.
Mr. BONKER One of the Chinese Trade Ministers was quoted as 

saying that they have need of over 300 different computer-related 
items. That is subject to controls and will make it very difficult for 
us to trade with them. So, I am hopeful that we can do something 
to expedite and increase trade with China.

Mr. Orth, it is very late. We are very interested in having your 
testimony but I hope you can be brief.

STATEMENT OF JOHN W. ORTH, SALES MANAGER, NORLAND 
CORP., AND CHAIRMAN, FOREIGN AVAILABILITY SUBCOMMIT 
TEE, COMPUTER SYSTEMS TECHNICAL ADVISORY COMMITTEE
Mr. ORTH. I will try. Let me make one brief comment about the 

China testimony. I have spent three years in dealing with China 
and sold them over $6 million in that period of time of electronic 
instrumentation.

I have found that all of it was purchased on credit, loans from 
the United States, England, and now the World Bank loan. It is 
our opinion that the China trade will peak in 1985 and that money 
will be spent. They have made a long-term investment in our high- 
technology and sales to China will begin to depreciate rapidly.

Therefore, it is very significant that our export controls be re 
vised now so that we can take advantage of this peak trade with 
China and not wait until 1986 when they have it all and they start 
making and developing their own technology

Mr. BONKER. That is a good point. Or whether they just become 
committed to other countries.

Mr. ORTH. Exactly; as other countries pick up our technology 
there is a greater worldwide supply of high technology. We are 
more competitive now than ever, except for export licenses.
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May I begin? I thank you for this opportunity to present the 
Computer Systems Technical Advisory Committee's [TAG] view 
point. I have outlined what a TAG is and I am sure you are famil 
iar with it. The current Export Administration Act did provide for 
the provision of Technical Advisory Committees to provide techni 
cal assistance in its interpretation to Commerce regarding techni 
cal matters, worldwide availability, licensing procedures and actual 
utilization of production and technology characteristics, so that 
export licensing could be done on a fair and logical basis.

FOREIGN AVAILABILITY

Let me try and skip over that aspect of it and identify the for 
eign availability questions which I have come to address. Already, 
due to a lack of funds and staff, the Commerce Department has not 
been able to address the foreign availability issue and consequently 
no certificates of foreign availability have been issued to this date, 
even though the Export Administration Act took effect September 
1979.

Mr. BONKER. No certificates of foreign availability have been 
issued?

Mr. ORTH. That is correct.
Mr. BONKER. Is that the State Department's responsibility?
Mr. ORTH. Commerce.
Mr. BONKER Commerce?
Mr. ORTH. Correct. That is to say that no product has been certi 

fied as being available from a foreign source which is also available 
in the United States, and therefore the export license would be 
granted on that basis.

Mr. BONKER. What is the reason for that?
Mr. ORTH. They claim that they do not have the staff and the 

manpower, and the data base. Now they have just granted a con 
tract in January—actually February 1—to initiate with a research 
firm—Scientific Applications is the company name—to go about 
analyzing how they can get the foreign availability data so that 
they can make these certifications.

But they have not done it since the Export Administration Act of 
1979 began. Industry has been supplying foreign availability infor 
mation which I have identified in the testimony. For many years 
we have counted on the Technical Advisory Committee alone, 
which has 12 industry members, which only represents about 20 
percent of the computer industry in terms of quantity. Over a hun 
dred pieces of literature about foreign available computers and 
computer peripherals that are available within the marketplace 
outside of the Cocom countries and therefore uncontrolled sources, 
have been submitted since 1979. These have all been ignored and 
we are trying to compete with those people, particularly in the 
West—the Eastern bloc of the countries is insignificant. Licenses 
for these items are not required in non-Cocom countries and they 
are taking a lot of business away from U S. suppliers.

The intent of the Export Administration Act of 1979 was to 
eliminate licenses for commodities, furthermore it was questionable 
as to how much of the data has been in the Commerce Department 
files for all these years. The contract right now is over $1 million
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to establish a data base for foreign availability and yet, most of the 
information that already exists with literature that was submitted 
and information about its production characteristics is from the in 
dustry.

AMBIGUITY OF FOREIGN AVAILABILITY DEFINITION

Part of the problem lies in the ambiguity, Mr. Chairman, of the 
foreign availability definition from the Export Administration Act 
of 1979.

Two different definitions are used within the act. That is to say, 
a product is foreign available, if it is available in "comparable qual 
ity and significant quantities"; and then on the following page it 
also states that foreign manufacturers' products can be established 
as foreign available if they are in "sufficient quality and sufficient 
quantities "

That has been interpreted by the Defense Department, the State 
Department, and the Commerce Department all differently. So, 
none of them are willing to define what constitutes foreign avail 
ability right now, based upon the ambiguity of those statements.

Mr. BONKEE. Do you think Congress ought to define it legislative 
ly?

Mr. ORTH. Yes. I have a proposal for a new definition of terms 
that we ought to put in. We are legislatively stating what those 
terms are right now.

Mr. BONKER What is your proposal?
Mr. ORTH. I gave them to the staff to distribute them, it is in 

large type style.
[Mr. Orth's prepared statement follows:]

PREPARED STATEMENT OF JOHN W ORTH, SALES MANAGER, NORLAND CORPORATION, 
AND CHAIRMAN, FOREIGN AVAILABILITY SUBCOMMITTEE, COMPUTER SYSTEMS TECH 
NICAL ADVISORY COMMITTEE
Gentlemen Thank you for this opportunity to present the opinions of the Comput 

er System's Technical Advisory Committee for your consideration
First of all I would like to give you a brief introduction to the Technical Advisory 

Committee [TAG] functions The Export Administration Act of 1979 provides for the 
formation of TACs by the Secretary of Commerce wherever goods and/or technology 
are difficult to evaluate with respect to

A Technical Matters,
B Worldwide Availability,
C Licensing Procedures,
D Actual Utilization of Production and Technology
The TACs are made up of both Industry and Government members and currently, 

include the following
1 Computer Systems Technical Advisory Committee,
2 Computer Peripherals Technical Advisory Committee,
3 Semiconductor Technical Advisory Committee,
4 Electronic Instrumentation Technical Advisory Committee,
5 Numerically Controlled Machine Tool Technical Advisory Committee,
6 Telecommunications Equipment Technical Advisory Committee 
Within the Computer Systems TAG (CSTAC) a special subcommittee has been 

formed to address the issues of Foreign (Worldwide) Availability as intended by Con 
gress was to approve export license applications for items of technology that were 
available commercially from uncontrolled sources, such as countries which are not 
co-signers of the COCOM agreement That is to say if a computer is made in 
Norway (a non-COCOM country) then similar U S made computers should, in prin 
ciple, have all export licenses approved without delay once a certification of Foreign 
Availability has been made
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Already due to a lack of funds and staff the Commerce Department has not been 
able to address the Foreign Availability issue and consequently no certificates of 
Foreign Availability have been issued to this date Many U S technology firms have 
contributed dozens of product brochures on foreign competition to the U S Com 
merce Department without any response or action regarding export licensing The 
Commerce Department has now hired a full time licensing officer to manage a new 
Foreign Availability Determination Project which has recently contracted with a re 
search organization to do a feasibility study on how to find and organize data on 
foreign availability In the words of today's computer vernacular they are "compil 
ing a Data Base" for future reference In the opinion of industry this effort is much 
too late to fulfill the intent of the Export Administration Act of 1979 and further 
more it is of questionable expense when much of the data has been in the Com 
merce Department files for years

Part of the problem lies in the ambiguity of the foreign availability definition 
from the Export Administration Act of 1979 Two different definitions are used in 
the Act '

A Foreign manufacturer's product available in "comparable quality and signifi 
cant quantities," and,

B Foreign manufacturer's product available in "sufficient quality and sufficient 
quantities "

The multitude of interpretations offered by Commerce, Defense and State Depart 
ment staff on what this definition translates to in product quantity and quality has 
been a major factor in the long delay and confusion regarding the processing of a 
foreign availability certification We believe a more specific definition will be of 
great assistance in resolving the conflicts now surrounding foreign availability certi 
fication, and enable a more complete adherence to the Export Administration Act 
The current definition is interpreted by the Defense Department to mean that the 
foreign source must be manufacturing the product in question in similar quantities 
as the U S manufacturers We believe that if any source can manufacture in any 
quantity that takes business away from U S firms because they did not require an 
export license that should be foreign availability The foreign source does not have 
to manufacture in military quantities or qualities to have an economic impact on 
US firms

Only Multilateral Controls can be effective and two factors are making the cur 
rent controls ineffective

A Sources of competition from outside of the COCOM agreement countries can 
sell and ship their products anywhere in the world without the delay and complica 
tion of applying for an export license

B Secondly, the lenient interpretation of existing guidelines by our existing 
COCOM partners allow them to either provide significantly faster processing of li 
censes or waiving the requuement for a license entirely when a unilateral U S con 
trol is involved

ONLY MULTILATERAL CONTROLS WORK 1

In one recent example reported to the CSTAC at our January, 1983 meeting, an 
American toy manufacturer had applied for an export license to manufacture video 
games in one of the new territories of the PRC near Hong Kong The license re 
quested permission to temporarily export a quantity of U S microprocessors, and 
digital memory chips to the PRC for assembly only When assembly was completed 
the finished printed circuit boards would be taken to Hong Kong for final test and 
sale in the Western World After five months of waiting for their license the toy 
manufacturer was ready to look for alternative sources of microprocessors, to the 
Japanese Japan was prepared to sell them all the components required for delivery 
in the PRC with no export license delays and probably better prices

In this case the foreign availability problem was not due to a non-COCOM coun 
try but simply more efficient processing of the license by the Japanese who are far 
more conscious of the importance of international trade to their economy and will 
ing to give it the prionty it deserves

The TAG has heard many other examples of excessive delays in license processing 
which have resulted in lost business to U S firms and lost U S jobs because we 
failed to realize that we do not have a monopoly on technology and were unwilling 
and/or unable to do what was necessary to meet the competition

It is clear to industry that the intent of Congress in providing the foreign avail 
ability exceptions in the Export Administration Act of 1979 was to make available a 
method for the Export Control process to grant licenses whenever there was a com-
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mercial product available in a foreign market place Please be sure this intent is 
clearly stated in the next Export Administration Act

Ignorance of the real Foreign Availability and its export control ramifications is a 
great injustice to the U S manufacturers who make a significant effort and invest 
ment to market their products in foreign markets to create U S jobs and in return 
are defeated by the imposition of unrealistic U S export controls

Competent technology in many fields is now emerging and marketing products 
from non-COCOM countries such as Brazil, Norway, Sweden, Hong Kong, Taiwan 
and Korea which make an adequate method of establishing foreign availability all 
the more urgent

Another area of growing concern to industry is the inconsistency with which our 
Export Administration controls the export of technical data To cite a recent exam 
ple, a certain medical company waited over 18 months to receive a license for ship 
ments to the PRC and were only awarded the license after slowing down the speed 
of their computer During this same period hundreds of selected students from the 
PRC were studying in our universities with full access to our most advanced techni 
cal data and manufacturing techniques. Why are we so intent on restricting our in 
dustries which create jobs and income using current technology while we teach next 
years technology to the citizens of the same countries'

RECOMMENDATIONS

The CSTAC would like to make the following recommendations for irc'iision in 
the Export Administration Act of 1983

A The definition of foreign availability should be changed in all locations within 
the Act to use a more workable expression We recommend that foreign availability 
be certified for those controlled products available from non-COCOM nations which 
have "similar specifications and are commercially available "

B We also recommend that the Commerce Department establish a priority list of 
products for foreign availability certification based upon the volume of export li 
cense applications That is to say if personal computers constitute the largest 
number of license applications then that product should receive the first priority for 
foreign availabihty certification

C We also recommend that a maximum time of three (3) months from the date of 
a request to certify foreign availability be allowed by the new Export Administra 
tion Act

D The MCTL should be revised to exclude those items which are available from 
foreign sources

E We recommend the formation of a Senior Industry and Government Committee 
to help define the impact of various foreign products m order to determine the real 
impact of their foreign availability Such a committee would be desireable for each 
technology area, and offer opportunities for review of any foreign availability deter 
mination

F Export licenses which are denied for national security reasons should be re 
turned with a sufficient explanation in order to permit the exporter to appeal if 
there has been any misunderstanding

G We believe that the export license process could be significantly expedited if 
their primary agencies, Commerce, Defense and State were to form a common 
review committee for all licenses rather than process them in senes as is currently 
the practice

H We recommend that all um-lateral controls be removed and a program be 
adopted to obtain better enforcement of multi-lateral controls, tc prevent the compe 
tition now coming from our COCOM partners

I wish to thank you, on behalf of the Computer Systems Advisory Committee for 
this opportunity to present our comments and recommendations

Mr. BONKER. Let us walk through that.
Mr. ORTH. The aspect of the current definition you are referring 

to now?
Mr. BONKER. Yes.
Mr. ORTH. All right, on page 4 I have "A" and "B" noted. Those 

are the current terms in quotation marks that are used in the 
Export Administration Act. I can show you the exact pages if you 
are interested, or highlight them for you. But they are the only 
times when a definition is given to when a product can be called
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foreign available, if it is available in "sufficient qualities and quan 
tities" or, in another section, "comparable quality and significant 
quantities."

The Defense Department has interpreted that in many ways.
Mr BONKER. This is what the present act says9
Mr. ORTH. Yes.
Mr. BONKER. And on page 8 of your statement you are suggesting 

recommendations?
Mr. ORTH. These are the recommendations on page 8 that we are 

making on the evidence we have stated beforehand.
Mr BONKER. All right
Mr. ORTH. That a new definition be specified for those products 

available from non-Cocom countries which have similar specifica 
tions and are commercially available.

Mr BONKER. As you well know, attorneys haggle over such 
terms.

Mr. ORTH. We have haggled over it a long time in deliberating on 
these words ourselves

Mr BONKER. So, you are saying that "similar specifications" and 
are "commercially available" is more explicit, more definitional 
than what we have in the present law?

Mr. ORTH. The only other word we wrestled with adding and de 
leted because we were not certain how it legally might be inter 
preted was "similar specifications and functions" and are "com 
mercially available," meaning that one could not just read a speci 
fication sheet and interpret it.

TECHNOLOGY TRANSFER

Mr. BONKEK. How do you deal with Mr. Perle's concern for the 
transfer of technical knowledge?

Mr. ORTH. The transfer of knowledge has to definitely be consid 
ered in it. If you are dealing with something that can be used in a 
process control, it is the knowledge to enable them to reproduce it.

I would like to refer to you—a point on page 7—about the tech 
nology In the last paragraph, page 7.

The transfer of technical information being done within our uni 
versities is a growing concern. That technical transfer is not con 
trolled although technical data is.

Mr. BONKER. I would imagine that we have many foreign stu 
dents are in our universities.

Mr. ORTH. Many Chinese foreign students, may I add, 160 in the 
university I am familiar with in Wisconsin, I know specifically, five 
of them are studying the manufacture of semiconductor micro 
processors.

Yet it took 18 months for a medical instrument company to have 
a license approved for China for some medical instruments that 
ended up only being approved because they decreased the speed of 
the computer. In comparing like specifications, the students at the 
university nearby were manufacturing microprocessors that were 
five times as fast as the array processor being used in that com 
mercial instrument that was disapproved.

We are trying to cite the inconsistencies in the export and en 
forcement of this kind of technology. If we are going to treat China
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from the present status from an academic standpoint, educational 
ly, and teach them all of these technologies we certainly should not 
restrict our industries from selling them the same or lesser tech 
nology. That makes little or no sense to me.

Mr BONKER Back to this definitional problem of foreign avail 
ability. Why do you think adding your language, "similar specifica 
tions or commercially available" would be more effective than 
present language?

Mr ORTH. All right; it will, first of all, be a single definition 
rather than two. We would have a single one. It will incorporate 
the knowledge of what is commercially available as opposed to 
what is called significant quantities which is the way they are pres 
ently interpreted, "significant or sufficient quantities." The De 
fense Department has told us on numerous occasions that they 
only interpret that, "significant quantities" are available when 
they approximate that of U.S. manufacturing quantities.

Mr. BONKER. Actually, I am beginning to wonder what quantity 
has to do with the whole question of foreign availability

Mr. ORTH. Absolutely nothing. Our position is, none. If it is com 
mercially available—1 or 10—it is commercially available in suffi 
cient quantity to take an order away from an American company. 
If we cannot get an export license for it we lose the business and 
have on many occasions in the recent past because of the long 
delays in licensing when a similar product was commercially avail 
able.

Specifically, the one that frightens us most is that we have in the 
last 6 months to a year identified a lot of technology products, par 
ticularly in microprocessors and computer peripherals coming from 
the non-Cocom, Third World countries—Korea, Taiwan, Brazil, and 
a lot from Scandinavia—that are now oeing sold in the internation 
al market, particularly to the Chinese and the East bloc, without 
considerations for any export control. In many cases we are able to 
still maintain the business based upon perhaps their lack of repu 
tation or performance specifications, but we are losing a significant 
and increasing amount of business to these Third World suppliers 
who have no controls

I do not know if you follow the Korean situation, but their gov 
ernment declared a boycott on import of microprocessors in Janu 
ary. They are now making their own and support their own indus 
try to buy Korean microprocessors and will not buy American or 
Japanese. They have to buy them, the Koreans have to buy Korean 
microprocessors. But on the same token, they are exporting their 
microprocessors all over the world. They are not made with U.S. 
license, that is one of the things we established.

Intel has licensed the Japanese and others to make their micro 
processors and therefore they theoretically should be controlled. 
But the Koreans and the Norwegians are making microprocessors 
and computers, which are not controlled.

Mr. BONKER. Who is not making them, the Zairians?
Mr. ORTH. Nigeria, Zaire?
I do not know that that is answerable in an easy way. But we do 

know who are making them, and that brings in the question of es 
tablishing foreign availability
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FAILURE TO CONSIDER FOREIGN AVAILABILITY IN LICENSING DECISIONS

Mr. BONKER. Tell me about the American toy manufacturer who 
applied for an export license to export video games.

Mr. ORTH. All right. This just happened in January 1983. He has 
set up a manufacturing plant in one of the new territories of the 
PRC just outside of Hong Kong, and for savings of labor purposes 
wanted to do assembly of those boards there strictly for assembly 
and reexport. They would be sold in the Western market and he 
would be able to get a price advantage on his video games that 
way.

He applied last August, and as of last week had still not received 
an export license to ship microprocessors and memory chips to 
China for incorporation in these games, and then to be shipped out 
of China.

As of his testimony in January, if he did not have the license in 
30 days he said that he was going to go to the Japanese who guar 
anteed him delivery and a license in 30 days for all of the products. 
He has a manufacturing plant completely set up and ready to go, 
waiting for those parts.

Very little if any consideration of foreign availability is taken 
into account in determining whether an export license should be 
sent or not, particularly when it comes to Cocom countries It is 
automatically judged by the Commerce Department, Defense and 
State, that if the source is within a Cocom country it is controlled 
identically and therefore is not a concern to them. They do not con 
sider foreign availability.

Only multilateral controls can be effective and two factors are 
making the current controls ineffective. Sources of competition 
from outside the Cocom agreement, countries can sell and ship 
their products anywhere in the world without the delay and com 
plication of applying for an export license.

But second and probably more important we are finding what 
has been discussed here, that is the violation of the Cocom agree 
ments and the lenient interpretation of existing guidelines for our 
existing Cocom partners, allow them to either provide significantly 
faster processing of licenses or waiving them entirely in the case of 
our unilateral controls, such as we have in the specific electronic 
field.

I would like to state that if in some way we can reinforce in the 
Export Administration Act the idea that only multilateral controls 
work—and I wrote that inhand to emphasize it—that we are find 
ing no enforcement of our unilateral controls either in principle or 
in effect by our Cocom partners.

The many examples of companies who are controlled by a catego 
ry 4529B, the CCL number that is unilateral, from the United 
States were instruments that were being considered for Russia 
were withheld from U.S. purchase and they were bought from the 
Germans, the French, the Dutch, the English, and the Japanese.

NEED FOR EFFECTIVE MULTILATERAL CONTROLS

Mr. BONKER. However justified you are in making that state 
ment, I do not believe that politically we are not going to do away 
with all unilateral controls. Therefore, we have to find more effec-
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tive means of dealing with multilateral controls. This seems to be a 
major theme which has surfaced repeatedly in our hearings: com 
panies do not mind complying with controls if they know their for 
eign competitors are complying with similar controls.

Mr. ORTH. Correct.
Mr. BONKER. It is an example of the gross unfairness that exists 

when we hold back our goods while we watch our competitors have 
free access to a market.

I believe the subcommittee will be undertaking extensive efforts 
in this area.

Mr ORTH. I point out on page 7, Mr. Chairman, that it is a great 
injustice to American manufacturers to tie their hands behind 
their backs. We make investments in the foreign marketing and 
then we are restricted from making a sale.

Mr. BONKER. But how do we institute multilateral controls? How 
do we make them effective? I do not want to come back 3 years 
from now still talking about this problem.

I appreciate the language that you have offered on multilateral 
controls. If you go back to the drawing board and come up with 
something else, be sure to communicate with committee staff.

I am sorry that you were scheduled last during today's hearing 
because I think you have made a valuable contribution to our work 
on this legislation.

Mr. ORTH. I hope we do. The recommendations are there. I would 
like to highlight the fact that there are four others there that 
define terms we recommend, specific wording, that we feel would 
be useful.

Mr. BONKER I am going to instruct my subcommittee staff to 
look very closely at your recommendations, particularly on defini 
tional changes on foreign policy

Mr. ORTH. Thank you, Mr. Chairman
Mr. BONKER. Well, it has been a long afternoon. Thank you very 

much for coming.
Mr. ORTH. One point that I would like to say is that it was the 

TAC's definite position that we are in wholehearted agreement 
behind H.R. 1566 which you have submitted, and that the recom 
mendations that we made were intended as modifications to this 
and the existing Export Administration Act. We do not find it is 
necessary to rewrite it. We think it is basically sound if we can 
make it work.

Mr. BONKER. I thank you very much.
The subcommittee stands adjourned.
[Whereupon, at 5:45 p.m. the subcommittee adjourned, subject to 

the call of the Chair.]





EXTENSION AND REVISION OF THE EXPORT 
ADMINISTRATION ACT OF 1979

Executive Branch Views

TUESDAY, APRIL 5, 1983

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS, 

SUBCOMMITTEE ON INTERNATIONAL
ECONOMIC POLICY AND TRADE,

Washington, DC.
The subcommittee met at 2 p.m, in room 2154, Rayburn House 

Office Building, Hon. Don Bonker (chairman of the subcommittee) 
presiding.

Mr. BONKER. The Subcommittee on' International Economic 
Policy and Trade will come to order.

Today the subcommittee convenes for the purpose of hearing tes 
timony from the administration on the reauthorization of the 
Export Administration Act of 1979. This is the fifth in the series of 
hearings regarding reauthorization of the Export Administration 
Act. Previously we have heard testimony from representatives of 
the private sector, as well as Government agencies involved in im 
plementation of the act.

This particular session comes at a time of high drama for those 
who have been following the reauthorization of the act, for the ad 
ministration's position is one of significance to the congressional 
consideration of amendment of the act. This afternoon is the first 
opportunity for Congress to hear from an official spokesperson re 
garding this administration's position with respect to foreign policy 
and national security export controls, and controls on materials in 
short supply.

Before I invite Mr. Olmer to testify, I would like to turn to the 
ranking member of the subcommittee, Mr. Toby Roth.

Mr. ROTH. Thank you, Mr. Chairman. And I want to join you in 
welcoming our distinguished Under Secretary of Commerce, Lionel 
Olmer, before our subcommittee today.

Mr. Chairman, I believe that we share many of the same con 
cerns regarding the international trade policy of the United States. 
This subcommittee has the opportunity to develop a new version of 
the Export Administration Act to further encourage our exports 
and, at the same time, prevent the flow of products and technol 
ogies which would enhance the strategic capabilities of our adver 
saries.
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I think other members of this committee would have been proud 
to hear Mr. Olmer at a recent trade conference in Berlin. Just in 
the past week I had the opportunity, and the good fortune, to hear 
the Under Secretary address many of the leading trade exports in 
Europe on international economic policy.

I was most impressed, Mr. Olmer, with your presentation and 
with your views. I want to tell you, not only as a Member of this 
Congress but as an American, I was proud to hear your words be 
cause I thought for did a terrific job, and I want to compliment you 
for it.

It is a difficult task to keep our export control law and the list of 
items we control up to date. I have been studying the many sec 
tions of the export control law and would like to quote from a 
study about the difficulty of halting illegal exports. It said that 
there are so many loopholes and the ingenuity of the smugglers 
and industrial spies was such that the efforts were in the long run, 
to control the flow of technology, unavailing.

Mr. Chairman, this quote is not from a recent GAO study or a 
Department of Defense study, but it is from a book entitled, "The 
Unbound Prometheus", by the noted historian David Landis. It 
traces technological change from 1825 to the present. Certain sec 
tions describe how governments from the 18th century on tried to 
stem the flow of technology. They were unsuccessful.

This work of a noted economist and historian, David Landis 
shows just how difficult it is to control technology. I think we see 
again this morning illustrated by the news reports that the French 
have asked 47 Soviets to leave France because of their attempts to 
steal high technology. I think it all points to what a difficult job we 
have in reauthorizing the Export Administration Act and making 
it a more effective law.

But I am confident, Mr. Chairman, that with you at the helm 
and with the other members of our subcommittee that we are 
going to be able to hopefully overcome the hurdles that are placed 
in our path.

Thank you, Mr. Chairman.
Mr. BONKER. Mr. Olmer, we are most anxious to hear from you 

on the administration's proposal to reauthorize the Export Admin 
istration Act.

STATEMENT OF HON. LIONEL OLMER, UNDER SECRETARY FOR 
INTERNATIONAL TRADE, DEPARTMENT OF COMMERCE

BALANCING COMPETING INTERESTS

Mr. OLMER. Mr Chairman, I truly do appreciate the opportunity 
to present to the subcommittee the administration's proposal on re- 
authorization of the Export Administration Act. 1 This bill undeni 
ably has been an especially difficult one for the administration to 
develop. On the one hand, we are deeply committed to restoring 
America's competitiveness in international trade. Simultaneously, 
we have pledged to remove and we have removed many unneces 
sary Government regulations from the backs of U.S. businessmen.

1 The text of the administration bill, H R 2500, appears in appendix 1
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Clearly, any law which establishes procedures for restraining ex 
ports, as does the Export Administration Act, conflicts with these 
objectives. Yet there is an even more important objective, more 
fundamental to our national interest, which in my judgment must 
remain primary; that is, to prevent, insofar as it is possible, the ac 
quisition by our adversaries of products and technologies that have 
military significance.

There is no element of responsibility for leadership with a higher 
calling than to provide for our defense, even at great costs, assessed 
sometimes in tax dollars and at other times in the lives and per 
sonal liberty of our citizens. The Export Administration Act makes 
a contribution to the fulfillment of this responsibility. It has been 
the subject of extensive review within the executive branch and the 
subject of considerable discussion among the executive branch, the 
business community and the general public. In cooperation with 
the President's Export Council, we have held six public hearings 
around the country. I have personally met with business leaders in 
this country and abroad, with foreign government officials, and 
with representatives of the leading trade associations in order to 
discuss these issues with them.

Export controls usually present competing policy interests. On 
the one hand, there is a vital need to improve our competitiveness 
in world trade. This requires aggressive marketing and access to 
worldwide sales opportunities. We must be internationally competi 
tive in order to expand our employment base and to pay for the 
goods we want and need to import.

It hardly needs repeating before this subcommittee, especially 
before you, Chairman Bonker, whose efforts over the last several 
years to improve our Nation's export posture have been stellar, 
that our national security is inextricably linked to the health of 
our economy. Economic strength does provide the foundation for 
our leadership throughout the world.

On the other hand, the importance of exports cannot obscure, 
much less overshadow, the need to protect our national security 
The transfer of sensitive Western technology and equipment to the 
Soviet Union has had a direct impact on the growth of Soviet mili 
tary capabilities, especially over the past 10 years. It has acceler 
ated the introduction of new and more sophisticated weapons to 
the Soviet arsenal, thus requiring the West to spend more on de 
fense Perhaps even more important, it can create vulnerabilities 
on our side that could have tragic results.

The United States and its allies simply must curtail the flow of 
strategic technology the Soviet Union, and this administration 
views this area as of top priority. Clearly, export controls may 
impose economic costs to business firms. But these are sometimes 
necessary cost. While there may be disagreement regarding which 
items are of strategic importance, I do not believe there is any sig 
nificant disagreement regarding the need for national security 
export controls. The public discussions I mentioned earlier demon 
strated this beyond any doubt. Nevertheless, we must ensure that 
national security export controls are confined to those items neces 
sary to protect the national interest without unduly interfering in 
the the free flow of commerce.
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However, there is often diversity of opinion as to the appropriate 
instances in which to impose import controls and as to whether we 
are administering them effectively and efficiently. The closer a con 
trol gets to a company's own particular interests, the more likely it 
is that these differences will emerge and that the Government's 
judgment will be challenged by those corporate interests.

The administration's bill, I believe, strikes the appropriate bal 
ance for determining when export controls should be imposed. Let 
me explain how we attempt to achieve this balance.

NATIONAL SECURITY CONTROLS

This administration maintains that export controls for national 
security reasons are necessary to the safety of our Nation. This bill 
reflects this belief, but at the same time, it reflects an intention to 
minimize the economic costs imposed on our business firms.

Whereas the present act emphasizes the importance of export 
promotion, the administration's bill proposes to change the section 
on findings and policy declarations to clarify that exports should be 
considered within the context of overall U.S. interests. The present 
act appears to place greater emphasis on exports, the administra 
tion bill highlights the consequences of failing to prevent or to 
delay the transfer of militarily sensitive technology. These changes 
better describe the economic and security objectives of the act.

We are concurrently committed to improving the effectiveness of 
export controls on strategically important technology. Our aim is 
to tighten the controls at the top end of the technology spectrum 
and to reduce the controls at the lower end. At the same time, we 
intend to reduce controls of the products of those technologies.

Effective and fair enforcement of the export of critical commod 
ities and technology requires multilateral cooperation. Accordingly, 
the administration has been working very hard to strengthen and 
improve the effectiveness of Cocom. For example, one of the posi 
tions in the policy section of the administration's bill mandates bi 
lateral and multilateral negotiations to eliminate wherever possi 
ble the foreign availability of comparable goods and technology. We 
recognize that the United States is not a unique source of supply 
for many commodities and technologies, and that the target coun 
try may often obtain comparable products elsewhere. The bill also 
stresses the importance of negotiations with other Cocom nations 
to improve the international control list, to strenthen enforcement 
and cooperation, to upgrade the Cocom secretariat, and to provide 
sufficient funding for its activities. The commitment reflected in 
this bill to strengthen Cocom will minimize the possibilities of di 
version. Moreover, only controls that are multilateral avoid placing 
an unnecessary burden of U.S. business.

Our bill also contains provisions requiring negotiations, not only 
with Cocom but also with other governments to remove foreign 
availability. In addition we intend to place greater emphasis than 
has been placed in the past on the very serious problem of diver 
sion of items from third countries that are not parties to control 
agreements. We will conduct bilateral negotiations with the intent 
of concluding agreements with such countries.
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As another means of reducing the flow of sensitive goods and 
technology to the Soviet Union, our bill also authorizes the Presi 
dent to control the transfer of goods or technology within the 
United States to embassies and affiliates of countries to which ex 
ports of such items are controlled.

With regard to the chairman's efforts to decrease the burden of 
export licensing for West/West trade activities, we share the same 
goals. Unless we can better differentiate between exports that raise 
national security concerns from those that do not, the export con 
trol licensing system will become truly unmanageable. We must 
find ways to ease restrictions on certain West/West transfers, so 
that we may focus our attention on those exports that pose the 
greatest risk to our national security. At the same time, we must 
tighten our multilateral enforcement to prevent the diversion of 
those sensitive items to the Soviet Union. For this reason, we 
oppose the provision contained in H R. 1566 which would require 
the Secretary of Commerce to automatically remove the export 
controls on any unilaterally controlled items for which all export 
license applications have been approved during any 1-year period. 
This mandatory decontrol would hinder our efforts to prevent di 
version and interrupt the paper trail which now exists.

We are examining carefully the concept of a comprehensive oper- 
aitons license, as proposed in H.R 1566. However, we have not yet 
decided on the specific licensing mechanism to reduce the burden 
of transfers between U.S. companies and their subsidiaries. While 
we believe your idea has much merit, we do not believe that addi 
tional licensing mechanisms should be statutorily mandated. We 
must carefully evaulate alternatives so that the licensing system 
we fashion does not have unforeseen ramifications. We need the 
flexibility to modify and revise any licensing system once in oper 
ation. In any case, existing statutory authority enables the Secre 
tary of Commerce to establish such a licensing procedure. As a 
point of interest, Mr. Chairman, in connection with our implemen 
tation of the militarily critical technologies list, we are now prepar 
ing proposals to implement a licensing system to facilitate trans 
fers between U.S. companies and their overseas subsidiaries.

With respect to your legislative proposal concerning microproces 
sors, the Commerce Department proposed to the Department of De 
fense last December the types of equipment incorporating micro 
processors which we believe should be decontrolled. Currently sci 
entific and analytic instruments which contain microprocessors re 
quire a validated license, irrespective of their strategic significance. 
We agree with you that this control is unnecessarily broad and 
needs to be streamlined. The Department of Defense has promised 
a response shortly.

FOREIGN POLICY CONTROLS

Foreign policy controls are imposed against nations which violate 
internationally accepted norms of conduct. These controls have not 
only been imposed in the East-West context, but in many other sit 
uations as well. Each of these controls has been tailored to the spe 
cific situation and has been designed to achieve important foreign 
policy objectives.
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For example, to screen out exports that could aid in violations of 
human rights, we require a validated export license on crime con 
trol and detection equipment to all countries except NATO, Japan, 
Australia and New Zealand In addition, to distance U S. commer 
cial entities from the practice of apartheid, we control exports on 
arms and equipment to make them and on U.S.-origin items relat 
ing to national security, to nuclear nonproliferation, and to crime 
control policies. Further, to combat international terrorism we con 
trol exports to Syria, Yemen, Lybia, and Cuba. The latter two of 
which are also subject to other more restrictive controls.

While much criticism has been levied against the effectiveness of 
foreign policy controls, they remain an instrument the President 
can use to exercise U.S. influence by a means short of military 
action and more forceful than a diplomatic note. The success of 
sanctions should not be measured simply in terms of immediate 
modification of the undesirable behavior by the targeted country. 
Rather, foreign policy controls are also directed toward other sig 
nificant objectives, including: one, deterring future actions by a 
target country and deterring other countries from acting in a 
manner similar to the target country: two, allowing the President 
to mobilize international support against the behavior of the target 
country; three, extracting an economic cost from the targeted coun 
try; and four, expressing political disapproval at the undesirable 
actions of the target country and indicating the will of the U.S. 
through nonmilitary means.

We recognize that the imposition of foreign policy controls, 
which are often in response to international developments, may be 
unpredictable. These sanctions sometimes incur economic costs and 
may even undermine temporarily the reputation of U.S. firms as 
reliable suppliers. The administration bill contains a policy state 
ment that makes clear that we must minimize the impact of these 
controls on existing contracts and on business activities in allied or 
other friendly countries.

CONTRACT SANCTITY

In recognition of the importance of this issue, the administration 
also proposes to protect the sancitity of contracts in existence at 
the time the President imposes export controls for reasons of for 
eign policy. In point of fact, the executive branch often protects 
pre-existing contracts from foreign policy controls. This provision, 
we believe, represents our commitment to minimize the burden on 
business firms arising from the imposition of foreign policy con 
trols.

Specifically our bill would protect existing sales contracts, the 
terms of which require delivery within 270 days from the imposi 
tion of controls, unless the President determines that the overrid 
ing national interest requires that such exports be prohibited.

At times, the foreign policy interests of this country demand cer 
tain actions even though there may be significant economic costs. 
The President must have the flexibility and the authority to re 
spond rapidly to unacceptable international behavior. Thus the ad 
ministration would oppose any further changes to the Export Ad 
ministration Act in this respect. Nor can we support the proposal
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contained in H.R. 1565 of providing insurance for business losses 
incurred as a result of the imposition of foreign policy controls. 
This proposal would be extremely difficult to administer, creating a 
fertile field for litigation

SHORT SUPPLY CONTROLS

Under the section of the Act covering short supply controls, the 
administration's bill proposes to eliminate controls imposed on the 
export of certain specific commodities, while retaining the basic au 
thority for imposition of short supply controls and the crude oil 
waiver provisions that permit the President to export crude oil to 
meet international obligations. The President should have the lati 
tude and the flexibility to determine the need for short supply con 
trols as they occur and to remove them when the national interest 
does not require export limitations. It is important to note that, al 
though we are deleting the specific provisions relating to the 
export of Alaskan crude oil from the Export Administration Act, it 
remains controlled by other statutes.

ANTIBOYCOTT PROVISIONS

The administration bill, Mr Chairman, does not propose any 
changes to the current antiboycott provisions of the Export Admin 
istration Act. Many believe that there are inconsistencies and over 
laps between the Ribicoff amendment, which imposes tax penalties 
on those companies which comply with foreign boycotts, and the 
EAA. We believe there must be a greater consensus between all in 
terested parties before a legislative solution can be achieved. Such 
a consensus has not yet emerged. '

With respect to licensing procedures, we intend and have recent 
ly proposed to shorten the time periods for processing those appli 
cations that are handled solely within the Department of Com 
merce. We hope to reduce the inter-agency time period as well, and 
we will be working with other Departments to effect this. We do 
not believe that this area needs statutory consideration.

ENFORCEMENT

Finally, Mr. Chairman, we propose amendments to strengthen 
significantly enforcement of the act. We believe that this is critical 
to stem the unlawful flow of critical goods and technology to the 
Soviet Union. We propose to establish new statutory crimes for 
conspiring to and attempting to violate the Export Administration 
Act. This would provide clear statutory authority to prevent an un 
lawful export before it occurs

The administration bill contains a new criminal forfeiture provi 
sion. The addition of this provision will equip prosecutors with a 
valuable tool to reach the proceeds of illegal transactions. The ad 
ministration bill further authorizes the President to prohibit of 
fenders of the national security provisions of the act from export 
ing their goods or technology into the United States.
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FISCAL YEAR 1984 BUDGET

Mr. Chairman, this subcommittee has asked me to provide in 
this testimony information regarding our fiscal year 1984 budget 
request. For carrying out the purposes of the EAA, we have re 
quested for fiscal year 1984 the sum of $11,610,000, of which 
$4,973,000 shall be available only for enforcement and $6,637,000 
shall be available for all other activities under the EAA. For export 
promotion programs of the International Trade Administration, we 
have requested $100,458,000. Export promotion programs are those 
activities of the Department of Commerce designed to stimulate or 
assist U S. businesses in marketing their goods and services abroad 
competitively with business from other countries.

Mr. Chairman, I thank you for the opportunity to elaborate at 
such length and to appear before the subcommittee to discuss these 
issues We do look forward to working with you and your commit 
tee to see the passage into law of a new EAA which will best serve 
the interests of our country.

Thank you very much.
Mr. BONKER. Mr. Secretary, on behalf of the subcommittee I wish 

to thank you for your testimony and the fact that you chose this 
occasion, in which to present the administration's position on the 
Export Administration Act. I know that this decision or series of 
decisions have not been arrived at easily, and I also appreciate the 
fact that you have been heavily engaged in the formulation of a 
bill that may not be entirely to your liking.

But the art of compromise is how things are done here in Con 
gress. Apparently, given the various Departments and agencies 
who have vested interest in this law and the intense negotiations 
that have taken place within the administration in the past few 
months, highlights the fact that compromise is also the way things 
are done in the Administration.

I do appreciate, Mr. Olmer, your several references to my specific 
legislative proposals. If there is any consistency in your comments, 
it is that you find most of them have merit, but you cannot support 
them, and I understand how that occurs as well.

SHORTCOMINGS OF ADMINISTRATION BILL

You might find my comments in response to the administration's 
position a little harsh, but I would have to share with you publicly, 
as I did moments ago personally, my disappointment over the final 
product. I would have to say that it is a sad day for American ex 
porters, particularly those whose livelihood is greatly impacted by 
export controls or the denial of export licenses by the Government.

I really feel that the contract sanctity provision in the adminis 
tration bill something that I know that you personally are support 
ive of, is less than adequate or desirable. I do not see anything that 
has been signifiantly removed from the control list, other than a 
continuing pledge by the Department of Commerce to come up 
with a final product for the militarily critical technologies list, per 
haps accelerating efforts on the indexing, both of which were man 
dated by Congress a few years ago. And there was some reference, I 
know, to embedded microprocessors, which has been a subject that
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you, Mr. Olmer, have discussed with the subcommittee on previous 
occasions.

We are sorry to see that there is no specific proposal in support 
of a comprehensive operations license so that we could at least 
begin the process of streamlining licensing procedures, at least as 
they relate to trade between Western countries With respect to 
Cocom it appears that there is nothing in your proposal with the 
possible exception of ongoing negotiations, to strengthen the multi 
lateral control effort. Indeed, one might say that to require import 
controls as they have been described by you this afternoon could 
possibly weaken Cocom if there is not a general consensus and 
mutual commitment to see that these controls are effective. Per 
haps import controls can be interpreted as a further application of 
extraterritorial reach of U.S. laws.

Then, with respect to both short supply and enforcement, it ap 
pears as though the administration has more or less left this up in 
the air. So at least speaking on behalf of myself, I am a little disap 
pointed over the specifics.

Now, regarding the questions on foreign policy controls.

270-DAY CONTRACT SANCTITY

You have suggested a form of contract sanctity in protecting con 
tracts for up to 270 days. While I believe that is a major step and 
am encouraged by this proposal, I am concerned about the rather 
large loophole in allowing a Presidental override if he determines 
that our national interests are at stake. If I read this correctly, 
that loophole would be fully sufficient for President Carter's grain 
embargo and this administration's imposition of sanctions on the 
construction of the pipeline. This limited contract sanctity would 
not have prevented these actions. Even if this administration could 
not support the contract sanctity proposal I have submitted, I had 
hoped that the administration would at least go along with the con 
tract sanctity provision contained in the Commodity Futures Trad 
ing Commission Act with respect to agricultural exports. This pro 
vision authorizes 270-day contract sanctity unless the President de 
clares war or national emergency.

Since the administration did not oppose the 270-day contract 
sanctity provision as it relates to agricultural contracts, will the 
administration bring itself to at least not oppose a similar provi 
sion in the Export Administration Act, so that at least we have 
consistency in contract sanctity?

Mr. OLMER. Mr. Chairman, consistency is not what we were look 
ing for in bringing together in this act policy statements on foreign 
policy controls. In our judgment the President should have suffi 
cient flexibility so he is not required to ask the Congress to declare 
a war or to call into being a state of national emergency in order to 
impose a foreign policy control which would have the effect of abro 
gating a contract previously entered into.

I can only say that the administration, and speaking on behalf of 
the President in this respect, viewed that with great care and with 
the utmost sincerity, and it is absolutely not looked upon as a built- 
in loophole from which to escape in the future.

Mr. BONKER. Even for future Presidents?
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Mr. OLMER Well, we must have certain expectations 
Mr. BONKER. That is my concern.

COMMERCE DEPARTMENT ENFORCEMENT RESPONSIBILITIES

With respect to enforcement, which may well become the major 
issue in Congress' deliberation on the Export Administration Act, I 
have offered proposals to strengthen Commerce's enforcement au 
thority. If there is a so-called "hemorrhage of high technology" 
that is finding its way into the hands of our adversaries, it seems 
natural that we would strengthen the Department of Commerce's 
power to do the job, not only in terms of statutory authority but in 
terms of funding so that you can to the job effectively

The Department of Commerce is the only Federal Department 
identified in the act as responsible for enforcement and yet we 
have had a recent entry of another Federal agency—the Treasury 
Department and the Customs Service—that now has a major role 
in enforcement activities.

Does it not make sense, Mr. Olmer, that we should have one en 
forcement agency, the one that is recognized by Congress in the 
statute? And if more authority and funding is needed by Com 
merce, you should come to us and ask for more authority, and 
more funding. If the administration is requesting $30 million for 
the Customs Service's Operation Exodus program and only $4.9 
million for the Department of Commerce's enforcement program it 
appears as if the administration is saying that it has a woeful dis 
regard for Commerce and a renewed confidence in Custom's ability 
to carry out the enforcement program.

I wonder if you would respond to that question in a way that 
would give us some encouragement that the Department of Com 
merce does not want to default on its enforcement responsibilities.

Mr. OLMER. I think, Mr. Chairman, it would be an unfortunate 
interpretation for you to read into the budgetary proposal that the 
administration views with less regard the Commerce Department's 
primary and important responsibility for enforcement activities 
under the act. The existing act does provide the Commerce Depart 
ment with the primary authority, and under a delegation of au 
thority from Commerce to the Customs branch of our Government 
does the agency have some responsibilities.

I do not think we want to or need to replicate in the Commerce 
Department the kinds of activities that the Customs Service has 
been involved in and proposes to increase their involvement in. 
That is to say, I think there is a legitimate role for more than one 
agency to have a responsibility for enforcement activities. I think 
they can complement each other and I think that we are beginning 
to do that

We have come very close to developing a memorandum of under 
standing between the two Departments, Treasury and Commerce, 
as regards the division of effort, and particularly with regard to 
overseas investigations. That kind of issue and the specific delinea 
tion of responsibility for investigations, as opposed to purely sei 
zures on the dock, is the subject of ongoing negotiation with the 
Treasury Department. I hope that it will be concluded in the near 
future, and it may be that there will be a need for an additional
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proposal which would have the effect of sharpening, as you put it, 
the administration's focus on Commerce's responsibility in that 
area

Mr. BONKER We would welcome something more definitive from 
the administration.

Mr. OLMER. If I might add one word, Mr. Chairman, with regard 
to enforcement, the $5 million is well spent We have put together 
just a superb group of people, dedicated to one mission only. They 
are not going to be detracted by next year's hot topic, which may 
or may not be technology transfer. It might be traffic in drugs, I do 
not know. But these people in the Commerce Department under re 
cently recruited Deputy Assistant Secretary Ted Wu, whom I be 
lieve you have met, are dedicated to one single mission, and that 
single mission orientation I think has a multiplier effect in that $5 
million.

So I have absolutely no doubt in my mind that we are necessary, 
we are doing a valuable job, and that, competitively speaking, we 
are at least the equivalent of anything else in the entire Federal 
Government.

Mr. BONKER. I have a question on short supply, but our resident 
expert Mr. Wolpe is here today, so I will defer to him on short 
supply issues.

I now turn to the ranking member, Mr. Roth.
Mr. ROTH. Thank you, Mr. Chairman.

OFFICE OF STRATEGIC TRADE

Maybe I could just follow up in somewhat the same vein on that, 
Mr. Secretary. It seems obvious that the present system is not 
working. There is a hemorrhage of technology to the Soviet Union 
not only in our country but also from the other members of 
Cocom—for example, with France expelling 47 Soviets yesterday.

This memo of understanding between Commerce and Treasury, it 
seems to me from my experience, will not resolve this interagency 
dispute. There is always fighting over the same turf when lines of 
authority are not clearly defined. There does not seem to be the 
harmony and coordination that is needed to manage export con 
trols.

What is your opinion about establishing an Office of Strategic 
Trade—to have everything in one agency? You would have much 
better coordination and enforcement. With the present system ad 
ministration of EAA is all over the board. Nobody knows what is 
going on.

What is your opinion on that?
Mr. OLMER. I do not think it would work.
Mr. ROTH. Why not?
Mr. OLMER. The Customs Service now has some 11,000 people. I 

do not think that it would be feasible to transfer that component of 
the Customs Service now dedicated to export enforcement or the 
entire Customs Service to a new Office of Strategic Trade, because 
much of what they do, in fact the majority of what they do, does 
not relate to strategic trade. That is sort of on the one side.

On the other side, there is simply no way of excluding from con 
sideration, from serious consideration at the senior level of Govern-
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ment, the State Department and the Defense Department's legiti 
mate opinions on these issues. You cannot simply by statutorily 
mandating responsibility for making judgments on foreign policy, 
short supply, munitions control, and strategic trade, all of those 
kinds of issues, and give him that sort of unilateral authority. Our 
Government does not, in my experience, work that way.

I would make one other point with respect to the Commerce De 
partment's role in export enforcement, and one of the areas that 
distinguishes it, and I think in a positive way, the Secretary of 
Commerce has the authority to impose an administrative sanction 
for less than criminal violations of the act. That is to say, he can 
remove export privileges and suspend them during the course of an 
ongoing investigation. That gives us a very keen interest in investi 
gations which are less than criminal in nature. Most other law en 
forcement elements of our Government are not so interested unless 
there is a prosecution at the end of the rainbow, a prosecution and 
a conviction at the end of the rainbow.

We are talking about things that we do, for example, in the anti- 
boycott area, where we do impose civil penalties. That is a very im 
portant, and is a very important rationale for the retention in 
Commerce of the primary authority for export enforcement.

NEED FOR INTERAGENCY COORDINATION

Mr ROTH. But Mr. Secretary, that still leaves me with this ques 
tion. We have the Departments of Defense, Commerce, Treasury, 
and Customs involved. There are too many people and agencies in 
volved in order to have a coordinated effort.

Mr. OLMER. Usually it seems that way to me too, Mr. Roth.
Mr. ROTH. But you are saying that through this legislation we 

are going to change it or can make the system better? Is that 
right?

Mr. OLMER. No. I am saying that I may not always like it, but I 
do believe that it is usually necessary. For example, I have a 
number of, if you want to put it this way, complaints about De 
fense Department decisions or delays and so on, and yet I would 
not for a minute want the elimination of the Defense Department 
or their responsibility for taking us to task and holding our feet to 
the fire and to veto, if need be, recommendations which we have 
made in the area of national security.

I think that is their primary area of responsibility and that it 
could not simply be possible to delegate it in a statute from DOD to 
an independent office I think they have to there. I think the State 
Department as well has to be there on the foreign policy side.

Mr. ROTH. If I interpret your testimony correctly you are saying 
that we should have fewer items on the control list. In other words, 
stricter at the top, and be a little move liberal at the bottom Is 
that correct?

Mr. OLMER. That is the intention. Perhaps, as we used to say in 
business, when you get the order, get out. I should stop right there. 
But I will go a little further.

That has been the principle for a long time, and it sounds terrif 
ic, and it is if it were applied. But we are doing it by rather slow 
means. It is our intention, we have been working in that direction,
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but I would be among the first to admit that we have not made 
sufficient progress rapidly enough.

Mr. ROTH. Well, I think you are correct. It is great rhetoric, but 
how do you apply it? Because as I understand the situation, and we 
have had the Bucy Report since 1976, we still have not developed a 
militarily critical technologies list. In seven years we have pro 
duced an MEN as Congress expected. Now all of a sudden we are 
going to do it? I do not mean to sound incredulous, but——

Mr. OLMER. Worse than that. The Bucy Report was written in 
1976. It was written over a period of 2 years. That gives it 1974, 
and Mr. Bucy was importuned to undertake this on the behalf of 
the Department of Defense somewhere around 1973 or 1974.

So it has really been—and he had that concept long before. So it 
is a concept that has been around for some 10 years. It was the 
Bucy Report recommendation that directed the Department of De 
fense, and the Export Administration in 1979 directed the Depart 
ment of Defense to prepare that militarily critical technologies list, 
which we are still wrestling with.

It is just a very complicated affair.
Mr. ROTH. You know, this gets rather mindboggling after a while 

when you have all these issues and all these things come to the 
fore. I think if we had some sort of goal—a target—it would be 
easier to gain a point of reference.

The way I look at it, the EAA would work well if we had a link 
with some concept of East-West trade and what was in the best in 
terest of the United States. But many times I ask myself, what are 
we trying to accomplish here?

GOAL OF U.S. EXPORT CONTROL POLICY

Mr. OLMER. Well, your call for an underlying concept I think is 
entirely appropriate. When the administration took office, we very 
quickly identified a number of things that we wanted to do and in 
priority order, and among them—I mean, the No. 1 priority was to 
eliminate the backlog of the 2,200 cases which were then in excess 
of the statutory deadline.

We did that It took us 6 months and with the cooperation of the 
Defense Department we eliminated that backlog. It was an enor 
mous undertaking. Others would have said, well, you should have 
focused your time and attention on distribution licenses or you 
should have done thus and so. Well, we could not take the whole 
Department and said, now you perform export administration func 
tions and nothing else until the whole thing is made perfect. First, 
it never would be; and second, we had a lot of other things to do. 
But that was part of our underlying concept, to clean up what we 
felt was insufficient attention to some important elements.

The second thing, and perhaps even more fundamental, and you 
have suggested it: What is our concept of trade between the West 
and the East9 Well, first and foremost, it is not to contribute to the 
development of the Soviet military-industrial infrastructure, not to 
do it so that we can avoid to the extent possible asking for more 
money for the defense budget, doing it so that we prevent some 
critical vulnerabilities from developing in our own weapons sys 
tems. That is first and foremost our two objectives in that area.
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The third, and it sort of overlays it all, is the recognition that the 
nature of technology has changed and we are not capable of doing 
it by ourselves. The last time I testified here I had a shoebox full of 
semiconductors, and I did that as a prop to demonstrate that the 
availability of these semiconductors, some 41 billion in the course 
of 1 year produced throughout the world, makes it simply impossi 
ble for any administration, no matter how well intentioned, no 
matter how much money is spent, to do that job on its own.

So we have got to focus on a multilateral effort. I do not mean to 
go on and on, but that is another speech, sir, and I would be pre 
pared to do it. But that is basically the three key elements of it.

Mr. ROTH. Thank you very much.
Thank you, Mr. Chairman.
Mr. BONKER. We do miss seeing your shoebox.
Mr. Mica.
Mr. MICA. Thank you, Mr. Chairman.
I would just like to associate myself with your comments. I un 

derstand this is the administration bill, but after you read it you 
wonder, what administration?

The President made comments in the State of the Union speech 
about being on the verge of a new technology revolution in this 
world, about trade being the future of America, about exports 
being where the ballgame is going to be, and yet this administra 
tion now comes forward with this legislation that I really do not 
think is going to be helpful.

For instance, where do you clarify the items that would be con 
trolled? And then you add these provisions such as the one that 
prohibits sales domestically Could we not sell a "speak and spell" 
to a local ambassador? Is that going to be controlled now?

There are so many questions. Let us first address contract sancti 
ty for agriculture. Why the specific exemption there?

Mr. OLMER. Well, the administration is proposing a contract 
sanctity provision for manufactured goods which is quite similar to 
the contract sanctity provision in the Commodities Future Trading 
Act, 270 days unless the President determines that, for reasons of 
overriding national interest, the sale should not go through. I think 
that is in recognition that there is a basic difference between agri 
cultural products and manufactured goods, and that is the only 
qualification to that.

Now, the other provisions that ensure agricultural interests are 
not contained in the Export Administration Act. They are in other 
pieces of legislation.

DECONTROL EFFORTS BASED ON FOREIGN AVAILABILITY

Mr. MICA. Let me just ask this. If we are trying to determine the 
capacity of a foreign country to produce items in sufficient quanti 
ty and of comparable quality, as in the law, with those controlled 
by the United States so as to render the controls ineffective and 
that does not constitute foreign availability, what specifically does 
constitute foreign availability?

Mr. OLMER. Well——
Mr. MICA. How does a businessperson know, how does anyone 

know, what constitutes foreign availability?
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Mr. OLMER. I think the answer has to relate to the particular 
products.

Mr. MICA We just had a visit in my office about a facility in 
Austria, a product that apparently is obviously available through 
out the world and being sold throughout the world, and U.S. appli 
cations to export this product are being held up and held up. It is 
available on the open market. Foreign availability is there.

What in this bill would clarify a situation like that?
Mr. OLMER. Well, as the chairman has proposed and as I have 

vigorously supported, we should reduce controls on such products 
that incorporate microprocessors that of themselves do not require 
controls So I am in agreement with you that there are areas that, 
for reasons of foreign availability or for reasons of there being no 
necessary rationale for their control, should be removed from the 
list.

Mr. MICA. Who removes it?
Mr. OLMER. Well, the Secretary of Commerce proposes it and in 

the case of national security controls the Secretary of Defense has 
to agree.

Mr. MICA. How many things have been removed?
Mr. OLMER. Well, we are presently in the process of a list review 

which began in the very beginning of November and it will con 
clude this fall. We have proposed over 100 different areas for de 
control, and in addition to that we have a pending proposal before 
the Department of Defense for the decontrol of some 94 classes, not 
products but classes, of scientific instructions that are controlled 
only because they contain an embedded microprocessor.

Perhaps even that much is not as sufficiently sweeping as you 
seem to suggest you would like to see, Mr. Mica, but it is some 
effort at decontrolling for both those——

Mr. MICA. The point is, you have proposed that all of these be 
decontrolled, but maybe it has escaped me, but I have not seen any 
major decontrol. Has this all taken place?

Mr. OLMER Well, the commodity control list presently contains 
over 100,000 products.

Mr. MICA Right. That says it all.
Mr. OLMER. Well, I do not think you are asking for the inclusion 

of the specific identity of those 100,000 products in this piece of leg 
islation.

Mr. MICA. Not at all.
Mr. OLMER So what I am saying to you is that the authority to 

decontrol those, any of them or all of them, presently exists. The 
question is under what criteria and in what process will it be done.

The process is an international review every 3 years of that list, 
that began—well, it began in October and November 1982 and it 
will end in September or October 1983. Out of that list review we 
expect to see a large number of products decontrolled.

Second, I continue to expect the Department of Defense to re 
spond to a proposal submitted last December for the decontrol of 94 
different classes of scientific instruments because they happen to 
embed a microprocessor. Those are two major areas in which we 
have, without a lot of fanfare, proposed that the list be reduced in 
size. In my view it is not enough, but it is a start.
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Mr. MICA. Well, I appreciate your support on it, but in my view 
we are not even scratching the surface, because some of the items 
that I personally have started to look at of the 100,000 on the list 
seem to be patently absurd.

JUSTIFICATION FOB EXTRATERRITORIAL REACH OF U.S. LAW

Just one last question How can we justify the extraterritorial 
application of U.S export controls? It seems to me very unfair to 
U.S. businesses, when we say that if you operate over there you are 
under our laws and we say to other countries, businesses, when you 
operate over here you are under our laws.

Can we really have it both ways? Is that fair? Is that the way we 
should be operating?

Mr. OLMER. Are you speaking with reference to national security 
controls and extraterritorial reach, or are you referring to antiboy- 
cott or human rights or crime control and detection? Are you 
sweeping that whole range of issues that should not be covered by 
extraterritorial reach? Because if we did not have that authority 
we could not have any of those kind of controls in place.

Mr. MICA. Is what you are saying is that it is OK for us to re 
quire that any business that does business in the United States 
must abide by U.S. laws and that any business that does business 
in another country must also abide by U.S laws totally and com 
pletely?

Mr. OLMER. No, no, we have never said that.
Mr. MICA. We do have crime control areas, we have human 

rights areas. Are we going to just say that this is carte blanche, in 
effect?

Mr OLMER. No. We have never said it is carte blanche. I am just 
saying to you that the extraterritorial reach has been part and 
parcel of this Government's interpretation of its authority in inter 
national law for a number of years.

That kind of authority is essential if you are to have an effective 
antiboycott program. Some would argue that you do not want one. 
You are required to have that if you want an effective program to 
prevent the export of goods and services in the context of human 
rights, et cetera. Some would argue we should not bother.

I am saying to you that as a Government we have applied our 
laws extraterritorial, and not in a sweeping way, as you have sug 
gested. It is rather narrow and somewhat precise. Some of the 
people against whom they were applied would argue that they 
were not precise, they were not discrete, that they were somewhat 
sweeping But in my view they were not. They were much narrow 
er.

Mr. MICA. I think you use an area that I would have to agree 
with you on, human rights and the antiboycott area. I think it has 
been extended to other areas. The example, of course, of the 
recent——

Mr. OLMER. Our national security should be no less significant 
than our attention to promoting human rights, sir.

Mr. MICA. We have had a whole list of other areas crop up under 
this situation, though. I am taking more time than I should on the 
boycott provisions. And I hope you can agree with this. I think that
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the Commerce Department has done an outstanding job in that 
area.

Mr. OLMEE. I agree.
Mr. MICA. And I hope they take some additional responsibilities 

in that area that I have in mind.
RESTRICTIONS ON DOMESTIC SALES TO EMBASSIES AND AFFILIATES

Mr. OLMER. May I respond to a statement you made regarding 
what we intend by prohibiting transfers within the United States 
of goods to embassies and affiliates of foreign governments against 
whom export controls have been identified?

First, that exists only in the national security area. Second, it 
does not violate any international obligation, such as the GATT 
Third, it would not apply to Speak and Spell, but it would apply to 
the instance in which a Soviet official in the embassy in Washing 
ton went out to buy a piece of equipment for which he could not 
get an export license Presently there is no authority to restrain 
that purchase. It is simply not possible to do.

I am not saying that we are now embarking on a major program 
to stop it in every single respect, but Lam saying that we at least 
want the authority to do if we can.

Mr. MICA. Thank you.
Mr. BONKER. This debate could go on, but we shall proceed with 

the remaining members of the panel. Ms. Snowe.
Ms. SNOWE. Thank you, Mr. Chairman.

EFFORTS TO EXTEND CONTROLS MULTILATERALLY

Mr. Secretary, I certainly appreciate your testimony here today 
on what is obviously going to be a very difficult issue to address in 
Congress. It seems to me the foreign availability issue is one that is 
very contentious. You mention in your testimony that the adminis 
tration intends to strengthen its commitment to bilateral and mul 
tilateral negotiations with Cocom nations on this issue of foreign 
availability.

It seems to me that it is something that could be done already, 
could it not? Are we doing it in the process of the review meeting 
that is going on with Cocom at this time?

Mr. OLMER. We are already doing it. We have done it for at least 
the last 18 months. But in my judgment the effort needs to be in 
tensified, not merely within Cocom but within governments that 
are not members of Cocom, yet are major trading partners of the 
United States, and governments which have—as Mr. Mica _,_lnted 
out, the Government of Austria—substantial capability of high 
technology.

We need to work out agreements with them.
Ms. SNOWE. To what extent have we been persuasive with Cocom 

nations in convincing them to prohibit exports of commodities that 
we have already unilaterally restricted? Have there been any in 
stances in which that has been the case?

Mr. OLMER. I can think of one I am almost certain of, but I 
xvould be happy to provide for the record a list of those instances 
that you suggest. It would be an interesting statistic. I do not have 
it on the tip of my tongue, but I know that it has in one case re-
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suited in a multilateral agreement to control certain process tech 
nology in the area of semiconductor manufacture.

Ms. SNOWE. Obviously, the underlying concern in our unilateral 
restrictions on certain commodities and products is the danger of 
transferring sensitive technology to the Soviet Union and other 
Eastern Bloc nations. But do the Cocom nations share our concern 
in this regard?

Mr. OLMER. I think they do, I think some more than others. But 
there are some stalwarts within Cocom that are very much com 
mitted to strengthening. I think there is a recognition that the 
process has been paid lipservice, because I am sure you will recall 
it was the United States that led this effort after World War II, at 
a time when we did have a unique capability.

Other nations looked to us for leadership and guidance in this 
area, and the technological advance, the preeminence that was the 
United States', and it is no longer that. I think there is a growing 
perception of a residual preeminence in the United States for cer 
tain areas that those countries want to continue receiving, and in 
return for that free flow in a West-West context I think there is an 
understanding that they are going to have to sharpen their atten 
tion on both the procedures for issuing licenses and on enforcing 
violations.

Ms. SNOWE. Well, the reason for this line of questioning, of 
course, is that it seems to me our country has been willing to pay a 
very high price for these restrictions on a unilateral basis, and ob 
viously we need multilateral and bilateral cooperation.

STATUS OF COCOM LIST REVIEW

To what extent do you think that the Cocom list review meeting 
is going to produce results?

Mr. OLMER. At this point it has had some very substantial suc 
cess, and in other areas it has been quite disappointing. That is 
sort of an interim report, and like with the process of legislation, 
you think it is not possible that an act will pass and yet somehow 
at the last minute there is an opportunity for all the pieces to fit 
together.

We have not given up. We have had for the last 6 months ongo 
ing consultations virtually all over the world, and we have made 
some progress. But I would be less than honest to say that I was 
satisfied with it.

IMPORT CONTROLS

Ms. SNOWE. Have there been instances in which Cocom nations 
have violated Cocom agreements?

Mr. OLMER. Yes.
Ms. SNOWE. Many?
Mr. OLMER. Not many, but enough serious ones to give us, I 

would have to say, great cause for concern.
Ms. SNOWE. Would the administration consider legislation as has 

been already recommended—it is in Senator Heinz' bill—that 
would restrict the imports of the nations violating the Cocom 
agreement?
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Mr. OLMER. We are doing something like that, and in deference 
to Mr. Mica and his concern for further extraterritorial reach, we 
have limited it to breaches of U.S. export regulations for national 
security purposes. We would prevent the importation into the 
United States from companies which violated U.S. laws.

There was serious debate and consideration of further extending 
it beyond that, but it would have—it would have gotten into new 
areas of possible extraterritoriality, and we chose to avoid that at 
this time.

Ms SNOWE. Finally, your testimony indicated a commitment to 
strengthen Cocom I certainly would agree with you in the need for 
that, but do other Cocom nations, share that commitment?

Mr. OLMER. We have received commitments in principles to the 
serious improvement. By that I mean commitments for increases in 
budget authority and in the commitment of technically qualified 
people. And thus far I would have to take it on faith, but I think 
that this is going to emerge within the next couple of months. We 
will get a more precise measure of the degree to which that com 
mitment in concept is translated into budgetary allocations in 
those governments.

At this point I would have to say they are with us, yes.
Ms. SNOWE. When is the review scheduled to be completed?
Mr. OLMER. My collection is it will be completed in the fall of 

1983. It is supposed to last roughly 1 year.
Ms. SNOWE. Obviously, this reauthorization is scheduled for Sep 

tember. I am just wondering if there should be additional legisla 
tion based on the results or nonresults of that meeting.

Mr. OLMER. At this time I cannot foresee a need for it. Remem 
ber that the Cocom list review is for the purpose of acquiring mul 
tilateral, Cocom that is, agreement on products to be controlled. 
We just have to do the best we can with them.

Frequently, unfortunately, there is a judgment call as to whether 
foreign availability is clearly present. When you talk about foreign 
availability, is it just adequate to the task or is it the preferred 
piece of equipment or technology to the task? If you held out an 
other 6 months, would it make a difference? I am sure we do not 
always exercise perfect judgment, but that is process. And I cannot 
see a need for legislative language that would fix that.

Ms. SNOWE. Thank you.
Mr. BONKER. Mr. Wolpe.
Mr. WOLPE. Thank you, Mr. Chairman.
Mr Secretary, as the chairman indicated earlier, I do have a par 

ticular interest in the short supply provisions, particularly these 
regarding the potential export of Alaskan oil.

DEFENSE DEPARTMENT REVIEW OF FREE WORLD LICENSES

Before turning to that, I was struck by the silence in your testi 
mony on a mattter that is, I understand, being debated very seri 
ously within the administration right now, which is the question of 
additional restrictions on the export of materials to free world na 
tions, as distinct from the exports to eastern European countries. It 
has been widely known that there have been discussions under way 
between the Defense Department and Commerce with respect to
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the assertion by the Defense Department that it should have the 
veto even with respect to exports to free world countries, which 
have heretofore not been contemplated or action upon.

I wonder if you would please comment as to the reason for the 
silence, both in the legislation and also in your testimony.

Mr. OLMER. Well, in our view the Defense Department does not 
have a statutory right to review West-West export applications. It 
is our further view that there are instances in which it is desirable 
to have an advisory opinion from the Defense Department, and we 
are in the process of negotiating with the Department of Defense a 
Memorandum of Understanding that would give them a limited 
right to review a limited number of West-West cases.

I say that is in the process of consideration. We have actually 
provided it to DOD a couple of weeks ago. It would identify a few 
Commodity Control List categories of products and I believe, if my 
memory serves me correctly, it would be eight countries that they 
would be given a right to review and issue an advisory opinion.

But we did not think that there was a need to provide for that in 
the legislation.

Mr. WOLPE. First of all, just so I understand the position of the 
administration, you are not asserting, are you, that the Defense De 
partment under existing statutory law has any such right?

Mr. OLMER. That is correct. I am asserting just the contrary, 
they do not have such a right.

Mr. WOLPE. But are saying that, at the initiative of who, the 
Commerce Department, the Defense Department, you are now 
about to develop a new right of Pentagon review and I presume 
veto with respect to some of those exports to free world nations?

Mr. OLMER. No; it would offer the Pentagon a right to review, 
but not to veto. And the suggestion emerged out of several experi 
ences, in which last year the Commerce Department offered to De 
fense the right to review a couple of very sophisticated computer 
cases proposed for transfer from the United States to a Western 
country

We felt that the risk of diversion was sufficiently great and the 
nature of the product was so technologically advanced that it war 
ranted giving the Defense Department a couple of weeks to look at 
it, and they did.

Mr WOLPE Would it be possible for you at this point, not today 
but within the next few days, to share with the committee this 
draft Memorandum of Understanding that has been developed?

Mr. OLMER. Sure.
Mr. WOLPE. I think it would be useful if that could be entered 

into the the subcommittee record. 1
Mr. BONKER. I think that is a very good suggestion, Mr. Wolpe.

ALASKAN OIL EXPORTS

Mr. WOLPE. I would like to turn now, Mr. Secretary, to the ques 
tion of the Alaskan oil exports. The administration is proposing, as 
I understand it, deleting the specific restrictions on the export of 
Alaskan oil that are contained in section 7(d) of the Export Admin-

1 The confidential information referred to is retained in secure subcommittee files
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istration Act. You indicated in your testimony that other restric 
tions in other statutes would still pertain.

You are aware, of course, that in the Export Administration Act 
language, while national interest is clearly a necessary factor to 
consider, it is an insufficient basis for permitting the export of 
Alaskan oil. In the absence of the EAA restrictions, the remaining 
statutes affecting oil exports contain no language to protect Ameri 
can consumer interests.

And the question I would put to you is, why would you propose 
eliminating the crucial test of consumer protection that was put 
into the section 7(d)?

Mr. OLMER. Well, my understanding is that the inclusion in the 
EAA was justified on several grounds—national security, inflation 
ary effect, and short supply—none of which conditions presently 
exist. In my judgment it is not necessary to lock the administration 
into a position of prohibiting the export in the act where the au 
thority to do so could exist, in other words to reimpose it if circum 
stances warrant.

Mr. WOLPE. Just so we are clear in terms of the record, the 
present law does not prohibit the export of Alaskan oil. The 
present law permits the export of Alaskan oil assuming that cer 
tain tests can be met, and among those tests is a test that there 
can be a demonstrable consumer benefits, and congressional ap 
proval as well. Just so we understand, if indeed those tests can be 
met, then, what do you find objectionable about the legislation?

Mr. OLMER. Obviously, we do not believe that the criteria can be 
met.

Mr. WOLPE. Oh, I am sorry. I thought you were saying a moment 
ago that you felt the conditions had changed and therefore you saw 
no need to maintain the language that is in the present law

Mr. OLMER. Forgive me, Mr. Wolpe. We are having a problem in 
understanding each other.

I do not believe that the provision needs to stand in the present 
law to prohibit the export, even authorizing it subject to certain 
conditions being met. I believe we ought to eliminate from that spe 
cific reference to short supply commodities, Alaskan crude oil being 
one of them.

If it is necessary to reimpose controls for reasons which presently 
exist in the act, then I would be in favor of doing it But I do not 
think those conditions——

Mr. WOLPE. Do you object? Are you saying the administration 
does not believe that the consumer test provision is an appropriate 
provision for—aside from the procedural questions at the moment, 
just in terms of the criteria?

Mr. OLMER. Uh-huh.
Mr. WOLPE. I take it the "uh-huh" means yes; is that right?
Mr. OLMER. Yes.
Mr. WOLPE. Is the administration actively considering, studying 

the export of Alaskan oil?
Mr. OLMER. We have had under way a study of energy security 

in the context of which that subject would be explored. That effort 
has not been concluded yet, although I anticipate it will be within 
the not too distant future.
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Mr. WOLPE. My understanding is that in fact discussions have al 
ready begun with the Japanese on this point. .Are you saying that 
the discussions have not begun this week or contemplated this 
week with the Japanese on that subject?

Mr. OLMER. The discussions with the Japanese have been on the 
subject of energy security.

Mr. WOLPE. The question of Alaskan oil is not an element of that 
discussion, Mr. Secretary?

Mr. OLMER. It has not yet been, and to the best of my knowledge 
and belief. I would be happy to let you know tomorrow; I am par 
ticipating in something this evening. But it has not been a pre 
dominant feature of the agenda for that discussion.

Mr. BONKER. Will the gentleman yield?
Mr. WOLPE. I would be pleased to yield.
Mr. BONKER. We were talking about consistency a moment ago. 

On the one hand, you state in your paper that you are recommend 
ing the removal of the specific prohibition on export of Alaskan 
North Slope oil, but that it is covered by other statutes. Then you 
are saying the administration is working its way toward a position 
of repeal

If you arrive at that position, do you intend to come to the Con 
gress and ask for repeal of other statutory provisions that deal 
with the ban on Alaskan North Slope oil?

Mr. OLMER. I do not have any knowledge of any such intention at 
the present time, Mr. Chairman.

Mr. BONKER. So does one conclude that your position is that you 
are in favor of the ban?

Mr. OLMER. I see no reason at the present time to ask for it to be 
changed. I do see a reason for cleaning up the Export Administra 
tion Act and eliminating from its specific reference to Alaskan 
crude, in the belief, first, that the export to Alaskan crude is cov 
ered in other statutes, and second, if we need to control it, even if 
there did not exist other provisions of the law, we could reimpose it 
for reasons which existed at the time the provision was included in 
the act but which no longer exist.

Mr. WOLPE. If I may reclaim my time. It needs to be very clear at 
lest that the deletion of specific provisions to Alaskan oil would 
make it substantially easier to contemplate the export of Alaskan 
oil.

Mr. OLMER. Sure.
Mr. WOLPE. Let me suggest that I think if the administration 

makes such an effort it will encounter major opposition within this 
Congress. I would remind you, Mr. Secretary, of the history. In 
1979, the EAA 7(d) restrictions were adopted by a vote of 340 to 61. 
In 1981, 159 members sent letters to the administration during the 
Cabinet Council on Natural Resources and Environment consider 
ations of this question, urging rejection of any export proposal. And 
there are presently 163 cosponsors on the legislation that Congress 
man McKinney and I have introduced that would extend the prohi 
bition on the export of Alaskan oil. I just hope that there is no mis 
calculation with respect to the congressional sentiment with re 
spect to that provision of the law.
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And I would ask finally, when would the administration be in a 
position to conclude the analysis to which you have referred and to 
provide the members of this committee with that analysis?

Mr. OLMER. There is an energy security study under the joint 
auspices of the State Department and the National Security Coun 
cil I am not certain of the date by which its results will be avail 
able, but I would be happy to provide it for the record.

And I appreciate, Mr. Wolpe, your comments about the formida 
ble obstacles should the administration have the temerity to sug 
gest that Alaskan crude should be authorized for export, and we 
will take it under advisement.

Mr. WOLPE. Thank you very much.
Mr. BONKER. Thank you, Mr. Wolpe.
For the benefit of those who are here who are interested in this 

particular subject, the subcommittee will be conducting a hearing 
on the subject of Alaskan North Slope oil exports and the language 
that is in the Export Administration Act. That will be next Tues 
day, April 12, at 2 p m.

Mr. Bereuter.
Mr. BEREUTER. Thank you, Mr. Chairman.

CONCERN FOR UNITED STATES AS A RELIABLE TRADING PARTNER

Secretary Olmer, I noted that the administration is preparing 
proposals to implement a licensing system to facilitate transfer be 
tween U.S. companies and their overseas subsidiaries. I would 
simply commend you for that and hope that it could be expedited, 
because it is definitely needed.

As a new Member and one who seems to have spent the last sev 
eral months focusing on issues like El Salvador and the nuclear 
freeze as the situation developed, I feel a little like coming in in 
the middle of the third act. But I would begin my general line of 
questioning by asking for your general opinion, a general opinion if 
within this act, even though it is not the primary purpose, there is 
anything in it which in your opinion refurbishes the image of the 
United States as a reliable trading partner.

Mr. OLMER. Well, your question requires an answer which would 
have me agreeing with the premise that the United States is per 
ceived as an unreliable trading partner, and I do not share that ob 
servation. I think there are certain pockets of such opinion that are 
held in certain quarters, but I do not believe that is a pervasive 
judgment that overseas customers have reached.

Mr. BEREUTER. Fair enough answer. It is a judgment that some 
have reached, it seems to me.

NEED FOR DECONTROL OF GOODS AND TECHNOLOGIES

I understand that you want to maintain flexibility of scrutiny of 
exports by the executive branch.

But I wonder if it might not be advantageous to exempt statuto- 
rily some categories of exports, therefore, providing some assurance 
to exporters as well as to the nations receiving U.S. exports. Has 
that been given any consideration as a statutory approach?

Mr. OLMER. I think it has been given some consideration, but 
when you look at the dimensions of the commodity control list, on
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the one side and the development of a militarily critical technol 
ogies list on the other side, you are looking at an immense body of 
information. And given the difficulty encountered in passing laws 
and the inflexibility that an existing law represents as against reg 
ulations, I do not think it would be workable.

Mr. BEREUTER. Mr. Secretary, I have been told—I hope it is accu 
rate—that in the past we have exempted from export controls cate 
gories like medical supplies and food.

Mr OLMER. That is correct.
Mr. BEREUTER. Why cannot by very general description we elimi 

nate broad categories of products that have nothing obviously to do 
with national security interests?

Mr. OLMER. Well, let us take a look at the pending proposal of 94 
classes of scientific instruments that are controlled because they 
happen to have an embedded microprocessor.

Mr. BEREUTER. A very small element of our total export base, ex 
tremely small.

Mr. OLMER. To the few companies that are employing several 
thousand people in the manufacture of semiconductor manufactur 
ing equipment, dialysis machines, urinalysis machines, blood ana 
lyzers and the like, it is a very important part of our export trade 
and one where we happen to be competitive.

Mr. BEREUTER. But I think that our proper span is the 100-per 
cent of exporting companies and their employees in the country. 
That is where we start.

Mr. OLMER. Oh, yes; but what I was going to say is, even in this 
narrow area I do not think that you could legislatively deal with it, 
because while the Commerce Department considered for a period of 
several months this proposal and came up with a list of 94, and 
maybe it should have been 104 and maybe it should have been 84, 
we do need the Department of Defense's considered judgment on it.

It is our judgment that the 94 classes warrant decontrol. But 
someone else has to take a look at it. And I think that we are talk 
ing now about a general category. If you got much more specific 
than that, I think you would find yourself not dealing with——

Mr. BEREUTER. I am not arguing that point, Mr. Secretary. It 
does seem to me, however, that you might take that 94 elements 
and describe them in three or four words in an act and say, we are 
covering those. We use terms in the act such as "protect the na 
tional security," "countries to which exports are controlled for na 
tional security purposes." Would it not be possible for us to be a bit 
more definitive about "national security purposes" and serve the 
national interest in doing that?

I understand that places limitations on the President.
Mr. OLMER. You mean by describing the specific countries or by 

describing the purposes?
Mr. BEREUTER. The purposes, of what is covered by the term, for 

example, "protect the national security." Is it not possible to be 
more specific?

Mr. OLMER. I think we tried to do that in the development of the 
militarily critical technologies list, and there is some language in 
that context. I frankly do not think it is of great utility to the li 
censing officer in making a judgment on a specific license applica 
tion.



627

Mr. BEREUTER. Again, I think it provides a great deal of assur 
ance to the American companies and their employees if we can 
handle these matters statutorily and do not have to rely on an ad 
ministrative body.

I have one final question. In the act there is a suggestion we are 
going to have a determination of "anticipated needs of the military 
of controlled countries " And I assume that those kinds of judg 
ments would be made by the Department of Defense and the intel 
ligence community.

That is very broad discretion for DOD. What can you tell me to 
make me feel better about that kind of language?

Mr. OLMER. I apologize for asking you to repeat the question.
Mr. BEREUTER. Determination of "anticipated needs of the mili 

tary of controlled countries." Our Government is looking at the 
needs of, apparently, the military of controlled countries.

Mr. OLMER. Is that with regard to the question of indexing and 
the requirement in the act that on a periodic basis there be decon 
trol and recognition of the increasing level of technology?

Mr. BEREUTER. Yes, I believe that is right.
Mr. OLMER. Well, it would place the burden for decision on the 

question not of the increase in technology in our country, meaning 
usually thereby decontrol, but rather place the burden on the ques 
tion of the prescribed destination needs, the Soviet needs. And I 
think that is a useful fix in the legislation from the way it had 
read.

Mr. BEREUTER. I think it is useful I am just wondering. This 
seems to me a very broad grant of discretion to DOD and the intel 
ligence community, and normally you would expect a bureaucracy 
of any kind to play it safe and extend beyond, just in case there 
might be something in that area.

Mr. OLMER. Yes to both. It does give them discretion and they do 
play it safe, and in most regards I am pleased that they do play it 
safe.

Mr. BEREUTER. Thank you.
Thank you, Mr. Chairman.
Mr. BONKER. Thank you.
I shall now call on our distinguished and very knowledgeable 

nonmember of the subcommittee, Mr. Zschau.
Mr. ZSCHAU. Thank you, Mr. Chairman, for your continuing in 

dulgence in letting me sit down here. As I look at the lineup here, I 
think it is only with an outside member that we can have a majori 
ty on this side.

Mr. BONKER. If the majority members do not start attending 
more regularly, you will have a majority.

IMPACT OF LEGAL TRANSFERS OF U.S TECHNOLOGY

Mr. ZSCHAU. I went through the amendments, Mr. Secretary, 
that you have proposed point by point. I understood many of them, 
I was mystified by some, and I was amused by one. The one that 
amused me was the amendment that sought to clarify that the 
Export Administration Act is not really an export promotion 
device, but is used for control and restriction. As one who has had 
to deal with the Export Administration Act in private industry, I
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can assure you that there was never any doubt in my mind that 
this was not an export promotion legislation.

In section 2 there is a specific paragraph or statement that is 
added, and that says that the transfer of critical commodities and 
technical data has made a significant contribution to the military 
potential of other countries. The question I have on that, which is 
in the findings section, is are you referring there to the transfer by 
legal means under the existing Export Administration Act, thereby 
necessitating some change to the act, or are you referring to trans 
fer by legal or illegal means?

Mr. OLMER. We intended to refer to means of acquisition, both 
legal and illegal. It is not differentiated.

Mr. ZSCHAU. Is it possible for you to comment on the extent to 
which the military capabilities of our potential adversaries have 
been enhanced by transfers legal under the current Export Admin 
istration Act, thereby necessitating some kind if changes in the 
act?

Mr. OLMER. Well, that requires a very precise answer. The broad 
answer to a general question is that our potential adversaries ac 
quire through legal means the great preponderence of the technolo 
gy which we would prefer to see controlled. That is to say, through 
Freedom of Information Act, through open visits, and access to our 
companies in this country and so on.

But more narrowly defined, to what degree the existing act has 
permitted the tranfer of technology, I would like to give that some 
greater thought. I would say this, that the thrust historically, at 
least in the last several years, has been not as directed as I would 
like to see it. I believe that the militarily critical concept, the 
MCTL concept, is a very good one and that we should concentrate 
on preventing those areas that represent bottlenecks in the chain 
of production capacity, that is to say the overall technology, and 
the ability to assemble a production line in areas that will permit 
an enhancement of the Soviet military-industrial structure.

So I think that while the 1979 act directed the development of 
the MCTL, not enough has been done. It has not been implement 
ed.

We are trying to move in that direction. Unfortunately, you 
cannot move too swiftly, because we cannot unilaterally impose an 
MCTL and eliminate the commodity control list. We have a com 
modity control list which usually our Cocom partners adhere to. 
We have been discussing with them our MCTL concept. We have 
done that for at least the last year and a half, and to a significant 
degree they are in agreement that that is a preferred way to go.

The process, however, of converting is just an enormously compli 
cated one.

Mr. ZSCHAU. The reason why I ask the question is that this, to 
me at least, gets to the fundamental issue on which an evaluation 
of the administration's proposal would be based. That is, where 
have been the weaknesses in the existing Export Administration 
Act and what is the evidence, that those have really permitted 
some flow of technology that otherwise could have been controlled, 
and would the specific changes address those leaks, if you will?
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I guess what I would like to ask of you, if you would, is to think 
that over some more and perhaps respond to me because, to me, 
that is very important in evaluating the administration's proposals.

Mr. OLMER. I would like to very much. I know that perhaps too 
often the administration will enthusiastically make a presentation 
of the degree to which the Soviet military structure has benefited 
from Western technology, and it has been very substantial. But 
when you begin to examine particular weapons systems, you see an 
awful lot of instances in which those acquisitions and developments 
came through open sources or legal means.

And I do think we are on the right track, although the speed 
with which we are moving down it is not all that I would like to 
see. But I will get back to you on that.

Mr. ZSCHAU. I would like to ask a couple of questions about the 
administration's proposals that had me mystified. Why eliminate 
the qualified general license? What is the problem with that?

Mr. OLMER. There have been only three of them granted in the 
period in which the mechanism has existed, and the reason is that 
the hassle that a U.S. exporter has to go through to get one of 
them far outweighs any benefit he might obtain. There is no sup 
port for the retention of the qualified general license as it is now 
known.

FOREIGN AVAILABILITY

Mr. ZSCHAU. Going to the issue of foreign availability, I notice 
that there was a word change from "significant quantity and com 
parable quality" to "sufficient quantity and comparable quality " I 
had trouble interpreting the old version. I wonder what the inter 
pretation of "sufficient quantity and comparable quality" means, 
and why was that change needed?

Mr. OLMER. I share your mystification. It is a language fix that 
the lawyers have an interpretation to, which I would be delighted 
ot provide you. I have read it several times. I can understand it as I 
read it, and as soon as I put it down it escapes me.

I do not find it legally persuasive or semantically attractive, but 
if it pleased elements who were advancing that proposal, in return 
for which I got a little something that I wanted in there, I said God 
bless. But I will be happy to provide that.

Mr. ZSCHAU. Let me just let you know, and perhaps you can pass 
this on to the lawyers, that there are literally thousands of small 
business people who are not able to keep that document with the 
explanation close at hand, but have to rely on their memory for it. 
And when there are these words, and particularly a change in the 
wording, it must be there for a reason. And I hope that you can get 
back to me on that.

Following up on Mr. Mica's question, which I did not think was 
properly answered, what constitutes foreign availability if it is not 
the capacity to produce in sufficient quantity and comparable qual 
ity? What is it different from that?

Mr. OLMER. Well, at the right time and place—it requires a 
rather elaborate answer, Mr. Zschau, and it is not, probably, going 
to be a satisfactory answer to you as a former businessman.
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The administrators of the act, in making a judgment on the ques 
tion of foreign availability, would not merely look at the question 
of whether or not a like product in roughly equal quantity was 
available, as for example, could we prevent the foreign availability 
from being a source, would it be available at the time that the end 
user desired it or needed it, would the technology represent a 
second choice or a third choice or a first choice?

There is a desire to prevent, for example, a more sophisticated 
technology from being authorized on the grounds of foreign avail 
ability when the alleged foreign availability product is not equal 
but could do that job. I mean, two pieces of equipment with similar 
end-use intentions are not identical, even though they might plug 
in and be serviceable. And I could go on.

Mr. ZSCHAU. I can understand that. I know that our products in 
my company were always better than the competition's products. 
At least that is what our salesmen said. But when it came to the 
buying decision, if we could not deliver and the competition could, 
they would buy it from the competition.

And it seems to me that if we have in this act a provision for 
foreign availability to protect our companies from losing business 
to our trading partners without really advancing any national se 
curity goals, we must, in addition to saying what it is not, say what 
it is in the act. I would like to see the administration come forward 
with a definition in a positive vein of what it is, so that those of us 
who are dealing with this would be able to evaluate it.

Mr. OLMER. I think that is an excellent suggestion. I can already 
see the objection to it. It is like pornography; you know it when 
you see it. I cannot describe it for you completely in advance. But I 
think it is an excellent idea and we will work on it.

Mr. ZSCHAU I never thought of it that way.
Mr. BONKER. Strange metaphors!
If the administration does not come forth with some suggested 

language, I would certainly welcome you, Mr. Zschau, to advance 
language, if not on the subcommittee, in the full committee.

Mr ZSCHAU. Thank you very much, Mr. Chairman. Thank you.
NEED FOR CONGRESSIONAL INPUT

Mr. BONKER. Mr. Olmer, in looking, over your statement and 
your responses to the questions posed by the panel this afternoon, 
it appears, while the administration has come up with a bill, it has 
made little progress toward decontrol of items on the list. We are 
not terribly reassured by what you have offered today in stating 
that you are working on certain things—Commerce is proposing, 
DOD is reviewing, you are engaged in negotiations, and so on and 
so forth.

The reauthorization of this Act is our one chance in 3 years to do 
something about this issue—our one opportunity. And the evidence 
that revisions to this Act are needed is overwhelming. The business 
community is intensely concerned about this issue, as you well 
know. You more than anybody in this room understand the nature 
of their concerns, which are not superficial or easily dismissed— 
there are very concrete, real and legitimate concerns about current 
export control policy and procedures.
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The GAO issued a report in May 1982, which I suggest all of my 
fellow subcommittee members, read, which was requested by Sena 
tor Garn The GAO report pointed out in their response to ques 
tions posed by Senator Garn: "Of the 60,783 export applications 
that Commerce reviewed unilaterally in fiscal year 1981, almost 
half could have been eliminated from licensing requirements and 
controlled in a less burdensome way because the products involved 
are not considered militarily significant. Such a large number of 
low-technology applications makes the licensing system more a 
paper exercise than a control process and detracts from the serious 
ness with which controls should be reviewed." 1

This is a thorough and, I think, highly credible report, and it 
tells us that half of all these licenses could be eliminated without 
threatening our national security interests. Such results tell me 
that Congress must seize this opportunity to revise this act since 
this administration is essentially saying, "Do not do anything, Con 
gress, we are still working on it."

The GAO report also noted the 1979 requirement for the Govern 
ment to create a Militarily Critical Technology List so that we 
could control the technology which is truly of a militarily critical 
nature and also suggested that we do something about indexing, so 
that we could control state-of-the-art technology without accumu 
lating endless items and classes. And now 3 years later you are 
telling us—and I do not fault the Commerce Department—that we 
still have not accomplished these legislatively mandated tasks.

That is why I think it is unacceptable that Congress sit by and 
accept your proposal, which in effect says that the administration 
is working on it. I am familiar enough with this issue to know that 
the Commerce Department is not calling all of the shots and that 
some other element within the executive branch has a view which 
prevails, and unfortunately results in inhibition of our export op 
portunities and restriction of our ability to compete.

COMMENTS ON ADMINISTRATION PROPOSAL

Now, Mr. Olmer, you know all these things and you have to 
come before us to represent multiple views within the administra 
tion. But I want to tell you, so that you can advise those within the 
executive branch, that your position, your proposal today, is unac 
ceptable, at least to this panel. I would have hoped that if you want 
us to continue our faith in your ability to be more efficient, that 
you would have come to us before now with the Militarily Critical 
Technology List, or you could have done something on unilateral 
controls that would give us more than just blind faith to believe 
that something is being done to deal with these very serious prob 
lems.

This is more of a comment than a question, but I would like to 
give you an opportunity to respond.

Mr. OLMER. Well, other than that, Mr. Chairman, what did you 
like about it? [Laughter.]

1 The text of the May 26, 1982, GAO report entitled "Export Control Regulation Could Be Re 
duced Without Affecting National Security" appears in app 2
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Mr. BONKER. What I would really like to know is, have you 
struck my red cedar amendment?

Mr OLMER. Well, I got my sauna before the ban. [Laughter.]
Actually, in 1982 we processed 80,000 licenses, 80,000 of them. 

And this year it is going to go probably to 90,000 of them, and 
there is no reason why the number is going to get less. There will 
be more. Of the 80,000, nearly 70,000 were processed in less than 30 
days. I do not view that as terribly burdensome, when there is still 
a legitimate question as to whether or not the national security is 
going to be jeopardized by the transfer of the proposed commodity 
or technology.

An additional 7,600 were processed in the next 60 days So we 
have got well over 72,000 of the total of nearly 80,000 that have 
been processed in under 60 days. It ain't all bad.

There are serious weaknesses in the system. I do not know of any 
Draconian way to fix it through legislation. You know, I applaud 
the efforts of this subcommittee. I do not object to the GAO coming 
in and scrutinizing the way we do it. I do not happen to agree with 
much of what they said. Well, some of it I do agree with. But I do 
not know and I do not think anyone else knows of any other way to 
fix it statutorily so that you would have the assurance that your 
Government, I mean collectively, had made an honest judgment 
and was prepared to live with the judgment.

Mr. BONKER. Mr. Olmer, I think what has been overlooked here 
is the notable accomplishments of this administration and your De 
partment on expediting the licensing procedures. There have been 
tremendous gains made, I know that, and I apologize for not recog 
nizing your efforts earlier. But you still have not given us a satis 
factory response on what Congress has mandated in the 1979 act 
with respect to these two items.

One further question and then we will go for another round. Ob 
viously there is plenty of interest on the subcommittee, so I hope 
you can stay a few additional minutes.

ADMINISTRATION POSITION ON EXPORT PROMOTION

Mr. Zschau has noted that there was not much in this act by way 
of export promotion. But when you read the opening section of the 
act, it states that exports contribute significantly to the economic 
wellbeing and the stability of the world economy, and it goes on 
and on. There are actually several provisions in the findings and in 
the declaration of policy sections about export promotion. I think 
the act attempts to identify the importance of trade and export 
promotion, but it is lipservice at best.

There is a new realization however, of the importance of interna 
tional trade, indeed, how international trade can help with our 
own domestic economic recovery.

As Mr. Mica pointed out, even the President in his state of the 
Union message made at least 10 different references to internation 
al trade. And yet, when you come to policies like this, the words 
are not backed by action. So, I proposed the addition of a new title 
to the act on export promotion Since you made no reference to it, I 
would like to give you an opportunity to respond and give us some
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insight as to what the administration's position might be on a new 
title on export promotion.

Second, you responded to the question about how much we spend 
on export promotion programs, which is in the neighborhood of 
$100 million, which is quite impressive. But these programs are 
pretty much scattered throughout various offices and we would like 
to see them consolidated and authorized by an export promotion 
title, which helps to provide a better approach to building an 
export promotion policy.

Is the administration prepared to support a new export promo 
tion title, even if it is just a framework upon which we can build 
future initiatives or incentives to export promotion?

Mr. OLMER. We would prefer to see this bill identified for what it 
is, and that is a bill that provides for the restraint of the flow of 
dual-use commodities and technology. I realize that Mr. Zschau is 
clearly correct from his own experience and that of others that 
there has been no misunderstanding that this is not a bill to pro 
mote exports.

We think it is important to underscore the administration's com 
mitment to doing a better job in controlling technology. I share 
with you the same objectives in the promotion of exports and 
would be happy to work on ways in which we could better focus 
our export promotion efforts. But the administration's position is 
that it ought not to be confused in the context of this bill.

Mr. BONKER. So you are saying that the only Federal law that we 
have that deals specifically with our export policy must be a list of 
negatives, things that we should not be exporting and cannot 
export? I think that is a sad commentary.

Mr. OLMER. Well, perhaps we need a separate piece of legislation 
addessing the question of export promotion and providing for a 
sharper focus of efforts in that regard. But for now and with re 
spect to the Export Administration Act, we would like to see it 
kept the way it is.

Mr. BONKER. Mr. Roth.
Mr. ROTH. Thank you, I have a brief question.

ROLE OF DOD IN INDUSTRIAL DEVELOPMENT

A recent TV documentary examined the role of the Pentagon in 
charting the course of America's industrial development through 
DOD procurement policies. I was interested in reviewing that. The 
Pentagon's spokesman said that the Defense Department is Ameri 
ca's MITI. That was quite surprising to me. I always thought that 
business is responsible for developing new technology and charting 
our industrial future. Am I missing something there? How do you 
view that?

Mr. OLMER. Well, MITI works in mysterious ways. And if the De 
fense Department believes that it is a second MITI, I would be very 
surprised.

If I were being asked to speculate, my comment would be that 
there have been a number of Defense Department research and de 
velopment projects which have had very substantial spinoffs in the 
commercial area. But to my knowledge, nothing has ever been un-
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dertaken in the Department of Defense as a research project with 
an intention of developing a commercial product or application.

And MITI, as the alternative, does everything for the exclusive 
purpose of developing commercial products and applications, and 
never considers defense applications, national security applications. 
In fact, I do not believe there is any such animal in existence in 
the Japanese Government structure.

Mr. ROTH. What agency really has the leading role to determine 
what technologies are crucial to military applications?

Mr. OLMER. The Defense Department.
Mr ROTH. Of course, everyone has some sort of input, because we 

still have Commerce and all the other agencies.
Mr. OLMER Sure. The prime responsibility for the identification, 

Mr. Roth, of that would be the Defense Department, but it would 
be done—I was about to say, in a collegial atmosphere. It is not 
like any college I attended, but it would be done collectively; the 
intelligence community, the Commerce Department, and the De 
fense Department.

Mr. ROTH. Perhaps like the College of Cardinals, but that's high 
politics.

I want to say, I appreciate your testimony. So often we get people 
before us who waffle and do not take a stand. I appreciate your 
frankness and candor in your testimony. I appreciate it very much. 
I am confident and optimistic that we are going to do something 
here that is going to benefit pur exporters and continue to protect 
militarily sensitive technologies and thereby our national security.

Mr. OLMER. Thank you.
Mr. BONKER. Mr. Mica.
Mr. MICA. Thank you, Mr. Chairman.

NEED FOR NEW APPROACH TO EXPORT CONTROL

From your questioning, we have gotten right down to the basic 
nitty-gritty. We cannot even agree on the title change. We want to 
put in some promotional and positive approaches, and you think it 
ought to be called simply export control legislation.

You know, this is a statement, I guess. I get upset when other 
members do it, and we all do it a little bit, but for years we have 
sat around this Congress and in this Nation and in this Govern 
ment and said, boy, we wish we had an administration that could 
do it like some of the other countries, where we sit down with busi 
ness and we say together, how can we get the job done.

And here we have an opportunity, and I thought with this ad 
ministration that we would get a bill that would say, here, the 
business community, here Congress, here is a way that we can get 
the job done with a new approach. And what we are really being 
told right now is, we are not taking a new approach at all, we are 
going to do the same old thing. We are going to say you cannot do 
it, and we are going to say it just as unclearly as we have always 
said it, and if you have any questions there will be a very long and 
complicated answer.

I think times have changed. I think it is obvious all over the 
world what is happening. We say in here we are going to negotiate. 
You mentioned Japan. Suppose we do sit down with the Japanese
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and we negotiate. We say, you should not sell and we will not sell. 
They say, we disagree. They do, we do not

What in this law will change that?
Mr. OLMER. Well are you referring to our negotiations with 

Japan in the context of controlling technology to potential adver 
saries, to proscribed destinations, or just general trade policy?

Mr. MICA. Since we raised the issue earlier of boycott and so on, 
let us take the issue of the United Kingdom, of just any technology. 
We take unilateral actions. We do it quite often. But we do not 
have agreements with other countries, and so nothing happens 
multilaterally. It is done unilaterally.

Mr. OLMER. No, we do have agreements with some countries in 
Europe. For example——

Mr. MICA. Let me rephrase that. Where we all agree, with 
Cocom, there is no problem. That is not the question, you are right. 
We do have agreements. But I am talking about where we disagree.

We are right back to where we started out before. Even the 
chairman's bill requires that in something like the pipeline, we 
talk about in advance with our allies, not just go out and do it. 
This bill, if anything, says we place emphasis on negotiating. It is 
not even a requirement that we at least get some agreement in ad 
vance.

I think the point that I am raising is I really, thought that here 
was going to be a chance. We are just a little old congressional 
committee and we had that entire administration out there with 
all the business experience built up for 100 years. And I read this 
report, and I went down to your office. I went into the mailroom 
and I went through every single step of export control licensing, 
every single step from the point where the mail is opened until the 
final one is concluded. And it is correct, they are just managing 
paper. Your figures prove it; 70,000 out of the 80,000 that required 
applications a year sail through. Should it be that way? Should we 
be thinking about a different approach?

I thought we would. I thought we should. But then you say in 
your concluding statement to the chairman that you do not even 
agree with the title change, that it should just be controls.

Mr. OLMER. I would like to make a comment on that. I do not 
want to leave any misunderstanding. I am not apologizing for this 
bill not talking about the promotion of exports. I just do not think 
this is the proper place to do it.

I am not apologizing for the purpose of the Export Administra 
tion Act. I think it is a national purpose that is being served, one 
that frankly is even more important than the promotion of exports. 
I think that there needs to be an intensity of focus in one bill in 
one place, with no ambiguity, that this is where we are talking 
about controlling technology for national security and foreign 
policy purposes.

I do not have any objection to——
Mr. MICA. We almost totally agree on that, because I think there 

should be one place in this law, at least, where there is clear and 
concise language with regard to national security. What I am 
saying to you—and again, I do not place the blame on your Depart 
ment particularly, but when you get 80,000 licenses coming in with 
only 400 or 500 really posing any serious concern at all ...

28-755 0-86-21
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Mr. OLMER. That is right.
Mr. MICA. We have all those man-hours, 30 days, 30 man-hour 

days of all the people working on the other 60,000, a good many of 
them that probably did not have to be there in the first place. Now, 
maybe we could do something about that.

The point is, yes, we are going to continue. We will probably 
come out with a law very similar to what we have been working 
with all along. But I really expected a lot more and I thought that 
maybe we could make some changes. I have been trying to come up 
with some ideas. Mr. Zschau here is talking about a positive ap 
proach, and boy, I was hoping we would see one here today. I just 
have not seen it.

So again, I am very disappointed. I hope that we will have a 
chance to make some modifications together on this, maybe put a 
little new thinking into it and, at the very least, again rethink 
what our approach should be in this overall bill, as the chairman 
pointed out. I respectfully disagree with you.

I have a strong record in this Congress for defense, I think some 
thing like 92 percent. I even got one of those awards from the 
American Security Council, which is pretty heady stuff around 
here. But I think it is just as important to have a strong business 
community, and if we do not start looking toward the international 
trade market, we are going to be lacking in areas that we are going 
to have even more trouble defending.

So I think they need to be balanced more carefully than ever.
Thank you, Mr. Chairman.
Mr. BONKER. Ms. Snowe.
Ms. SNOWE. Thank you, Mr. Chairman. Just a couple of ques 

tions.
REDUCTION IN LICENSING TIME

Mr. Secretary, in your testimony you mention the fact that you 
are improving the licensing procedure within your agency, at least 
on the applications that are solely approved by the Department of 
Commerce, and proposing a shorter time period. You also mention 
that most applications are approved within 30 days.

How much shorter will the proposed time period be?
Mr. OLMER. Well, there is a crossover point, Ms. Snowe, in that 

process. If we do not do a thorough job at the outset in reviewing 
the end-use and the consignee before we ship it to other agencies 
for consideration, then we are likely to run into difficulty in not 
being able to answer questions that are going to be raised by other 
agencies of Government.

My objective had been to shoot for a 25 percent reduction in the 
ability to deal with the majority of the licenses in terms of time.

Mr. SNOWE. Generally, what is the average time period of ap 
proval by other nations in Cocom? Is it flexible?

Mr. OLMER. They generally deal much faster than we do with li 
cense applications from their own businesses.

TECHNOLOGY LICENSED TO CONTROLLED COUNTRIES

Ms. SNOWE. Finally, in discussing some of the commodities on 
the Militarily Critical Technologies List, do we generally know or
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do we know in every instance exactly the state of the art as far as 
Soviet technology is concerned. Do we make that determination in 
terms of whether or not it will contributed significantly to the Sovi 
ets' capability?

Mr. OLMER. I do not think we know with great precision, but I do 
think we have a fair idea and we do know what would help the 
Soviet Union significantly Yes, that kind of a judgment is made.

Ms. SNOWE. But even if we know that it will not help or contrib 
ute to——

Mr. OLMER. If it would not, then we would propose that it be li 
censed.

Ms. SNOWE. Have there been cases?
Mr. OLMER. Sure. There is no objection to the Soviet Union re 

ceiving certain kinds of semiconductor devices, which does repre 
sent high technology. That is a licensable technology.

Ms. SNOWE. So, we only refuse to export commodities that, in 
effect, are perceived to contribute significantly to the Soviets' capa 
bilities technologically?

Mr. OLMER. That is correct. I mean, there might be a couple of 
other criteria. For example, are they able to produce the goods 
themselves? If they can produce them themselves for military ap 
plications and the end-use to which the commodity is proposed for 
export is a nonmilitary use, we would probably go ahead and 
export it.

But there are categories of high technology which are now per 
mitted for export to the Soviet Union.

Ms. SNOWE. Thank you.
Mr BONKER. Thank you, Ms. Snowe.

EXAMPLES OF CONTRACT SANCTITY

Mr. Olmer, just to wrap up, a few quick questions.
No. 1, on page 10 of your statement you say with respect to sanc 

tity of contracts: "In point of fact, the Executive branch often pro 
tects preexisting contracts from foreign policy controls." Are there 
recent examples of that?

Mr. OLMER In the imposition of the grain embargo, grain con 
tracts were permitted to go forward to the minimum levels that 
were specified in the long-term agreements. And secondly, no li 
cense approvals were withdrawn in the most recent instance. In 
other words, licenses which has been issued were not rescinded. 
Those are two that come quickly to mind.

PRESIDENT'S EXPORT COUNCIL RECOMMENDATIONS
Mr. BONKER. Number two, you made reference earlier to field 

hearings on the Export Administration Act which you held in coop 
eration with the President's Export Council [PEC] Since both the 
Commerce Department and the PEC conducted these hearings and 
you had the benefit of the same testimony, I find it rather strange 
that you have come out almost on opposite sides of this issue. As 
you know, I also serve on the President's Export Council and have 
seen their recommendations, which parallel my recommendations 
much more closely than they do the administration's recommenda 
tions.



638

Mr. OLMER. I do not know what to say. We have read the same 
report and the conclusions are inescapable. The President's Export 
Council does believe that there were excesses that should be cor 
rected and that the administration should have moved differently 
in the legislation it proposes, that is correct.

ADMINISTRATION POSITION ON OST

Mr. BONKKR. OK. No. 3. Implied by your testimony today is a 
lack of support for Senator Garn's recommendation that we create 
a new Office of Strategic Trade to administer the Export Adminis 
tration Act.

Mr. OLMER. The administration opposes it.
Mr. BONKER. And finally, I wonder if the administration hopes 

by inclusion of new authority to restrict domestic sales to foreign 
countries' embassies that you may want to prevent an ambassador 
from buying a Speak and Spell as a Christmas gift for his child?

Mr. OLMER. Speak and Spell are not controllable items, as I went 
through at one time testifying before Senator Garn. We would en 
courage the acquisition of such educational toys by foreign embas 
sies and their affiliates.

Mr. BONKER. And their affiliates?
Mr. OLMER. Such as Am-Tor.
Mr. BONKER. Well, Mr. Olmer, it has been a long afternoon. Once 

again I want to thank you for coming before the subcommittee 
today and presenting the administration's proposal. Of course, this 
subcommittee and the staff look forward to working with the Com 
merce Department and its representatives as we attempt to deal 
constructively with this most vexing issue.

Mr. OLMER. Thank you, sir.
Mr. BONKER The subcommittee will stand adjourned.
[Whereupon, at 4:15 p.m., the subcommittee adjourned, to recon 

vene Tuesday, Apr. 12, 1983, at 2 p.m.]
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SUBCOMMITTEE ON INTERNATIONAL
ECONOMIC POLICY AND TRADE,

Washington, DC.
The subcommittee met at 2 - 15 p.m. in room 2172, Rayburn House 

Office Building, Hon. Don Bonker (chairman of the subcommittee) 
presiding

Mr. BONKER The International Economic Policy and Trade Sub 
committee meets this afternoon to continue hearings on the reau- 
thorization of the Export Administration Act of 1979. Our subject 
today is the export of Alaskan North Slope crude oil, which is pres 
ently covered by the McKinney-Wolpe provision of the short supply 
controls section.

As you know the Export Administration Act consists of provi 
sions concerning foreign policy and national security export con 
trols, but there is another section of this act of equal importance— 
section 7 which authorizes the President to impose controls on ma 
terials in short domestic supply. It has been the practice of Con 
gress from time to time to identify those particular materials or re 
sources for control purposes.

Last Tuesday the administration presented to this subcommittee 
its comprehensive position on the reauthorization of the Export Ad 
ministration Act, including its position on short supply controls.

It came as some disappointment to members of this panel that 
the administration advocated lifting all present legislatively man 
dated short supply controls. We have controls only on a few items, 
the most prominent, of course, being Alaskan North Slope oil In 
addition, we also have controls on the export of live horses, West 
ern red cedar, refined petroleum products, and metallic material 
capable of being recycled.

Although the administration testified in favor of lifting the con 
trols and maintaining discretionary authority in this area, we were 
not presented with a specific position on the question of the export 
of Alaskan North Slope oil. The presumption was that the adminis 
tration views the Export Administration Act control unnecessarily 
restrictive and that other statutory authorities adequately cover

(639)
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the ban. Hopefully, today's hearing will give the administration the 
opportunity to expand on this position.

Finally, let me say a few words about today's hearing. We have 
had literally dozens of requests from groups and individuals who 
wanted to testify. Of course, time does not allow for everybody to 
have an opportunity to speak on this particular issue, so we have 
asked the various participants to come together and have a repre 
sentative spokesman. We have managed to divide the hearing into 
five different panels, and we have asked witnesses to keep their re 
marks short so we can get through everyone and still allow time 
for questions. On behalf of the ranking member and myself, I 
would like to apologize to those who have not been invited or who 
were not given an opportunity to testify personally on short supply 
controls.

I would also like to note that we tried to find someone to testify 
against the present ban on the export of Alaskan oil. We looked 
everywhere and while we had a few interested parties, no one 
really wanted to testify on that side of the issue. We contacted con 
gressional representatives of the State of Alaska, the Governor's 
office, and others we thought might be interested in expressing 
their views but were unable to find a witness. So if today's hearing 
seems a little one-sided on this issue it is not by design. It is simply 
because we could not find people to testify on the other side of the 
issue.

Last, it should be made clear the administration has requested to 
testify today, and as soon as we have heard from my distinguished 
colleagues we will call up to the witness table Mr. Bill Archey, the 
Deputy Assistant Secretary for Trade Administration.

Before calling upon the first panel, I would like to ask the rank 
ing member, Mr. Roth, if he has opening comments.

Mr. ROTH. Thank you very much, Mr. Chairman.
For the sake of brevity and time, I ask that I be allowed to intro 

duce my opening statement into the record.
Mr. BONKER. Without objection.
[The material referred to follows:]

PREPARED OPENING STATEMENT OP HON TOBY ROTH
Revision and Extension of the Export Administration Act Extension of Provisions 

Governing the Export of Alaskan North Slope Crude Oil
Mr Chairman, the Export Administration Act tries to strike an equitable balance 

between presidential decision-making and preserving Congressional regulation of 
foreign commerce as provided for in the Constitution

The legislative history of the Act's provisions on Alaskan oil exports reflects a vir 
tual unanimity of opinion and a bipartisan approach Presidents, whether Democrat 
or Republican, feel constrained by Congressional performance requirements which 
limit their freedom of action On this issue, Congress requires the President to make 
and publish five specific findings to export Alaskan oil Then Congress must approve 
a concurrent resolution authorizing the export There is little doubt regarding the 
presumption of Congressional intent

Should this Subcommittee accept the Administration's proposal, there would still 
be a number of restrictions on the export of Alaskan oil under the provisions of sec 
tion 28(u) of the Mineral Leasing Act These provisions are less rigorous on the 
President than the requirements of the EAA

Congressman McKinney during the floor debate of the amendment in 1977 con 
tended that the EAA provisions were designed "to plug the loophole" in the Mineral 
Leasing Act and to insure "the domestic distribution of Alaskan oil "
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The issue of exporting this oil is not just one of oil politics or petroeconomics It is 

one of trade politics and our relationship with Japan The reasons why Japan wants 
this oil are entirely understandable

Advocates of selling the oil point to the fact that shipping American oil to Japan 
would reduce our huge bilateral trade deficit Existing trends in U S -Japanese 
trade, including deficit figures, are quite disturbing As the General Accounting 
Office has pointed out, the trends in the composition of U S -Japanese trade indicate 
that Japan's share of U S manufactured imports has been steadily rising In con 
trast, our share of Japan's manufactured imports has been falling What is happen 
ing is that the United States is becoming a supplier, in part, of raw materials for 
the Japanese economy It is like the relationship between a developed and a devel 
oping country To complement these exports, and I do not discount them for one 
minute, I for one would rather see the trade deficit reduced by the export of more 
U S goods and high-technology products to Japan

This issue also goes back to the days when Congress approved the construction of 
the Trans-Alaskan Pipeline My state of Wisconsin, and other states in the Midwest 
and East, pushed hard for a Trans-Canada East-West Pipeline to bring the oil of 
Prudhoe Bay closer to their homes and factories Warnings were rejected that the 
West Coast could not absorb or refine the enormous quantities of Alaskan oil New 
West Coast refineries were not built During the Congressional debate, proponents 
of these amendments also warned that the difficulties in delivering the oil to the 
Midwest would result in inevitable pressures to sell the oil overseas, especially to 
Japan

I want to remind those present that the early proposals to sell Alaskan oil to 
Japan involved corresponding imports of Iranian oil I think recent Middle Eastern 
history has illustrated the fragile character of importing foreign crude oil from re 
gions where political stability and the absence of war are the exception rather than 
the rule

Mr ROTH. And I join you, Mr. Chairman, in welcoming our two 
colleagues, Mr. McKinney and Mr. Wolpe. I am very happy to see 
them before our subcommittee. I very closely followed Mr. McKin- 
ney's line of argument back in 1977 when we had this amendment 
before the Congress, and I am interested to hear his testimony 
today.

We have to find somewhere points of agreement so we can get 
218 votes to pass this legislation. The more hearings we have, Mr. 
Chairman, the more I think that may be difficult. Perhaps today 
we will find people who will help us overcome that hurdle.

Thank you, Mr. Chairman
Mr. BONKER. Thank you, Mr Roth.
We shall now begin by inviting Congressmen McKinney and 

Wolpe to testify on behalf of their bill, H.R. 1197, which would 
retain the present conditions banning the export of Alaskan North 
Slope crude oil I might add that these two colleagues have been 
the most prominent proponents of the ban and can take pride in 
authorship of the present language in the Export Administration 
Act.

I think in deference to our colleague who sits on this subcommit 
tee we will lead off with Mr. Wolpe.

STATEMENT OF HON. HOWARD WOLPE, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MICHIGAN

Mr. WOLPE. Thank you very much, Mr. Chairman. I very much 
appreciate the opportunity you have provided to give testimony on 
the specific question of the Alaskan oil export issue, and I am de 
lighted this afternoon to be here before you with my distinguished 
colleague from Connecticut, Mr McKinney.

The gentleman from Connecticut was into this issue before I 
even arrived at Congress, and his leadership has been critical at
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every juncture. It is my delight to have been associated with him 
in this question over the past 4 years.

I want to lay out in my testimony before the subcommittee today 
my continued determined support for the vital restrictions on the 
export of Alaskan oil currently contained in section 7(d) of the 
Export Administration Act. I do so not only from a pride of author 
ship to which you referred, but really because it is my very strong 
conviction that as a matter of public policy those restrictions make 
sense and should be maintained.

I submit that the difficulty, Mr. Chairman, you have encountered 
in securing witnesses to publicly testify in support of the removal 
of these restrictions is perhaps the most eloquent comment that 
exists. I do not think removal is really a publicly defensible posi 
tion.

These limitations guarantee that no export or swap arrange 
ments involving Alaskan oil will take place unless it can be demon 
strated to both Houses of the Congress beyond a doubt that such 
exports will directly benefit the American consumer and that such 
action is clearly in the national interest.

These restrictions were overwhelmingly endorsed by both Houses 
of Congress with the passage of the Export Administration Act in 
1979, reaffirming continuing congressional intent that Alaskan oil 
be developed for domestic consumption and used to insure Ameri 
can energy and national security. The facts were convincing in 
1979. They are even more compelling in 1983. There is no public 
policy justification whatsoever for a retreat from these critical pro 
tections. It is my hope and expectation that Congress will hold firm 
to its original convictions and retain the existing language in the 
authorization. Let me just submit a few thoughts for your consider 
ation as it relates to the rationale for those restrictions.

RATIONALE FOR OIL EXPORT RESTRICTIONS

In his testimony before the subcommittee last week, Under Sec 
retary Olmer attempted to justify the administration's effort to 
delete section 7(d) by referring to other statutes controlling the 
export of Alaskan crude While it is true that other statutes affect 
ing oil exports exist, Mr. Olmer neglected to tell us the full story 
on this issue The fact of the matter is that no other statute explic 
itly protects consumer interests. No other statute even mentions 
American consumer interests as a factor to be considered. When 
this fact was pointed out to Mr. Olmer and he was asked if the con 
sumer test was appropriate, he responded it was not. When pressed 
further on the issue, he admitted the administration apparently be 
lieved the consumer benefit criteria could not be met and was 
therefore proposing to delete the requirement.

Congress clearly said that if the restrictions included in section 
7(d) cannot be met, there should be no export. If the administration 
would like to explore export possibilities, there is flexibility and 
latitude within the act as written. The restrictions were not includ 
ed to deliberately manacle the hands of the President. They were 
written and passed because the Congress recognizes the special im 
portance of this issue and believes the restrictions are a reasonable 
and fair protection of American consumer and national interests
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CONSUMER BENEFITS OF OIL EXPORT BAN

Estimates indicate that the cost of unrestricted exports for con 
sumers of Alaskan oil, the cost for consumers would range from $1 
to $2 billion per year, as the exported Alaskan oil would have to be 
replaced with foreign source oil at generally higher prices. On the 
average, Alaskan crude oil sells in the United States at between $2 
and $4 per barrel below the alternative sources of foreign crude I 
do not understand or accept the idea that Americans should have 
to pay more for foreign oil as a consequence of exporting our own 
domestic supply of this vital natural resource.

I said a moment ago there is flexibility in the present legislation. 
I want to emphasize that. There is nothing within the legislation as 
it presently exists that flatly prohibits the export. In fact, exports 
are explicitly allowed in fulfillment of the country's commitments 
to Israel as contained in bilateral agreements reached in 1975 and 
1979. The restrictions are written in such a way as to recognize our 
special relationship with and responsibility for our neighbors 
Mexico and Canada, and clearly it would permit exchanges of Alas 
kan oil with each of these nations to take advantage of any in 
creased transportation efficiency that might result from such an 
exchange. However, the language does require that any exchange 
yield a price benefit to American consumers. The language of the 
restrictions also requires congressional approval of any Executive 
decision to export Alaskan oil.

There is an additional consumer issue in the reliability of oil 
supply assured by the restrictions. No other statute ensures that 
all export arrangements be made pursuant to contracts that can be 
terminated if the U.S. crude oil supply is disrupted. This is abso 
lutely critical for the protection of American security interests. Es 
timates indicate that even with this protection in place it will take 
approximately 90 days to respond to an international emergency 
and reactivate the American energy infrastructure to get Alaskan 
oil completely out of the export arrangements and back into the do 
mestic market. Without this protection, the prospects are quite 
frightening. Not only would this jeopardize the security of oil sup 
plies for American consumers; it would seriously compromise the 
capacity of our defense and industrial base to respond quickly and 
effectively in the event of an international crisis. Certainly this 
concern is as real in 1983 as it was in 1979. The world oil system, 
the temporary oil glut notwithstanding, is just as unpredictable 
and instable today as it ever has been.

In this international climate, it makes absolutely no sense for 
the United States to make itself even more dependent on foreign 
oil sources. Alaskan oil accounts for approximately 11 percent of 
the total amount of oil consumed in the United States. Whatever 
we export, we must make up from foreign sources. We already 
import one-third of our oil. Do we really want to increase this de 
pendence? Such a move would be directly contradictory to the 
original congressional intent in approving the construction of the 
Trans-American pipeline in 1973. In the wake of the first petro- 
shock of the 1970's, Congress was determined to ensure that Alas 
kan oil would be developed for domestic consumption, to provide 
some cushion from the wild price shocks and instability that char-
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acterize the world oil system. This was seen as a valid goal in 1973 
and was reaffirmed, under Congressman McKinney's leadership, 
both in 1977 and 1979. I believe this goal is equally relevant and 
compelling in 1983.

ENERGY AND TRADE CONSEQUENCES

Permitting unrestricted exports would affect our national energy 
policy in other ways as well. For example, the current oil glut in 
the world market has seriously undermined our efforts to promote 
important energy conservation measures in our country. Can you 
imagine the impact on these policies if it appears that the United 
States has so much oil to spare that we are allowing unrestricted 
exports? How can we possibly explain to the American public that 
a responsible energy policy includes the unrestricted export of this 
scarce national resource?

Finally, the argument most vociferously advanced by the propo 
nents of oil exports is the positive impact on our balance of trade 
with Japan that could result from an export arrangement. This ra 
tionale is of particular concern to me, as I feel it is both economi 
cally unsound and extremely shortsighted.

Any positive impact that oil exports to Japan could have vis-a-vis 
our overall trade balance with Japan would be nothing more than 
a smokescreen that would mask the fundamental structural prob 
lems underlying our trade inequities with Japan. Such an illusion 
of progress would undermine our negotiating leverage and serious 
ly cripple our ability to address these problems and to act effective 
ly to reduce Japanese barriers to American manufactured and agri 
cultural products.

Mr. Chairman, the restrictions included in section 7(d) of the act 
are strongly supported by a broad range of organizations that rep 
resent a cross section of American interests. These include con 
sumer, labor, agriculture, energy and industry groups. To date Mr. 
McKinney and I have heard from over 180 Members of the House 
in support of our bill, H.R. 1197, which seeks the extension of the 
7(d) restrictions.

There is no doubt that this issue is of fundamental concern to a 
very broad spectrum of Americans. We have joined together, Mr. 
McKinney and I, to ask that Congress act to protect American con 
sumers, to promote wise and responsible national energy policies, 
and to pursue international trade practices that are truly in our 
Nation's best interests. The restrictions are in the law. Let us keep 
them there.

I thank you.
Mr. BONKER. Mr. McKinney.

STATEMENT OF HON. STEWART B. McKINNEY, A 
REPRESENTATIVE IN CONGRESS FROM THE STATE OF MICHIGAN

Mr. McKiNNEY. Thank you, Mr. Chairman and members of the 
committee. Since Howard and I have covered somewhat the same 
territory, I will try to move swiftly.

Just so Mr. Roth will feel better, I am sure the Export Adminis 
tration Act will pass, particularly with this in it. You should sit on
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the Banking Committee and try to get an omnibus banking bill. It 
makes trade look easy.

In the last 5 years I have appeared before this committee three 
times to testify on the subject of the exportation of Alaskan oil. 
The best way to look at this issue is, who are the winners and who 
are the losers?

WINNERS AND LOSERS OF ALASKAN OIL EXPORTS

The losers are pretty clear. Exporting Alaskan oil would cost the 
consumer nearly $1.5 billion annually. This is because domestic oil 
would be replaced with more expensive foreign oil. The U.S. Treas 
ury will forfeit between $800 million and $1.5 billion in defaults on 
federally insured tanker loans alone. Exports will compromise the 
progress we have made toward achieving energy independence, a 
goal largely forgotten but crucial to our national security.

Who are the winners? From a domestic perspective, there are no 
real winners. No doubt Alaskan oil would prove beneficial to the 
Japanese, but at what cost, Mr. Chairman? The administration 
wants to export Alaskan oil in order to reduce the $20 billion trade 
deficit with Japan. This action will only adversely affect our world 
wide balance of payments. This export would drydock nearly half 
the U.S. tanker fleet and idle 20,000 workers in shipping and relat 
ed industries. If the current restrictions are lifted, North Slope pro 
ducer profits will rise due to higher wellhead prices. However, they 
will jeopardize their nearly $4 billion investment in the transporta 
tion infrastructure to move oil between domestic ports. It is clear, 
Mr. Chairman, if there are any winners, they will achieve only a 
short-term victory.

I will forego the historical background of this issue—the commit 
tee is only too familiar with it—except to say, since 1973, in three 
separate votes, Congress has mandated that Alaskan oil be used for 
domestic purposes. In 1981 the Reagan administration considered 
introducing legislation that would remove the ban on export of 
Alaskan crude. However, a letter sent to the administration from 
Howard Wolpe and myself and 79 of our colleagues calling upon 
the President to reconsider put that effort to rest.

Now the Japanese are attempting to change existing law and lift 
these crucial restrictions. Why should we alter a longstanding 
policy and export several hundred thousand barrels of oil each day, 
when we are desperately trying to fuel economic recovery in our 
smokestack industries, when worldwide oil markets, entering yet 
another phase, face an unstable future, not to mention the future 
of the Mideast. The Japanese think we should export our oil. I do 
not. That is why Howard and I have introduced H.R. 1197, a bill to 
maintain the existing restrictions on Alaskan oil. This bill, cospon- 
sored by 184 Members, is supported by a broad coalition of con 
sumer groups, business interests, unions and farm organizations.

NEGATIVE EFFECT OF LIFING BAN

Mr. Chairman, I want to return to the winners and losers. It is 
certain none of the potential savings from lifting the export ban 
will be enjoyed by consumers. The administration has argued that 
the export of 1 million barrels per day would exert enough down-
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ward pressure on the price of oil to reduce it by 5 percent. In a 
world market that moves 56 million barrels a day, 1 percent of ad 
ditional oil could hardly bring a significant downward force on the 
price of oil In fact, consumers will pay more, not less, if exports 
were implemented. In February 1983, according to the Department 
of Energy, Alaskan oil is sold in United States markets at $27 per 
barrel, while Saudi Arabian oil gets $34. Because of reduced sup 
plies, the price of west coast oil would rise by $2 per barrel, costing 
consumers $600 million annually. In addition, prices on the gulf 
coast would go up, increasing oil bills by $1.1. billion. These figures 
stem from the $3.80 more per barrel that consumers will pay for 
foreign replacement oil. For these reasons, the biggest loser of all 
will be the millions of Americans who will pay more to heat their 
homes, drive their cars, and fuel their factories.

The export of Alaskan oil would have the negative effect of 
sharply reducing the United States merchant marine fleet, because 
almost all the oil sent to Japan would be transported in foreign 
vessels. This reduction is doubly troublesome because shipowners 
forced out of business will be unable to pay the Government $700 
million they owe in title XI shipbuilding loan guarantees. Further 
more, they would default on $460 million in privately financed debt 
which would be deducted from the income basis of the debt holders. 
In addition, the Federal Government, which needs a viable mer 
chant marine for national defense purposes, would have to spend 
$138 million to acquire these vessels. Moreover, 20,000 workers 
would be laid off in shipping and related industries. The net 'result, 
then, of Alaskan oil exports would be an immediate loss of 20,000 
jobs and a cost of over $1.3 billion to the American taxpayer. These 
costs, both in human and monetary terms, more than offset any in 
creases in the tax revenues that might be gained from the higher 
windfall profits tax base.

Furthermore, Mr. Chairman, the export of Alaskan oil would 
have a disastrous effect on private investments. Major North Slope 
producers, together with U.S. shipowners, will lose $4 billion they 
have invested in U.S.-flag ships to move oil between domestic ports. 
In addition, the oil producers have high contract commitments to 
supply the Trans-Panama pipeline. For these reasons, no North 
Slope producer has come forth with a prpexport position. In fact, 
Charles J. DiBona, president of the American Petroleum Institute, 
recently said: "It is not at all clear the economics favor exports."

Mr. Chairman, I have identified the losers in this international 
transaction. Now the so-called winners. The proponents see oil ex 
ports as a quick, painless method of cutting our $20 billion trade 
deficit with Japan. This argument, the principal justification for 
exports, is totally unsound. The improved balance of trade with 
Japan would naturally be offset by corresponding oil purchases 
from foreign sources. Moreover, the export would benefit the Japa 
nese far more than the United States, because the oil trade would 
provide Japan with more balance in its payments account with our 
country. This in turn would free them from making any further 
progress toward reducing trade barriers on American manufac 
tured and agricultural products.

Once we begin exporting, Mr. Chairman, we place ourselves in a 
dangerous position. In the event of a new energy crisis, we would
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be forced to cut off exports precisely when the Japanese nation 
needed our oil the most. The result would be a diplomatic disaster. 
Furthermore, it would be difficult to design a contract that would 
insure the termination of the trade in a supply shortage According 
to John H. Lichtblau, president of the Petroleum Institute Re 
search Foundation, Japan wants Alaskan oil only "if there are no 
strings attached." It would be foolhardy to attempt to meet this 
demand.

OIL EXPORTS INCONSISTENT WITH ENERGY INDEPENDENCE

Perhaps the greatest loss to our national interest would be in the 
abdication of our longstanding goal of energy independence. 
Indeed, 10 years ago the Trans-Alaskan Pipeline Act was author 
ized with the goal of energy self-sufficiency in mind. Independent 
sources say exporting Alaskan oil would increase American im 
ports by 15 percent, the majority of that increase from the volatile 
Middle East. We have reduced our consumption of imported oil 
from a peak of 8.2 million barrels a day in 1977 to 4.3 million bar 
rels a day today. Yet we still pay over $79 billion per year for im 
ported energy products In addition, a Government Accounting 
Office study released last August reports that the United States is 
importing relatively more oil from the Middle East than we did in 
1973. A Harvard University report of 2 years ago warned that 
American was "woefully unprepared" for any new interruptions in 
oil imports, adding that the gasoline shortages of the 1970's may 
have been but a preview of the "coming attractions of the 1980's." 
Mr. Chairman, how do we explain to the American people that our 
energy future is best served by exporting domestic oil?

Mr. Chairman, I must add at this point, the first time this was 
proposed we were going to trilaterally trade with Iran. We saw 
what happened to Iran. The second time we were going to do it, we 
were going to trilaterally trade with Iraq, and we saw what hap 
pened to Iraq. Now we are going to trilaterally trade with Mexico, 
and we find Mexico in a state of severe economic stress. The King 
of Jordan has just removed himself from our peace efforts in the 
Middle East. It seems to me that nothing has changed. It has only 
gotten worse.

Currently the United States is attempting to put 750 million bar 
rels of oil into the strategic petroleum reserve stockpile by the late 
1980's to ensure against future supply disruptions. Why should 
Congress ask the American taxpayer to foot the bill for filling the 
strategic petroleum reserve with higher priced foreign oil when we 
can continue to fill it with less costly Alaskan crude? Here again, 
Mr. Chairman, the American people lose. If we export Alaskan oil, 
we will be pumping oil out of the ground for export at a rate three 
times faster than we are storing it in the strategic petroleum re 
serve. In my view, this rapid drawdown of our oil supply represents 
callous mismanagement of our national energy resources and a 
permanent sacrifice on the part of the American people. Even Inte 
rior Secretary James Watt, of late Beach Boys fame, worries that 
promoting a concept of surplus could undermine both the strategic 
petroleum reserve and the development of new domestic resources.
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NATIONAL SECURITY CONCERNS

Mr. Chairman, unrestricted exports of Alaskan oil would have a 
profound impact upon our national security. Currently, the oper 
ation of our Nation's Defense Establishment requires nearly 
500,000 barrels per day. Clearly, our armed forces must be assured 
of an uninterrupted supply of oil. Our only valid guarantee of 
emergency supply is our domestic resources, and eventually and 
hopefully, energy independence. In addition, exports could serious 
ly compromise the surge capacity of our industrial base, threaten 
ing our response capability in the event of international crisis. A 
study conducted by the National Petroleum Council showed that 
Alaskan surge capacity constitutes more than half the increase in 
production that could be achieved to offset a shortfall in world oil 
prices. Clearly, in time of emergency a swift increase in industrial 
production will be impossible to achieve without Alaskan oil

Mr. Chairman, members of the committee, I began my testimony 
by pointing out that the issue has clear winners and losers. I hope 
my remarks have shown that this deal would place an undue 
burden on the American taxpayer, that it represents a shortsighted 
trade policy, and that it sacrifices our national energy security for 
short-term gains of dubious value, no less today than we first 
became concerned. Just as this country truly begins to reap the 
benefits of Alaskan oil, the Japanese are asking Congress to aban 
don the commitment we made to the American people in 1973— 
that is, that our oil would be used domestically. To let these advan 
tages slip through our fingers would be an error of monumental 
proportions. With this in mind, I strongly urge the committee to 
join with 184 of our colleagues and support the current restrictions 
of the export of Alaskan oil.

I thank the committee for its courtesy.
Mr. BONKER. Thank you.
I would like to commend both of my colleagues for excellent 

statements today on this important issue and Mr. McKinney, espe 
cially for your early and consistently solid leadership on this issue 
which you have demonstrated again today, and Mr. Wolpe for the 
important role you are playing on this subcommittee, not only on 
this particular matter but of the reauthorization of the Export Ad 
ministration Act.

SUPPORT FOR REPEAL OF EXPORT BAN

I stated earlier that we were hard-pressed to find witnesses advo 
cating repeal of the ban, but that does not mean that that side of 
the issue is without supporters. Among the most notable voices on 
this issue are the news media—and I would bring to your attention 
articles from the Los Angeles Times, Business Week, and the Wall 
Street Journal all editorializing that the administration ought to 
jawbone Congress into lifting the ban. 1 In addition to those promi 
nent publications virtually every major newspaper in my State has 
editorialized in favor of repeal.

Recently the Seattle Times noted that:

1 Copies of these newspaper editorials appear in appendix 20
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It is time for the [Washington] state's Congressional delegation to join Alaska's in 

applying real effort to repealing this senseless Congressional ban that stands in the 
way of making the most efficient use of the North Slope's vast energy resources

If the prohibition on the export of North Slope oil is so widely 
supported, why are the newspapers so consistently in favor of 
repeal?

Mr. WOLPE. I think there are probably a couple of reasons.
Mr. BONKER. Would you like to say they are ill-informed?
Mr. WOLPE. I was planning to say that in more general language. 

I think they are operating under some illusions with respect to the 
nature of the oil market. Some of the editorials have suggested, for 
example, that permitting exports would somehow be a more eco 
nomically efficient transaction that would lead in the end to lower 
consumer prices within the United States.

Nothing could be further from the truth. The reality is, Alaskan 
North Slope oil is in fact priced at a lower amount than alternative 
sources of supply, particularly alternative sources of foreign 
supply. And it is the availability of Alaskan oil within the United 
States that acts as a depressant on price, keeps price down within 
the very markets, for example in the Gulf States region, which 
have been pointed to in some of the editorials.

So I think there may be some confusion as to the nature of the 
energy marketplace at this point in time. The fact of the matter is 
the free market is operating on a national basis since deregulation, 
and the Alaskan oil is the lowest priced commodity in comparison 
with alternative sources of supply.

It has also been suggested that Mexico would be able to supply 
the quantity of oil we would no longer have available to us from 
Alaska, and that would be somehow economically efficient. Well, it 
turns out that the Mexicans are already producing at what is 
viewed as their general capacity level. The United States is already 
receiving 50 percent of the Mexican exports. Mexico's policy has 
been to limit exports to any one country to no more than 50 per 
cent. However, Mexican crude oil is different in quality than the 
Alaskan oil and the United States refineries would have to make 
significant modifications to accommodate the additional input of 
Mexican oil.

So some of the potential trades are not well understood. We are 
right now taking 100,000 barrels of oil that the Japanese are pur 
chasing from Mexico, and anyone who thinks that a major kind of 
transfer would be possible as a result of Alaskan exports going to 
Japan I think simply does not understand the economics of what is 
happening.

Mr. BONKER. Would you like to comment?
Mr. McKiNNEY. I think Howard has covered it pretty well. One 

point that was brought up is it would take a different refinery 
setup to use Mexican oil. Since I have never seen oil companies pay 
for their expenses without charging their customers, it would be an 
add-on cost we have not brought into the situation.

I think, Mr. Chairman, one of the things that has happened is 
trilateral trade always looks very attractive economically. In this 
particular issue it does not even look attractive in that area. But it 
looked very attractive to the British, for instance, in the rum trade
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and that is what started the Revolutionary War when we decided 
to set ourselves free.

The fact is, we know it and we might as well realize it, we are 
allies of the Japanese. We supply their defense. They spend less 
than 1 percent of their gross national product on defense. We still 
know we would never be able to cut them off if in fact there was a 
worldwide emergency. This country, if it is to survive as the eco 
nomic leader of the free world, must think of national security and 
must be independent. We must be able to say, we can and will sur 
vive without being dependent on other nations for our energy 
supply.

NORTHERN TIER PIPELINE

Mr. BONKER. Mr. Wolpe, you represent a district in Michigan in 
which one of the big issues of the last administration was whether 
or not we would proceed with support of constructing the Northern 
Tier pipeline The idea was to bring Alaskan North Slope oil via 
the Northwest port facility and bring that oil across the Northern 
Tier and into Minnesota and other States for distribution of petro 
leum products.

I assume this administration continues to support the Northern 
Tier pipeline project. The question is, What kind of consistent 
policy could we have if on the one hand we support construction of 
that pipeline to bring Alaskan crude oil into the interior and on 
the other hand we allow the sale of Alaskan oil to Japan, which 
would undermine the enormous investment that has gone into the 
construction of that pipeline?

Mr. WOLPE. You would recall, Mr. Chairman, that during the 
debate that took place 2 years ago, one of the major points we were 
advancing at that stage was indeed that companies had very little 
economic incentive. Under the circumstances of contemplated 
export, there is no question that some interests would come out 
ahead in terms of the profits because of lower transportation costs, 
and to the extent there is that kind of economic incentive for ex 
ports it would diminish the incentive to, for example, move ahead 
with the pipeline.

It turns out, as I understand it, that right now because of world 
market conditions with respect to energy, economic incentives are 
diminished in any event to move very quickly at least another 
pipeline project. But the point you make is valid. There would be 
virtually no incentive at the point at which exports could be con 
templated to ever pursue that pipeline initiative.

EFFECT OF OIL EXPORTS ON UNITED STATES-JAPAN BALANCE OF TRADE

Mr. BONKER. Mr. McKmney, some say that the real issue is not 
necessarily the export of crude oil to Japan, since North Slope oil is 
a heavy crude. It is a sour, high-sulphide oil that is not terribly 
compatible with refineries that are dependent upon the Persian 
Gulf and lighter sweet oil, and it would take a lot of retrofitting. 
Rather, the real issue behind this whole thing, however, is some 
thing you mentioned in your statement—trade with Japan. I would 
like to refer to the statement of Sun Oil Co., which will be present 
ed later today, stating that the deficit with Japan would drop from
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$17.9 billion to $9.4 billion a year, thereby alleviating some of the 
enormous pressure on the Japanese to import more United States 
products or pursue voluntarily restraints on the exports of their 
products into the United States, while at the same time it would 
increase our deficit with OPEC countries from $11.3 billion to $19.8 
billion a year.

I am wondering whether we are addressing squarely the issue of 
exporting Alaskan crude oil or whether it is a much larger econom 
ic issue than most people associate with the current prohibition in 
the McKinney-Wolpe amendment to the act.

Mr. McKiNNEY. I think you came very close in your first point 
that Howard and I made when we fought off four Secretaries of the 
Cabinet for a whole week, and that is, if in fact we do not force the 
oil companies to change their refineries, which we have done, the 
cross-Panama pipeline would never have been built had Congress 
not come out and said firmly what it said. Eventually I think we 
will build the Northern Tier if Congress stays firm.

Then if you get to the issue of changing the balance of trade with 
Japan, it is amazing how they can talk out of both sides of their 
mouths downtown. Oil in any view of the matter is not an industri 
al product Crude oil is in fact selling not only a commodity, but a 
base and a definable commodity that will diminish over a period of 
time.

We are already committing suicide with the Japanese tradewise 
with a dull razor. To turn around and say, we are down to a $7 
billion deficit because we are giving them a commodity that is not 
renewable is like someone going into the barbershop and saying, 
give me a sharp razor so I can do it quicker. If we cannot bring the 
Japanese to the table over the trade deficit, to lower our trade bal 
ance, to give them the excuse to get away from the table is insan 
ity. They obfuscate everything that we try to do with every kind of 
a phony nontariff barrier. Thank God, I understand the Japanese 
have finally shown their true colors and raised the tariff on laser 
industrial equipment from 5 percent to 45 percent. Now maybe 
someone will wake up downtown and realize we are not playing by 
the Marquis of Queensbury's rules.

Mr. BONKER. Mr. Roth.
Mr ROTH. To follow up the question the chairman has asked 

with regard to who is pushing and who is opposed to this legisla 
tion, I have read editorials also that have been in favor of selling 
oil from Alaska. But I would venture to say that the public opinion 
would be with you two gentlemen. I have not seen any stati«tics on 
that. Maybe you could enlighten us, because I am sure public opin 
ion is on your side.

TEMPORARY GLUT IN WORLD OIL MARKET

But I would like to play devil's advocate with one question, and 
that is, when we have a glut of oil like we do today why not—I 
think it makes a good argument—why not sell the oil from Alaska 
to Japan? We will not sell the total amount, only a percentage of 
it. And you gentlemen have drafted many contracts. You can have 
an escape clause in any contract. Sell it when we have a glut, have
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an escape clause so that when there is a shortage we will not sell 
it.

What is the matter with that argument?
Mr. McKiNNEY. I have never seen an escape clause work with 

the Japanese, to start with The only ones who escape are the Japa 
nese. That sounds cynical, but it unfortunately seems to be the 
truth. I think it would be very difficult to take a Nation whose 
almost entire national defense we supply and turn around by 
saying, we will destroy your national economy by cutting you off in 
midstream when there is a crisis.

But there is a far more important issue here in the long run. 
Glut? That word fascinates me, because as far as I know the world 
oil resources have not increased. Maybe a few known world re 
sources have.

We still have the necessity, if we are going to be the leader of the 
free world militarily, industrially and economically, to be able to 
tell the world we can survive without them. We are absolutely 
unable to do that in the energy field now, and there is nothing in 
this Nation we do in any one of those three areas that is not 
almost totally dependent upon energy.

All one has to do is take a map of the world and look at where 
the oil is. There is very little oil in this world we live in that is not 
in a terribly troubled political area which just as we sit here could 
be totally collapsing.

The Government of Saudi Arabia, our ally, is nothing but a 
family. In fact, it is a family who, if it cannot pay its bills by its 
populace, will be in extreme trouble. Venezuela is a great friend of 
ours, but we seem to forget, when we had our worst trouble with 
OPEC a Venezuelan was chairing OPEC. In other words, proximity 
does not always mean friendliness.

This country, I would suggest—and I have been screaming about 
it for 7 years, much to the nausea of several of my colleagues—this 
country must, if it is to be a world leader, be independent or have 
the ability to be independent.

Mr. ROTH. Well——
Mr. WOLPE. Let me add just a note to that if I may, Mr. Roth. It 

is true, there is a temporary glut. Everyone acknowledges, though, 
that it is temporary in nature. Moreover, even though there is a 
temporary world energy glut, the United States continues to 
import one-third of our energy requirements. It is not as if we have 
a glut in the United States, and that is using the Alaskan oil We 
still import substantially.

The present restrictions in the law right now would permit Alas 
kan oil exports, if it made economic sense from the standpoint of 
the United States and if there was a consumer benefit at the end of 
the line. The fact of the matter is, and I think the reason they 
want to repeal those provisions is, that you cannot make the con 
sumer benefit demonstration, because the fact of the matter is 
Alaskan oil is cheaper than the alternative sources that would fill 
in for that portion of the Alaskan supply that would be exported.

So it does not make simple economic sense.
Mr. ROTH. I just want to follow up with one brief point. First of 

all, I will preface my statement by saying there are few people in 
Congress for whom I have more respect than the two of you. You
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know that. But to say that we cannot draft an escape clause be 
cause the Japanese are too sharp for us, I would not buy that for a 
moment. I do not think anyone is sharper than we are if we put 
our minds to it. We used to be Yankee traders, and maybe that is a 
symptom of the times. Maybe that is why we have these problems, 
because we are not Yankee traders any more.

Mr. McKiNNEY. I just have to add to that, coming from the 
Northeast and representing a district where I have lost companies 
like Singer, Dictaphone—I could go on and on—mostly to the Tai 
wanese and the Japanese, they must be doing something better 
than we are doing it.

I think one has to look into the fact that if we cannot sell or 
anges and meat to the Japanese without tremendous restrictions, 
and that would only be a $385 million change in our balance of 
trade. Cigarettes, we cannot advertise them over there, we cannot 
bring in more than 10 percent, we can only sell them in interna 
tional shops That is a $2 3 billion change. I could go on and on. 
And we seem to have a terror of losing a Japanese Government 
that is quite friendly to us, but gerrymandered politically and run 
by the farmers lobby.

I hate to think how we would get up the courage to turn around 
and say, I will cut your oil off tomorrow.

BENEFITS OF OIL EXPORTS TO JAPAN

Mr. ROTH. I know what you are saying and, yes, I think there is 
too much a discrepancy in the trade. I know you are making a 
valid argument.

But we are getting off the main issue, which is selling oil from 
Alaska to Japan, because I think another argument could be made. 
And the only reason I am bringing this up is to clarify this issue. 
You could say the people from Alaska would be financially en 
hanced because their royalties would be up. There is a question 
here of transportation. It would be easier to sell to Japan.

I think there are some arguments on the other side of the issue, 
and I wish we had some people here on the other side. But the ar 
guments you make are just too strong.

Mr. WOLPE. I too wish the advocates of the other position were 
here, because I think it would help us to join the issues directly.

It is correct, the State of Alaska would come out ahead, at least 
in the short term, by virtue of increased wellhead prices, because of 
the savings in transportation costs. But by the same token, it has 
been argued that the Federal Government would stand to gain 
some increased revenues from the oil profit taxes as a consequence 
of the higher wellhead prices.

However, what that kind of analysis does not take into account 
are two points. One is the net additional consumer cost consequent 
upon the purchase of more expensive oil supplies to replace the 
Alaskan oil supply. And second, it does not take into account that, 
while State and Federal tax revenues might increase, there are 
major revenue offsets to the Federal Governemnt.

Mr McKinney in his testimony pointed to the title XI loan guar 
antees that would be defaulted on, the tanker fleet that has been 
developed in order to accommodate the traffic between Alaska and
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the gulf coast and the west coast. Moreover, lost Federal taxes 
would also result. The estimates are there would be something like 
$180 million per year income tax loss from the tankers in the Alas 
kan trade that would essentially go out of business, another $125 
million per year for jobs lost in the maritime industry, for $350 
million a year.

So I only make the point that even in terms of the revenue side 
of this cost-benefit analysis there are offsets to the gains that 
would be identifiable, for example, in the State of Alaska.

Mr. ROTH. Thank you very much.
Thank you, Mr. Chairman.
Mr. BONKER. Ms Snowe.
Ms. SNOWE. Thank you, Mr. Chairman.

COST OF FOREIGN OIL REPLACEMENT

I want to thank both of my colleagues for their testimony here 
today. I just have a couple of questions. On the foreign replacement 
oil cost, what is the price of Mexican oil? Is it the same as that of 
Saudi Arabia and other OPEC nations?

Mr. WOLPE. I have some prices here. Mexico supplies two grades 
of crude for export: Maya, a 22-degree gravity, high-sulfur crude; 
and Isthmus blend, a 33-degree gravity, medium-sulfur crude. The 
official export price is $25 per barrel for Maya and $32.50 a barrel 
for the Isthmus blend. Transportation costs to the United States 
are approximately 50 cents a barrel, resulting in delivered cost to 
United States refiners of $25.50 per barrel for Maya and $33 a 
barrel for the Isthmus blend.

Those are the Mexican figures.
Mr. McKiNNEY. You must take an equal amount of both, as I un 

derstand it, under Mexican foreign policy.
Mr. WOLPE. The Alaskan oil ranges between $24 and $27 or $28, 

as I recall, delivered either to the Gulf States or the west coast.
Ms. SNOWE. So the replacement cost could vary?
Mr. WOLPE That is right. The quality of oils are different and 

you have to add on the additional refinery retrofit that would be 
required to accommodate a larger amount of Mexican oil.

Ms. SNOWE. Finally, you have addressed a number of reasons 
why we should continue the ban on the export of Alaskan oil. But 
in your opinion what is the most persuasive reason why we should 
not?

NEED FOR U.S. ENERGY INDEPENDENCE

Mr. McKiNNEY. I think the most persuasive reason, if I could 
possibly put on my national security hat, is this country, be it in 
tungsten, bauxite, or other raw materials, has got to prove, if it is 
to be the leader of the world, it has the ability to go it alone. As 
long as we are captive of another nation's government for our very 
survival, as we are in New England—I do not have to remind the 
representative of the State of Maine, you are even colder than the 
State of Connnecticut, that we are totally at the mercy of some of 
the most instable governments in the entire world.

And I would question, as I have various members of the State 
Department and the Department of Commerce, why we would
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want to tie and endanger our relationship with Japan, which we 
seem to hold in such tender-gloved care, why we would enwrap 
that in the politics of part of the most instable part of the world If 
in fact we initiated this trade, we would be bringing our relation 
ship to Japan within the vortex of the volatile Middle East and 
what could happen there at any given time, at any moment.

Mr. WOLPE. I would certainly concur with Stew in that analysis. 
I would also just add that, aside from the principle as to whether 
you want to continue our dependence on foreign oil, which I think 
does not make a lot of sense, I think it needs to be understood that 
to the extent we can export oil supplies, the effort of continuing to 
persuade Americans that we do have a long-term energy crisis— 
even today, I mean, the kind of focus upon we do have or we do not 
have an energy glut is suggestive, I think, of the problems we are 
going to encounter over the next few years in continuing the kind 
of effort at developing an emphasis upon energy conservation and 
improved energy efficiency, the development of renewables, all that 
has to happen in this country to provide protection over the long 
haul.

I just see permitting exports, particularly on an uneconomic 
basis, as totally undermining the whole ethic we have been at 
tempting to develop and provide some leadership on in the Con 
gress over the past several years. And finally, if you add to all of 
that the demonstrable loss to American consumers, the higher 
prices to our products, all products that would require energy, I 
think that just does not make any sense from any perspective.

Ms. SNOWE. In other words, you do not see any direct gains to 
consumers as a result of allowing the export of Alaskan oil?

Mr. WOLPE No.
Mr. McKiNNEY. None at all.
Ms. SNOWE. Thank you very much.
ADMINISTRATION DISCRETION IN IMPOSING SHORT SUPPLY CONTROLS

Mr. BONKER. One final question which occurred to me when the 
administration testified last week. In response to your question, 
Mr. Wolpe, Mr. Olmer said that the administration wanted to 
repeal this provision of the Export Administration Act, but that 
they were not necessarily advocating lifting the ban on the export 
of North Slope oil. They then went on to advocate repeal of other 
provisions of the act that refer to short supply controls. I got the 
feeling the administration was saying to the Congress: We do not 
want any legislatively mandated controls; give us the authority 
and let us use our discretion.

Do you feel the Export Administration Act is a legitimate means 
for Congress to identify and act in these areas, or should we allow 
the administration, with its vast resources and foreign policy and 
strategic expertise, to utilize its discretion on these matters?

Mr McKiNNEY. We should not allow this administration, Mr. 
Chairman, any more than we did the last, which happened to 
belong to another political party, to have this decision all by itself 
Administrations surround themselves with purists. There happen 
to be a great many purists in this administration.
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Mr. BONKKR. Are you saying there are no purists in the Con 
gress, Mr. McKinney?

Mr. McKiNNEY. Let me put it this way. There are 435 of us, so 
we tend to get a broader view of the issues sometimes, although we 
may all be purists in our own way. This administration cannot 
cope with the fact that the free marketplace does not exist in jet 
engines, shipbuilding, steel, and automobiles, because we are not 
dealing with corporate entities overseas; we are dealing with gov 
ernments.

For instance, we are dealing with the British, who are happy— 
well, not happy, I suppose, but willing—to lose $850 million a year 
making steel because to them it is cheaper than closing down the 
steel plants; it is for the national security and it is better than put 
ting all of those people out on the streets, on welfare. Go ahead and 
lose the $850 million. How do Republic Steel and United States 
Steel compete against that? I do not know.

It is great to say you want to go from here to there, but purists 
tend to see a straight line. I think Congress, through its different 
makeup, sees probably many twists and turns in the bend. And to 
turn around and give to any administration the right to say, we 
are all for free trade, when free trade does not in fact exist in this 
world, is to me a very dangerous point of view.

Mr. WOLPE. I will try to phrase this gently, but I confess to 
having something less than supreme confidence in the judgment of 
this administration on a variety of matters. I likewise did not share 
in the judgment of the Carter administration with respect to this 
issue, either.

I think we in the Congress have an obligation to attempt to par 
ticipate in this process. I suppose carrying the suggestion that we 
should just rely upon the judgment of the executive branch to come 
to a logical conclusion, there may not be a need for an Export Ad 
ministration Act. Just turn over the discretion for all of these mat 
ters to the administration. But I am sure you are not suggesting 
that, Mr. Chairman. And I find that to be a point of view that is 
hardly sustainable.

Mr. BONKER. I thank both of you for your testimony and your 
contribution to today's hearings.

Mr. Wolpe, of course you will have an opportunity to continue, as 
a member of this subcommittee, as we mark up this legislation, 
which should occur sometime around the first week in May.

Thank you.
Mr. WOLPE. Thank you, Mr. Chairman
Mr. McKiNNEY. Thank you.
Mr. BONKER. Our next witness is the Deputy Assistant Secretary 

for Trade Administration, Department of Commerce, William T. 
Archey. Mr. Archey, will you identify your assistant and proceed?

STATEMENT OF WILLIAM T. ARCHEY, DEPUTY ASSISTANT SEC 
RETARY FOR TRADE ADMINISTRATION, DEPARTMENT OF COM 
MERCE
Mr. ARCHEY. Thank you, Mr. Chairman. I would like to introduce 

Pat Huber, who is the Manager of the Short Supply Program for 
the Department of Commerce.
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I have a very brief statement that I would like to read, which is 
a synopsis of my prepared statement, if I might submit the pre 
pared statement for the record.

Mr. BONKER. Without objection, your full statement will be in 
cluded in the official record.

Mr. ARCHEY. Thank you, Mr. Chairman.
Before I get into my comments, given your opening statement 

about the inability to find people opposed to the position of the 
repeal of crude oil controls within the Export Administration Act, 
the comments of the Members of Congress who preceded me to the 
table, and the list and thrust of the witnesses who will follow, I am 
somewhat reminded of the comment of the famous George Gobel, 
who once said, "Did you ever stop to think the world was a tuxedo 
and you were a pair of brown shoes?"

I feel somewhat in that position. I have also been advised by Mr. 
McCarren that I should change my prepared remarks to delete the 
words, "I welcome the opportunity to testify," to say, "I somewhat 
appreciate the opportunity to testify before this subcommittee."

Under the authority of sections 3(2)(c) and 7 of the Export Ad 
ministration Act of 1979, the Department of Commerce may impose 
controls on the export of commodities "where necessary to protect 
the domestic economy from the excessive drain of scarce materials 
and reduce the serious inflationary impact of foreign demand." The 
range of commodities the Department is asked to consider under 
short supply controls is diverse, from grains, logs, and other agri 
cultural commodities to chemicals, metals, and other industrial ma 
terials. In determining whether to monitor exports pursuant to sec 
tion 7(b) of the EAA or to apply short supply controls with respect 
to particular commodities under section 7(a), the Department con 
ducts a thorough analysis of all relevant factors in consultation 
with other interested foreign agencies and countries, when appro 
priate. These procedures we have employed have been adequate to 
the United States to respond to any developing short supply situa 
tion.

DELETION OF COMMODITY-SPECIFIC SHORT SUPPLY PROVISIONS

In the administration's bill we propose no change in either short 
supply discretionary authorities or the manner in which they are 
implemented However, we propose deleting commodity-specific 
control provisions These provisions, we feel, are unnecessary in 
that the President retains the discretionary authority to impose 
export controls for any commodity for short supply reasons when 
necessary.

Since the subject of this hearing is the export of Alaskan crude 
oil, I would discuss section 7(d) of the Export Administration Act 
The prohibition on crude oil exports in the EAA was imposed as 
direct result of the oil embargo of 1973 and was a reflection of the 
oil shortages experienced at that time.

SECTION 7 (d)—CRUDE OIL

Section 7(d) of the EAA, along with the three other statutes—the 
Naval Petroleum Reserves Production Act, the Energy Policy and 
Conservation Act, and the Mineral Leasing Act as amended by the



658

Trans-Alaska Pipeline Authorization Act—restrict the export of 
crude oil. The administration's bill, H.R. 2500, removes section 7(d), 
except for the paragraph within that section permitting the Presi 
dent to authorize exports of oil pursuant to a bilateral internation 
al oil supply agreement or the International Emergency Oil-Shar 
ing Plan of the International Energy Agency. The three other stat 
utes mentioned previously would remain valid; crude oil would still 
be subject to export licensing and exports would still be restricted.

I would like to add, because I think this has been the subject of 
considerable misinterpretation in the last week, the decision of the 
administration to delete the provison, section 7(d) in the act, does 
not mean it has made a decision to decontrol or to in fact export 
Alaskan oil to Japan or any other country. The decisions are not 
related. As Mr. Olmer said last week, there are, in fact, other ongo 
ing study groups of an interagency nature studying the overall 
question of energy policy for the United States itself, energy policy 
vis-a-vis Japan, and various other study groups that will be looking 
at this issue.

I would also like to make as a matter of record the fact that the 
administration clearly is interested in the view of the Congress re 
garding this issue, clearly wants to consult with Congress on this 
issue, and before any decisions are made, before any final resolu 
tion of the issue regarding control-decontrol of any domestic crude 
oil, the Congress indeed will be consulted and the views of this 
committee in particular will be listened to and looked at closely.

In conclusion, this administration is committed to a free and 
open international trading system for both raw materials and other 
commodities consistent with our national security, foreign policy, 
and economic interests. The Department of Commerce will contin 
ue to approach the issue of short supply controls in an equitable 
manner, balancing the importance of our Nation's role as both a 
major supplier and consumer of those commodities vital to our eco 
nomic well-being. It is our intent to attempt the difficult task of 
meeting the challenges inherent in fulfilling that responsibility, 
again with the continued interest and cooperation of the Congress.

That concludes my prepared statement, Mr. Chairman. I would 
be pleased to answer any questions.

[Mr. Archey's prepared statement follows:]
PREPARED STATEMENT OF WILLIAM T ARCHEY, DEPUTY ASSISTANT SECRETARY FOR 

TRADE ADMINISTRATION, DEPARTMENT OF COMMERCE
Mr Chairman, I welcome the opportunity to testify before the subcommitee on 

the subject of short supply export controls
Under the authority of section 3(2)(C) of the Export Administration Act of 1979 

(EAA), the Department of Commerce may impose controls on the export of commod 
ities "where necessary to protect the domestic economy from the excessive dram of 
scarce materials and to reduce the serious inflationary impact of foreign demand " 
The range of commodities the Department is asked to consider under short supply 
controls is diverse—from grains, logs and other agricultural commodities to chemi 
cals Metals, and other industrial materials In determining whether to monitor ex 
ports pursuant to section 7(b) of the EAA or to apply short supply controls with re 
spect to a particular commodity under section 7(a), the Department conducts a thor 
ough analysis of all relevant factors in conultation with other interested Federal 
agencies and other countries when appropriate These factors include, but are not 
limited to, an assessment of

(1) Alternative domestic and foreign sources of supply;
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(2) Any transportation constraints which may contribute to an inequitable distri 

bution of the commodity,
(3) The extent to which exports affect domestic and foreign supplies and prices,
(4) The general level of economic activity both here and abroad (and specifically 

within the industries affected),
(5) In the case of raw materials, the contribution of the raw material cost to the 

overall price of the finished product,
(6) Any other influences on the price and supply of the commodity, including the 

effect on the domestic market of anticipated government actions with respect to 
export monitoring or controls,

(7) The probable impact of the imposition of monitoring or controls on those do 
mestic industries which would be directly or indirectly affected; and

(8) The probable impact of the imposition of monitoring or controls on our trading 
partners Including the possibility of retaliatory actions by other countries, and the 
effect of such controls on the reputation of the U S as a reliable supplier of com 
modities to the world market

There are a variety of ways a commodity m potential short supply may come to 
our attention Private citizens, industry associations, a Congressman on behalf of a 
constituent, or an industrial consumer of a commodity may contact the Department 
of Commerce with complaints of inability to obtain supplies A sudden event, such 
as a military incursion in a nation which is a world supplier of a strategic commodi 
ty, might prompt a review and/or action with respect to short supply controls But 
more often, we are forewarned of potential short supply problems by industry spe 
cialists in the Department and other agencies

EXPORT MONITORING MECHANISM

When a commodity is in potential short supply, and additional data on that com 
modity is needed, monitoring is initiated In a monitoring program, exporters of 
commodities in potential short supply are required to submit data by commodity 
and destination on actual exports, anticipated exports, and export prices Inventory- 
holders of such commodities may also be required to submit comparable stock data 
The frequency with which reports are required is determined after reviewing the 
characteristics of the particular commodity market, including the frequency with 
which meaningful information becomes available

Monitoring reports, summarizing the information received, are published in the 
Federal Register with the same frequency as the information is collected In making 
monitoring decisions, an assessment is made of the adequacy of data already avail 
able The importance of additional information obtainable through monitoring and 
other, less burdensome ways of obtaining needed additional data

EXPORT CONTROL MECHANISM

When actual short supply controls become necessary, they are usually adminis 
tered by the establishment of quotas based on the historical pattern of U S exports 
Such a system maintains our traditional trading relationship, and assures an equi 
table distribution among our trading partners of those supplies available for export 
Export control programs are tailored according to the commodity's current market 
structure, and the reason underlying the commodity shortage, thus, no two short 
supply control programs have been designed exactly alike, even for those commod 
ities subject to chronic shortages

We feel the above mechanisms, and the criteria and procedures presently in place 
reflect the intent of section 3(2)(C) of the EAA, and in the Administration's bill, we 
propose no change in either the short supply discretionary authorities or the 
manner in which they are implemented However, we do oppose the continuation of 
mandatory control programs and other so-called short supply provision in the EAA 
Thus, the Administration's bill proposes to delete sections 7(c), 7(D)(D and (2), 7(E), 
7(F) and 7(H) through 7(J) These provisions require that exports of Alaskan crude 
oil, petroleum and petroleum products, unprocessed western red cedar, and horses 
exported by sea be subject to controls They also provide for a petition procedure 
relating to recycled metallic materials, and an exemption from short supply controls 
for barter transactions The removal of these provisions is in keeping with the Ad 
ministration's view that such provisions are redundant, and thus unnecessary
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SECTION 7(C>—THE PETITION PROCEDURE

This provision establishes a procedure whereby any representative of an industry 
or segment of an industry which processes recycled metallic materials may petition 
the Department to either monitor or control the export of such commodities

Dunng consideration of the Export Administration Act of 1979, the Administra 
tion opposed the adoption of section 7(c) on the grounds that its provisions were re 
dundant, the short supply criteria of the EAA, then and now, are more than ade 
quate to address the issue of whether or not there are shortages of scrap materials 
It remains our view that the present language of the Act provides the flexibility 
needed by the President to address any short supply issue Thus, we propose that 
Section 7(c) be removed

SECTION 7(d)—CRUDE OIL

The prohibition on crude oil exports in the EAA was imposed as a direct result of 
the oil embargo in 1973, and was a reflection of the oil shortages experienced at 
that time Section 7(d) of the EAA, along with three other statutes—the Naval Pe 
troleum Reserves Production Act, the Energy Policy and Conservation Act, and the 
Mineral Leasing Act as amended by the Trans-Alaska Pipeline Authorization Act— 
restrict the export of crude oil The Administration bill removes section 7(d), except 
for the paragraph within that Section permitting the President to authorize exports 
of oil pursuant to a bilateral international oil supply agreement or the International 
Emergency Oil Sharing Plan of the International Energy Agency The three other 
statutes mentioned previously would remain valid, crude oil would still be subject to 
export licensing, and exports would still be restricted.

SECTION 7 (6) AND 7 (f) —REFINED PETROLEUM PRODUCTS

Section 7(e) of the EAA (the so-called Moakley Amendment) requires first, that 
exports of petroleum products be subject to validated licensing, irrespective of short 
supply criteria Secondly, it requires that, beyond those exports made pursuant to 
quotas established by the Secretary of Commerce, any export license application 
which, if approved, would result in the shipment of over 250,000 barrels of any one 
product to any one country in any fiscal year be reported to the Congress. Once re 
ported to the Congress, such applications may not be acted on for 30 days, to give 
Congress the opportunity to object to their approval

With export quotas in place on petroleum products (since 1973), administration of 
this provision resulted initially in very few submissions for Congressional review It 
was not until October 2, 1981, when quotas were lifted, that the Moakley Amend 
ment began to be applied to virtually all applications received With the resulting 
30 day delay applicable to almost all export transactions, the U S petroleum indus 
try is practically precluded from engaging in the world petroleum spot market We 
view this provision as an unnecessary and unwarranted constraint on the petroleum 
industry

In addition, we proposed that section 7(f) be deleted from the EAA That section is 
designed to exclude exports of petroleum products produced from foreign origin oil 
and refined in Foreign Trade Zones from export quotas Because quotas have been 
lifted, section 7(f) is no longer necessary

SECTION 7(h>—BARTER AGREEMENTS

Section 7(h) provides an exemption from short supply controls for commodities ex 
ported pursuant to a barter agreement The Secretary already has sufficient discre 
tionary authority to permit such an exemption from short supply export controls, 
further, to date no one has applied for such an exemption since the enactment of 
the provision We proposed that section 7(h) be deleted

SECTION 7(1)—UNPROCESSED RED CEDAR

Section 7(i) imposes a three year, declining quota on the export of unprocessed 
western red cedar harvested from State and Federal lands, with such exports pro 
hibited after September 30, 1982 Removal of section 7(i) is consistent with the Ad 
ministration's objective of removing all mandatory export control programs from 
the EAA
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SECTION 7 (J)—EXPORT OF HORSES

And lastly, it is inappropriate that a provision such as 7(j), established solely for 
the purpose of ensuring against the maltreatment of horese transported by sea for 
purposes of slaughter, be included in the EAA We are not opposed to the humani 
tarian treatment of animals, we are, however, opposed to the use of the EAA for 
such a purpose

In conclusion, this Administration is committed to a free and open international 
trading system for both raw materials and other commodities, consistent with other 
national security, foreign policy and economic interests We have been actively 
striving to induce our trading partners to remove formal and informal barriers to 
free trade, if we are to be successful in our efforts to improve our balance of trade 
position, it is crucial that we do not impose unnecessary restrictions on exports to 
other nations and that we maintain the United States' reputation as a reliable sup 
plier of vital basic commodities

The Department will continue to approach the issue of short supply export con 
trols in an equitable manner, balancing m importance our nation's role as both a 
major supplier and consumer of those commodities vital to our economic well-being 
It is our intent to attempt the difficult task of meeting the challenges inherent in 
fulfilling that responsibility, with the continuing interest and cooperation of the 
Congress.

That concludes my prepared statement, Mr Chairman I will be pleased to answer 
any questions you may have

NO ADMINISTRATION DECISION ON EXPORTING ALASKAN OIL

Mr. BONKER. Mr. Archey, I would like to have you state for the 
record whether the administration is in favor of repealing the 
present ban on the export of Alaskan crude oil I know you are in 
favor of repealing this particular statutory provision, but are you 
trying to have it both ways? Has the administration really come to 
a policy decision?

Mr. ARCHEY. No, I really do not think so, Mr. Chairman. I think, 
one, no policy decision on the overall issue of controlling or decon 
trolling or exporting of Alaskan oil has been made.

Mr. BONKER. So you have not made a policy statement?
Mr. ARCHEY. That is correct.
Mr. BONKER. But you have it both ways by saying on the one 

hand, you want the ban repealed but, on the other hand, you know 
these other statutes cover it

Mr. ARCHEY. I think the issue or decision, Mr. Chairman, on this 
was specific to the Export Administration Act to streamline the 
short supply section so as to eliminate specific commodity controls. 
It was not linked, however, to any other ongoing policy discussions 
or analysis, that is taking place regarding the larger question itself, 
which is, I think, the interest of Mr. Wolpe, Mr. McKinney, and 
others as to whether or not the administration is going to come to 
the Congress to discuss a lifting of the ban on Alaskan crude oil so 
that it might be exported to Japan or any other country.

That decision has not been made.
Mr. BONKER. It seems to me you might be forced to make it if 

this repeal language that the administration has offered is incorpo 
rated into the bill, because the Mineral Lands Leasing Act has 
similar provisions. The President could easily repeal that provision, 
thus requiring Congress to override the decision by passing a reso 
lution disapproving of the export. The McKinney-Wolpe language 
is more structured, making it almost impossible for the President 
to repeal unless certain specified conditions are met. Congress must 
then agree to a resolution approving the export. So I think while
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you are deliberating this matter if we were to really go along with 
the repeal you would be forced very quickly to make a decision on 
this as to whether you would want repeal.

Mr. ARCHEY. I do not know whether the decision will be made 
quickly or not. In fact, I would think probably it will not be made 
that quickly

Also, I would note, Mr. Chairman, that prior to the passage of 
the Export Administration Act of 1979, at a time when the controls 
were imposed, in 1973, using both the powers under the Mineral 
Leasing Act and the Export Administration Act until 1979, which 
indeed had a less stringent licensing standard, no crude oil was li 
censed under the other existing statutes without the stronger, I 
would agree with you, licensing standards that are included in the 
1979 act.

Mr. BONKER. Are you saying to the Congress what I perhaps im 
plied earlier, that the administration simply does not like to see 
Congress insert explicit language on short supply controls?

Mr. ARCHEY. Yes, sir.
Mr. BONKER. So you do not feel Congress should be engaged in 

selecting and imposing controls legislatively.
Mr. ARCHEY. I think what the administration is saying in terms 

of short supply only is that we should actually implement the short 
supply section in terms of short supply criteria, as we have been 
doing since the short supply section has been a part of the act.

WESTERN RED CEDAR CONTROLS

Mr. BONKER. Could you share with me what criteria you have es 
tablished on the issue of western red cedar and whether or not 
your present criteria on real or perceived shortages of western red 
cedar would be sufficient for the President to act affirmatively on 
conrolling the export of that resource to Japan?

Mr. ARCHEY. I think that as far as the explicit criteria for red 
cedar, there are not any, in part because of the nature of the stat 
ute.

Mr. BONKER. But if you were to repeal it, the issue • would not dis 
appear.

Mr. ARCHEY. Pardon me?
Mr. BONKER. If we were to accept your recommendations for re 

pealing these provisions, unless you are prepared to act right away 
that would be very disruptive in the industry that has now learned 
to accept and actually find very compatible this restriction.

Since you are advocating we repeal the specific commodity provi 
sions you would have to make a very quick decision as to whether 
you would administratively impose those controls. You are saying 
to me that you do not have a criteria established, you are not pre 
pared to deal with it, which leads me to believe that the adminis 
tration is rather hasty in its recommendation that we remove all of 
the short supply controls.

Mr. ARCHEY. Mr. Chairman, I would take exception to the point 
of whether we know something about a given commodity or not. I 
think we have shown certainly in the last 10 years that we have 
been monitoring more than 25 to 30 commodities. We have actually
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imposed controls under short supply on 16 different commodities 
since 1973. 

Mr. BONKER. How many in the last 3 years?
CRITERIA FOR IMPOSING SHORT SUPPLY CONTROLS

Mr. ARCHEY. There have been no controls in the last 3 years, but 
what I am getting is we have in fact in our regulations and in in 
ternal policy statements, we have eight criteria we use for impos 
ing short supply. They are very brief. I could read them.

Mr. BONKER. Please just submit them for the record.
Mr. ARCHEY. I would be happy to.
Mr. BONKER. And would those be the criteria for Western red 

cedar?
Mr. ARCHEY. They are not Western red cedar specific. They are 

for any commodity that might be in short supply.
Mr. BONKER. I guess my question is, would you apply that par 

ticular criteria on western red cedar?
Mr. ARCHEY. We would apply some of these criteria, yes.
Mr. BONKER. Then perhaps you should read them.
Mr ARCHEY. All right. No. 1, is the alternative domestic and for 

eign sources of the supply.
No. 2, would be any transportation constraints that may contrib 

ute to an inequitable distribution of the commodity.
No. 3, would be the extent to which the exports affect domestic 

and foreign supplies and prices.
No. 4, would be the general level of economic activity, both here 

and abroad, and specifically within other industries that might be 
affected.

No. 5, in the case of raw materials, the contribution of the raw 
material cost to the overall price of the finished product.

No. 6, would be any other influences on the price and supply of 
the commodity, including the effect on the domestic market of an 
ticipated Government actions with respect to export monitoring or 
controls.

No. 7, the probable impact of the imposition of monitoring or 
controls on those domestic industries which would be directly or in 
directly affected.

And, finally, No. 8, the probable impact of the imposition of mon 
itoring or controls on our trading partners, including the possibility 
of retalitatory action, by other countries, and the effect of such con 
trols on the reputation of the United States as a reliable supplier 
of commodities to the world market.

Mr. BONKER. In your judgment, does Alaskan crude oil fit that 
criteria?

Mr. ARCHEY. We think it would.
Mr. BONKER. One final question that calls for a yes or no answer. 

Has the Department of Commerce consulted with the Department 
of Energy concerning the administration's position on this issue?

Mr. ARCHEY. I believe there were several discussions as a part of 
the ASEP process. I cannot be sure of this, but I believe at the 
Under Secretary level of Energy was recommended in the final 
clearance of the administration's position.

Mr. BONKER Mr. Roth.
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Mr. ROTH. Thank you, Mr. Chairman.

RATIONALE BEHIND ADMINISTRATION REQUEST TO REPEAL SHORT 
SUPPLY CONTROLS

Mr. Archey, when this legislation comes to the floor, I am sure 
that one can predict there is going to be bedlam and pandemonium 
on the floor as the bill works its way through the House. I have a 
hard time understanding why the administration asked to change 
this because, as Mr. McKinney and Mr. Wolpe, I think, indirectly 
pointed to the public opinion would be very much opposed to this.

We have a difficult time working this through. We have got to 
keep all of our assets together to push this bill through Congress. 
What was the rationale behind asking to change this? I am sure 
the administration knew it would not go through Congress.

Mr. ARCHEY. Again, Mr Roth, I think the major thrust of it 
during the interagency process for the development of the adminis 
tration's position on the renewal of the Export Administration Act 
was that in the short supply control area as little as possible, in 
fact if any at all, there should be eliminated specific mandatory 
statements in the legislation, commodity-specific, on controlling for 
short supply reasons, but that the administration would in fact 
continue to do the monitoring and controlling it has done and that 
previous administrations have done using the discretionary author 
ity granted in the act under section 3(2)(c) and in section 7.

Mr. ROTH. So what you are saying is you would not agree with 
our two colleagues who previously testified as far as escape clauses 
or contingency clauses and the like.

Mr. ARCHEY. What I am saying is we think the other three acts 
are still very clear in terms of the fact that they do restrict and 
prohibit the export of Alaskan crude and in fact domestic crude oil.

Mr. ROTH. That is true, but isn't it also true that if you eliminate 
this particular hurdle and repeal it in the EAA, it will be much 
easier to ovecome the hurdles we have in other parts of the law?

Mr. ARCHEY. I think, as the chairman said, one of the points of 
difference in the other statutes which is different than this statute 
is that a concurrent resolution is a concurrent resolution for disap 
proval, that they would have to disapprove, whereas under the 
Export Administration Act they would have to approve the Presi 
dent's action. That is a major difference.

Mr. ROTH. Do you know of any further discoveries we are going 
to be making or are being talked about or of knowledge we have of 
Alaskan oil? Are we finding more oil up there than we had antici 
pated?

Mr. ARCHEY. That I could not comment on. Someone from the 
Energy or Interior Department would have to address that ques 
tion.

Mr. ROTH. So that was not a part of the consideration when you 
asked to have this particular provision——

Mr. ARCHEY. That is correct.
Mr. ROTH. Suppose we did sell part of it or a percentage of this 

Alaskan oil to Japan or the like Where, from what countries 
would we be making up the difference?
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Mr. ARCHEY. I cannot speculate on that, Mr. Roth. It would be a 
number of countries. I cannot honestly say where the substitute 
source of supply would come from. I think it would vary depending 
upon the market at the time and the availability at the time

Mr. ROTH. Do you favor use of the congressional veto?
Mr. ARCHEY. I am not sure I understood the question
Mr. ROTH. The congressional veto. Do you favor the use of the 

congressional veto? What is your opinion of the congressional veto 
portion?

Mr. ARCHEY. I think the administration in general with respect 
to the idea of a congressional veto has not been in favor of it. In 
terms of this specific act, I do not think the issue at all goes to the 
congressional veto in the Export Administration Act but again goes 
back to the premise that the administration felt the short supply 
control should be on an as-needed basis without any commodity 
having to be specifically singled out.

Mr. ROTH. In conclusion, I would just like to ask this: As I under 
stand it from your testimony, if I read this correctly, what you are 
saying is this:

Look, Congress, we are not taking a strong position one way or another We have 
asked for it, but overall we are looking for your input If you give it, fine, if you do 
not, fine again Is that correct9

Mr. ARCHEY. No. The point I am making is, and I think I can say 
this with a great deal of conviction, the administration is in fact 
very concerned about the congressional point of view on this issue. 
On the specifics at hand, this is not a decision to decontrol. It is not 
a decision to allow export of Alaskan oil.

It is a procedural issue of cleaning up, of making short supply 
controls be truly short supply controls, as needed. That was the 
intent of the interagency group and that was the objective of the 
administration in recommending internally and proposing to the 
Congress the deletion of the specifics of all the specific commodities 
in the short supply control sections.

Mr. ROTH. Those are points we have gone over and for me to 
follow up would be just repetitious. So, Mr. Chairman, I thank you.

EAA CONSUMER CRITERIA FOR EXPORTING OIL

Mr. BONKER. Mr. Wolpe.
Mr. WOLPE. Just so the record can be clear, Mr. Chairman, I 

think it would be helpful if Mr. Archey could indicate in a little 
more depth precisely what the thinking of the administration is. I 
am, frankly, a bit puzzled. I share the puzzlement of Mr. Roth that 
he articulated in his questioning to you.

You are saying the administration has made no decision to 
export Alaskan oil.

Mr. ARCHEY. That is correct.
Mr. WOLPE. Has it made any decision not to come in with a re 

quest?
Mr. ARCHEY. It has made no decision on this issue.
Mr. WOLPE. But if we were to follow the recommendation of the 

administration with respect to the Alaskan oil provision, then it is 
accurate, is it not, that it would be much easier for the administra 
tion to export Alaskan oil than if the present language is retained?
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Mr. ARCHEY. I think, as I said earlier, that given the licensing 
standards and the issue of the congressional approval versus disap 
proval that the Export Administration Act proposes a more oner 
ous burden. That is correct.

Mr. WOLPE. So the effect of the recommendation would make it 
more easy to export Alaskan oil.

Mr. ARCHEY. Only if you want to read into that, as everyone is, 
that that is the intent and we are trying to say it is not. I think if 
the administration has an interest in the decontrolling of Alaskan 
oil it is going to be done by also looking at the other three acts 
which are quite restrictive. Even accepting a less strenuous stand 
ard, they are still quite strenuous—the standards in the other acts.

Second is the issue of whether the administration will opt for de 
control or retain control is a separate matter entirely and, in fact, 
there will be consultation with the Congress before that decision is 
made.

Mr. WOLPE. Mr. Archey, with all respect, I think that is disingen 
uous. If you have made no decision, why come to the Congress with 
an alteration in the present statutory language with respect to con 
gressional approval. If in fact this is not even an issue for you yet, 
why raise it now?

Mr. ARCHEY. I think we are going to be repetitive. I think the 
point I am trying to make is perhaps not accepted, and all I am 
saying is the administration perhaps did not see that the interpre 
tation of what it has done would be as vociferous as it has been.

And, second, it was seen that the short supply control should be 
administered as needed, not with an a priori mandatory require 
ment to have to control certain specific commodities.

Mr. WOLPE. Let me also again for the record indicate that your 
allusion to the other statutes that impose short supply restrictions, 
your suggestion that those are in and of themselves an effective 
counterweight on the premature export of Alaskan oil, I think, 
misstates the reality. The fact of the matter is there is no other 
restriction outside of that which now exists in the Export Adminis 
tration Act that, first of all, imposes a consumer criteria, a con 
sumer benefit criteria and, second, that requires affirmative con 
gressional approval.

Is that not accurate on both points?
Mr. ARCHEY. That is accurate.
Mr. WOLPE. I wonder if you could just help us think through a 

little bit to understand more clearly the economic thinking of the 
administration as it moves toward this decision. You have referred 
to the Department of Energy analysis 1 week ago. That same anal 
ysis was mentioned in testimony by Mr. Olmer. We have yet as a 
congressional committee to receive the benefit of that analysis.

Can that be made available to this committee so we can see pre 
cisely what the administration is contemplating?

Mr. ARCHEY. If it can be made available, I will seek to do that. 
That is within the Energy Department and several interagency 
groups, of which Commerce is only a member, but not the chairing 
party on any of those interagency groups.

Mr. WOLPE. Isn't there any source of foreign supply that you 
know of to which America would have access that would bring in 
oil that would come in, crude oil, of the quality, and for the pur-
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poses of the Alaskan crude oil, that would come in at a price lower 
than that which the Alaskan oil is selling for in the United States?

Mr ARCHEY. I have to say that I cannot speculate. I do not know 
the answer to that question

Mr. WOLPE. Well, I guess it is terribly difficult to discuss this in 
the vacuum of not having that analysis in front of us, and I would 
have to wait for a further economic discussion until we see what 
the administration has in mind.

I thank you, Mr. Archey and Mr Chairman.
Mr. BONKER. Is it conceivable you could submit the analysis to 

the committee?
Mr. ARCHEY. I will have to ascertain that, Mr. Chairman. I do 

not know. I do not know how far along it is even to its completion. 
I have not been personally a member of that interagency group.

Mr. BONKER. Ms Snowe
Ms. SNOWE. Thank you, Mr Chairman.

PREMATURE REMOVAL OF OIL EXPORT BAN

Mr. Archey, I, too, share the frustration of other subcommittee 
members because we are discussing this issue in isolation, we 
cannot really debate the merits of the issue because you are sug 
gesting that we just provide more latitude and flexibility to the 
President to make this decision.

Yet, on the other hand, we will be required to answer the same 
questions we are asking of you. I know in the last few years, inter 
estingly enough, among my own constituents I have been asked 
over and over again whether we export Alaskan oil to Japan, be 
cause people feel that we do even though we have these prohibi 
tions. Somehow there is the impression out there that we are doing 
this

Regardless of whether or not the administration has made a 
policy decision on allowing the export of Alaskan oil to Japan, if 
we were to lift this ban and provide this Presidential discretion we 
would have to answer those questions. People would assume that 
we were making that decision.

So, I find it rather frustrating to discuss the issue because there 
are a lot of issues to discuss within the context of this I wonder if 
it is worth it just for the sake of latitude and flexibility and broad 
discretion on the part of the President.

Mr. ARCHEY. Again, I think that the administration is not going 
to take lightly the concerns of this committee and will not take 
lightly the comments that have been made today and will be made 
in other hearings regarding the Export Administration Act and 
this specific issue.

I think the administration is assessing the various and sundry 
implications of control-decontrol, but I think it is far from making 
any final determination on this, and I do not think that the hook 
or the avenue for doing so will be merely the Export Administra 
tion Act. It is not. I think there will be extensive consultations 
before a final decision is rendered.

Ms. SNOWE. Extensive consultation with Congress?
Mr. ARCHEY. Congress and all interested parties.

28-755 0-86-22
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Ms. SNOWE. Why not wait until then? I guess that is my ques 
tion. I think it is almost asking too much of this subcommittee, the 
committee, and this Congress to lift this ban without further justi 
fication, other than to suggest it is for latitude and flexibility

There are too many important questions to be answered before 
we can lift the ban. Whether you think that other statutes will pro 
vide for a limitation and restriction on Alaskan oil just by the fact 
that Congress lifted the ban, I think, sends a message not only to 
the American people but other nations.

Mr. ARCHEY. But I think what we are saying is our action to this 
point does not lift the ban on the export of Alaskan oil, and there 
is a difference of view on the strenuousness of the test, but the 
others require also a national interest determination There is a 
concurrent resolution for disapproval.

It is not an easy thing, and what I am saying is our action here 
is not connected to this is the administration's intent to decontrol 
Alaskan oil. Is it not.

ADMINISTRATION ASSESSMENT TO DECONTROL ALASKAN OIL

Ms. SNOWE. Is the administration in the process of making that 
decision?

Mr. ARCHEY. The administration is assessing that decision now.
Ms. SNOWE. How close are they to making a decision?
Mr. ARCHEY. I do not know. There are several weeks—3 or 4 

weeks—before one of the interagency groups will even have prelim 
inary recommendatins to go to what we would call a SIG, senior 
interagency group, which is mostly Cabinet officers. There would 
be further discussion from there before any proposals would be rec 
ommended to the President.

Ms. SNOWE. But eliminating this restriction is a large step in 
that direction.

Mr. ARCHEY. We do not think so, but I think that is where the 
difference in view clearly is.

Ms. SNOWE. Thank you.
Mr. BONKER. Mr. Archey, there are a lot of provisions in the 

Export Administration Act that will be surfacing as the subcom 
mittee proceeds with markup. It is a long process. We will be going 
through the full committee, the floor, and there will indeed be a 
great deal of bargaining when we reach a conference. So I would be 
prepared to offer a tradeoff, if you will. We would go along with 
repeal of the ban on the export of live horses if you will continue to 
support the ban on North Slope oil. [Laughter.]

Mr. ARCHEY. I cannot touch that one, Mr. Chairman.
Mr. BONKER. Thank you, Mr. Archey.
Mr. ARCHEY. Thank you.
Mr. BONKER. We now move into our next panel, which will in 

clude two witnesses—Jack Blum on behalf of the Independent Gas 
oline Marketers Council, and Marshall Hoyler, who is a former 
Policy Analyst, Office of the Secretary, Department of Energy.

While the staff had some difficulty finding official spokespersons 
in favor of repeal, we were not totally unsuccessful. This next 
panel consists of some advocates on the repeal side. We will begin
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with Jack Blum, who will be speaking on behalf of the Independent 
Gasoline Marketers Council. 

Mr. Blum.

STATEMENT OF JACK A. BLUM, GENERAL COUNSEL, 
INDEPENDENT GASOLINE MARKETERS COUNCIL

Mr. BLUM. Mr. Chairman, I am the general counsel, a trade asso 
ciation of nonbranded independent retailers of motor gasoline. I am 
speaking on behalf of my association and the National Oil Jobbers 
Council, a federation of 43 State associations representing 12,000 
independent branded and nonbranded wholesalers of petroleum 
products. Before entering private practice, I was associate counsel 
for the Senate Foreign Relations Committee, and in that capacity 
worked extensively on international energy issues. I might say this 
afternoon I feel like something of a skunk at a lawn party because 
the groups I represent and I personally believe in lifting the ban on 
exports of Alaskan crude oil would be very much in the national 
interest

OPPOSITION TO CONTINUATION OF BAN

Our—when I say "our" I am talking about the association—in 
terest in the issue is a simple one. We compete with a major oil 
company which operates on the North Slope and which, because of 
its ability to manipulate the transfer price of that oil into Califor 
nia and gulf coast refineries, has been able to lower its retail prices 
and treat with us in a totally uncompetitive fashion. That lowering 
of price has been funded by the Federal Government in the form of 
lower payments to the Federal Government in windfall profits tax 
and on State of Alaska taxes. I am, by the way, summarizing my 
statement and I do hope the full written statement will be put in 
the record.

We believe what has happened is very simple. There is a 91-cent- 
out-of-every-$l a barrel penalty for actually increasing the well 
head price of Alaskan crude oil. In other words, if you go up $1, 
you get 9 cents, if go down $1, you save a combination of Alaska 
severence and royalty and Federal windfall profits of 91 cents. As a 
result of that incredible difference, the players in this game do ev 
erything possible to inflate transportation costs and lower well 
head price to effect tax savings There is a second effect of that dif 
ferential and that is to make everybody in the game not care at all 
what transportation costs really because the Federal Government 
and State of Alaska are paying 91 cents out of every $1 incurred in 
transportation costs.

We think that what is going on here is this: One company, Arco, 
has discovered that by being efficient in transportation yet charg 
ing itself the inefficient price that the Jones Act imposes upon 
transportation from Alaska-south, has made a bucket of money 
which it can use to drive independent marketers in very select lo 
cations, principally Los Angeles and certain markets on the east 
coast, out of business, while other marketers have simply kept the 
high transportation costs or other Alaskan producers have kept the 
high transportation cost or allowed companies in the maritime in 
dustry to pocket the money.
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What we have is approximately $2.5 billion a year subsidizing 
maritime rates which are four times world rates. We think this is 
inane and that the Government should be collecting the revenue, 
that the transportation costs should be real, the IRS should be col 
lecting the tax.

IRS RULING ON ARCO's FOREIGN SOURCE INCOME

There is one other element, and I go into it in the statement and 
I think you should understand it very clearly. That is that Arco got 
a ruling from the Internal Revenue Service that says when one of 
those Jones Act steamers that it has goes 3 miles offshore of 
Valdez it is generating foreign source income and until it gets 
within the 3-mile limit off Los Angeles or until it gets within the 3- 
mile limit off the Gulf of Mexico it is still generating foreign source 
income, so that the income generated in this very high cost trans 
portation service is never taxed by the Internal Revenue Service. It 
is, rather, offset by other foreign credits.

We believe that this Internal Revenue Service ruling is inane 
and what it has enabled at least one company to do is move money 
out of windfall profits tax out of domestic profits and offshore alto 
gether, and how that relates to the U.S. national interest or securi 
ty interest is utterly beyond me.

This problem would be solved if there were a market for crude 
oil at Valdez because that market price would then become the 
transfer price, which would net back to a wellhead price and we 
would not have the Mickey Mouse that has gone on in terms of 
what does it cost to ship oil south and what is the appropriate 
maker for transfer price.

There have now been hearings by several committees of Congress 
that go into this issue and I have referred to them in my state 
ment. I would like briefly, if I may, Mr. Chairman, and I believe 
inasmuch as there are very few of us on the other side of the issue 
I should have that opportunity, to go into other aspect of this, 
which is the foreign policy aspect.

FOREIGN POLICY CONSIDERATIONS

I have heard it said that in a crisis this oil is going to stay in the 
United States. That is wrong. We are signatories to the Interna 
tional Energy Agreement and that will require us to ship Alaskan 
oil to Japan in a crisis, even though we have existing legislation. 
We have told the rest of the world that their security interest is 
our security interest when it comes to energy supply and we have 
signed a treaty to that effect. So the notion that somehow this oil is 
ours in a crisis is, I think, something you should look at very care 
fully.

The Japanese have a major interest in diversifying their energy 
supply. Eighty-seven percent of it now comes from OPEC and they 
want to spread that around as much as they can, so they are 
spending incredible sums of money to buy oil from West Africa. 
Venezuela, and the east coast of Mexico, and what we have created 
is a transportation situation where oil purchased by the Japanese 
is going in one direction through the Panama Canal while oil 
coming from Alaska is going to the other. Pehaps we could use that
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pipeline on the isthmus and reverse the flow 12 hours a day 
moving Alaskan oil east and 12 hours a day moving purchases des 
tined to Japan west.

SUBSIDY OF INEFFICIENT TRANSPORTATION

We believe that the real issue at stake today is the question of 
the subsidy of transportation, highly inefficient transportation, 
from Alaska south, and what we are discussing and the reason my 
friends in the labor movement are here today in force is about 
4,500 jobs on tankers which are being subsidized by $4 and $5 a 
barrel rates for moving oil south when the real world market price 
for that transportation ought to look like a dollar and change. And 
that subsidy is being picked up not by the oil companies, which is 
why they are not here today; it is being picked up by the American 
taxpayer in the form of reduced wellhead prices and in the form of 
tax savings. I think you could endow every one of those jobs in per 
petuity with 1-year's take on the windfall profits tax in Alaska, 
and I think you should look at those numbers and read the tran 
script of the Small Business Committee hearing, the House Over 
sight Subcommittee of Energy and Commerce's hearing, before you 
make any judgments.

As for the wellhead prices and the prices that have been listed as 
west coast transfer prices, I urge you to look at the testimony of 
British Petroleum's subsidiary, Sohio, which said the west coast 
transfer price of Alaskan crude was over $30 a barrel. I do not 
know where those numbers are coming from. I suggest you look at 
them very carefully.

Thank you, Mr. Chairman.
[Mr. Blum's prepared statement follows:]
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PREPARED STATEMENT OF JACK A BLUM, GENERAL COUNSEL, INDEPENDENT GASOLINE 
~ ~ —~—._ MARKETERS COUNCIL _^ ' '

My name is Jack A. Blum. I am the General Counsel of the 

Independent Gasoline Marketers Council, a trade association of 

nonbranded independent retailers of motor gasoline. I am 

speaking on behalf of my association and the National Oil Jobbers 

Council, a federation of 43 state associations representing 

12,000 independent branded and nonbranded wholesalers of 

petroleum products. Before entering private practice, I was 

Associate Counsel to the Senate Foreign Relations Committee and 

in that capacity worked extensively on international energy 

issues.

IGMC and NOJC oppose legislation which will continue the ban 

on exports of Alaskan crude oil such as H.R. 1197.

Our interest in the issue is a simple one. We compete with 

Arco, one of the largest AlasXan producers. Arco is fully 

vertically integrated, that is to say it moves Alaskan crude oil 

from wellhead to gasoline pump without arms length third party 

transactions which would establish transfer prices. Our members 

are independent retailers and wholesalers who buy gasoline and 

other products from refiners many of which are independent.

Because there are no clean third party transactions which 

would establish a wellhead market price for ANS crude, Arco has 

been able to inflate its shipping charges and deflate its 

refinery transfer price in a way which lowers its windfall
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profits taxes and xts state tax and royalty payments by hundreds 

of millions of dollars a year. In contrast, our suppliers are 

not able to get the same tax advantage.

As a result of this wellhead price manipulation, Arco has 

been selling gasoline on the street profitably, in Los Angeles, 

and a few other selected markets for less per gallon than other 

suppliers are paying for crude oil. The low Arco prices are 

driving independent wholesalers and retailers in those markets 

out of business. The competitors are in trouble as the result of 

government tax subsidy, not because of Arco's efficiency or 

marketplace skill. ̂ We are determined to stop this tax subsidy 

and restore fair competition.

One way to control a portion of Arco's tax manipulation is 

to allow the arms length sale of Alaskan crude in quantities 

large enough so that a market price is established at Valdez. I 

say a portion of the manipulation because we would still have to 

deal with the inflated and unregulated TAPS tariff which would 

continue to lower the North Slope producers' tax and royalty 

liability.

A real price at Valdez would put an end to the artificially 

inflated prices Arco charges itself for moving crude oil in its

^ Thxs problem has been explored by the House Small Business 
Committee at a hearing held on December 1, 1982 and the Energy 
and Commerce Oversight and Investigations Committee at a hearing 
held February 22, 1983. It is under investigation by the Federal 
Trade Commission.
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own wholly-owned and highly efficient tanker fleet. It would 

also end Arco's use of an artifical reference price to value its 

crude on the Gulf Coast.

To better understand my point, one must examine the way the 

wellhead value of Alaskan crude is established. Because there 

are no sales to third parties on the North Slope, the 

calculations of wellhead prices are made by a process of 

subtraction.

Arco begins with a Gulf Coast price for a comparable crude, 

in this case. West Texas sour. It then subtracts what it charges 

itself for shipping the crude from Valdez in its tanker fleet. 

The charges are related to the scarcity of Jones Act tankers not 

to Arco's cost. The TAPS tariff is then subtracted to get the 

wellhead price.

The wellhead price is the basis for both windfall profits 

tax and Alaska state severance and royalty calculations. The 

lower the wellhead price, the lower the tax payments.

To set the transfer price into its West Coast refineries 

Arco subtracts the cost of shipping the crude at Jones Act rates 

from the Gulf Coast to the West Coast.

This pricing system enabled Arco to report an average 

domestic crude price before windfall profits tax of $23.20 a
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barrel for the year 1982 while reporting an average foreign sale 

price of $30.15 a barrel. 2 The North Slope crude price, pre- 

windfall profits tax was reported as $19.08 a barrel. 3 Taxes are 

based on the $19.08 price.

If exports to Japan were allowed it is not unreasonable to 

assume a wellhead price of $23.60 which would produce an 

additional $2.4 billion a year in tax revenue.

It should be noted that these prices are reported for a year 

in which the official world price of crude was $34.00 a barrel 

and the actual price was always in the $28-$32 range. My point 

in making this comparison is to emphasize the amount of 

transportation cost under integrated company control and thus 

subject to manipulation.

The manipulation of freight rates has a second benefit for 

vertically integrated oil companies: it allows them to generate 

"foreign income" which can be offset by foreign tax credits.

In Revenue Ruling 75-483, the IRS has said that when a Jones 

Act tanker goes outside the three mile limit the income is 

"foreign source" and that voyages can be pro-rated. We are of 

the view that this ruling xs absurd and should be changed 

legislatively as soon as possible.

2 See: SEC Form 10K for fiscal year ended December 31, 1982; 
The Atlantic Richfield Co. at p.4.

3 See: Supplement to Annual 1982 Report; The Atlantic Richfield 
Company at p.46.
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The Alaska Statehood Commission report on the impact of the

Jones Act supports our analysis which concludes that for every
\ 

dollar a North Slope producer pays in shipping costs he saves 91<t

in windfall profits tax and Alaska severance tax and royalty 

payments. 4 This creates an unreal situation in which shippers 

can ignore issues of efficiency and cost in transporting Alaskan 

oil to U.S. markets. It also explains why the companies don't 

seem to care about exporting crude and why some such as Arco 

actively oppose it.

Why worry whether tanker rates are inflated if the 

government pays 91<t out of every dollar of shipping costs?

Why worry if the oil is shipped unnecessarily if the 

government pays 91<t of every dollar on the freight bill?

For the company which has created its own efficient fleet, 

the system generates a double windfall. That company gets the 

91<t windfall twice. The shipping charges it levies on itself are 

tied to the government protected Jones Act rates which are high 

enough to keep the most inefficient tanker afloat profitable. 

While the high freight rates lower taxes and royalties by 

lowering wellhead prxce, they produce huge profits in 

international waters giving Arco "foreign source" income which

4 See: The Jones Act and Its Impact on the State of Alaska, 
Report of the Alaskan Statehood Commission, Simat, Helliesen & 
Eichner, Inc. July 1982.



677

will be entirely untaxed because of foreign tax credits which 

would be unusable otherwise.

Meanwhile, a large number of other players are fighting over 

the loot generated by this inane system which has created a group 

of captive customers who really don't care about price but who 

need enough tanker capacity to handle 20% of the domestic crude 

oil supply. The pot of loot we are discussing is probably more 

than one and one-quarter billion dollars a year, more than the 

cost of efficient tanker operations at worldscale on the same 

routes.

One tanker owner who has CDS/Marad subsidized ships wants to 

pay back the subsidies and get a piece of this action by moving 

his fleet out of the depressed international service and into 

protected Jones \ct Alaskan service. The owners of undersized 

domestic tankers which are 40 years old and falling apart are 

fighting that saying it is their God gwen right to continue to 

run their fully depreciated tankers at premium rates no matter 

what the cost to the taxpayer and the consumer.

Finally, we have been told of syndicates of investors who 

are using the salvage provisions of the Jones Act to convert 

foreign tankers ready for scrap worth about ?2 million into U.S. 

flag tankers worth $35 million in the Alaska trade by doing $6 

million in repair work in American shipyards.

None of this would be possible if there were a real arms 

length transfer price at Valdez because then every shipping
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dollar would be real money to the shippers. The shippers, major 

oil companies all, would not tolerate the present inefficiency. 

They would not tolerate paying real dollars to support the "Jones 

Act circus.

To summarize, the inflated Jones Act shipping charges on the 

run from Alaska south are paid 91<t on the dollar by the taxpayers 

on a state and federal level. If it were not for the government 

subsidy, the shippers would not tolerate transportation 

inefficiency, inflated rates and wasteful cross hauling for a 

moment.

I know that members of this Committee are sensitive to the 

maritime unions and the jobs of American merchant seamen. The 

best estimates are that no more than 32,000 seamen are working on 

all U.S. flag vessels. Of that, fewer than 20% are on Alaskan 

tanker service. We can be certain that merely allowing exports 

from Valdez will not mean that all Alaskan oil will be exported 

and all 4,500 jobs will disappear.

Let us assume that half the jobs are lost. Can any member 

of this body justify a federal tax expenditure of $1.5 billion to 

support 2,500 jobs? You could permanently endow the jobs with 

that sum of money.

It xs in our national interest to export Alaskan oil. 

Opening the door to exports will improve our relations with 

"Japan, enhance our energy security, curb the influence of both 

OPEC and the Soviet Union in the Pacific Basin and sharply
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increase the taxes collected by our government. It will also 

lower the real cost of bringing crude oil and petroleum products 

to market and, therefore, will save the consumers a substantial 

amount of money.

Our refusal to allow Alaskan crude to be exported is a 

serious irritant in U.S. Japanese relations. Each time we insist 

that Japanese markets be opened to U.S. goods, the Japanese 

remind us that the item they most need and would most likely want 

to buy xs an item we do not allow them to purchase, namely crude 

oil.

The Japanese have had diversification of supply as the major 

element of their energy policy. About 87% of Japan's oil comes 

from OPEC and of that 73% from the Middle East.

Three OPEC members - Saudi Arabia, the United Arab Emerates 

and Iran - supply 70% of Japan's oil.

The need to find other sources of supply has driven the 

Japanese away from American companies and has encouraged them to 

make government-to-government deals where they can. Many of 

these deals been unfavorable and disruptive to private company 

trading. Allowing them to meet some of their demand from Alaska 

would ease the Japanese energy security problem.

' See: Japan Advances in Diversifying Energy Sources, Oil and 
Gas Journal, Jan. 18, 1982, p.50.
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The American view has been that threats to the security of 

our allies are threats to our own security and it is in that vein 

we have been encouraging the Japanese to build up their armed 

forces for our mutual benefit. If we believe what we are telling 

the Japanese on defense issues, the sale of crude to them should 

strengthen our security, not weaken it.

The Japanese are now buying LNG and are buying 21,000 

barrels per day of refined products from the U.S. We should also 

allow them to buy our crude oil.

The prohibition on exports leads to a substantial amount of 

"what if" theorizing about possible U.S.-Japanese trade balances 

and justifies many of the protectionist positions the Japanese 

take. They say that if we would only allow them to buy the crude 

the trade imbalance which presently exists would be much more 

manageable. We can test that proposition by allowing them to 

make the purchases.

Opening the door to exports would not mean that the U.S. 

would be making itself more vulnerable in the event of an energy 

crisis. In fact, under our present treaty commitments under the 

International Energy Agreement, Alaskan oil would most likely go 

to Japan anyway. The U.S. has agreed to share its crude with

^ In fact, the U.S.-Japanese trade deficit is on the order of 
$20 billion a year and an opening of exports would generate about 
$2 billion a year under the most optimistic scenario.
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other consuming countries to control the possibility of an 

embargo-induced crisis aimed at one signatory country.

But beyond the raw obligation to share crude is a more 

compelling argument that limiting exports is counter-productive 

in preventing and managing a crisis.

In 1979, when events in Iran curtailed the delivery of crude 

oil in world markets, the Japanese paniced. They were, as I 

indicated, almost totally dependent on Middle Eastern crude. The 

Japanese response was to jump into the spot market and buy crude 

oil without regard for the price. Their purchases are widely 

believed to have caused the jump in the price of crude from the 

twenty dollar range to nearly forty dollars a barrel.

The United States had no leverage to bring to bear on 

Japan. The best we could do was urge our oil companies to stay 

out of the spot market and engage in gentle diplomatic persuasion 

with our less vulnerable allies. The Japanese seeing no 

alternative supplies and no help here plunged in and bid the 

price up.

Having some percentage of Japan's total demand tied to U.S. 

supplies would allow us some real leverage in a crisis and would 

make our appeal for restraint in a crisis credible.

Another issue in the U-S.-Japanese energy equation is the 

present plan of the Japanese to buy natural gas from the Soviet 

Union. Our efforts to tell Japan that it would not be in its or 

our security interest to go forward with the project, make no
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sense when we are unwxllxng to offer an alternative. From the 

Japanese viewpoint, buying Russian gas is a step toward 

diversification away from the vulnerable Middle East. If Alaskan 

oil is unavailable, then Russian gas is preferable to Middle East 

dependence.

The central fact to remember about world oil flow is that 

all oil is more or less fungible and that oil is bought and sold 

in a world market. If a purchaser changes suppliers, the old 

supplier now has more to sell. Switching Japan away from some 

OPEC oil would not mean an imbalance in supply and demand totals, 

it would simply move the availability of crude from one supplier 

to another.

This analysis does not mean that if Alaskan crude went to 

Japan that the U.S. would be more dependant on the Middle East. 

In our view, the most likely beneficiary of increased U.S. import 

demand would be Mexico. Mexico has the oil and needs the 

dollars. Its security and prosperity are vital to ours. If this 

adminsitration thinks unrest in Salvador is a threat and leftists 

in Nicaragua worth overthrowing, imagine how serious a collapse 

in Mexico would be.

Buying more Mexican oil would help the world banking system, 

trade on the U.S. Mexican border, and the sale of U.S. made oil 

field equipment. It would put more pressure on OPEC's control of 

world markets because there would be more oil for them to sell 

and that much less of a market.
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We do not believe that prohibiting the export of Alaskan oil 

is the key to preventing a supply crisis in the United States. 

In fact, crisis has gripped world oil markets only when there is 

no spare productive capacity in the system. Thus in 1973, when 

Libya cut its production to assert a demand for higher prices, 

there was no way to increase production in other countries to 

make up the difference.

Today, because of world wide conservation and discoveries of 

new oil and natural gas reserves there is almost 50% production 

overcapacity from the well to the pump. When one supplier bows 

out, other suppliers rush to fill the void. If Saudi Arabia 

disappeared as a producer in today's market, no one would notice.

Oil prices are still so far over both the marginal cost of 

production and the cost of exploration and development that new 

wells are being brought on stream each day. As a result, the 

next five years will be a period of glut in which consumers will 

have the opportunity to recoup some of their previous losses.

Sales to Japan would also eliminate needless cross hauling. 

Thus the crews on tankers carrying the 46 thousand barrels a day 

Japan has been getting from Venezuela and 22 thousand barrels a 

day from West Africa, and the 100 thousand from Mexico would lose 

the chance to wave to the crews of the Jones Act ships moving oil 

in the other direction through the Panama Canal.

It is the need to establish a market price for the crude 

that brought my association and NOJC to this hearing. We are
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trying to compete at the retail level with companies which have 

developed a way of converting tax subsidies and a government 

regulated monopoly market into a mechanism for producing the 

money to selectively wipe us out.

For an independent marketer trying to survive the cutthroat 

competition in the real world of retail gasoline, the world of 

'Jones Act ships and government subsidies seems like a 

fairyland. How do tanker owners with ships between 20 and 40 

years old have the gall to tell the Maritime Administration that 

it should not allow efficient tankers to compete with them?

Why should Congress continue to protect these tanker owners 

when they cannot meet the demand for services and are charging 

rates which are double costs?

The members of my organization employ more people than the 

entire U.S. flag maritime industry and more than four times the 

number that work in the Alaska tanker trade. NOJC members have 

more than 120,000 employees. Don't we rate the same 

consideration?

The time has come for a complete rethinking of the Jones Act 

circus. A government which cuts social security, food stamps and 

medicare might think about dropping a billion dollar plus federal 

tax subsidy which now goes to a group of people who are not 

meeting demand for their services and are spending their profits 

on lobbyists to protect their government granted monopoly.

If you have any questions 1 will be glad to try to answer 

them.
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Mr BONKER. Thank you, Mr. Blum 
Mr. Hoyler.

STATEMENT OF MARSHALL HOYLER, FORMER POLICY ANALYST, 
OFFICE OF THE SECRETARY, DEPARTMENT OF ENERGY

Mr HOYLER. Thank you, Mr. Chairman and members of the sub 
committee. I appreciate the opportunity to be here to speak to you 
today because I do know something about this issue. I worked on it 
for the better part of a couple of years while I was at the Depart 
ment of Energy. My job there was to do the most objective analysis 
I knew how to do. I appreciate the opportunity to lay the conclu 
sions of that analysis before you.

I have a brief oral statement and I would like to submit my writ 
ten statement and some other materials for the record.

My principal conclusion is that Congress faces a tough choice on 
this issue. The reason you face a tough choice is not because of ana 
lytic uncertainties. Such uncertainties exist, but the nature of the 
uncertainties is not such to preclude some clear judgments about 
net benefits.

Your choice is not tough because it is hard to define worthwhile 
goals. I think all Americans favor a strong national defense and 
providing the tankers we need in time of war. All Americans favor 
enhanced energy security and would like to reduce the Federal def 
icit and lower energy prices.

The reason the choice Congress faces is tough is that permitting 
exports helps us achieve these goals much more than the alterna 
tive, but this fact can be easily made to appear not to be the case 
to many of your constituents and, indeed, some of you. Those who 
benefit from the export ban will seek to do just that.

In addition, the benefits from permitting exports are diffuse. 
When Americans benefit those who receive exports' benefits will be 
better off, but they will not know that exports are the reason why 
they are better off. By contrast, the costs of permitting exports are 
concentrated and will be felt by those who are enriched by the ban.

BENEFITS OF ALASKAN OIL EXPORTS

Let me tell you why I drew those conclusions and why all the 
newspapers you mentioned, Mr. Bonker, favor export. First, let us 
note why exports bring benefits. They reduce the cost of moving 
crude oil to market. That reduction in cost is roughly $3 a barrel. 
As a result, Alaskan producers will get $3 more at the wellhead for 
every barrel they produce, but they will not get to keep it very 
long. In fact, out of every dollar added right now to the North 
Slope price the Federal Government will get about 60 cents and 
producers will get about 8 cents, and the State of Alaska will cap 
ture the rest.

Now because of these increased revenues, exports help us reduce 
the deficit. Again, let's look at the appearance. Opponents will say 
that exports lead to title XI loan losses and foregone income taxes 
from the maritime sector, and they are right. We should expect if 
we permitted exports, $600 to $800 million in total revenue loss 
over 2 to 3 years. But those costs are dwarfed by $5 to $8 billion in 
increased revenues that we should expect from several sources—in-
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creased economic activity, increased windfall profits revenues, in 
creased lease-sale revenues from bidding for oil on the Outer Conti 
nental Shelf, and, finally, increased royalties earned by the oil pro 
duced on the Outer Continental Shelf.

Another way that exports help us is by permitting us to get the 
tankers we need for defense at lower cost. Most of the tankers that 
are protected by the ban can only carry crude and are not useful to 
the military. The military needs product-capable tankers—the 
tankers that carry diesel and aviation fuel and so on—and only 26 
of the 75 or so ships protected by the exports ban are useful for 
this purpose.

These ships could be purchased, according to the Maritime Ad 
ministration, for between $138 million, the figure mentioned in 
Congressman McKinney's testimony, and $200 million, the figure 
mentioned in mine.

Another way that exports can help us, paradoxically and in a 
way that is very hard for your constituents to understand, is ex 
ports will enhance our energy security. The plain fact is that we 
would remain vulnerable to supply disruptions overseas even if we 
were entirely energy independent. We can reduce our vulnerabil 
ity, however, by encouraging additional oil production in a politi 
cally secure part of the world like Alaska. Exports would have the 
effect of encouraging production because again the producers sees 
more at the wellhead and is more apt to produce. Exports would 
reduce our vulnerability to oil supply disruptions overseas and con 
currently reduce the power of OPEC.

Another way that exports benefit us is exports will lead to lower 
oil prices. But they will not do so in the short run. This is very im 
portant to understand when we talk about consumer benefits. The 
only way that the price the consumer faces is really lowered is 
when the world oil price falls. That price is set by conditions of 
supply and demand in the world market. When you increase 
supply available to the world market, downward pressure is exert 
ed on price But when we permit exports, we do not exert that 
downward pressure for a long time. The reason is that the addition 
al production that you would expect to see from permitting exports 
would not show up until about 5 to 8 years after the time that ex 
ports were permitted because of very long lead times involved in 
Arctic crude oil production. So the savings will not show up at the 
pump soon, and any stipulation in law that they should is a mis 
leading stipulation. Such a stipulation says not that the exports 
have to be shown to benefit the consumer but that they have to be 
shown to benefit the consumer over a time period that no serious 
student of the world oil market would expect.

Finally, again a difference between the reality and the appear 
ance, exports do not help the Japanese at Americans' expense. This 
is, of course, exactly the reverse of what intuition would suggest, 
and we have heard intuitive interpretations earlier today. The fact 
is that U.S. producers should get the quality-adjusted world price 
for Alaskan oil because they make the most money that way and 
because that is what the crude is worth.

Now Far Eastern refiners would benefit, obviously, or they would 
not buy the oil. But the fact to bear in mind is if we permit exports 
and American producers choose to sell Alaskan crude oil overseas,
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we are not doing any Far Eastern refiners any favors. They should 
pay us and they will pay us the world price.

Let me sum up. Permitting exports confers benefits in terms of 
energy security, national security, deficit reductions and several 
years from now, not right away, lower energy prices. However, it 
can be easily made to appear otherwise. Most of these arguments 
are subtle and many of your constituents' intuitive notions will be 
that these benefits are not there.

In addition, those enriched by the exports ban, principally the 
merchant marine unions, will seek to do just that. They will seek 
to mislead the American people about what the real economic ef 
fects of permitting exports are. The facts that I presented today 
may make their task a little harder. In addition, these facts may 
help Congress meet the challenges involved in this issue and show 
our people why permitting exports is in fact the right course of 
action.

Again, I thank you for the opportunity to speak and I welcome 
your questions.

[Mr. Hoyler's prepared statement follows:]
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PREPARED STATEMENT OF MARSHALL HOYLER, FORMER POLICY ANALYST, OFFICE OF 

THE SECRETARY, DEPARTMENT OF ENERGY

Thank you for inviting me to appear before you as an expert witness this 

afternoon I do know something about this issue, because I spent the better 

part of two years working on the crude oil exports problem while at the 

Department of Energy My job was to do the most objective analysis I knew how 

to do This analysis lead to certain conclusions I very much appreciate the 

opportunity to share these conclusions with you today

THE EXPORTS ISSUE IS STRAIGHTFORWARD 
ANALYTICALLY AND IN TERMS OF THE GOALS 
AMERICANS SEEK

The principal conclusion that my analysis leads to is that, on this 

issue, Congress faces a tough choice The choice is not tough because of 

analytical uncertainties about the actions that would bring the greatest net 

benefits to the American people. Although this is an enormously complicated 

issue, analysts can get the facts needed to make pretty solid judgments about 

the effects of permitting exports, on the one hand, and not permitting 

exports, on the other

The choice is not tough because Americans cannot agree on the goals that 

policy should serve Most Americans believe in a strong national defense (and 

therefore in providing the tankers we need in time of war), most Americans 

recognize the importance of increasing our energy security (and in making us 

less vulnerable to energy supply disruptions overseas), most Americans would
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also like to see lower energy prices; most Americans want to do every reason 

able thing they can to reduce the Federal deficit, and to reduce unemployment, 

finally, most Americans want to take actions which lead to benefits for the 

American economy — alot of people are tired of doing things just because 

somebody says it will promote good foreign relations 

SUPPORTING EXPORTS IS POLITICALLY TOUGH

The choice you face is tough because the way to increase America's abil 

ity to achieve all these goals is to permit exports, but many of your constit 

uents are likely to think just the opposite

The choice is tough for a second reason Although exports' benefits 

greatly exceed exports' costs, these benefits are diffuse, and the voters who 

enjoy these benefits will not know that these benefits resulted from exports 

By contrast, exports' costs are concentrated These costs will be felt by a 

handful of people who are enriched by the exports ban, who know full well that 

some of their number stand to lose their high incomes if exports are per 

mitted, and who are vocal and generous in protecting their interests.

EXPORTS SAVE RESOURCES EVEN IF AIL 
OIL GOES ON U S SHIPS

Permitting exports will help us achieve all those goals, although it 

looks like it's doing the opposite The key fact in each case is that per 

mitting exports reduces the cost of carrying crude to market — even if every

To see this, consider the wages paid to merchant seamen who oppose 
exports According to the Transportation Department, these wages are three 
times the size of those paid seamen from other developed countries DoT says 
that the second mate on a U S flag ship makes $60,550 for six months' work, 
the master makes $119,000 for six months' work, and so on If permitting 
exports leads seamen to lose their jobs, they might well not earn similarly 
handsome salaries in other lines of work This fact may explain the gener 
osity of seamen's unions in national politics According to Government 
Research Corporation, "while the Marine Engineers, National Maritime Union and 
Seafarers have a membership in the 50,000 range, their political contributions 
have been closer to unions with memberships over one million "
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drop of exported oil is carried in a U S flag ship These savings will 

amount to a gain of at least $20 to $30 billion for the U S economy, over the 

life of the Alaskan oil fields

Here's how permitting exports reduces the cost of taking oil to market 

Right now, roughly half of Alaskan production is not consumed on the West 

Coast Since exports are banned, 850,000 barrels per day (B/D) must be 

shipped to the U S Gulf for about $4 00/barrel If exports were permitted

they could be shipped to Far Eastern refiners for roughly $0 60/barrel The

2 producer could therefore receive about $2 90/barrel more at the wellhead

U.S flag ships could carry Alaskan crude to the Far East for rough'ly 

$0 90/barrel In this case, therefore, the producer would receive about $2 60 

more, per barrel

EXPORTS REDUCE THE DEFICIT

3 Let's look at how exports will reduce the Federal deficit Some people

say that lifting the ban will lead to Federal revenue losses though defaults 

on Federally guaranteed shipbuilding loans, and through loss of tax revenues

2Producers would not receive $3 40 more, but rather about $2 90 more, for 
each barrel shipped to the Far East instead of the U S Gulf Coast This 
$0 50 difference follows from the fact that it costs $1 50 to ship a barrel of 
oil from the Persian Gulf (where the world oil price is set) to the U S Gulf 
Coast, but only $1 00/barrel for the Persian Gulf - Far East trip As a 
result, a Japanese or Korean refiner would only be willing to pay the quality- 
adjusted Persian Gulf price plus $1 00 while a Gulf Coast refiner would be 
willing to pay the quality-adjusted Persian Gulf price plus $1 50, for that 
same barrel

Revenue calculations are complicated and laborious Accordingly, I have 
provided some easily understood "back of the envelope" figures here These 
figures assume that new Alaskan recoverable reserves are between 8 and 13 
billion barrels These estimates are conservative Eight billion is the 
Interior Departments "expected reserves" figure for the DCS alone, 13 billion 
is the National Petroleum Councils low bound estimate (NPC's "high side" 
estimate is 55 billion barrels, their "mean" estimate is 24 1 billion bar 
rels ) More detail will be provided in my forthcoming paper published by 
Georgetown University's Center for Strategic and International Studies
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from shipowners and merchant seamen And they're right — we should expect 

one-time losses perhaps as high as $600 million from one source and $221 

million from the other, over 2 or 3 years However, these losses are dwarfed 

by a minimum of $5 to $8 billion or more in increased Federal revenues — from 

the Windfall Profits Tax, from lease sale revenues on the Outer Continental 

Shelf, and from royalties on OCS oil that we would earn over the years, by 

permitting exports.

The bulk of these benefits will come from new Alaskan oil production If 

850,000 B/D of exports started tomorrow and ran for a year, however, we should 

expect about $620 billion in increased Federal revenues during that year 

About $0 60 of every dollar added to the North Slope wellhead price is cap 

tured by the windfall profit tax and corporate income tax, for $530 million 

more oil sector revenues in one year. In addition, Department of Interior 

planning factors suggest that we should anticipate something over $80 billion 

in higher OCS lease sale bids in FY84 alone

If revenue pluses and minues occurred instantaneously, therefore, Federal 

revenue maritime sector losses would roughly balance Federal revenue oil 

sector gains, for one year After that, permitting exports would produce 

billions more in net tax revenues, with no further martime sector losses 

However, most observers do not expect instantaneous adjustment Instead, the 

adjustment is likely to take 2 or 3 years, and Federal revenues are likely to 

show net increases over this period

EXPORTS PERMIT US TO GET THE TANKERS WE NEED 
FOR DEFENSE AT LOWER COST

Or look at the issue of tankers we need in war Export opponents argue 

that permitting exports will put some ships out of business — and they are 

right. But maintaining the ban forces the U S economy to pay for some 75 

ships — and the Defense Department is only interested in the 26 ships that
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can carry oil products (aviation gas, diesel fuel, etc ) It's not clear that 

lifting the exports ban would force all 26 of these ships out of business 

But even if it did, the Maritime Administration says we could buy them for 

$200 million I'm sure most Americans would favor providing the ships we need 

for defense, but they would want to buy a dollar's worth of ships for every 

dollar they pay Banning exports to provide ships means we pay more than 10 

dollars for every dollar's worth of ships we buy 

EXPORTS Will ENHANCE PUB ENERGY SECURITY

let's look at energy security Export opponents will argue that we may 

face another supply disruption like 1973 and 1979 — and they are right But 

banning exports will not prevent the sharp jump in world prices that occurs in 

such a disruption Energy experts have suggested various measures to reduce 

our vulnerability to supply disruptions overseas. One such measure is that 

developed countries encourage additional oil production in politically secure 

parts of the world Permitting exports would do exactly that, and (over time) 

increase our energy security.

This point is worth a little more attention Unless they know the facts, 

many well-intentioned Americans are likely to believe, mistakenly, that ex 

ports will reduce our energy security

Permitting exports cannot reduce our energy security Unfortunately, 

this nation will remain vulnerable to supply disruptions overseas whether or

not we permit exports We will remain vulnerable because we are part of one

4 
world oil market The price we pay for oil is set on that market. When oil

supplies on the world market are suddenly disrupted, the price of oil goes up 

everywhere

I,
What's more, the price we pay would be set on the world market even if 

we were "energy independent", and domestic sources provided every barrel we 
consumed Things could only be different if we banned imports entirely And 
nobody wants to do that, because it would create an "instant depression" here 
at home
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To see why exports won't make us less vulnerable to disruptions, imagine 

that political events overseas suddenly cause supply cutbacks so severe that 

the world price jumps from, say, $30/barrel to $50/barrel (It could be far 

higher, of course, which is why Congress wisely continues to push the Admini 

stration to build a much bigger Strategic Petroleum Reserve ) At these prices 

American will demand less oil, and firms all over the world will produce more 

But these adjustments take time,and meanwhile Americans suffer a lower stand 

ard of living — higher gas prices, more unemployment, and so on Now, would 

things be any better if we didn't allow exports? They would not

To see why, imagine that exports continued to be banned before the dis 

ruption, and that part of the Far East's oil requirement is therefore met (as 

in fact occurs today) by Mexican oil at $30/barrel In this scenario, all 

Alaskan production is sold to U.S buyers for the same world price (Alaskan 

producers do not recieve a world market "netback" for these sales, however, 

since they have to ship it to the Gulf Coast for $4 00 to $4 50/barrel rather 

than $0 60 or so, to Far Eastern ports ) In a disruption, Far Eastern re 

finers would pay $20 more for Mexican oil and U S. refiners would pay $20 more 

for Alaskan oil (Mexicans would receive a world market netback, of course, 

disruption or no disruption. If they could get more from some other nation, 

they would sell it to that nation instead )

Now let's see how things change if Alaska is allowed to export oil to the 

Far East In this example, Far Eastern refiners stop buying Mexican oil and 

buy Alaskan oil instead Gulf Coast refiners choose not to buy Alaskan oil 

(otherwise they'd outbid Far Eastern refiners) and buy Mexican oil instead 

In nondisrupted markets, everybody pays the world price of $30 Americans get 

all the oil they want at the world price; the only difference is, some of it 

comes out of the ground in Mexico, not Alaska Now imagine a disruption hits
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The world price shoots to $50/barrel Far Eastern refiners pay $20 more for 

each barrel of Alaskan oil they consume, Americans pay $20 more for each 

barrel of Mexican oil they consume And both countries pay $20 more for every 

barrel they consume from everywhere else, too Nobody likes paying more, but 

export restrictions would not allow us to pay less

This simple example illustrates the point that exports do not reduce our 

energy security For 'Mexico', one could easily substitute 'a producer any 

where but Alaska' and tell the same story

Permitting exports can enhance our energy security Permitting exports 

encourages more oil exploration and production Thus, permitting exports 

increases the amount of oil produced in politically secure parts of the world 

As more oil is produced in such regions, OPEC 1 s power is reduced In addi 

tion, the world oil price will jump less than it otherwise would, in the event 

of a future supply disruption

PERMITTING EXPORTS WILL LEAD TO LOWER 
ENERGY PRICES, BUT NOT IN THE SHORT RUN

We have already shown that permitting exports will decrease the cost of 

shipping crude to market, and thus encourage production Once oil reaches the 

world market that would not otherwise have done so, the world price will be 

lower than otherwise However, this process will take a long time, because of 

the five to eight year lead times involved in arctic oil production

It does not matter if additional oil reaches the world market by being 

sold to a foreign refiner The world price is set by world supply and demand, 

and Americans will see a lower world price even if they do not directly con 

sume that increment of additional production
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EXPORTS DO NOT HELP THE JAPANESE 
AT AMERICANS' EXPENSE

Many well-intentioned Americans believe that exports will confer benefits 

on our Far Eastern trading partners, and reduce benefits for Americans This 

believe is intuitively plausible, but mistaken

To make maximum profits, U.S. oil producers will sell oil to foreign 

refiners at the same price (after adjusting for crude quality differences) 

that those refiners would have to pay for a barrel of crude from somewhere 

else Thus, virtually all quantifiable economic benefits will flow to the 

U S The only exception to this principle is the lower world oil price we 

should see several years after exports are permitted Consumers all over the 

world will benefit from this development

This is not to say that the Japanese (or Koreans or whoever) will not 

benefit from consuming U S oil Of course they will benefit, or they 

wouldn't buy it But their benefits will not come at our expense In short, 

we're not going to be doing them any favors Instead, both parties will gain 

from trade 

CONCLUSION

Permitting exports confers benefits in terms of energy security, national 

defense, deficit reductions, and lower energy prices However, it can easily 

be made to appear otherwise, to many of your constitutents Those enriched by 

the export ban will seek to do just that The facts I presented today may 

make their task a little harder In addition, these facts may help the 

Congress meet the challenge of making this important decision, and showing 

their constituents why it is right Again I thank you for the opportunity to 

speak here today, and I welcome your questions
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CONSUMER SAVINGS VERSUS TAX LOSSES

Mr. BONKER. Thank you, Mr Hoyler.
Mr. Blum, it occurs to me that your concern is not so much di 

rectly with the export prohibition on Alaskan crude oil as it is with 
pricing and marketing forces within the petroleum industry.

Mr. BLUM. In fact, it is with the export because the key to setting 
up a control for the problem we face is establishing a market 
value What is going on is this: you have 20 percent of American 
crude oil supply coming from Alaska and it is never, never sold in 
a way in which anyone can figure out what it costs.

Mr. BONKER. Let me put it this way. If lifting the ban would not 
influence the prices at all, would you have a position on this sub 
ject?

Mr BLUM. I would personally think it would be in the national 
interest, but my association's concern would be sharply diminished. 
I will say to you we believe this is necessary because so far no one 
has come up with another way of setting a price that will enable 
the Government to collect taxes and which will not permit compa 
nies to create a pool of wealth out of that tax money which they 
can use to destroy competitors.

We have talked now to three different committees of Congress, 
the Internal Revenue Service, the Department of Energy, the 
Treasury Department, and everyone sits there dumbly mystified. 
An awfull lot of money is disappearing down a black hole and we 
would like to see some mechanism to straighten it out and get it 
for the Treasury.

The consumer savings have been estimated at $1.5 billion if ex 
ports are permitted. Our guess is the tax loss——

Mr. BONKER. Whose figure is that?
Mr. BLUM. Mr. Wolpe's, as I recall, that consumers would pay in 

excess of $1.5 billion if we exported Alaskan crude. I am saying the 
Treasury is losing $2 5 billion, and if my numbers are right, that is 
a hell of a tradeoff

Mr. BONKER. Where do you get your numbers?
Mr. BLUM By multiplying the cost of the shipping times the 

number of barrels Using comparable numbers and coming back to 
a wellhead price, if you increase the wellhead price to the $23 or so 
that I estimate, it would be——

Mr BONKER But you are assuming it would increase the price.
Mr. BLUM. Yes, I am, and that assumption is something I believe 

everyone in the industry would agree with, and if it does we collect 
an extra $2.5 billion which would more than offset, thank you, the 
consumer losses at the other end of the system.

I want to know who gets the missing billion and I think there 
are some people in the room who can help you answer that.

Mr. BONKER. Mr. Roth.
MEXICAN IMPORTS TO COMPENSATE FOR ALASKAN OIL EXPORTS

Mr. ROTH. Thank you, Mr Chairman.
Evidently, Mr. Blum, you have given this a good deal of consider 

ation and are well versed in this subject. I would like to ask you if 
we do ship some of our Alaskan oil to Japan, how are we going to
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make up the shortfall? What countries are we going to go to make 
up the shortfall?

Mr. BLUM. At the present time, Mr. Roth, the world's capacity to 
produce crude oil is double the world's demand. For the last several 
years, the price—and I am talking about the last three in particu 
lar—has been so far over the marginal cost of exploration and pro 
duction that people have been searching for oil frenetically.

And at the present time countries ranging from Saudi Arabia to 
Iraq to Canada to you name it, have so much spare capacity they 
do not know what to do with it. Oil is basically fungible. My per 
sonal belief is that what would begin to happen is the countries 
close to the United States in transportation terms would begin to 
pick up the slack and begin to use the opportunities in the U.S. 
market to further develop their own petroleum industry.

And I am thinking the principal beneficiary would be Mexico, 
but I think there would be a number of beneficiaries and I think 
there would be no problem at all about replacing Alaskan crude 
with a variety of crudes from a variety of sources that would be 
reasonably secure and certainly cost competitive.

ARTIFICIAL SHORTAGE

Mr. ROTH. Of course, I can see your point. We would not have a 
problem as long as there was a glut. But then we would not have 
an energy problem if there was always a glut. That is precisely the 
point. When we do not have a glut is when we have our problem.

Mr. BLUM. Well, let's talk about how that glut came about and 
what happened in 1973. I was working at the time for the Foreign 
Relations Committee and we did an extensive study, including the 
subpoenaing of hundreds of pounds of company documents—and it 
is all available. You should in fact call it up and read it.

The material indicated that the principal problem was a lack of 
spare productive capacity. In other words, the world was using 
every drop of oil the world could produce. So when there was one 
country that said we are not going to sell any more there was sud 
denly an absolute shortage.

Now that situation lingered for a very brief period of time and in 
fact the Department of Energy which later did a study of this situ 
ation discovered that during the embargo period, the amount of im 
ports to the United States actually increased and not decreased be 
cause people were hoarding it, and the hoarding created the prices.

We have reams of material to back that up. Now what happened 
subsequently is everybody, because the price is so outrageously 
high, has gotten into the producing business and now there is so 
much oil around and likely to be for 5 years-plus to come that to 
talk in terms of 1973 prices is patent nonsense, and everyone in 
this industry will tell you that.

Mr. ROTH. So what you are saying is it is really an artificial 
shortage.

Mr. BLUM. There is not a shortage today and if there was a 
shortage then it was a shortage of ability to make up an artifically 
created loss by the Government of Libya, because there was no 
spare capacity elsewhere.
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Right now, if Saudi Arabia were to shut down, I do not think the 
world of oil would much notice because there is so much spare ca 
pacity the gap can be made up.

Mr. ROTH. Because of the price it became very lucrative and so 
on. So you are saying President Reagan was right whe he said let 
the free market take over. Is that basically what you are saying?

Mr BLUM. Absolutely, absolutely.
Mr. ROTH. I can see your arguments, but there is something we 

in Congress have to contend with, and that, of course, is public 
opinion. And when I go back home I wish I could take you along 
with me, Mr. Blum, to our town meetings. People always say if we 
have this glut, Congressman, why are the prices so high?

Mr. BLUM. I asked that question and the members of the associa 
tions for which I am speaking are in every one of those towns and 
they ask that question and we think the issues turn on industry 
structure and the failure of this administration to enforce antitrust 
laws, and they turn on the failure of Congress to look at questions 
of competition, for example, on the North Slope crude or, for that 
matter, to regulate the Alaskan pipeline.

One of the horrible problems in this is the companies deduct the 
tariff on the pipeline and people in earlier testimony talk about the 
$4 billion investment, yes, and at current pipeline tariffs it is 
repaid in 3 years. And that line is going to last 40 and FERC is not 
doing a damn bit of regulating.

Mr. ROTH. Mr. Blum./up until now I agreed with you, but I want 
to give you a chance to correct yourself. You did not really mean 
that this administration is not enforcing the antitrust laws. You 
misspoke.

Mr. BLUM. I absolutely do. We have been talking to the Federal 
Trade Commission about Arco for 1 full year. One month ago the 
chairman of the House Energy and Commerce Committee wrote a 
letter asking what happened to the investigation. He has not 
gotten a reply and the Federal Trade Commission is still investigat 
ing. They will not even issue a subpoena. It is against their theoret 
ical economic policy, I presume.

Mr. BONKER. Mr. Wolpe.
Mr. WOLPE. Thank you, Mr. Chairman.
Mr. Blum, I understand because I have done some extensive 

reading recently on the Arco problem, that you have a problem 
and the people you represent have a problem.

Mr. BLUM. We sure do.
EXPORTS OF ALASKAN OIL NOT REMEDY FOR ARCO PROBLEMS

Mr WOLPE. I guess the question, though, that I would submit is 
the one the chairman was posing, which is whether or not the most 
direct remedy for the problem you face is an alteration of the 
export policy. My understanding is, for one thing, the State of 
Alaska is dealing with some of these issues in the courts presently 
Isn't that correct?

Mr. BLUM. Yes, they are.
Mr. WOLPE. And the Energy and Commerce Subcommittee staff 

has indicated that members may be requesting the IRS investigate 
Arco's tax calculation and that the FTC or the Antitrust Division
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of the Department of Justice ought to perhaps investigate Arco's 
operations for possible antitrust violations.

Mr. BLUM. All of those things are true, but let me take them one 
at a time. The IRS will not have an answer to that pricing question 
for a minimum of 5 years. They have told us that. We believe on 
the basis of recent conversations with all of the involved agencies 
that it is going to require a legislative solution and it is going to 
require rethinking the way those taxes are calculated.

Now we believe, and we have talked to several members of the 
Ways and Means Committee, that one starting point will be to get 
rid of that special foreign income provision for Jones Act shipping. 
I think you would have to agree that that is absurd to protect a 
Jones Act ship going from Valdez to Los Angeles, which should be 
generating domestic income.

Mr. WOLPE. I guess what is bothering me is your contention 
that—I would dispute part of it, not all of it—that there would be 
an increase in revenues to the State of Alaska and the Federal 
Government consequent upon the shipping of Alaskan oil. As well 
head prices go up, transportation costs go down. I have no dispute 
about that.

It is your contention that with the increase in Federal revenue, 
there would be a consumer cost

Mr. BLUM. That is correct, but a fraction of the increase in the 
revenue.

Mr. WOLPE. So what you are saying is you want to get the addi 
tional tax revenues and tradeoff for that additional increased con 
sumer cost.

If I understand the problem being presented in the Arco case, it 
relates to Arco industry practices, and I guess the question I would 
raise is whether or not there is a remedy that is findable that 
would both generate the additional revenue that may be lost "inap 
propriately"—and I am not making a judgment because I do not 
pretend to understand the complexity of that issue—without at the 
same time also adding to additional consumer costs.

Mr. BLUM. I think you are quite correct. There may be a findable 
remedy. But let's go back and ask how this happended because it 
discloses some underlying problems which cannot be ignored. We 
have British Petroleum, which owns Sohio, that cannot use any 
thing but leased Jones Act ships.

We also have a situation where, since the Federal Government 
and the State of Alaska are paying the bill, they do not care what 
it costs. As a result, there are a group of shipowners with 40-year- 
old ships who cannot meet the demand in that service, who are 
prepared to receive and are paid four times the value of that trans 
portation.

If you can tell me how that is wise public policy or in the con 
sumer interest or that of anyone but the ship operators and the 
guys on those ships' interest, I would love to hear it.

Mr. WOLPE. If you can tell me why it makes more sense to re 
quire American consumers to purchase more expensive foreign oil, 
I would like to hear it.

Mr. BLUM. You do not require it Remember, of course, if the oil 
really is cheaper it will still come to market and it will come to 
market in the United States. I do not think that the Japanese are

28-755 O - 86 - 23
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going to get any bargains. I think when you start analyzing the tax 
prices, remember most of those prices you have been looking at in 
analyzing them, and I know the consumer groups have done a 
study on this, most of those prices are the product of tax manipula 
tion.

The lower the wellhead price in the United States, the lower the 
windfall profits tax, the higher the foreign tax price, the higher the 
foreign tax credit and I think what you are looking at when you 
play around with those disparities is real problems in U.S. tax law.

INCENTIVE TO ENCOURAGE EXPANDED NORTH SLOPE PRODUCTION

Mr. WOLPE. Let me ask a question of you, Mr. Hoyler Is it your 
impression there is insufficient incentive at the moment to encour 
age expanded production of North Slope oil? As I understand your 
argument, what it hinges on is the proposition that the higher 
wellhead price will encourage greater production. I take it implicit 
ly there is not sufficient incentive to encourage greater production 
right now

Mr. HOYLER. You correctly understand my argument, to the 
effect that you will see more incentive to produce when the expect 
ed price is higher Any prospective producer, again looking at this 
long lead time between the time that he makes the decision to bid 
on a lease sale and then begin the process that will put him in a 
position to produce a barrel of oil 5 to 8 years from now, has to 
make lots of assumptions about how much oil he is going to find, 
first of all, because he does not know until he drills.

Second, he has to make some assumption about what the world 
oil price will be over that time period. In any situation like that, if 
he knows the price will be $2 or $3 higher than it would otherwise 
be, that his wellhead price would be higher than it would otherwise 
be, he is willing to undertake more risk to produce more.

Mr. WOLPE. I have no question the oil companies would like to 
have greater profits. I am also aware every time that argument has 
been advanced it has been advanced on the goal of stimulating new 
production.

But I think there comes a time when it is appropriate to ask, 
when is enough enough incentive? And if you take a look at what 
is happening on the Alaskan North Slope in terms of the enormous 
interest on the part of the oil industry to bid for new leases and 
the exploration, I find that case very difficult to sustain.

Mr. HOYLER. You do not believe we will get more oil and people 
will take more risks to find oil?

Mr. WOLPE. Not substantially more than is now being obtained 
through the already existing, very substantial incentives that are 
being provided.

Mr. HOYLER. The prices producers could get for oil were substan 
tially higher than the marginal cost of producing that oil in the 
Persian Gulf back in 1973. Nevertheless, when the price shot up in 
1973, we saw an enormous supply response. Similarly, we have 
seen an enormous supply response since the 1979 disruption with 
these higher prices.

I agree that oil producers are in business to make a profit. There 
fore, when they see the prospect of making more profit, they make
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more investments and take risks to find more oil rather than 
spending their money in some other way.

Mr. WOLPE. I think that presumes certain assumptions about the 
characteristics of the industry which I am not sure are really an 
accurate characterization. But let me leave that at this point

Thank you very much.
Mr. BONKER. Thank you, Mr. Hoyler and Mr. Blum
Will the next witnesses please approach the witness table. 

Howard Marlowe will be representing the Alaska Coalition to Keep 
Oil. He is the associate director of the Department of Legislation, 
AFL-CIO, and is accompanied by Mark Cooper, research director, 
Consumer Energy Council of America, Jack Goldstein, vice presi 
dent and economist, Overseas Shipholding Group, and Charles Fra- 
zier, director of the Washington office, National Farmers Organiza 
tion.

For the benefit of the witnesses and subcommittee members, we 
do have a vote on the House floor. We will attempt to proceed with 
the hearing without disruption. So if you see members come and 
go, the purpose is to make that vote.

Mr. Marlowe, I know you are representing a wide range of 
people and you have some strong views on this particular issue. 
You may proceed at this time.

STATEMENT OF HOWARD D. MARLOWE, ASSOCIATE DIRECTOR, 
DEPARTMENT OF LEGISLATION, AFL-CIO, ON BEHALF OF THE 
COALITION TO KEEP ALASKA OIL
Mr. MARLOWE. Thank you very much, Mr. Chairman. We appre 

ciate very much your consideration in scheduling our testimony 
today. We also appreciate very much the assistance of your staff.

We thank the subcommittee for the opportunity to express the 
views of the Coalition to Keep Alaska Oil. The membership of our 
coalition, which is listed in an attachment to our prepared state 
ment, is broad-based. We are composed of consumer, labor, indus 
try and agricultural organizations, each of whom strongly supports 
an extension of the current restriction on the export of Alaskan oil. 
To that end, each of the members of our coalition strongly supports 
H.R. 1197, introduced by Representatives Stewart McKmney and 
Howard Wolpe. This bill, which has the support of more than half 
the Members of the House, provides for an indefinite extension of 
the current oil export restrictions contained in the Export Adminis 
tration Act.

Crude oil is obviously a precious domestic resource and, recogniz 
ing this fact, Congress included restrictions on the export of Alas 
kan oil when it adopted the Trans-Alaska Pipeline Authorization 
Act in 1973. At that time Congress established a clear-cut national 
policy that the primary use of oil from the North Slope of Alaska 
was to be for domestic purposes Congress reaffirmed and strength 
ened that policy in 1977 and again in 1979 by including oil export 
restrictions in the Export Administration Act. These, as you know, 
expire on September 30, 1983.

The provisions under 7(d) of the Export Administration Act are 
eminently reasonable. They make it clear that exports of the Alas 
kan oil should occur only if they benefit the Nation and result in
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lower costs to American refiners and consumers. In addition, they 
require the President to consult with, and seek the approval of, 
Congress prior to any export of Alaskan oil. For a nation whose 
economy depends on oil, existing in a world whose oil supply is 
finite and at times unstable, the restrictions of section 7(d) make 
sense.

BENEFITS OF DOMESTIC USE OF ALASKAN OIL

Alaskan oil plays a vital role in our economy. We use it in our 
cars and homes. It has helped to strengthen America's energy secu 
rity by reducing our reliance on imported oil. In times of national 
emergency, the availability of large secure supplies of Alaskan oil 
helps assure our economy and our Armed Forces will have the oil 
they need.

The use of American ships to carry Alaskan oil has helped to 
assure the availability of U S.-flag ships with trained seagoing 
manpower. These resources are vital to our economy in both times 
of peace and hostilities. Alaskan oil has also provided jobs in the 
steel and auto industries, as well an many other sectors of our 
economy, while it has helped to maintain the vitality of our mari 
time and ship construction industries as well. It has also helped 
maintain the vitality of many U.S. ports in the economies of the 
communities and regions they serve.

Mr. BONKER. Mr. Marlowe, I am sorry to interrupt at this point, 
but we will have to go into a momentary recess, given the vote on 
the floor. Mr. Wolpe has already left and he should be back in a • 
few minutes, and he will proceed with the hearing So the recess 
should last only 2 or 3 minutes.

The subcommittee will stand in recess.
[Recess.]
Mr. WOLPE. The hearing will resume.
I understand, Mr. Marlowe, you had just begun your testimony. 

You may continue.
Mr. MARLOWE. Thank you, Mr. Wolpe.
Alaskan oil also benefits American consumers. Its delivered price 

is at or below the level of comparable grades of domestic or import 
ed crude oil. In addition, each barrel of Alaskan oil produces over 
$6 in revenue for the Federal Government, more than $5 in reve 
nue for the State of Alaska, and over $5.50 in profits to the produc 
ing oil companies. I think all of us would agree that those are very 
lucrative numbers for the parties involved.

The export restrictions contained in section 7(d) simply require 
the President and Congress to weigh the many benefits gained 
from the domestic use of Alaskan oil against whatever benefits 
may accrue from an export of that oil.

It is the height of folly to suggest that Americans give up access 
to the secure source of Alaskan oil and become more dependent on 
imported oil. Nevertheless, that is the likely result of removing the 
restrictions contained in section 7(d).

Many of those who urge this reckless course recommend that we 
export Alaskan oil to Japan in exchange for Mexican oil. But the 
provisions of section 7(d) in no way prohibit such an arrangement. 
All they do is provide sound assurance that any export or swap
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must benefit the broad interests of this Nation, rather than any pa 
rochial interest.

NEED FOR EAA PROVISION TO WEIGH CONSUMER INTERESTS

There are those who would terminate section 7(d) on the grounds 
that it somehow restricts our ability to establish fair trade with 
Japan. In truth, the removal of the restrictions would actually ag 
gravate trade problems with Japan and do nothing to mitigate the 
damage that Japan's unfair trade policies have wrought on the 
manufacturing and agricultural sectors of the economy. While ex 
ports to Japan would result in a marked improvement of that coun 
try's trade balance with the United States, it would not improve 
the United States balance of trade since the oil exports would have 
to be replaced with imports that would likely carry a higher price.

Section 7(d) was adopted because Congress wisely believed that 
other statutory restrictions on the export of Alaskan oil were inad 
equate For example, the provisions of the Trans-Alaska Pipeline 
Reauthorization Act, which became part of the Mineral Leasing 
Act, do not require that an export or swap of Alaskan oil result in 
any benefit to American consumers, nor do they require that any 
such arrangement be made pursuant to a contract that can be ter 
minated in the event of a U.S. oil supply disruption. In addition, no 
other statute gives Congress the full opportunity to review and ap 
prove a proposed export that is provided in section 7(d) of the 
Export Administration Act.

The circumstances which led Congress to enact section 7(d) in 
1977 remain as compelling today as they were 6 years ago. The 
shortsighted proposals to remove the Alaskan oil export restric 
tions of the Export Administration Act would endanger the Na 
tion's economic and defense security and harm American consum 
ers by importing higher priced oil.

In the final analysis, it is the responsibility of those who oppose 
section 7(d) to demonstrate to Congress and the American people 
how the restrictions on the export of Alaskan oil have harmed the 
national interest. It is their responsibility to produce evidence that 
section 7(d)'s protection of national and consumer interests has pre 
vented an oil export that would benefit the American people. And 
it is their responsibility to prove that the export restrictions have 
been detrimental to the energy security and defense interests of 
this country.

This is a burden of proof that has proved too weighty for the op 
ponents of section 7(d). The Coalition to Keep Alaska Oil urges this 
subcommittee to extend the Export Administration Act provisions 
that place reasonable restrictions on the export of Alaskan oil.

[Mr. Marlowe's prepared statement follows:]
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PREPARED STATEMENT OF HOWARD D MARLOWE, ASSOCIATE DIRECTOR OF 
LEGISLATION, AFL-CIO, ON BEHALF OF THE COALITION TO KEEP ALASKA OIL

We thank the Subcommittee for this opportunity to express the views of the 

Coalition to Keep Alaska Oil. The membership of our Coalition, which is listed in an 

attachment to this statement, is broad-based We are composed of consumer, labor, 

industry and agricultural organizations, each of whom strongly supports an extension 

of the current restrictions on the export of Alaska oil. To that end, each of the 

members of our Coalition supports H.R. 1197, introduced by Representatives Stewart 

McKinney and Howard Wolpe. This bill, which has the support of more than half of the 

members of the House, provides for an indefinite extension of the current oil export 

restrictions contained in the Export Administration Act.

Crude oil is a precious domestic resource. Recognizing this fact, Congress 

included restrictions on the export of Alaska oil when it adopted the Trans-Aiaska 

Pipeline Authorization Act in 1973. At that time, Congress established a cle^r-cut 

nationuJ policy that the primary use of oil from the North Slope of Alaska was to be 

for domestic purposes. Congress reaffirmed and strengthened that policy in 1977 and 

again in 1979 by including oil export restrictions in the Export Administration Act. 

These restrictions expire on September 30, 1983.

Under Section 7(d) of the Export Administration Act, the President must 

fjnd that exports of Alaska oil are in the national interest, will not diminish the

toial quantity or quality of crude oil available in the U S., will result in lower
\

oil acquisition costs to refiners, will result in at least 75 percent of the cost 

savings being passed on to consumers, and will be made pursuant to contracts which 

may be terminated if U.S. crude oil supplies are interrupted, threatened or 

diminished.
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The provisions of Section 7(d) are eminently reasonable. They make it 

clear that exports of Alaska oil should occur only if they benefit the nation and 

result an lower costs to American refiners and consumers. In addition, they require 

the President to consult with, and seek the approval of, Congress prior to any export 

of Alaska 01L The oil located on the North Slope of Alaska is a vital American 

resource that is being, and should continue to be, used to benefit our economy. No 

export of this oil should be allowed to occur unless it is in the national interest 

and unless it will benefit American consumers. For a nation whose economy depends on 

oil, existing in a world whose oil supply is finite and at times unstable, the 

restrictions of Section 7(d) make sense.

It is important that Congress appreciate the vital role Alaska oil plays in 

our economy. In 1982, for example, more than 1.6 million barrels of North Slope 

crude were sent through the Trans-Alaska Pipeline each day Almost half of that 

I oiaI was sent to refining centers on the West Coast, Alaska and Hawaii. Thr 

remajndcr was sent to refineries on the Gulf and East Coasts, the U S. Virgin 

Islands, and Puerto Rico. Alaska oil is used to put gasoline in our cars, to heat 

our homes and to fuel our factories. From 1980 through 1982, 31.4 million barrels of 

Alaska oil were used to fill our Strategic Petroleum Reserve

Alaska oil has helped to strengthen America's energy security. Since 1973, 

the U S has sought to increase national energy self-reliance That policy has 

nlready sucn a dramatic reduction in our reliance on imported oil and an increase in 

our capacity to develop and make use of domestic supplies of energy. Alaska oil has 

played an important role in this success

In time of national emergency, the availability of large, secure supplies 

of Alaska oil help to assure that our economy and our Armed Forces will have the oil
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they need. The use of American ships to carry Alaska oil has helped to assure the 

availability of U.S.-flag ships with trained seagoing manpower. These resources are 

vital to our economy in both times of peace and hostilities. Alaska oil has also 

provided jobs in the steel and auto industry as well as many other sectors of the 

economy, while it has helped to maintain the vitality of our maritime industry, 

as well. It has also helped to maintain the vitality of many U.S. ports and the 

economies of the communities and regions they serve.

Alaska oil also benefits American consumers. Its delivered price is at or 

below the level of comparable grades of domestic or imported crude oil. For example, 

in East Coast markets, Alaska oil has been selling for approximately $3.80 per barrel 

less than imported oil Each barrel of Alaska oil produces over $6 in revenues for 

Lhe Federal government, more than $5 in revenues for the State of Alaska, and over 

$S.50 in profit to the producing oil companies

The export restrictions contained in Section 7(d) simply require the 

Prt sident and Congress to weigh the many benefits gained from the domestic use of 

Alaska oil against whatever benefits might accrue from an export of that oil. They 

are based on the fact that Americans have borne hardships and enormous costs as a 

consequence of our national dependence on imported oil. The difficulties created by 

oil shortages have created strong support among the American people for energy 

programs that enable the U.S. to conserve energy and expand the supply of domestic 

energy resources.

It is the height of folly to suggest that Americans give up access to the 

secure source of Alaska oil and become more dependent on imported oil Nevertheless, 

that is the likely result of removing the restrictions contained in Section 7(d) 

Many tjf those who urge this reckless course recommend that we export Alaska oil to
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Japan ]n exchange for Mexican oil But the provisions of section 7(d) in no way 

prohibit such an arrangement All they do is provide sound assurance that any export 

or swap benefit the broad interests of this nation, rather than any parochial 

interest. In fact, there is considerable doubt that Mexico could increase its 

production in an amount necessary to offset our loss of Alaska oil. And an increase 

in Mexican oil exports to the U S would be contrary to that country's policy of 

limiting its dependence on any single buyer of oil. In addition, Japan does not take 

a sufficient quantity of Mexican oil to swap for the Alaska oil it would receive 

Thus, it is likely that a substantial portion of the additional oil imports needed to 

replace Alaska oil would come from the Middle East—the very source of supply on 

which we are trying to reduce our dependence. Section 7(d) assures that Congress 

would be directly involved in any decision regarding Alaska oil that might result in 

an increased reliance on imported oil.

There are those who would terminate Section 7(d) on the grounds that it 

somehow restricts our ability to establish fair trade with Japan. In truth, the 

removal of the restrictions contained in Section 7(d) would actually aggravate trade 

problems with Japan. Of course, exporting Alaska oil to Japan would give that 

country a vastly improved balance-of-trade with the U.S. But this reduced trade 

deficit would also greatly reduce pressures for a more realistic valuation of the 

Yen. Over the last two years, the sharp drop in the value of the Yen has increased 

the inflow to the U.S of manufactured goods from Japan, causing job losses and the 

serious disruption of U.S. manufacturing industries The undervaluation of the Yen 

and the unfair trade policies of Japan must be addressed directly, not masked 

artificially by the export of a vital commodity The export of oil, which is not 

labor intensive, instead of the export of much more labor intensive manufactured
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goods would be very costly to the U.S. in terms of jobs Overall, the U.S. trade 

balance would not be helped by the export of Alaska oil since the exports would have 

to be replaced by imports. The likely higher price of the imported oil, coupled with 

payments for the use of foreign ships and the heavy cost of discontinuing use of U S 

ships would hurt our overall balance-of-payments

Some proponents of terminating the restrictions of Section 7(d) argue that 

American security would be enhanced if Japan had access to the more secure oil supply 

offered by Alaska oil Although it is not desirable for Japan to face the threat of 

oil blackmail, it is the U.S. which is the most likely target of oil blackmail 

because of its foreign policy responsibilities. It would be harmful to the interests 

of both Japan and the U.S. if American vulnerability to oil blackmail were heightened 

because of increased U.S. dependency on oil imports.

Similarly, proponents of terminating Section 7(d) argue that exporting 

Alaska oiJ to Japan might reduce the likelihood of joint energy ventures between 

Japan and the Soviet Union. We agree that any such venture would be contrary to the 

interests of the U S However, it is unlikely that the amount of oil available to 

Japan from the North Slope fields (which are expected to peak at 1.8 million barrels 

a day in 1988) would provide any significant influence on such a Japanese decision. 

In addition, efforts to prevent the Japanese from becoming dependent on the Soviet 

Union for energy should not employ the tool of increasing the energy import 

dependency of the United States.

Section 7(d) of the Export Administration Act was adopted because Congress 

wisely believed that other statutory restrictions on the export of Alaska oil were 

inadequate. For example, the provisions of the Trans-Alaska Pipeline Authorization 

Act (which became part of the Mineral Leasing Act) do not require that an export or
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swap of Alaska oil result in any benefit to American consumers nor do they require 

LhaL any such arrangement be made pursuant to a contract that can be terminaLed in 

the event of a U.S. oil supply disruption. Thus, if Congress does not extend the 

provisions of Section 7(d), an export of Alaska oil could take place that would not 

provide cost benefits to American consumers and that would leave the U S. vulnerable 

during an emergency. In addition, if Section 7(d) is not extended, Congress will be 

denying itself a full opportunity to review the facts and proposed benefits of an 

export of Alaska oil

In the final analysis, it is the responsibility of those who oppose 

Section 7(d) to demonstrate to Congress and the American people how the restrictions 

on the export of Alaska oil have harmed the national interest It. is their 

responsibility to produce evidence that Section 7(d)'s protection of national and 

consumer interests have prevented an oil export that would benefit the American 

people And it is their responsibility to prove that the export restrictions have 

boen detrimental to the energy security and defense interests of this country This, 

Mr. Chairman, is a burden of proof which has proved too weighty for the opponents of 

Section 7(d).

The circumstances which led Congress to enact Section 7(d) in 1977 remain 

as compelling today as they were six years ago. Although the recession has created a 

temporary respite from the pressures exerted by the OPEC cartel, the need to reduce 

U.S dependence on imported oil must remain a vital concern of our national policy 

The shortsighted proposals to remove the Alaska oil export restrictions of the Export 

Adminibtration Act would endanger the nation's economic and defense security and harm 

American consumers by importing higher priced oil Therefore, the Coalition to Keep 

Alaska Oil urges this Subcommittee to extend the Export Administration Act provisions 

that place reasonable restrictions on the export of Alaska oil.
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Organizations involved in the Coalition to Keep Alaska Oil

AFL-CIO
American Institute of Merchant Shipping
American Maritime Association
American Maritime Officers Service
Americans for Indian Opportunity
Carpenters, International Brotherhood of
Citizens/Labor Energy Coalition
Consumer Energy Council
Consumer Federation of America
Dillingham Ship Repair
International Longshoremens' and Warehousemens' Union
International Organization of Masters, Mates & Pilots, ILA, AFL-CIO
Joint Maritime Congress
Labor-Management Maritime Committee
Ladies Garment Workers, International Union
Machinists, International Association of
Marine Engineers Beneficial Association, District #2
Maritime Institute of Research and Industrial Development
National Farmers Organization
National Farmers Union
National Marine Engineers Beneficial Association
National Maritime Council
National Maritime Union, AFL-CIO
Northville Industries
Ogden Marine
Port of Portland
Seafarers International
Shipbuilders Council of America
Sonat Marine
Sun Company, The
Transportation Institute
United Auto Workers
United Steelworkers of America
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Mr BONKER Thank you very much, Mr. Marlowe. 
I call now on Dr. Mark Cooper, the research director of the Con 

sumer Energy Council of America.

STATEMENT OF MARK COOPER, RESEARCH DIRECTOR, 
CONSUMER ENERGY COUNCIL OF AMERICA

Mr. COOPER. Thank you, Mr. Chairman.
You have the prepared comments of the Consumer Energy Coun 

cil, as well as the detailed analysis, which is in essence a review of 
the last 2 years of analysis that has been done on the issue. l In my 
testimony I ask that the record be held open until we can see the 
current thinking, because, having looked over with great care the 
last 2 years of analysis, we are convinced that the restrictions, the 
conditions in the current Export Administration Act, should be ex 
tended.

CONSUMER OPPOSITION TO REPEAL OF ALASKAN OIL BAN

I think that I would like to grab a phrase from an earlier witness 
in making a few points. Whether the conclusion is intuitive or 
counterintuitive, I think that the American consumer, having 
looked at the record and the evidence, has the correct intuition to 
reject the repeal of these conditions. It is correct for the following 
reason:

We are told we should give up short-term price increases—which 
most of the analyses estimate at between $1 and $2 billion—for 
some long-range future when prices will come down. I submit that 
if you look at the arithmetic, the increase in after-tax profits on 
currently existing fields which are subject to windfall profits taxes 
are something on the order of a quarter a barrel.

There is no future distant enough when 25 cents a barrel will in 
crease significantly the finding and exploitation of oil in the North 
Slope and thereby give the consumer price relief. And if you do the 
arithmetic on new fields, not subject to windfall profits taxes, you 
are only talking about increased after-tax profits on the order of a 
dollar a barrel, against profits on North Slope operations that are 
in the teens already.

Consumers are right not to swap immediate price increases for 
some very distant future when more oil will flow from Alaska. The 
price increases will not significantly increase free world oil supply 
and will not reduce consumer prices, even in the long run.

NATIONAL ENERGY SECURITY

The second major issue where we are told our intuition is incor 
rect is in the area of national energy security. Others have made 
proposals on how we can always get the oil back. We can mothball 
the fleet and use it, et cetera. We believe that an active fleet that 
Alaskan oil maintains in the domestic trade is a major contributor 
to national energy security

1 The Consumer Energy Council report entitled, "The Consumer and Energy Impacts of Oil 
Exports" is retained in subcommittee files
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It is very easy to forget that we are still the largest importer of 
crude oil and product in the world—close to Japan, occasionally 
slightly smaller than Japan. We still import one-third of our oil.

Most previous supply problems have not, in fact, triggered the 
International Energy Agreement. They have been shortfalls of 
small magnitude that created massive increases in the price of oil 
and in the value of oil to this country during disruptions. We will 
want Alaskan oil to avoid short-term dislocations and price in 
creases because the perfectly fungible market is perfectly unrealis 
tic.

During disruption, there will be a significant delay in when we 
get the oil back, and when we can move the oil from the West, 
where it is likely to be plentiful, to the East, particularly the east 
coast, where it is likely to be in shortage So the consumer's intui 
tion that the current arranagement—keeping a very large part of 
national production and maintaining an active, operative fleet—is 
in fact correct as far as we can tell.

TAX BENEFITS

With respect to revenues, we believe, contrary to the arguments 
about tax scams and so forth, that insofar as there is leeway in the 
world oil system it has been to the benefit of the American con 
sumer. We are the largest producer of oil and one of the largest 
importers in a soft market. Consumers on the west coast and on 
the gulf coast have benefited from the fact that there has been a 
soft market, that there has been 800,000 barrels of oil moving 
across Panama, creating two markets, the west coast market and 
the gulf coast market, where there has been some, albeit not a 
great deal of price relief for consumers.

We do not believe that those consumer benefits are tax scams. 
They are the real workings of the marketplace. And it is interest 
ing that the consumers are always accused of not putting faith in 
market forces. Here is one case where you can clearly identify con 
sumers benefiting from whatever competition there is, and Lord 
knows there ought to be more, in the oil industry. We find it re 
markable that those who support market forces would try to 
reduce the supply and demand balances that favor consumers on 
the gulf and west coasts.

I believe that the consumers' intuition is in fact quite correct in 
this regard, and we have provided the subcommittee with our anal 
ysis to substantiate it.

[Mr. Cooper's prepared statement follows:]



713

PREPARED STATEMENT OF MARK COOPER, DIRECTOR OF RESEARCH, CONSUMER ENERGY
COUNCIL OF AMERICA

Mr. Chairman and Members of the Committee:

My name is Dr. Mark Cooper and I am Director of Research 

of the Consumer Energy Council of America (CECA). CECA is a 

broad-based coalition of major national consumer, labor, farm, 

public power, rural electric cooperative, senior citizen, urban 

and low income organizations (see attached list).

I appreciate the opportunity to give the Committee the 

consumer point of view on Alaskan oil exports. In the past two 

years, as the Reagan Administration and others have contemplated 

doing away with Section 7(d) of the Export Administration Act, 

there has been a host of studies — some published, most 

unpublished (but very public) — about the impact of exports. 

Confusion has reigned supreme as the various agencies in the 

Administration and interest groups outside of it have pushed 

estimates one way or the other to suit their purposes. Because 

of this confusion and the vital importance of this issue, we have 

undertaken a detailed analysis of the impact of exports. The 

attached report documents our concerns and establishes the basis 

for our conclusions about the impact of Alaska oil exports on the 

consumer and national energy interests.

In my remarks today, I will only state our basic 

conclusions. Since no consumer group has heretofore been 

involved in the formal review process (least of all within the 

Administration), I think that our perspective should prove 

refreshing.
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In fact, as the Administration has now framed the matter 

and placed it before this Committee and the Congress, it has 

focused attention on two central points — the consumer 

protection provisions in Section 7(d) and the strength of the 

guarantees in Section 7(d) that exports would not detract from 

national energy security. By proposing to fall back on the 

stipulations of other laws, it has proposed, in essence, to 

abolish the consumer protection test and to weaken dramatically 

the national energy security test contained in Section 7(d). The 

Consumer Energy Council of America believes that these steps 

would be disastrous. As a representative of the Consumer Energy 

Council, I welcome this focus and will deal with each of these 

broad issues in my remarks. I leave other issues of equal 

importance, such as national defense and international trade 

policy — all of which argue against the Administration's 

position — to representatives of other organizations whose 

expertise lies in those areas.

Our analysis leads us to conclude that exports would not 

decrease consumer prices. Quite the contrary, they are likely to 

increase them by between $1 and $2 billion.

Our analysis leads us to conclude that exports will not 

improve the national energy picture in any way. Quite the 

contrary, they will complicate and worsen it in a number of ways.

Oil imports from insecure foreign sources will increase, 

not decrease. The capacity to move oil from the West to the East 

Coast during supply/price disruptions will be destroyed. The
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United States will become enmeshed in extremely complex bilateral 

oil trade relations, which could well reduce the supply of oil 

available during critical periods. Support for policies and 

programs to enhance national energy flexibility and insulate the 

U.S. from the potential shocks of the world oil system would be 

undermined.

Thus, by no stretch of the imagination can the consumer 

and national energy security tests of Section 7(d) of the Export 

Administration Act be met. The desire of the Reagan 

Administration and others to use Alaskan oil to solve other 

problems must not be allowed to override the basic consumer and 

energy importance of Alaskan oil and the fundamental 

reasonableness of the conditions which Congress has imposed on 

the export of Alaskan oil. Therefore, we urge the preservation 

of those conditions.

I have provided the Committee with our research that 

gives the detailed analyses that led us to these conclusions. I 

would request that the Committee hold the record open until the 

Administration comes forward with its current analysis so that we 

can have time to ascertain the thought processes that have led it 

to its conclusions. I will be more than happy to offer comments 

on that analysis once it becomes available. I would be glad to 

work with the Committee in whatever way it deems appropriate to 

assure that oil export policy decisions take full cognizance of 

the consumer and national energy security implications.
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Mr. BONKER. Thank you, Mr. Cooper 
Mr. Frazier.

STATEMENT OF CHARLES L. FRAZIER, DIRECTOR, WASHINGTON 
OFFICE, NATIONAL FARMERS ORGANIZATION

Mr. FRAZIER. Thank you, Mr. Chairman. I appreciate the oppor 
tunity to appear here today on behalf of our membership. We are 
an organization of farmers and ranchers. I believe you will note 
that in the list of coalition sponsors, the National Farmers Union, 
a sister organization, is also a member of the coalition, although 
they do not appear here today.

I do not come before you as an expert in oil or, for that matter, 
in transportation, but largely to express our concern. It can be 
briefly summarized in this manner. Over the last 4 years, our net 
income in farming has dropped from something like $32.5 billion to 
$16 billion, $13.5 billion, or $19 billion, depending upon how you 
may rack up the Government program payments going to farmers.

We are threatened with a continuing low net farm income at this 
time and for the foreseeable future. The PIK Program recently an 
nounced by the administration promises some temporary relief, in 
fact, the possiblity of some price improvement in 1984 and 1985 
But by and large, we still face a bleak future in the farming indus 
try, and I believe by most standards our industry is regarded as 
one of the largest, if not the largest, user of petroleum products 
and its byproducts in this country today.

So briefly summarized, we simply cannot quite accept or believe 
the proposition that we should give up control of the Alaskan oil 
supply and risk another round of inflated costs of fuels and other 
products derived from petroleum that we must use in farming in 
the years ahead. Consequently, we are in this coalition to protect 
the Alaskan oil supplies for our own use to the fullest extent we 
may do so.

Thank you.
Mr. BONKER. Thank you, Mr. Frazier.
Mr. Goldstein.

STATEMENT OF JACK GOLDSTEIN, VICE PRESIDENT AND 
ECONOMIST, OVERSEAS SHIPHOLDING GROUP

Mr. GOLDSTEIN. Thank you, Mr. Chairman.
I am vice president and chief economist of Overseas Shipholding 

Group [OSG], a major independent shipowner of unsubsidized tank 
ers active in the carriage of Alaskan crude oil. Since the discovery 
of crude oil in northern Alaska in the late 1960's, OSG has invested 
in excess of $300 million for new tanker construction and the up 
grading of existing vessels. All of these investments were made at 
risk, with no charters in hand at the time of contract commitment.

While substantial, the company's recent investment in U.S.-flag 
tankers represents only a small part of the $4 billion capital out 
lays for unsubsidized tankers since 1970. By far the major part of 
this expenditure was made specifically for vessels to transport 
Alaskan crude from Valdez to the lower 48 States. This unprece 
dented investment in unsubsidized U.S. construction was made pos 
sible only by two vital pieces of law: First, the Jones Act, which
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restricts domestic waterborne commerce to vessels built without 
subsidy in the United States, manned by U.S. citizens, and docu 
mented under U.S. laws; and second, the Trans-Alaska Pipeline 
Authorization Act, which made clear the intent of Congress to re 
strict North Slope oil to domestic use. Later legislation, embodied 
in the Export Administration Act, further strengthened the ban on 
Alaskan crude exports on two occasions.

Despite these repeated and clear expressions of congressional 
intent over a decade, we are apparently faced with still another at 
tempt, the third in 5 years, to alter course in midstream.

The impact of such a change on the tanker fleet, after virtually 
all of the risk capital has been committed, requires little explana 
tion. Suffice it to say that the export of even 300,000 barrels per 
day would result in the layup or scrapping of virtually every inde 
pendent ship not on long-term charter, and that accounts for most 
of the vessels

TRANSPORTATION COSTS

We have heard just now the view that perhaps the domestic 
tanker industry is profiteering, that the country in effect is paying 
$2.5 billion in excess transportation costs. What are the facts?

If you do a very simple calculation, take the entire North Slope 
production of 1 5 million barrels a day, with 800,000 barrels a day 
going to the west coast, which is a fact, and about 700,000 moving 
through Panama to the gulf, and use the numbers, the costs which 
have been generally provided by everyone—that is, $1.25 per barrel 
for oil going to the west coast and $4 for oil going to the gulf— 
when you multiply this, the total cost of shipping 1.5 million bar 
rels per day in American ships is $1.5 billion, not $2.5 billion, and 
this includes the cost of fuel, the Panama pipeline tariff, the cost of 
labor, the cost of amortizing the 4 billion dollars' worth of capital 
expenditures. So $2.5 billion is simply nonsense.

Second, we have heard the comment that the oil companies do 
not care what they pay for American ships for some reason. They 
can pass it on internally. Well, let me tell you, that is simply ridic 
ulous. The oil companies come into the markets for ships. Competi 
tion is extremely intense. Five cents a ton will get the cargo; that 
is how severe the competition is.

DOMESTIC TANKER FLEET

Well, what is the real situation with respect to the domestic 
tanker fleet? The industry during the past 2 years has entered a 
period of severe recession, especially the tankers below 100,000 
tons. During this period close to one-fourth of the vessels in the 
fleet were scrapped or endured layup. Freight rates fell sharply, in 
some size classes by more than 50 percent in the last 2 years. And 
today there are vessels attempting to get spot charters in the Alas 
kan trade which are willing to take rates that do not even cover 
their cost of operations. That means they recover zero of their cap 
ital costs. They either take the rate or go into layup; that is the 
choice they have.

As a result of this situation, the significance of tanker transpor 
tation costs as a proportion of the landed price of North Slope
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crude on the gulf and east coasts has declined from about 25 per 
cent in 1978 to less than 15 percent right now, and if you look at 
the spot market it is probably closer to 10 percent. Further declines 
are expected as higher cost charters gradually expire.

In addition to the immense investment in new tanker capacity, 
major new expenditures have been made in processing facilities 
and improved logistics. Probably the most important improvement 
is represented by the Panama pipeline. This facility, made possible 
by a 3-year throughput commitment, has increased the potential 
for further gradual cost improvements and has expanded the trans 
port potential for moving Alaskan crude to eastern markets. This 
is another instance in which capital outlays of hundreds of millions 
of dollars were made on the basis of existing law. Without that law, 
this investment would not have been possible.

Again, I am reminded by something said by a previous witness, 
that repeal of the ban somehow would generate a series of bonan 
zas for the country—a tremendous increase in leasing revenues on 
the part of the Federal Government, increased oil production, and 
an improvement in gross national product, lower prices—all of this 
generated by a $1 or $1 50 increase in the wellhead value of per 
haps 300,000 or 400,000 or 500,000 barrels of Alaskan oil.

Well, Mr. Chairman, I believe this scenario is silly. Since 1979 we 
have seen oil prices run from $13 to $39, coming down to $29. The 
price gyrates weekly. It is ridiculous to think a $1 change in price 
would produce anything but noise. You could not find it. It is trivi 
al.

ECONOMIC AND SECURITY BENEFITS OF RETAINING BAN

But getting back to my statement, there are well-known national 
economic and security benefits involved in retaining Alaskan crude 
for domestic use. What are the purported benefits of exports7

The consumer, at least on the west coast, will pay a higher price 
for refined products. The Federal Government's revenue base will 
not be meaningfully enhanced, as the negative effects from lost 
income taxes and defaults on title XI and other Federal guarantees 
offset any benefits from increased wellhead realizations on tax rev 
enues. The North Slope producers, with their commitments to 
owned and chartered tankers and the Panama pipeline, would not 
benefit from exports In fact, I believe they are all opposed to it, 
and if these companies do not see any benefit, are these not the 
people that are going to be drilling and spending their money on 
leases?

Finally and most curiously, it has been suggested that exports of 
Alaskan crude oil are necessary to wean Japan away from the at 
traction of Soviet energy resources, and this is given as one of the 
major reasons for promoting the idea. It apparently has been ig 
nored that the political leverage of the United States with respect 
to Japan comes not from exports of raw materials, which already 
are quite considerable, but from the access of Japanese manufac 
tured goods to the United States market One wonders how many 
Japanese automobiles and consumer electronic goods can be sold to 
the Russians. Indeed, the sale of Alaskan crude to Japan will only 
open further the United States market to Japanese manufacturers.
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Based upon damage to our own national interests, the ban on ex 
ports of Alaskan crude should be made permanent. 

Thank you, Mr. Chairman. 
Mr. BONKER. Thank you, Mr. Goldstein.

ADMINISTRATION INTENTION TO EXPORT ALASKAN OIL

Mr. Marlowe, you have had a chance to hear the administra 
tion's position today, their response to my question that they are 
not advocating the export of North Slope oil to Japan. They merely 
want to remove the legislative provisions that is in the Export Ad 
ministration Act.

Are you convinced that the administration is genuine in its posi 
tion on this matter, that they really do not want to see the export 
of Alaskan oil and if that is the case, what is the harm in repealing 
this provision?

Mr. MARLOWE. Mr. Bonker, very clearly I do not think the ad 
ministration has any doubt about what it wants to do. It does want 
to export Alaskan oil to Japan. I think it is waiting for a green 
light.

Mr. BONKER. Do you say that despite very explicit testimony 
before this subcommittee today?

Mr. MARLOWE. Yes; I think so. I think the analyses that have 
taken place and the studies that have taken place are all leading 
them in the direction that they would like to make the export.

I think it is a political decision on their part as to whether they 
want to announce that they want to make an export, and if this 
Congress does not extend section 7(d) in essence we have given 
them a green light to go ahead and do what they want to do, but 
they may not find it politically expedient to do so right now.

JAPANESE DEMAND FOR ALASKAN OIL

Mr. BONKER. What do you see as the Japanese position on the 
issue? It occurs to me they are the ones to gain, yet we do not see a 
lot of lobbying, we do not see a great deal of activity other than 
rumors about high-priced law firms being contracted for to help 
them on this issue. The subcommittee staff has had no encounters 
whatsoever, directly of indirectly, with the Japanese community. 
Indeed, one reads statements that they do not really want to 
import that oil, they have other sources and their capacity is down, 
there is an oil glut and so forth.

If this were to be repealed and the President really wanted to 
export oil, would the Japanese really want to buy the Alaskan 
crude oil? Are their refineries equipped to handle heavy sulfur 
crude oil?

Mr. MARLOWE. I cannot respond to the condition of their refiner 
ies, but I can say we have not seen any evidence that the Japanese, 
certainly Japanese industry, has a desire for Alaskan oil. It is 
costly for them to get it. It is another foreign source of supply.

I think there has been more interest in the Japanese Govern 
ment in negotiating the arrangement, which is really part of the 
overall trade picture. I think the position that certainly I would 
take is that the Japanese have been looking for Alaskan oil, at 
least some in the Japanese Government have been looking for
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Alaskan oil, as a bargaining chip in the trade discussions that are 
going on They would love to see their trade-deficit reduced sub 
stantially by taking oil, without having to do anything to help the 
manufacturing and agricultural sectors of our economy.

And I think lastly I would say, whether the Japanese are inter 
ested or not, should not determine whether we remove the restric 
tions of section 7(d).

Mr. BONKER. Thank you.
Mr. Roth.
Mr. ROTH. Thank you, Mr. Chairman.
I think Mr. Goldstein addressed himself to the question of the 

tankers, and I was wondering, the tankers that are now being used 
for the shipment of oil, actually, I can see how they would be hurt 
because the Department of Defense would be using those if we had 
a national emergency, would they not?

Mr. GOLDSTEIN. We have to wait for a national emergency for 
them to be used. What happens in between? What happens be 
tween the time we allow exports and the emergency? If you have to 
lay up the ships, who pays the bills?

Mr. ROTH. As far as the statistics you were mentioning there, 
what percentage of the tankers would be injured by this? Whose 
statistics are those?

Mr. GOLDSTEIN. Mine
Mr. ROTH. Those are yours?
Mr. GOLDSTEIN. Yes, but they can be verified very easily.
Mr. ROTH. Thank you.
Thank you, Mr. Chairman.
Mr. BONKER. Thank you.
Mr Wolpe.

CONSUMER IMPLICATIONS OF PERMITTING ALASKAN OIL EXPORTS

Mr. WOLPE. I just wondered if we might have whoever would like 
to do so on the panel respond to some of the contentions that were 
made earlier by Mr. Blum and Mr. Hoyler with respect to the im 
plications, the consumer implications of permitting the export of 
Alaskan oil. I think there were some differences in the thrust of 
what the two gentlemen were saying.

Mr. Blum was arguing, yes, there would be additional consumer 
costs, but the tax savings that would be generated would offset the 
consumer costs. The other gentleman is arguing that indeed over 
the longer haul there would be a consumer savings.

Can you respond to those?
Mr. COOPER. As I tried to say in my excerpted statement, leaving 

the written testimony to speak for itself, I think both witnesses 
admit that the short-term prospect, if you export, is for price in 
creases, and that is essentially the position of the adminstration as 
of last Tuesday, and somewhat less explicitly today, that the condi- 
ton of the act cannot now be met

The question then becomes twofold. Are the current benefits a 
function of tax scams? Mr Blum said any benefits that are accru 
ing in terms of North Slope price have to do with tax scams. I do 
not think so. I think they result from competitive forces, market 
forces. There is a supply-demand balance on the west coast that is
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favorable to consumers. Some of it may be involved in the way 
rates are calculated and companies compute their taxes, but there 
are very serious supply and demand balances favorable to consum 
ers, that will be wiped out if exports take place

With respect to the long-term question of how much crude will 
flow, Mr Hoyler uses big numbers in terms of $5 to $8 billion in 
increased revenues and royalties and leases and so forth. I saw 
where those numbers came from the last time in terms of the Ad 
ministration's analysis, and I believe he was involved in that analy 
sis. They come from projections of the amount of oil in Alaska and 
the amount of oil that will flow as a result of small price increases 
that I just do not believe are possible.

And again, I await the Administration as to whether there are 
specific numbers we can see. But as I see it, you are talking about 
a small price increase. In after-tax profits, especially when you look 
at transportation operations on the North Slope with the pipeline 
and tankers, you are talking about 10 to 15 percent, at the most 20 
percent, increases, in an industry that has seen a tremendous in 
crease in prices. You are talking about very small additions to 
supply. I estimate in my testimony that they are on the order of 
100,000 to 200,000 barrels a day, which is no great addition to the 
free world's energy supply.

There are no new fields that would be developed as a result of 
this decision so far as reasonable analysis leads one to conclude. 
Because of taxes and price differences, what we are talking about 
at best is a slightly accelerated drawdown of fields that would have 
been developed otherwise.

So, from the point of view of the consumer impact, we disagree, 
and here are our points of disagreement: The short term is nega 
tive, everyone recognizes that. The question is, what is the long 
term, and I do not see a counterbalance in the long term.

Mr. WOLPE. Thank you.
Mr. Goldstein.

ARCO PRICING POLICIES CONTROVERSY

Mr. GOLDSTEIN. Yes, Please. I think I believe the fellow's name 
was Mr. Blum who really had a particular problem with the pric 
ing policies of one major oil company active on the west coast and 
also active in the gulf. Without trying to speak for that company, I 
do not pretend to know everything about them, but I will say this: 
They took a significant economic risk when they went into Alaska. 
They were lucky enough to find oil there.

They were also, very early in the game, the first company to 
build very large vessels for the Alaskan trade, and they control the 
largest portion of tankers of any company active on the North 
Slope. They were the first company to upgrade their refineries on 
the west coast to process Alaskan crude, and they have been very 
aggressive in using these advantages, these competitive advantages, 
in expanding their market share on the west coast at the expense 
of independent marketers and other major oil companies, for that 
matter.

I could think of some major west coast refiners that have been 
hurt by their ability to compete on the west coast. I do not know if
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this is a bad thing or a good thing. They have also been ingenious 
in their pricing approach, their strategy. I think it is quite under 
standable. It is debatable whether one should be supportive or not 
of Arco. They have a problem. Mr. Blum represents people who 
have a problem. But they are problems that occur in a competitive 
business, and the oil business is now very competitive.

About the comments of Mr. Hoyler, I think I alluded to the fact 
that I thought they were ridiculous, attributing all of these massive 
long-term benefits to an increase in the wellhead value of about 
$1 50 on a portion of Alaskan oil production, that portion that is 
exported, when prices gyrate by more than that on a daily basis 
and in fact the companies that would realize the increase in the 
wellhead value, the North Slope producers, would see only 8 or 9 
percent of that benefit. The rest would go to the Federal Govern 
ment and the State. But those are the parties that would invest in 
the drilling operations and new leases, and they have all of about 
10 cents a barrel to invest with. Well, you cannot do too much with 
10 cents a barrel.

Mr. WOLPE. Thank you.

CONCERN FOR JOBS IN MARITIME INDUSTRY

Mr MARLOWE. I would add, Mr. Wolpe, that I believe Mr. Blum 
said he had a lot of friends from labor who were in the room be 
cause of 4,500 jobs Well, this friend from labor is here because of a 
lot more than 4,500 jobs. We are concerned about the jobs in the 
maritime industry. We are concerned about the jobs in ship con 
struction and repair. We are concerned about the autoworkers, the 
steelworkers, the boilermakers, the plumbers, the pipefitters, and 
many others.

In fact, with the chairman's permission, I would like to leave 
with the subcommittee a small sampling of the letters sent from 
labor and consumer groups who represent the areas of concern to 
this subcommittee.

Mr. BONKER. Without objection, those letters will be included in 
the official record.

[The letters referred to follow:]



723

MERICAN AND CONGRESS OF INDUSTRIAL ORGANIZATIONS
615 SIXTEENTH STREET NW 

WASHINGTON D C 2OOO6

(2OZ) «37 9079

February 11, 1983

Dear Representative

The AFL-CIO urges your co-sponsorship of H R 1197, 
introduced by Representatives Stewart McKinney and Howard 
Wolpe This bill would extend the current restrictions on 
the export of Alaska oil

When Congress passed legislation to expedite the 
construction of the Trans-Alaska Pipeline in the 1970's, 
it stipulated that Alaska oil going through that pipeline 
should not be exported The basis for this policy decision 
wa& the belief that our domestic supplies of petroleum are 
1iraited and should rema in in the United1 States Congress 
was also aware that some of the companies involved in the 
production of Alaska oil favored an export merely because 
it would increase their profits

In 1979, Congress amended this policy to permit overseas 
exports of \laska oil if the President finds that they are in 
the national interest and if they will result in lower crude 
oil acquisition costs for American refiners In turn, Congress 
requj red that nort of any. such cost ^avings be passed along to 
American consumer 1- The amended policy also provides that both 
Houses of Congress mu^t concur with the President's findings

The 1 ^ re"tric*x jns, which are part of the Export 
Adrr: nistral ion Act, expire on September 30th Ine AFL-CIO 
believe^ tiipy aie leasonable and should bv5 extended

To zeni~ '<, 1' i. restrictions would be to open the door to 
reveisaj of longstandi 'in; goal of acnievj ng energy independence 
fGi t:ie J S ybite^ei oil we e\pori, from AlasKa inut>t be replaced 
by f~ -'jgn oil The ,£J taM 1 i*\ of the world oil market makes 
\" .o -j i Tvcrs + 1 e t'u i e ,er tn-it we not increase oui reliance 
on fc rx-i£ii 011
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Alaska oil is being used domestically for a variety 
of purposes It is refined into gasoline and homo heating 
oil, and it has been used to fill the Strategic Petroleum 
Reserve Its price is as low as - or lower than - the price 
of any other comparable domestic or foreign crude oil, thus 
providing a downward force on consumer prices

In time of national crisis, our defense establishment 
must be assured of an uninterrupted supply of oil The only 
source of this supply will be from domestic resources, such 
as Alaska If we export oil from Alaska and import oil to 
replace it, that imported oil will be subject to oil-sharing 
requirements of the International Energy Agency agreements

The Trans-Alaska Pipeline is currently pumping at full 
capacity All of the oil going through the pipeline is being 
refined in the lower 48 states Despite the current surplus 
of petroleum worldwide, oil remains a scarce and precious raw 
material for the United States It is the precious nature of 
this resource which prompted Congress to enact restrictions on 
its export The need for those restrictions is as valid today 
as when they were first adopted by Congress

The AFL-CIO urges that you co-sponsor the McKinney/Wolpe 
bill so that all Americans can remain assured that our vital 
interests as a nation and as individual consumers will be pro 
tected in the development of the oil fields located in Alaska 
If you or your staff would like more iniormation on this subject, 
please call Howard Marlowe of my staff, 637-5082

Sincerely,

iy Dfcnison, Directc 
Department of Legislate on
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INTERNATIONAL UNION, UNITED AUTOMOBILE, AEROSPACE & AGRICULTURAL IMPLEMENT WORKERS OF AMERICA-BAW
DOUGLAS A PHASER, PRESIDENT RAY MAJERUS, SECRETARY TREASURER

MARTIN QERBER

VICE PRESIDENTS 

ODESSA KOMER • STEPHEN YOXICH

IN REPLY REFER TO

1757 N STREET N W
WASHINGTON D C 1MU
TELEPHONE 11011 I1MSM

February 23. 1983

Dear Representative

At the present time, federal law (the Export Administration 
Act) prohibits the export of Alaska oil to other countries 
except under certain limited conditions. The UAW believes 
this restriction should be retained and urges you to support 
it

When Congress adopted legislation to expedite construction 
of the Alaska Pipeline, it provided that oil moving through 
the pipeline could not be exported. The policy was subsequently 
modified to permit such export if it were found by the President, 
with Congressional concurrence, to be in the national interest. 
This modified restriction, a part of the Export Administration 
Act, expires in September of this year

Representatives McKinney and Wolpe have introduced 
H R 1197 to extend the restriction indefinitely The UAW 
urges you to support this measure, and to consider cosponsoring 
it

It is important to remember that Alaska oil can be 
exported if such an action is found to be in the national 
interest and if benefits from it would accrue to the American 
consumer We hope you will look into this issue and after 
doing so, that you will reach the same conclusion we have -- 
that approval of H R. 1197 would be in the interest of our 
country and that it should pass

Sincerely,

DW car 
opeiu494

Dick Warden 
Legislative Director
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'/NTERNATIONAL 
'(LONGSHOREMEN* S & WAREHOUSEMEN'S

L,,0t»,*,4,., • ,».»„ UNION

CURTIS McCfAJN

March 7, 1983

Letters to Representatives Phil Burton, Barbara Boxer, George Miller, 
Glenn Anderson, Howard Berman, Mel Levins, Tony Coelho, Ron Dellums, 
Melvin Dymally, Don Edwards, Vie Fazio, Tom Lantos, Robert Matsui, 
Don Bonker, Robert Lagomarsino, Joel Pritohard, Ed Zschau, Cec Heftel 
Danny Akaka, Jim Weaver, Les AuCoin, Tom Poley, Mike Lowry, 
Norman Dicks, Ron Wyden, Don Young, Julian Dixon.

On behalf of the ILWU, I am writing to urge you 
to become an active co-sponsor of H. R. 1197, the 
McKinney-Wolpe bill to extend the 1979 Export Admin 
istration Act's conditional restrictions on the export 
of Alaska oil.

As you know, the Act currently allows oil from 
Alaska's North Slope to be shipped abroad when the 
President determines, and Congress agrees, that such 
erport would be in the interest of the American public. 
This conditional authorization has the effect of pro 
viding the federal government with the necessary flex 
ibility to provide for the nation's energy needs. At 
the same time, it helps to guarantee a stable supply of 
domestically produced oil and protects industry and 
consumer alike from higher and more unstable energy prices. 
It also protects badly needed jobs on U. S. flag ships, 
and helps to ensure that in times of emergency we will 
remain able to rely on our merchant marine.

To allow the present controls to expire, as some 
are now advocating, would place each of these benefits in 
jeopardy. Though the sale of Alaskan oil to Japan might 
improve our balance of trade with that country, this gain 
would be cancelled out by the higher energy puces that 
would result from increased dependence on foreign oil. 
The current glut on the international market should not
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obscure the fact that oil is steadily becoming a scarcer 
resource, subject to further price inflation. There can 
be no justification for giving the American oil companies 
additional leverage to manipulate the domestic supply.

More detailed information on this issue is being 
submitted to you by other members of Congress and by 
the other labor and consumer groups concerned with this 
issue. We add our voice to thairs and hope you will 
support our joint position.

JRH/r
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474 Hollister Builamt; 
106 W AMegan Sl-ee! 

i . Lansmg Michigan 46933MICHIGAN 5ir/372'711
I PITI7PMQ 19111 W 10 Mile Road, Suite 206
i j ri.'pi^Fj. Southfield Michigai 4S075
U«* LOBBY 313/356-1250

206 S Main Street, Room 202

PEN1NG THt DOORS OF STATE GOVERNMENT FOR TAXPAYERS AND CONSUMERS *"" Arbor ' M'*3/663-6824 
March 11, 1983 ~~~~~

Rep Don Albosta 
House Office Building 
Washington D C. 20515

Re: HOUSE RESOLUTION 1197 Alaska Oil Swap 

Dear Rep. Albosta

A little more than a year ago, we at Michigan Citizens Lobby sent you the following 
letter

We understand that there is presently a proposal pending which would revive 
the Alaska "oil swap" issue As the largest consumer group in Michigan we must 
register our strongest protest This "swap" has been properly rejected in the 
past as harmful to the national interest. We believe that the reasons for this 
prior rejection of the "swap" are still valid.

First, a "swap" will clearly make us more dependent on foreign oil How soon 
some forget the disastrous effects of foreign oil supply disruptions on our 
economy and national security

This proposal would also cost America thousands of jobs - a commodity we in 
Michigan find especially valuable Sailors, dock workers, ship builde'S, 
building trades and petroleum workers will all be idled if this proposal is 
allowed to become policy.

In addition, a "swap" will not lower the cost of oil to American business and 
consumers. Kor will it improve our international balance of payments.

In sum, this proposal has little to speak for it and much to recommend against 
its implementation We urge you to maintain the export restrictions on Alaska 
oil as they presently exist.

We are grateful to you for resisting moves to allow the "oil swap" last year Now, 
however, we are approaching the September 30, 1983, expiration date of tne 1979 
amendments to the Export Administration Act which forbid the swap. If this law is 
not extended, the Alaska oil swap may go forward

Will you support the bipartisan effort by Congressmen Howard Wolpe (D-M1ch) and 
Stewart McKinney (R-Conn) to maintain the prohibition on the Alaska oil swap and 
p-otect American jobs?

Sincerely,

Joseph S. Tuchinsky I 
Executive Director \ 

JST/sun
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MACHINISTS NON-PARTISAN POLITICAL LEAGUE

MACHINISTS BUILDING, 1300 CONNECTICUT AVE, WASHINGTON, DC 20036 UOME KOURflAS. o«p<ity » Eueutln
W1UJAM J KOLAYTER. DlnctOT

Ana Code 202 
8575295

March 15, 1983

Udall, Coelho, Herman, Kogovsek, Ratchford, Pepper, Burton, McCloskey, 
Barnes.long, Mikulski, Dingell, Dowdy, Wheat, P Williams, Florio, 
Applegate, Feighan, Wyden, McDade, Boner, Cooper, Brooks, Aspin, 
Obey, Foley, Bonker v

It is my understanding that you are a supporter of our position 
on HR 1197, the McKinney-Wolpe bill to extend the restrictions on the 
export of Alaskan Oil In addition to being a supporter, it is our 
hope that you could see your way clear to be a co-sponsor of the bill.

Please let me know whether you can be a co-sponsor or not If 
you can be, please contact either Representative Markey or Representa 
tive Wolpe's office to sign onto the bill as a co-sponsor

Thank you very much for your attention to this matter.

Sincerely,

William J Holayter 
Director, Legislative ana 
Political Action Department

WJH/et
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PKCSIOCNT
DtV*nM Woodlind 
•lick tool M»hO

ORGANIZATION _ WA3HIMQTON 0*FICt

March 16, 1983

We have ^joined with twenty-six other organizations in 
support of H.R. 1197 introduced by Congressmen McKinney and 
Wolpe. This bill extends the restrictions preventing tne 
export sale of Alaskan oil, except when clearly in the U.S. 
interest to do so, contained in the Export Administration Act 
which is due to expire September 30, 1983.

It is clearly in our best national interest to become 
less dependent on oil ircports for our reeds, to build the 
Strategic Petrclemr Reserve, and to strengthen our defense 
posture, even while benefiting temporarily from an over-supply 
of oil on world inarKets.

We face a challenging and difficult period in the near 
future. Let us do ever yening possible to stabilize the cost 
of energy, interest rates and erploynent so we can .turn this 
country around. This is not the tine to get careless in" 
dealing with large supplies of such a valuable resource as 
Alaskan oil.

Almost 100 Members have agreed to become co-sponsors of 
H.R. 1197. If you agree that such a course is desirable, 
please advise one of the co-sponsors of your willingness to 
go on the bill. We will appreciate your help.

With warm regards.

Charles L. Frazier 
Director 
Washington Office

_
COLLECTIVE BAhGAINING K)h AGR'CULTURE
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wctmsiofNt
NATIONAL KT.Ur: 

__ FARMERS 
ORGANIZATION 5SSST,o.o..<t

CMMM L f Ikl"

WAtHINOTOM OFFICE
•urrcnu
«Tll.eNF*NTnAZA SW 
WAIHINOTOH 0 C IOCU4

The attached message was sent to the following Congressmen 
with whom we have a continuing relationship:

T. Coelho 
T. Foley 
E. Jones 
T. Rarkin 
C. Rose 
G. English 
C. Stenholm 
B. Bedell 
D. Glickman 
R. Durbin 
L. Evans 
I. Skelton 
S. Gunderson 
P. Roberts 
R. Marlenee 
B. Emerson 
C. Evans 
J. Jeffords 
T. Coleman 
V. Smith

'
COLLECTIVE BARGAINING FOR AGRICULTURE

28-755 0-86-24
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citizerv/labor energy coalition
National otfle* 600 West Fullarton Chicago IL 60614 (312)9753680
WMhlnston Otflc* Room 401, 1300 Connecticut Avenuo, Wash.ngton DC 20036(202)8575153

Washington Office

M' Council ol Senior Cila 
•OAHD OC OtMCTOm
Adrlinn* Andtrton 
Uounli"t Plt">i Cong'"' Ol

Mlchi*> A nun 
Utiticnmi a fta sr-trt
tri AflooH

£ll»n Otimmn
Connji^f tntrgy Council ol

March 17, 1933

BobCrMir**'
UMwt FUNK *c»on Council
Twl* Crtllon
*«nm Of, CUC
Doioni* 0* Lome*

0* &>•"«*' tnett

Wlllird McQui'« 

Ricnwd Mun»on S

Dear Representative:

The Citizen/Labor Energy Coalition asks for your support of H.R. 1197, 
a bill which preserves crucial restrictions on the export of Alaskan crude 
oil. Passage of H.R 1197 is essential in order to protect consumers and 
prevent increased dependence on foreign oil.

Under current law, the Export Administration Act of 1979, several 
conditions must be met before Alajkan oil can be exported. Those

a conditions include a finding that U.S. supplies will not be jeopardized, 
that price savings will occur, and that any contract can be terminated if 
supply shortages arise. The protections in the Export Administration Act 
are due to expire on September 1, 1983 unless Congress acts to preserve

:)F them. Because the Energy Coalition believes tnat existing requirements 
are necessary for consumer protection and national security, we ask that 
you co-sponsor H.R. 1197 and work to ensure Its passage.

'Union

i«nt,rauc> The Importance of oil to the U.S. economy is obvious. Yet, we continue
Dimocttcyto Import one-third of our oil needs, a percentage which Is predicted to
mfavm r *- se as cne economy recovers. Given cur experiences with supply disruptions

over the past decade, the nation should be following a policy of husbandirg 
jno critical and diminishing oil reserves. The export of Alaskan oil is 
anTusM directly counter to that policy. It will increase our short-term depenae-ice 
Srjrt on foreign oil and it will jeopardize our long-term security by allowing 

Id depletion of limited domestic oil supplies.

The cost of transferring U.S. oil to Japan and replacing it with more 
expensive foreign oil could be as high as $2.7 billion, a price tag 
consumers can ill afford. It is likely that Saudi oil, comparable in 
quality to Alaskan crude but higher-priced and far less secure, would be 
used as a substitute. Thus, not only would immediate costs rise, but 
vulnerability to disruption would deepen.

The impetus behind proposals to allow Alaskan oil exports and to reaove 
the protections contained in current law appears to be the desire to address 

w our balance of trade problem. It is fallacious to assume tnat selling oil 
to Japan can solve the problems created by that country's trade barriers 
to American manufacturing and agricultural products. That type of false 

:* Ceunr-" solution comes only at the expense of higher oil prices and a loss of jobs
in the maritime, oil refinery and related industries as well as those 

««• industries which would be benef itted if a legitimate answer to the balance

HotMftM Bunion 101857 JIM
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of trade question was provided. Moreover, the need to import oil to replace 
Alaskan crude would simply create additional balance of trade problems vltb 
other countries

There Is no legitimate reason why Congress should reverse itself and 
allow export of Alaskan oil without proper saft lards The provisions in the 
Export Administration Act should be extended in Drder to prevent price increases 
and protect our valuable energy resources.

Sincerely,

Robert M Brandon 
Executive Director

RMB sg
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!i*eullviOli*ctor

JAMES" F&WSMAN 

DIHCIORS

BII'IM BRANOON 
*Cloi Wathlngtoii Oflict 
lUan/LoBoi

SltPHtNBBOW 
[.•cuttve Ducc '

JACOB CLAVMAN 
PotKMnt 
National Count* ol

HOI OIKS DA IOMBA 
Eiscullve Dlivcloi 
Nat I Community Ac!k> 
Ao«ncy [••cutlvs

IIOWAldlt) SAMUU

AHCO* L""°" >"P ' 

JACK SHJEHAN
t«gUJa'iv* Orcc'of 
IJnilod Stwnlwivliwi

GlOMGt W SrONE
pr«ia*m
National Fatmwi Union

2OOO L Street NW Suite 32O Washington DC 2003^202^559-0404-^
March 18, 1983 Re- H R 1197, Extension of

Conditions on Export of Alaakan 
Oil

Dear Representative *

The Export Administration Act, due to expire In September, 
specifies that Alaskan oil should not be exported unless exports will 
result In lower prices to consumers and are In the national interest. 
The Consumer Energy Council of America (CECA), a broad-based coalition 
of major national consumer, labor, farm, senior citizen, public power, 
rural electric cooperative, urban and low Income organizations, urges 
you to reaffirm that commitment by cosponsoring H R. 1197, which would 
continue these preconditions on the export of Alaskan oil.

To date, there has been no finding that exports would meet 
either of those conditions. In fact, exporting Alaskan oil would cost 
consumers nearly $1.5 billion a year, since domestic oil would be 
replaced with more expensive foreign oil.

' In fact, at a time when the U.S. still imports nearly one- 
third of its oil, exporting Alaskan oil would increase American 
imports by approximately 15 percent, with most of that increase coming 
from the politically unstable Middle East. This would seriously 
compromise America's national energy security.

Exporting Alaskan oil would drydock as much as half of the 
U S. tanker fleet and would idle 20,000 workers in shipping and 
related industries. Once our shipping Infrastructure is dismantled, 
we would have no means of moving oil supplies around during a national 
emergency or international disruption.

While exports are being Justified on the grounds that they 
will improve our balance of trade with Japan, the fact is that they 
will not Improve our overall trade position. Exports, instead, will 
reduce the political incentive to deal with the real problem — 
Japanese import trade barriers to American manufactured and farm 
produots and Japanese export promotion policies.

Given these consequences, it would be ill-advised not to 
extend the safeguards contained in the Export Administration Act. 
Your cosponaorshlp of H.R. 1197 will ensure that the consumer Interest 
is guaranteed as a condition to exporting Alaskan oil.

Sincerely,

Ellen Barman 
Executive Director

Mark Cooper 
Research Director



735

Consumer Federation of America

March 22, 1983

The Honorable George Miller 
House of Representatives 
Washington, D.C. 20515

Dear Congressman Miller

The Consumer Federation of America urges you to co-sponsor H.R. 1197, 
which would extend the current restrictions on Alaskan oil exports. These 
restrictions impose no short-term costs and offer significant long-term 
benefits to U.S consumers. Moreover, they do permit overseas exports if 
the President determnes that these would serve the national interest and 
lower prices.

We have read opinion pieces arguing that the substitution of imported 
for Alaskan oil m Lower 48 markets would reduce consumer prices. We find 
these arguments unconvincing, in recent months, most foreign crudes that 
would likely be imported have been more expensive than Alaskan crude In 
fact, it is this price differential that opponents of export restrictions 
seek to eliminate. Yet, even by their own estimates, consumers, especially 
those on the West Coast, would bear a portion of the increased costs. The 
Heritage Foundation study estimates that "West Coast crude oil prices could 
rise by as much as $2 00 per barrel," far more than any transportation savings 
achieved by shipping in foreign bottoms.

Our principal concern, however, is the long-term impact of Alaskan ex 
ports on domestic oil reserves. Experts are unanimous in predicting trial, 
in the next several years, the current glut will disappear and shortages 
are likely to reappear. When this occurs, our Alaskan oil reserves can 
act as the most important protection against renewed gouging by foreign 
producers and importers, which even today supply one-third of our petroleum 
Especially frightening is the prospect of greatly expanded military con 
sumption coupled with the reduction of foreian supplies. Unless the Stra 
tegic Petroleum Reserves are substantially increased, our projections 
(explained in House and Senate testimony last year) indicate that consumer

1314 14th Street N VV • Washington DC 20005 • (202)387-6121
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prices for oil could rise to as much as $5 per gallon Alaskan oil 
reserves that are not depleted by exports would moderate these price 
Increases considerably.

We admire your past support of the consumer interest and appreciate 
your consideration of this request.

Sincerely,

Stephen Brobeck 
Executive Director

SB/lag

Mr. BONKER. Mr. Goldstein.
Mr. GOLDSTEIN. Yes; I just thought of one other thing you should 

be aware of in relation to the comments of Mr. Hoyler. As I indi 
cated, the benefits to the oil companies in terms of wellhead real 
izations might be 10 or 12 cents a barrel, which is not a hell of a 
lot of money over any period of time.

INVESTMENT IN NEW SHIP CONSTRUCTION

But I did mention in my testimony that $4 billion has been in 
vested in new ship construction, of which more than one-half di 
rectly or indirectly involves the Alaskan North Slope producers, 
and that investment would be really a wipeout, a writeoff, which 
would pay for the 10 cents ad infinitum.

Mr. BONKER. Thank you very much.
I would simply take this occasion to insert into the record a 

statement submitted by D. Scott Fitzwater, president of the Dil- 
lingham Ship Repair facility in Portland, OR.

[The statement follows:]
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STATEMENT OP D SCOTT FITZWATER, PRESIDENT, DILLINGHAM SHIP REPAIR, OPPOSING 
THE EXPORT OF ALASKAN OIL

Dillingham Ship Repair, a division of Dillingham 

Corporation, contracts for ship repair work from facilities 

located in Portland, Oregon. Dillingham Corporation also 

has snip repair operations in Honolulu and Seattle. In 

Portland, a unique arrangement enables one shipyard to be 

shared by several competing contractors, including 

Dillingham. The shipyard itself is o«ned and operateo by the 

Port of Portland, a municipal corporation.

Later this year Congress will ci^ciae whether or not to 

lift the current ban on exporting of Alaskan crude oil. 

\,nile a number of arguments either in favor or against the 

ban have received national attention, there has been almost 

no mention of the ban's impact on the Portland Shj.p Reoair 

Yard, the West Coast's largest, most modern, and -'•it 

successful commercial ship repair facility.

I regret to say that the very existence of IMS 

publically owned and operated shipyarc is threatened should 

Congress allow the ban on Alaskan oil exports to expire.
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The Portland Ship Repair Yard is the only West C63st 

shipyard which has been expanded and modernized expressly •> 

to address the needs of the US Flag Alaskan crude oil tanker 

fleet. Total public investment in the facility is now 

approaching 190 million dollars—not one penny of which has 

come from the federal goverment. Moreover, the Portland Ship 

Repair Yard very likely is the only full service ship repair 

facility in the United States capable of profitable 

operation without relying upon government contracts.

Serving the needs of the Alaskan crude oil tanker 

fleet has put several thousand people to work directly 

in the shipyard, and it has an economic impact in the 

Portland metropolitan area alone of over 700 million 

dollars annually. This is a rare bright spot in a region 

which has suffered rates of unemployment above the 

naticn»l average for the past eighteen months.

Loss of the tanker market, which currently provides a 

minimum of 75' of the yard's total revenues, would cause 

nassive lay-offs and would force local taxpayers to assume 

the burdon of repaying over 65 million dollars of gereral 

obligation bonds — bonds which were sold to underwrite 

expansion of the shipyard in 1976.

This dramatic turn of events would obviously be
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disastrous for the local economy and for my company. &t 

would certainly undermine our appreciation of national 

priorities. Back in 1976, when taxpayers in Portland were 

voting in favor of the shipyard development bonds—and 

voting down 11 of 15 other tax measures on the same ballot- 

the public was confident it was addressing a critical need 

in our push for development of a secure independent source 

of energy. The Alaskan oil tankers were just then under 

construction. Those vessels were too large to be drydocked 

in any existing West Coast ship repair facility. The 

absence of such a drydock would force those tankers overseas 

in ballast to accomplish even the most routine of hull 

repairs and maintenance. Subsequent development of the 

Portland Ship Repair Yard »'as engineered around the specific 

needs of the largest of the Alaskan tankers. The Portland 

facility alone continues to provide essential repair 

capabilities for these ships. Conversely, is these ships 

are no longer willing or in need of such capabilities, the 

Portland Ship Repair Yard, with less than one quarter of its 

rarket base still intact, is likely to close its doors.

The export of Alaskan crude oil is primarily supo'-ted 

by the state of Alaska in concert with Japar.--both of which 

see the lifting of the ban as an immediate financial 

windfall—and all without any additional investment on their
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part. The citizens of Oregon and Southern Washington^*who 

have a 187 million dollar investment and thousands of jobs 

at stake, see nothing but financial ruin arising from such 

a complete turnabout in national policy.

Not only would the lifting of the ban imply that we 

have a surplus of energy, but that long term capital 

investment, such as was recently made at the Portland Ship 

Repair Yard, should not be made if it must"of necessity 

rely upon the commitment of our federal government to a 

course of action.

Thank you.
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Dlllingham Ship Repair

April 5u, 1983

Congressman Don L. Bonker
43t Cannon House Office Building
Washington, D.C. 20515

Dear Congressman Bonker:

Thank you for making yourself available yesterday 

to hear my concerns about the future of the Portland Ship 

Kcpair Yard (PSRY). The purpose of this letter is to provide 

you with a suirmary of those concerns.

As you know, Congress will be deciding later this year 

whether or not to continue the existing ban on the export 

of Alaskan crude oil. While a nunber of ai gi.'nents have been 

made either for or against lifting of the tan, Pluost no 

mention has been nade of the ban's impact on the Portland 

Ship Repair Yard, the West Coast's largest, most modern, and 

'•ost efficient ship repair facility.

The PSRY represents a public investment of 167 million 

dollars, 65 million of which was just rec-'tl> p°nt to 

provide capabilities within the yard t v,at si e i .juried only 

by our US flag Alaskan crude oil tankers. f.\/r,e of this money
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came from the Federal Government, nor does the PSRY depend 

upon defense contracts to be a commercial success. It does, 

however, require the continued presence of the /Isskan 

crude oil tanker fleet. Without the very market for which 

this unique facility is dedicated, repayment of the general 

obligation bonds underwriting the yard will be assumed by 

local taxpayers. Moreover, closing of the PSRY will 

eliminate jobs for over two thousand shipyard workers, and 

it will eliminate the yard's 700 million dollar impact on 

the depressed Pacific Northwest economy. This region is 

already suffering from &n unemployment rate for the iRst 

eighteen norths which exceeds the national average.

Lifting of the ban would will convey two very clear 

messages to the citizens of Oregon and Southern Washington-- 

(1) the nation has a surplus of energy, and (2) never invest 

in a major capital project such as the PSRY if it of 

necessity rrust rely upon the commitment of our Fec.c *l 

Government to a course of action.

We very dearly need your support in irsurirg Cc i^r^-s 

and the Administration are cognizant of the vital role the 

PSRY plays in the economy of our region.

Sincerely,

D. Scott Fitzwater 
President
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Mr. BONKER. There is another activity associated with the export 
of North Slope oil, and that is ship maintenance, and Mr Fitzwater 
points out that in 1976 the Oregon taxpayers had 15 ballot meas 
ures to be voted upon. The only one to pass was a shipyard develop 
ment bond. It made necessary public financing of, among other 
things, a ship repair facility. That public investment now amounts 
to $190 million, and he said this was done specifically for the criti 
cal need of developing a secure and independent source of oil, and 
that included mostly Alaskan oil tankers that were then under 
construction.

Those vessels were too large to be drydocked on any other facili 
ty on the west coast, so the people of Portland, OR, put up the fi 
nancing necessary for this shipyard, that is maintained primarily 
to repair and do drydock work on ships that are carrying that Alas 
kan oil. He points out that if this provision were removed and we 
were to export that oil to Japan, the shipyard would have to close. 
So there are many jobs at stake.

Mr Marlowe, have you given us a figure of how many jobs might 
be sacrificed if we did export oil to Japan?

Mr. MARLOWE. I would be happy to provide you with that infor 
mation. We certainly have estimates on some direct impact in the 
maritime, ship construction, and related fields. When you start to 
pyramid beyond that it is difficult to project, but we would be 
happy to come up some estimates for you.

Mr. BONKER Our next witness Mr. Frank Drozak, may have fig 
ures about jobs in the maritime community.

Thank you, gentlemen. I know you have gone through a lot of 
effort to organize and present your statements today, and you rep 
resent many groups The subcommittee will keep you informed of 
developments of this particular provision of the Export Administra 
tion Act

We would now like to call up the final witnesses: Mr. Frank 
Drozak, president, Maritime Trades Department, AFL-CIO; and 
Jon D. Helms, vice president of Sun Refining and Marketing Co.

Gentleman, welcome. The hour is late, but the interest is great. 
You will constitute the final testimony for our hearing today.

POTENTIAL JOB LOSS ASSOCIATED WITH REPEAL OF OIL BAN

Mr. Drozak, I wonder if in the course of your testimony you 
could share with the subcommittee the potential job loss that 
might be associated with the repeal of this provision and the possi 
ble export of oil from Alaska.

Mr. DROZAK. OK.
Mr. BONKER. If you have it in the course of your testimony that 

is fine.
Mr. DROZAK. We estimate that each $1 million in sales lost to the 

martime industry results in the loss of approximately 57 jobs 
throughout the U.S. economy. Of those 57 jobs, about 52 percent 
will be jobs in the martime sector. The rest will be jobs in ship 
building and other support industries such as business services, 
State and local government and enterprises, transportation serv 
ices, insurance agencies, banks, construction, steel, and equipment 
manufacturers.
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Mr. BONKER That are directly and indirectly related to the 
transport of Alaskan crude oil?

Mr. DROZAK. That is correct, Mr. Chairman. To give you an ex 
ample, exports of 500,000 barrels a day would result in the loss of 
about 21,000 jobs, 11,000 of which are in the maritime sector and 
the other 10,000 throughout the economy. If 800,000 barrels a day 
were exported about 37,000 jobs would be lost, of which 19,000 
would be in the maritime sector

Mr. BONKER. All right. You may proceed with your statment.

STATEMENT OF FRANK DROZAK, PRESIDENT, MARITIME TRADES 
DEPARTMENT, AFL-CIO

Mr. DROZAK. Thank you.
Mr. Chairman, my name is Frank Drozak. I am president of the 

AFL-CIO Maritime Trades Department, representing 8 l/2 million 
workers and their families in 42 affilated trades who, at their Feb 
ruary 1983 executive board meeting, unanimously adopted a resolu 
tion in opposition to the export of Alaskan oil

We appreciate this opportunity to testify in support of the reau- 
thorization of the Export Administration Act, and in particular sec 
tion 7(d) which restricts the export of Alaskan North Slope oil.

Let me briefly review the history of these restrictions so that the 
subcommittee will appreciate their importance. When Congress en 
acted the Trans-Alaska Pipeline Act in 1973 to provide for con 
struction of the oil pipeline, it forbade the export of Alaskan oil 
traveling through that pipeline unless it was approved by both the 
President and Congress. Mr. Chairman, the Arab oil embargo in 
1973 and 1974 dramatically illustrated to the Federal Government 
the importance of providing domestic energy security for the 
United States. The reaction by our Government was to add to the 
Export Administration Act of 1977, and reaffirm in 1979, further 
restrictions on the export of Alaskan oil transported through the 
Trans-Alaska pipeline. These restrictions still allow the export of 
Alaskan oil, but only if both the President and Congress determine 
that the export would be in the Nation's best interest and would 
not diminish our national energy security.

We strongly believe that these restrictions are the best way to 
ensure that Alaskan oil is not exported unless it is absolutely the 
right course for our Nation. Current law leaves final determination 
jointly to the Congress and the President.

DISASTROUS RESULTS OF EXPORTING ALASKAN OIL

Arguments are now being advanced, as they were in 1977 and 
1979, that Alaskan oil should be exported and that the restrictions 
should either be relaxed or eliminated altogether We believe it 
would be a disastrous mistake to allow the export of Alaskan oil. 
The export of Alaskan oil would mean substantial destruction of 
the U.S.-flag domestic tanker fleet, a major increase in maritime 
and related unemployment, a reduction in our national energy se 
curity, and a significant boost in the price that Americans would 
pay for oil.

Under current law, Alaskan oil is currently carried on U.S.-flag 
tankers. There are some 80 tankers involved in the movement of
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Alaskan oil from Alaska down to the west coast, some of which 
travel through the Panama Canal, and up to the gulf and east 
coasts. These 80-odd tankers represent 44 percent of our active do 
mestic tanker fleet and 65 percent of the total tonnage in our do 
mestic Jones Act fleet. Most of these ships, Mr. Chairman, were 
built in the 1970's and are not oil clunkers, as some people indicat 
ed earlier

Our oil tankers are not only important to the transportation of 
domestic oil supplies, but are vital to the merchant marine's role in 
our national defense. This was clearly demonstrated by last year's 
conflict in the Falkland Islands. Three out of every four ships in 
the British fleet were private merchant ships manned by civilian 
crews. Of that total, nearly one-half were liquid bulk tankers. 
These tankers, together with the other merchant ships, were essen 
tial to British success. This was made clear by Adm. John Field- 
house, commander-in-chief of the British fleet and commander of 
the Falkland Islands Task Force. He said: "Without the ships 
taken up from the trade, the operation could not have been under 
taken."

It is questionable whether the United States has a sufficient 
tanker capability to carry out a similar operation. Vice Adm. Kent 
Carroll, commander, Military Sealift Command, is in the best posi 
tion to know the ability of our merchant fleet. In the wake of the 
Falkland crisis, we should listern carefully when he tells us about 
our sealift shortage. In just this one area of tankers, he recently 
made the following observation:

Finding enough of the right type of fuel to support an overseas deployment and 
finding enough of the right type of U S -flag tankers to transport it is the new head 
ache for military planners

Under any export proposal, our domestic tanker fleet would be 
destroyed. Estimates are that 35 to 40 tankers, 57 percent of the 
tonnage in the Alaskan trade, would be laid up. The addition of 
these other 35 to 40 unemployed tankers into an already overton- 
naged domestic tanker trade would drive tanker rates down to lay- 
up rates

The destruction of the Jones Act tanker fleet would cost the Fed 
eral Government billions of dollars. Federal loan guarantees under 
title XI shipbuilding programs for Alaska trade oil tankers totaled 
$859 million, and there are $1.1 billion in loan guarantees on the 
rest of the domestic tanker fleet. These loans would become risks if 
Alaska oil is exported. There would be additional Federal costs 
such as unemployment insurance for the more than 20,000 work 
ers—Mr. Chairman, I did have it in there—the 20,000 workers that 
would be thrown out of work in shipping and related industries. 
There is also the lost income tax revenue from the businesses and 
employees that would be put out of work by Alaska oil exports.

CONSUMER COSTS OF ALASKA OIL EXPORTS

Exporting Alaskan oil would cost the American consumer over 
$1 billion a year. For the past 2 years, domestic oil prices have 
been substantially lower than the average price of imported oil. 
This lower price has exerted downward pressure on overall energy 
prices in the United States. The export of Alaska oil and its re-
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placement by higher priced imported oil will remove this down 
ward pressure and will result in overall higher oil prices. Estimates 
are that the increased cost to consumers will be at least $1.7 billion 
per year.

Supporters of Alaskan oil exports have suggested that an oil 
swap be arranged. Under this proposal, Mr. Chairman, Alaska oil 
would go to Japan, and Mexican oil destined for Japan would be 
rerouted to the United States. In the past, these same proponents 
suggested that the replacement oil could be imported from Iran. 
This new proposal is equally misguided.

First of all, while Alaska oil exports could reach 800,000 barrels 
per day, Japan only imports 100,000 barrels a day from Mexico.

Mr. BONKER. Mr. Drozak, I am terribly sorry to interrupt, but we 
have another vote pending on the floor. I have checked with my 
colleagues and we will not be able to come back if we go into 
recess, so I would like to give you a few minutes to summarize your 
statement. And then, Mr. Helms, your official statement will be 
placed in the record and I will ask you to summarize for a very few 
moments, and then we will have to adjourn to make the vote.

I apologize to both of you, because you have been very patient, 
but it has been a long day and we are already an hour over what 
we planned for this hearing

Mr. Drozak, I know you can sum up in a few words and then we 
will have Mr. Helms give his summary.

Mr. DROZAK. Mr. Chairman, in summary, I certainly believe that 
in the best interest of the American people, certainly in light of 
what is happening around the world today and keeping in mind 
the unfriendly nations who now have oil who played the same role 
in 1973—we would be giving them the opportunity to play the 
same role again. It certainly does not make sense for the American 
people to be put at that disadvantage again especially while we 
now have American oil available now.

And those who say there is a glut of oil on the market today— 
how long will that glut last and what will it be tomorrow? So I cer 
tainly suggest and recommend that we support the McKinney- 
Wolpe amendment and that your committee will recommend such 
action.

[Mr. Drozak's prepared statement follows:]
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PREPARED STATEMENT OF FRANK DROZAK, PRESIDENT, MARITIME TRADES 
DEPARTMENT, AFL-CIO

Mr. Chairman and Members ot the bubcommittee:

My name is Frank Drozak, and I am President of the AFL-CIO 

Maritime Trades Department, representing forty-three affiliated 

unions whose membership includes eight and a half million 

yorkers. At the Maritime Trades Department Executive Board 

meeting held in February, 1983, a resolution was unanimously 

adopted in opposition to the export of Alaska oil. We 

appreciate this opportunity to testify in support of the 

reauthorization of the Export Administration Act, and in 

particular Section 7(d) which restricts the export of Alaska 

North Slope oil.

Let me briefly review the history of these restrictions so 

that this Subcommittee will appreciate their importance. When 

Congress enacted the Trans-Alaska Pipeline Act in 1973, to 

provide for construction of the oil pipeline, it forbade the 

export of Alaska oil traveling through that pipeline—unless it 

was approved by both the President and Congress.
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The Arab oil embargo in 1973 and 1974 dramatically 

illustrated to the Federal Government the importance of 

providing domestic energy security for the United States. The 

reaction by our Government was to add to the Export 

Administration Act in 1977—and reaffirm in 1979—further 

restrictions on the export of Alaska oil transported through 

the Trans-Alaska pipeline. These restrictions still allow the 

export of Alaska oil, but only if both the President and 

Congress determine that the export would be in the nation's 

best interest and would not diminish our national energy 

security. We strongly believe that these restrictions are the 

best way to insure that Alaska oil is not exported unless it is 

absolutely the right course for our nation. Current law leaves 

final determination jointly to the Congress and the President.

Arguments are now being advanced—as they were in 1977 and 

1979—that Alaska oil should be exported, and that the 

restrictions should either be relaxed or eliminated 

altogether. We believe that it would be a disastrous mistake 

to allow the export of Alaska oil. The export of ANS oil would 

mean substantial destruction of the U.S.-flag domestic tanker 

fleet, a major increase in maritime and related unemployment, a 

reduction in our national energy security, and a significant 

boost in the price that Americans would pay for oil.
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Under current law, all Alaska oil is currently carried on 

U.S.-flag tankers. There are 80 tankers involved in the 

movement of Alaska oil—from Alaska down to the West Coast, 

some of which travels through the Panama Canal and up to the 

Gulf and East Coasts. These 80 tankers represent 44 percent of 

our active domestic tanker fleet, and 65 percent of the total 

tonnage in our domestic Jones Act fleet.

Oil tankers are not only important to the transportation of 

domestic oil supplies, but are vital to the merchant marine's 

role in our national defense. This is clearly demonstrated by 

last year's conflict in the Falkland Islands. Three out of 

every four ships in the British fleet were private merchant 

ships manned by civilian crews. Of that total, nearly half 

were liquid-bulk tankers. These tankers—together with the 

other merchant ships—were essential to British success. This 

was made clear by Admiral John Fieldhouse, Commander-in-Chief 

of the British Fleet and Commander of the Falkland Islands Task 

Force. He said, "Without the ships taken up from the trade, 

the operation could not have been undertaken. ..."

It is questionable whether the United States has a 

sufficient tanker capability to carry out a similar operation. 

Vice Admiral Kent J. Carroll, Commander, Military Sealift 

Command, is in the best position to know the ability of our
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merchant fleet. In the wake of the Falkland crisis, we should 

listen carefully when he tells us about our sealift shortage. 

In just this one area of tankers, he recently made the 

following observation:

"Finding enough of the right type of fuel to support 

an overseas deployment and finding enough of the right 

type of U.S.-flag tankers to transport it is the new 

headache for military planners."

Under any export proposal, our domestic tanker fleet would 

be destroyed. Even if exports were carried on U.S.-flag 

vessels, this would only require six Very Large Crude Carriers 

(VLCC's). If this were to happen, estimates are that 35 to 40 

tankers--57 percent of the tonnage in the Alaska trade—would 

be laid-up. The addition of the other 35 to 40 unemployed 

tankers into an already overtonnaged domestic tanker trade 

would drive tanker rates down to lay-up rates.

The destruction of the Jones Act tanker fleet could cost 

the Federal Government billions of dollars. Federal loan 

guarantees under the Title XI shipbuilding program for Alaska 

trade oil tankers total $859 million, and there are $1.1 

billion in loan guarantees on the rest of the domestic tanker 

fleet. These loans would become risks if Alaska oil is
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exported. There would be additional Federal costs such as 

unemployment insurance for the more than 20,000 workers that 

would be thrown out of work in shipping and related 

industries. There is also the lost income tax revenue from the 

businesses and employees that would be put out of work by 

Alaska oil exports.

Exporting Alaska oil would cost the American consumer over 

a billion dollars a year. For the past two years, domestic oil 

prices have been substantially lower than the average price of 

imported oil. This lower price has exerted downward pressure 

on overall energy prices in the United States. The export of 

Alaska oil, and its replacement by higher-priced imported oil, 

will remove this downward pressure and will result in overall 

higher oil prices. Estimates are that the increased cost to 

consumers will be at least $1.7 billion per year.

Supporters of Alaska oil exports have suggested that an oil 

"swap" be arranged. Under this proposal, Alaska oil would go 

to Japan, and Mexican oil destined for Japan would be re-routed 

to the United States. In the past, these same proponents 

suggested that the replacement oil could be imported from 

Iran. This new proposal is equally misguided. First of all, 

while Alaska oil exports could reach 800,000 barrels per day. 

Japan only imports 100,000 barrels a day of Mexican oil.
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Second, the United States already imports more than half of 

Mexico's oil exports, and Mexico is very hesitant about 

becoming too dependent on income from one nation through its 

oil exports. It is therefore unlikely that Mexico would 

increase its oil exports to the United States.

Third, and perhaps most importantly, U.S. refineries simply 

cannot handle any more crude oil of the type produced in 

Mexico. The most likely replacement for Alaska oil in 

currently operating refineries is oil from Saudi Arabia. The 

Saudis currently export 1.4 million barrels per day to Japan. 

If their exports are partially displaced by Alaska oil, they 

could simply be re-routed to the United States.

So the export of Alaska oil will end up increasing our 

nation's dependence on OPEC imports. That result would be 

totally contrary to everything our national energy policy 

stands for. It contradicts our efforts to reduce our 

dependence by rapidly filling the Strategic Petroleum Reserve, 

an effort that we strongly support. It further contradicts 

every energy action taken by the Federal Government since the 

first Arab oil embargo in 1974.

Some supporters of Alaska oil exports have suggested that 

all of these results would be acceptable if the exports
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resulted in a better trade balance and better relations with 

Japan. The problem is that neither result would be achieved. 

While the export of Alaska oil would partially lower our trade 

deficit with Japan, it would do nothing to reduce Japan's 

substantial barriers to imports of American manufactured and 

agricultural goods. This essentially artificial reduction of 

the trade deficit would reduce the pressure on the Japanese to 

open up their markets. The United States would continue to be 

in the position of supplying the raw materials that other 

nations use to produce finished goods that are then subsidized 

to compete with our own products.

When all is said and done, the exporting of Alaska oil does 

not make sense. It does not make economic sense, since it will 

cost the Federal Government and the American consumer billions 

of dollars, and throw thousands of Americans out of work. It 

does not make sense for our energy security, since it will 

increase our foreign oil imports by up to 15 percent, with the 

oil likely to come from OPEC sources. It does not make 

military sense, since it will result in the destruction of an 

important sector of our military sealift capability. For these 

reasons, we strongly support the reauthorization of Section 

7(d) of the Export Administration Act, and also support its 

permanent reauthorization through passage of H.R. 1197, the 

McKinney-Wolpe bill. I thank you for the opportunity to 

testify today and would be pleased to answer any questions you 

may have.
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Mr. DROZAK. Thank you, Mr. Chairman 
Mr. BONKER. Thank you, Mr. Drozak. 
Mr. Helms.

STATEMENT OF JON D. HELMS, VICE PRESIDENT OF PLANNING, 
SUN REFINING & MARKETING CO.

Mr. HELMS. Mr. Chairman, my name is Jon Helms and I am vice 
president of planning for the refining and marketing subsidiary of 
Sun Co. I appreciate being here, even at this late hour.

Sun is a mid-sized domestic oil company, and I want to state at 
the outset we have no Alaskan oil of our own. Our direct interest 
in this issue lies primarily in our Jones Act tanker fleet which Sun 
owns and operates, and which would be severely impacted if the 
export of Alaskan crude is permitted.

We have analyzed this issue in depth. I would like to point out in 
my verbal testimony just two issues that we feel have not been 
treated in depth, and my full testimony speaks to a number of 
other issues that I will not mention in the summary The two 
issues that I would like to mention are the energy security issue 
and the economic issue.

ENERGY SECURITY AND ECONOMIC ISSUES

The question of energy security has occupied the Congress, with 
the United States considering various emergency plans, joining the 
IEA, and establishing a strategic petroleum reserve. What this 
committee should understand is the export of Alaskan crude re 
lates directly to our strategic petroleum reserve. The reason for 
this is that if Alaskan oil is exported to Japan, in an emergency 
ships must be chartered, and they will not be waiting at Valdez to 
be rerouted to our gulf coast in the United States, which is a 
longer trip. We would have to look elsewhere to find ships to put 
into service in that emergency. In the meantime, the ships destined 
for Japan would have to continue on their way. There is no way we 
could avoid that without shutting in the Alaskan production, which 
would be unthinkable in an emergency.

For this reason we estimate it would take at least 90 days after 
the start of an emergency before the Alaskan crude could start 
flowing into the U.S. refining system again. Now, because a con 
tinuing supply of crude oil is equivalent to a petroleum reserve— 
that is, if you have a supply you can do without the reserve, but if 
you dp not have the supply you need additional reserve—we would 
have in that case, to retain our present level of security, to estab 
lish a larger reserve than presently planned, and in a situation 
where the present 800,000 barrels a day of crude would be exported 
this would require a reserve of about 72 million barrels.

In addition, qur estimates of cost—and Sun is an operator for the 
Government of the present reserve—the estimate of the cost is 
$2.47 billion and annual carrying costs of $261 million a year.

The second issue, very briefly, of economics is, the shipping costs 
would indeed fall if foreign-flag tankers were used rather than 
Jones Act tankers. We estimate that savings at $1.075 billion a 
year. We think the consumer would see little or nothing in the way 
of savings from that change. The reason is, refined product prices
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are set by marginal cost, which is based on the incremental crude 
coming from the OPEC countries in the world. So we see no basis 
for a reduction in consumer costs from that basis.

Thank you.
[Mr. Helms' prepared statement follows:]
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PREPARED STATEMENT OF JON D HELMS, VICE PRESIDENT, PLANNING, SUN REFINING
& MARKETING Co

Good afternoon. My name Is Jon Helms and I am Vice President, Planning, 

of Sun Refining and Marketing Company, a subsidiary of the Sun Company.

Sun is a mid-sized domestic oil company. We have no oil production in 

Alaska, but we purchase and refine some Alaskan crude. We also have 

significant shipping interests. We directly own and operate eight 

tankers In the Jones Act fleet, and we have interests in four others.

Our immediate interest in the question of Alaskan North Slope is economic. 

Our tanker fleet would be gravely affected by a removal of the export 

prohibitions. We estimate that the book value of our vessels would drop 

by about $100 million, and our after-tax revenues would drop by $67 

million over the next five years (with our federal tax obligation falling 

by some $57 million over the same period).

As a result of this interest, we have performed extensive analysis of 

this issue. We have reviewed several areas which have been only glossed 

over in other studies, and we conclude that the Interests of the United 

States are best served by renewing that portion of the Act which prohibits 

ANS crude exports.

At present, ANS crude production is some 1.6 million bbl/day. Only about 

half of this is used on the West Coast, the remainder being transported 

to the U.S. Gulf Coast and Puerto Rico for refining. Since the sea 

journey from Valdez, Alaska to Japan is significantly shorter than the 

journey to the U.S. Gulf Coast, a cursory analysis would lead one to
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expect it to be beneficial for ANS crude to be exported to Japan and 

replaced by imports from elsewhere. Unfortunately, such sinpllstic 

analyses are misleading, and we must examine the implications of ANS 

crude exports more closely.

We would submit that the following points should be considered in any 

analysis.

o Effect on US Energy Security

At present ANS crude is Integrated into the US refining system. 

Once ANS export is permitted, that crude will leave the system, and 

the tankers carrying it will go into lay-up or into other trade.

Even if all contracts signed include reversion of the oil to the US 

in the event of an emergency, that cannot be done overnight. A 

declaration of emergency would be required, and the transportation 

infra-structure would have to be reconstructed. Jones Act ships 

would be in lay-up, so waivers would be required to permit use of 

foreign ships. Those ships would not be waiting in Valdez, but 

would have to come from different parts of the globe. Some would 

have to come around the Born. Once at Valdez, the ships would have 

to be loaded. The Trans-Fanama pipeline would have to be re-activated. 

All in all, we would expect a minimum of 90 days after any emergency 

before Alaskan oil was again flowing into the US refining system. 

During this period, Alaskan oil would.continue to flow to Japan.
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Since we are still filling the Strategic Petroleum Reserve (SPR), it 

appears that the present level of energy security is felt to be 

inadequate. This 90 day diversion of Alaskan crude to Japan represents 

a minimum reduction in that level of security. To retain merely the 

present level of security would require expansion of the SPR by 90 

days worth of exports or 90 x 800,000 Bbl. - 72 million barrels 

(about a quarter of the present SPR).

Such an expansion of the SPR would involve a cost of $2.16 Billion 

for oil purchases with a further capital investment of $310 million 

for creation of storage facilities. Interest costs on these expendi 

tures would be $250 million/year, plus a further $11 million/year in 

operating costs related to crude storage and handling.

Overall - the cost of replacing the lost energy security from 

permitting ANS crude exports is about $261 million per year. This 

offset must be taken into account when examlng the economics of this 

proposal.

Economic efficiency.

Proponents of exports of Alaskan crude are quick to point out that 

the sea journey from Alaska to Houston is 6625 miles, whereas for 

Alaska to Japan is only 3400 miles—from which they argue that the 

oil should go to Japan. In fact, switching Alaskan oil to Japan and 

replacing it with Persian Gulf oil causes an overall increase in
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distance travelled of 20Z since the replacement oil comes 12.500 

miles from the Persian Gulf to Houston. (See Appendix - Table 2)

The bulk of any replacement crude will have to come from the Persian 

Gulf, as there Is not enough Mexican crude to meet demand. OPEC 

crude from the Persian Gulf Is the standard alternative crude.

There Is, nonetheless, a significant savings in transportation 

costs. This results from the use of U.S. Flag Jones Act ships for 

the Alaska to Houston route, versus foreign flag ships for the rest 

of the routes. The Jones Act reserves such routes for U.S. flag 

ships In order to ensure the continued survival of the U.S Merchant 

Marine, much as coastal shipping in Japan is reserved for Japanese 

domestic ships. The distance figures given above illustrate that the 

"Alaska Crude Export" question is really a question of how one can 

avoid the restrictions of the Jones Act.

The savings are significant. (See Appendix) We estimate that if 

the entire 800,000 BBL/D (41MMLT/yr.) currently flowing from Valdez 

to Houston were permitted to go to Japan, and replaced with Persian 

Gulf OPEC crude oil, the U.S. savings would be $1075.5 million/yr. 

and the Japanese savings would be $43.5 million/yr. The savings for 

the Japanese are real, and will doubtless help them compete even 

harder in world markets. The U.S. savings, however, have some very 

significant offsets.
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Since transportation saving on Alaska crude are reflected directly 

in wellhead price, the savings are divided up between the producers 

(as increased profits), the State of Alaska (as increased severance 

tax. etc.) and the Federal government (on increased corporate tax, 

windfall profits tax, etc.). We estimate that the $1075.5 million 

will be split up, with the producers getting $183.5 million, Alaska 

getting $281.0 million, and the Federal government getting $611.0 

million.

The savings in transportation are basically achieved by putting a 

significant portion of the U.S. Jones Act tanker fleet and the 

Trans-Panama pipeline out of business. Ship owners revenues and 

taxes are drastically reduced, as are the taxes paid by the 

Trans-Panama pipeline. Personal income tax revenues from seamens 

salaries also falls. All of these represent significant offsets 

for the U.S. Federal government.

The most significant offset, however, is that of the massive amount 

of Title XI guaranteed debt which is outstanding on these ships. We 

estimate that at least $640 million of Title XI money is at risk of 

default if the tanker market collapses. The loss of market is so 

large that even a requirement that oil going to Japan should go in 

U.S. flag vessels would not be enough to avoid major default. The 

shorter distance, and the bigger ships that could be used, would 

mean that a much smaller number of ships would be required to handle 

the volume. Assuming that such a default were to be financed by 

Treasury borrowing at 10Z, this would represent an annual effective 

cost of $64 million.
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We estimate the overall effect on Federal revenues as follows.

Increased revenues from crude taxes 

Loss of taxes on tanker profits 

Loss of income taxes on seamens wages 

Loss of taxes on pipeline profits 

Annualized cost of Title XI defaults

Net Improvement + 310.4

If economic security is to be maintained 

and the SPR expanded to compensate

Extra SPR Costs - 261.0

Overall effect on Federal Revenues + 49.A

Note that this savings includes a $107 million/year cut in Panama's 

revenues. The U.S. government may well be requested to make this 

good with increased foreign aid, thus rendering the overall balance 

negative.

Improving our balance of trade with Japan.

Export of ANS crude to Japan would generate up to $8.5 billion/year 

and would indeed reduce our trade deficit with Japan from $17.9
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billion/year to $9.4 billion/year. At the same time, however, the 

U.S. balance of trade with OPEC would worsen by approximately the 

same amount—from $11.3 billion/year to $19.8 billion/year. It 

would seem that little Is gained. On a world basis, the U.S. 

balance of trade would get worse, since the U.S. would be paying 

$394 million/year of transportation costs to foreign flag vessels, 

versus $1,080 million/year to U.S. flag vessels. The actual U.S. 

overall balance of trade would worsen by $394 milllon/yr.

Trade Barriers

Proponents of ANS exports have expressed the hope that Japanese will 

lower their trade barriers with the US If we agree to export ANS 

crude. This seems Illogical and Inconsistent with past Japanese 

trade behavior. If the Japanese maintain trade barriers while they 

have a trade surplus of $17.9 Billion, why should they lower them 

with a surplus of only $9.4 Billion 7 In fact, pressure on Japan to 

lower trade barriers would be lessened. The best tactics to get US 

beef and citrus into Japan is to threaten Japan's exports to the US, 

not to permit crude oil export to them when such exports must be 

replaced by imports from OPEC.

Aiding Mexico

It has been suggested that our export of ANS crude to Japan would be 

made up by increased imports from Mexico, thus easing Mexico's 

financial problems. This could only occur if Mexico had surplus
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crude available for export. In reality, under normal market conditions. 

Mexico already exports at its maximum practicable rate of 1.8 

million bbl/day and will not be able to export significantly above 

that level for the foreseeable future, especially now that financial 

pressures have caused a radical cut-back in Mexican oil exploration 

expenditures. All the switch would mean to Mexico would be that 

they would be paid the same amount, but by a different customer. In 

addition, Mexico's stated policy has been to avoid undue dependence 

on any one customer, and they are already exporting more oil to the 

U.S. than they really prefer. While Mexico's economic situation is 

such that they could not afford to refuse to send oil to the U.S. 

rather than to Japan, we should expect that Mexico would demand an 

economic premium, and that the switch would be perceived as yet 

another U.S. attempt to induce Mexican dependency on the U.S.

Effect on Panama

A significant part of the transportation costs of ANS crude at 

present is the $107 million paid to Panama each year for pipeline 

tariffs. This represents 4% of the Panama national budget. Cutting 

this off would have a significant effect on our relations with 

Panama, and Is directly contrary to the spirit of the Administration's 

Caribbean Basin Initiative. One would expect the government of 

Panama to request the U.S. to make good this deficit by Increasing 

foreign aid.

28-755 0-86-25
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o Effect on Investors

Over the years, very major Investments have been made to develop the 

ASS crude transportation infra-structure. These investments were 

made in good faith to carry out the expressed will of the Congress 

that ANS crude be reserved to the US. This investment is still 

continuing. The trans-Panama pipeline has just been activated. The 

Northern Tier and other pipelines are being engineered at present. 

A reversal in policy now jeopardizes these investments, and penalizes 

investors. Equity requires that the interests of such investors be 

given as much weight as the interests of oil producers and the State 

of Alaska.

On these bases, Sun concludes that the best interests of the United 

States are served by our keeping Alaskan oil for our own use, and extending 

the prohibition or exports. The "savings" to be gained by doing otherwise 

accrue to oil producers, the State of Alaska and Japan. The losers are 

the U.S. seamen, U.S. tanker owners and operators of pipelines who have 

made Investments in good faith. The United States government gains 

little economic benefit, while losing in energy security and national 

security.

Thank you for the opportunity to testify.
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APPENDIX

ANS CRUDE EXPORT IMPACT

TABLE 1 - TRANSPORTATION SAVINGS

ANS CRUDE TO HOUSTON 41MM LT./YR.

Current/No Exports

U.S. Costs Valdez-Panama

Trails-Panama Pipeline 

Panama-Houston 

Valdez-West Coast,j.

Japanese Costs

Persian Gulf - Yokohama

$/LT

41MM x 17.66 

41MM x 6.84 

41MM x 8.68 

41MM x 7.99

TOTAL

41MM x 3.60

$1,688.0

$ 147.6

After/All Exported

U.S. Persian Gulf - Houston 41MM x

Valdez - West Coast (1)
41MM x

9.61

5.33

$ 394.0

$ 218.5

$ 612.5

Japan Valdez - Yokohama 41MM x 2.54 $ 104.1

Total Transportation Savings 

U.S. $1075.5MM/Yr. 

Japan $ 43.5MM/Yr.

(1) Lower West Coast rates due to collapse of tanker market.
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TABLE 2 TRANSPORTATION MILEAGE

	Miles

Current Alaskan Oil to Houston 6,625

Persian Gulf to Japan 6,590

Total 13,215 Miles

With Exports Alaskan Oil to Japan 3,400

Persian Gulf to Houston 12.500

Total 15,900 Miles
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TABLE 3 SAVINGS DISTRIBUTION

Since the Kuparuk Field is Windfall Profit Tax (WPT) exempt, crude would 

be 200HBbl/D WPT Exempt, remainder nonexempt. Saving or Transportation 

vould flow back to the wellhead price and be distributed as follows:

Revenue Distribution MM$/Yr.

Savings Exempt

Nonexempt

TOTAL

Federal

77.3

533.7

611.0

Alaska

72.5

208.5

281.0

Producers

91.8

91.7

183.5

MBH:ptnf
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April 6, 1983

SUN POSITION PAPER ON 
THE EXPORT OF ALASKA NORTH SLOPE CRUDE

At present the export of Alaska North Slope (ANS) crude ie forbidden by 
the Export Administration Act. Sun believes that this prohibition should 
be continued when the Act expires on September 30, 1983.

Half the ANS crude presently goes to the U.S. Gulf Coast for refining. 
Proponents of export argue that since Alaska is closer to Japan than to 
Houston, we should permit exports and reduce transportation costs. Sun 
believes that this argument mis-represents the true situation.

Sun has significant shipping interests, owning and operating eight Jones 
Act tankers, and having interests in four others. This entire fleet 
would become uneconomic if ANS crude were to be exported. The book value 
of Sun's vessels would fall by about $100 million, and Sun's after tax 
revenues would fall by some $67 million over the next five years (with 
our associated federal tax payments falling by $57 million over the same 
period).

Sun concurs that transportation costs could be reduced, but we believe 
that the reasoning overlooks the following points.

o ANS crude effectively acts as part of the U.S. Strategic Petroleum 
Reserve (SPR). If crude is exported to Japan, even if the oil 
reverts to the U.S. in emergencies, it takes at least 90 days to get 
it back into the system. To maintain our present level of energy 
security if ANS crude is exported, we must increase the size of the 
SPR by 72 million barrels to cover that 90 days. This would cost 
$2.47 billion in investment, with annual costs of $261 million.

o The "economic efficiency" argument on ANS crude is false. If ANS 
oil exported to Japan is replaced with OPEC oil from the Persian 
Gulf, total travel distance is 20Z longer; 15,900 miles versus 
13,215 miles. The costs are lower with exports because oil is 
diverted from the U.S. merchant marine to foreign flag ships, which 
operate at much lower costs. Total U.S. costs are cut by $1,075 
million, but the U.S. Jones Act fleet is destroyed. Lost tax 
revenues offset much of the savings.

o The "savings" do not go to the consumer, since the price of oil in
Houston is set in competition with OPEC. The "savings" end up going 
to the State of Alaska ($281 million/yr.) and the oil producers 
($183.5 million/year). The federal government gets $611.0 
million/year, but of this, all but $49 million is off-set by other 
effects.
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o The balance of trade is worsened by permitting export. Our deficit 
with Japan drops from $17.9 billion/year to $9.4 billion/year but 
our deficit with OPEC increases from $11.3 billion/year to $19.8 
billion/year. Our overall balance would worsen by $394 million/year 
because of payments to foreign flag tankers.

o This reduction in our deficit with Japan lessens the pressure on the 
Japanese to lower trade barriers and permit U.S. beef-and citrus to 
enter the country.

o It has been suggested that ANS crude export would aid Mexico by
increasing markets for Mexican crude. Since, in normal conditions, 
Mexico is already producing just about at its maximum, with little 
prospect for expansion, this argument is faulty. Any Mexican crude 
diverted to the U.S. from Japan only represents a change of 
customer - not an increase in sales.

o Panama depends heavily on pipeline tariffs (4% of their government's 
budget). ANS crude exports would amount to a foreign aid cut of $107 
million and would worsen our relation with Panama. This would be 
totally contrary to the spirit of the Caribbean Basin Initiative.

Sun believes that all of these factors should be considered. Overall, the 
effects are clear. If we export ANS crude, the big winners are the oil 
producers, the State of Alaska, and the Japanese - who get a 90-day 
continuing supply which Is equivalent to a 72 million barrel SPR free of 
charge, courtesy of the U.S. The big losers are American seamen, American 
ship operators and pipeline operators who have made and continue to make 
major investments In good faith to serve U.S. transportation needs. The 
United States either suffers a major reduction in energy security, or else 
has to invest over $2 billion to maintain energy security while gaining 
less than $50 million per year. In addition, national security needs are 
badly compromised by the loss of the U.S. tanker fleet.

Sun believes that the best interests of the United States are served by 
renewing the prohibitions on the export of Alaskan crude. We urge the 
Congress to extend Section 7(d) of the Export Administration Act of 1979 
as outlined in HR1197.
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Mr. BONKER. Mr. Helms, I am very sorry, but we will miss the 
vote if we do not run out of here at this moment. I have read 
through your excellent statement and will consider carefully your 
views as we continue with the reauthorization of the Export Ad 
ministration Act. Thank you, again.

I would like to note that because of the tremendous interest in 
the issue of exporting Alaskan oil, and in other aspects of short 
supply controls, we have received numerous statements by various 
groups. These statements will be included in the record of these 
hearings. 1

[The statements follow:]

1 See apps 18-33 for additional statements on short supply controls
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STATEMENT OF THE AMERICAN MARITIME ASSOCIATION

Mr. Chairman, the members of the American Maritime 

Association very much appreciate your providing us with the 

opportunity to express our views as your Subcommittee considers 

revisions to and reauthorization of the Export Administration 

Act of 1979.

At the outset, we wish to emphasize our unconditional 

support for H.R. 1197, the McKinney-Wolpe bill, which would 

continue in effect the existing restrictions on the export of 

Alaskan crude oil included in section 7(d) of the Export 

Administration Act of 1979. We believe that preservation of 

the status quo will protect and promote the national interest.

As we have done in the past, we will continue to support 

the efforts of the Congress to limit Executive discretion in 

authorizing exports of Alaskan crude oil. Quite clearly, any 

change in the present policy would have severe, adverse ramifi 

cations on the maritime industry, our government's energy 

policy, our national security, our international trade relations, 

consumers' pocketbooks, and workers' paychecks.
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The adverse effects of Alaskan crude oil exports would 

weigh most heavily on the U.S. merchant marine, in particular 

on independent shipping companies (as opposed to the crude oil 

producing companies, which also operate their own tanker vessels). 

We are deeply concerned that independent shipping companies 

could suffer revenue losses so great as to threaten the financial 

viability of many shipholding groups. We cannot understand 

why the Administration would seek to transfer business to 

foreign flag vessel operators at the expense of the domestic 

maritime industry.

The extent and the severity of the harm the maritime 

industry will suffer will depend in great measure on the 

volume of Alaskan crude oil exports and the velocity at which 

these exports increase. Obviously, the greater the volume 

and velocity, the more severe the harm.

Based on a private study that is being prepared for us 

by Robert R. Nathan Associates, Inc., we believe that in the 

most likely scenario 300,000 b/d of Alaskan crude oil annually 

would be exported within five years were the present restrictions 

lifted. Every 100,000 b/d of exports translates into 700,000 

dead-weight tons (dwt) of tanker size capacity. Based on an 

export scenario of 300,000 b/d, more than a third of the ap 

proximately 70 tankers at present in the Alaskan crude oil trade 

would be displaced. Exports also would depress shipping rates 

for vessels still able to find business in the trade. Further
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losses would result from the spreading effect of declining 

rates on independent tankers in the domestic, non-Alaskan trade. 

We foresee revenue losses exceeding $325 million a year to the 

domestic maritime industry. As noted earlier, these losses 

will be borne primarily by the independent companies (since 

the oil companies have the ability and incentive to keep their 

own tanker vessels operating).

Decisions of this sort should not be made without careful 

reference to defense implications. Any reduction in the nation's 

tanker fleet would have a dangerous impact on our national 

security. Mr. Paul Thayer, the Deputy Secretary of Defense, 

in a letter dated March 28, 1983 (a copy of which is attached) 

has indicated that implementation of the Transportation Depart 

ment's Construction Differential Subsidy (CDS) Replacement 

proposal would have "the detrimental effect of accelerated 

small tanker retirements on our ability to resupply overseas 

forces in the event of war." He further indicated in that 

letter his concern that no actions be taken that would "greatly 

exacerbate an already dangerous trend toward small tanker 

extinction." The effect of the CDS Replacement proposal 

would be to vastly increase the supply of tankers, forcing the 

militarily important small tankers out of business. The export

of Alaskan crude oil, by decreasing demand for vessels, would 

have precisely the same effect.

The financial losses of crude oil carriers would be 

felt by workers within the maritime industry and in other
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sectors of the economy as well. The number of domestic mari 

time jobs lost would depend upon the number and the size 

composition of the vessels idled due to Alaskan crude oil 

exports. Based on an export level of 300,000 b/d and the 

estimated idling of 25 vessels, we expect that approximately 

1,700 maritime workers would lose their jobs. Approximately 

6,000 to 7,000 workers engaged in the supply of intermediate 

goods and services to the shipping industry probably would 

lose their jobs as well. Alaskan crude oil exports would not 

create additional jobs or employment opportunities for these 

displaced workers.

In addition to independent shipholding groups and mari 

time and related employees, the federal government also would 

suffer financially by Alaskan crude oil exports. Loan guarantee 

defaults and increased unemployment claims, and reduced income 

tax payments would affect the Treasury. The speculative gains 

from exports are unlikely to offset these losses.

The federal government at present has outstanding $1.5 

billion in Title XI loan guarantees for petroleum tankers. 

We estimate that approximately one-half of those loan guarantees 

would be at risk were Alaskan crude oil exports permitted. We 

can only make rough estimates at this point because the pro 

portion of Title XI loan guarantees at risk would depend upon 

the decisions of the affected shipping companies. Few could
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afford to continue carrying heavy mortgages on idle ships, 

particularly with there being little likelihood that these 

ships ever could again be used productively. Unfortunately, 

many vessels were constructed over the past decade for use 

solely in the Alaskan crude oil trade and no practicable 

alternatives exist for these ships in either the domestic 

or international market under current conditions. Indeed, one 

million tons of older tonnage already has been laid up for 

want of business. Thus, we believe that it is reasonable 

to assume that the federal government might be forced to meet 

approximately $750 million in loan obligations.

The idling of vessels also would have a deleterious 

effect on the gross national product by decreased maritime 

activity, and in sectors of the economy that provide inter 

mediate goods and services for the maritime industry. For 

example, ship repair and building yards and their suppliers 

especially in the Northwest would feel the effect of Alaskan 

crude oil exports as shipping activity declined.

Notwithstanding the deleterious financial costs involved, 

the Reagan Administration nonetheless has proposed eliminating 

the present restrictions on the export of Alaskan crude oil 

embodied in section 7(d) of the Export Administration Act of 

1979. Although the Administration has been careful to argue 

that other statutes place restrictions on the President's 

authority to permit such exports, the Members of this Subcommittee



776

are well aware that those statutory provisions contain signi 

ficantly lower threshold tests that must be met before the 

President can authorize Alaskan crude oil exports. Moreover, 

the strength of those provisions is predicated on the continued 

existence of the present restrictions in section 7(d). In 

effect, if the present restrictions in the Export Administration 

Act of 1979 are lifted, a relatively free hand will be granted 

for permitting such exports.

By seeking to alter the status quo, the Administration 

is directly challenging the long-standing efforts of Congress 

to protect and promote our national interest. The Members of 

this Subcommittee recognize the damage the Administration's 

proposal would inflict. We trust that the Congress, as it 

has wisely done on repeated occasions during the past decade, 

will once again exercise its constitutional prerogative to 

protect and promote the national interest by maintaining reason 

able restrictions on the export of Alaskan crude oil.

Again, Mr. Chairman, the members of the American Maritime 

Association appreciate this opportunity to come before your 

Subcommittee and hope that you will call upon us if we can 

be of further assistance to your Subcommittee.
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,'—^ WASHINGTON. D C. 20MI

Z 8 MAR 1333

The Honorable Elizabeth Eanford Dole
The Secretary of Tranaoortation
400 7th Street, S. M. - •
Washington, D. C. 20290

Dear Zlizabeth:

Cha purpose of this letter is to request tnat the Department 
of Transportation not enact the Construction Differential Subsidy 
(CDS) Replacement orooosal contained in your Notice of Proposed 
RulensXing (HPfiM), Federal Register (Volurs 48, No. 21, p. 4403, 
of 31 January 1333).

Currently, CDS built tankers, as authorized by HA5AD 
can participate in Jones Act Trade only to a rcaxiaun of six 
months annually. It is my understanding the proposed rule 
would lift all restrictions on Jones Act trading by CDS tankers 
whose subsidies had been rei.-nbjrsed. The effect of this rule 
change would be threefold: (1) soaller, rdlitarily useful 
tanXers would oa squeezed out of the donastic trade market 
by large tankers supported by the proposed rules; (2) our 
depressed shipbuilding industry, which has looked forward to 
the business created by the Port and "anker Safety Act of 1978, 
would ba deprived of the anticipated work it so badly needs; 
and (3) a windfall profit would be provided to a few ma^or 
corapanies with CDS built tankers under charter.

The Havy's specific concern is tha detrimental effect of 
accelerated sttall tar-Xer retirements on our aoility to resupply 
overseas forces in tha event of war. Nearly half of our warture 
shipping requirenents, in tsras of tonnage to be shipped, must 
be carried in tankers between 6 and SO thousand DWT, with coated 
tanks to permit carriage of refined product. Larger tankers, 
the type supported by th-a proposed rules, are of limited value 
for military deployment and support purposes. As a result of 
tne changes in petroleum product distribution systems, including 
shorter routes, greater use of pipelines, and other inland 
surface nodes, the coisiercial requirement for smaller domestic 
oceangoing tankers has bean steadily reduced. Application oS 
the technical provisions of tne Port and Tan-cer Safety .i.ct will 
further accelerate the retirements of thssa tinkers.

I faar that t n e proposed ruling to slier,*' large tinkers a 
greater share of dcT.estic trade will greatly exacerbate an 
already dangerous trend toward saall tanker extinction. I 
have asked the Assistant Secretary of the Navy, Shipbuilding and 
Logistics to provide a more detailed explanation of our concerns.

Your assistance in this matter is greatly appreciated. 

Sincerely,
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PREPARED STATEMENT OP PETER J LUCIANO, EXECUTIVE DIRECTOR, 
TRANSPORTATION INSTITUTE

Mr. Chairman and members of the Subcommittee, my name is 

Peter J. Luciano I am Executive Director of the 

Transportation Institute.

The Transportation Institute is a nonprofit, research and 

educational organization which directs its efforts toward the 

preservation and promotion of America's merchant marine. We 

represent 174 member companies which operate U.S.-flag vessels 

in the Nation's foreign and domestic trades. We appreciate 

this opportunity to express our views on Section 7(d) of the 

Export Administration Act which restricts the export of Alaska 

oil.

The Transportation Institute strongly recommends that 

Section 7(d) of the Export Administration Act not be amended 

and that its provisions remain unchanged. We vigorously oppose 

the Administration's proposal to eliminate entirely Section 

7(d) of the Export Administration Act. Wh'ile there are other 

statutes which deal with the export of Alaska oil, only
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Section 7(d) of the Export Administration Act affords adequate 

protection to the American consumer by providing that before 

crude oil exports be permitted, the President must show that 

exports will, within three months, result in lower acquisition 

costs to refiners and that not less than 75 percent of such 

savings in costs be passed on to the consumer. We cannot 

support any legislative proposal which would eliminate such 

provisions.

The Transportation Institute strongly opposes any effort to 

lessen current Alaska oil export restrictions for several 

reasons. First, we feel strongly that exporting oil to Japan, 

in particular, would encumber U.S. trade policy and would be 

harmful to this Nation's current trading posture. Second among 

our objections is that an Alaska oil export policy runs 

contrary to a sound domestic energy policy which, until 

recently, has been based on increasing domestic resources, 

while at the same time discouraging the rapid depletion of 

those resources through conservation. Third, we are deeply 

concerned that such a policy, by dismantling the marine 

transportation system, would endanger an essential part of this 

Nation's defense capabilities — the U.S. tanker fleet — and 

would virtually eliminate this country's ability to carry 

critical fuels during supply interruptions or other national 

emergencies. Fourth, contrary to those favoring Alaska oil 

exports to Japan, we believe that oil exports will not generate
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additional net revenues because the government will incur 

substantial costs which will offset any revenue increases. 

Finally, the maritime industry, the shipbuilding industry and 

many other essential industries which support those industries, 

will be negatively impacted by an export policy. Hundreds of 

millions of dollars will be lost to the industry and thousands 

of jobs will be affected.

Foreign Trade Policy

In the United States, U.S. merchandise trade as a 

percentage of GNP has more than doubled since 1971 rising from 

8.4 to 17 percent. This means that foreign trade is much more 

important to the U.S. economy than in the past. However, while 

foreign trade as a whole has become more important to the 

United States, there have been substantial shifts away from the 

export of manufactured goods. As a percentage of GNP, 

manufactured exports have actually declined from 1.6 percent in 

1960 to 1.5 percent in 1980. This shift has been primarily the 

result of the trade deficit with Japan. In 1982, it reached a 

staggering $17 billion. The largest contributing factor to the 

deficit was the large imbalance in the trade of manufactured 

goods which reached a net deficit of $29 billion in 1982.

Clearly, the largest problem with the U.S. trade deficit 

with Japan is that Japan exports high value-added manufactured
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goods to the U.S. which creates many jobs for the Japanese 

while the United States exports to Japan in return raw 

materials and agricultural goods which do not generate as many 

jobs for Americans. In fact, this imbalance has been 

displacing large numbers of jobs in America's competing 

industries. It is for these reasons that the trade deficit 

with Japan has become so controversial and of major concern to 

U.S. policymakers.

Exporting Alaska oil to Japan, however, will do little if 

anything to improve the U.S. trade imbalance with Japan. An 

oil export policy will merely deflate the trade deficit with 

Japan temporarily and will do nothing to change the underlying 

structure of U.S. trade with Japan. In fact, such a policy 

promotes instead a continuation of recent trends toward 

increasing exports of raw materials at the expense of a trade 

policy which seeks to promote exports of manufactured 

products. The danger of such an export policy is that by 

deflating the deficit, the United States will give the 

appearance of having substantially improved its trading posture 

with Japan, while in fact it has done nothing but exacerbated 

the trade imbalance.

Such an export regime would reduce pressure on Japan to 

lower barriers to manufactured and agricultural goods, 

hampering current and future trade negotiations. It might
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also dampen the concerns of the U.S. government and the 

American public about the serious problems we face in competing 

with the Japanese in the production and export of manufactured 

goods.

The function of export promotion should be to strengthen 

U.S. industry, foster new industries and create new job 

opportunities. . Unfortunately, such an export policy would do 

little to strengthen U.S. industry. In fact, as I will discuss 

later, on balance the overall effect of Alaska oil exports may 

be to harm U.S. industry resulting in significant job losses.

Another result of exports of Alaska oil which is not 

understood by advocates of oil exports is that any improvement 

in the bilateral trade deficit with Japan will be offset by a 

substantial worsening of the overall balance of payments 

position which includes not only the merchandise trade account, 

but the current account which refers to trade in goods and 

services plus return on foreign investment and unrequited 

transfers. The U.S. balance of payments will worsen for two 

reasons: 1) the United States will receive less per barrel of 

oil than it will have to pay out to replace Alaska oil with 

foreign oil and 2) the United States will pay foreign operators 

to ship the imported foreign replacement oil. Both of these 

costs show up as outflows on the balance of payments accounts. 

Our estimates indicate that the U.S. balance of payments
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position will worsen by close to $900 million dollars. ($600 

million in replacement cost above earnings and $300 million in 

transport costs paid to foreign operators.)

National Energy Policy

When Congress authorized the trans-Alaska pipeline in 1973, 

it placed restrictions on the export of Alaska oil in order to 

ensure that no export sales or exchanges would be made which 

would result in a net reduction of petroleum supplies available 

to the United States or in increased dependence of this country 

on insecure foreign supplies. Since then, Congress, realizing 

the importance of preserving Alaska oil for domestic use, 

strengthened the restrictions in the Export Administration Act 

in an effort to promote the domestic distribution of U.S. crude 

oil.

During the past decade, the Dnited States has made great 

progress in increasing domestic production and in reducing 

foreign imports of oil. Today, nearly 20 percent of total 0.3. 

crude production is Alaska crude. In fact, without the 

production of Alaska crude oil, total U.S. production since 

1973 would have fallen by nearly 24 percent. Instead, 

production has dropped only six percent.

The Dnited States has also been successful in decreasing 

its dependence on foreign oil. Oil imports have fallen from a
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high in 1977 of 8.8 million barrels a day to 5 million barrels 

a day at the end of 1982. This represents a fall in oil 

imports of nearly 43 percent.

Exporting Alaska oil now would endanger the progress made 

in reducing U.S. dependence on foreign countries for oil. It 

would also considerably reduce U.S. national energy 

preparedness. The current thinking on the part of those within 

the Administration and elsewhere who favor Alaska oil exports, 

is that the United States is far less vulnerable to oil supply 

disruptions today and has abundant oil resources available, in 

fact, so much so that it can afford to send this oil to foreign 

countries. We disagree strongly with this interpretation of 

America's present energy situation.

Most prominent energy experts agree that oil markets are 

likely to tighten by the middle of this decade. In its World 

Energy Outlook, the International Energy Agency (IEA), predicts 

that by the mid-1980s, the oil market will again move towards 

disequilibrium a,s world economic activity once again picks up 

and current worldwide oil production levels begin to stagnate. 

The IEA predicts a shortfall in worldwide oil supply of 4 

million barrels a day by 1990. To quote from the IEA study:
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"From the mid-1980s onwards,.however, the oil market is 

likely to gradually move towards a basic disequilibrium 

again as growing world oil demand will be confronted with 

stagnating production. In particular, oil output in North 

America, the North Sea and the Soviet Union is projected to 

level off or decline, and OPEC production could well be 

constrained by declining reserves in some countries and by 

political decisions in others. At the same time, oil 

import requirements are expected to rise significantly in 

the Third World as a result of economic development, 

increasing urbanization and industrialization. OECD demand 

for oil imports, on the other hand, would at best decline 

slightly from present levels if non-oil energy use grows 

substantially, but may well increase steeply in the absence 

of additional price or policy incentives to restrain oil 

consumption and to increase domestic production.*

The IBA's forecast is reinforced by a recent study entitled 

Global Insecurity by Daniel Yergin of Harvard University and 

Martin Hillenbrand, Director of the Atlantic Institute for 

International Affairs in Paris. In it, the authors argue that 

another oil crisis is possible and even likely before the end 

of the 1980s. They predict that another oil crisis could find 

the United States with oil production as much as 40 percent 

below the present level. Furthermore, the authors predict that 

by the year 2000, the industrial world could be faced with only 

two-thirds of its current oil supply. Such dire predictions
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are not at all uncommon. We are,-therefore, very skeptical of 

any suggestion that underlying world energy trends have changed 

to any substantial degree.

The suggestion frequently made by proponents of oil 

exports, that the united States is better prepared today to 

deal with disruptions in oil supplies and therefore can afford 

to become an oil exporter, is overly optimistic and 

misleading. There is no question that the United States has 

made great progress in reducing its oil dependency, in 

stabilizing its oil production, and in beginning to undertake 

the structural changes necessary to reduce energy consumption. 

However, a closer look at America's oil supply picture reveals 

the following facts:

1) Structural adjustments to changed energy prices, while 

clearly underway, are beginning to slacken because of the 

current recession. Industry's desire to invest in energy 

efficient equipment is being halted by falling fuel prices 

and by the severe economic constraints imposed by the 

current recession.

2) Falling oil prices brought about by easy oil market 

conditions, are beginning to cause complacency on the part 

of energy consumers, industrial fuel users and producers. 

A survey by the American Gas Association shows that fuel 

switching by industry from the use of gas to oil in 1981
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and 1982 as a result of falling oil prices reached about 

258,000 barrels of oil a day. More importantly, 

exploration and drilling activity is threatened by the 

eroding price of oil. Hughes Tool reported that more than 

700 drilling rigs have been idled since the beginning of 

the year and the rig count is expected to decline to about 

1700 by the end of May, down from 2043 reported on March 

7th.

3) Governmental energy programs designed to increase 

production and decrease consumption are being reduced and 

even dismantled by deep budget reductions.

4) Since 1973, United States oil reserves on average 

declined at an annual rate of about 1.3 billion barrels. 

There is general agreement in the oil industry that even 

with continued high drilling activity, oil production in 

the United States will continue to fall by 2.0 to 5.5 

percent per year throughout the rest of the decade. Recent 

forecasts by the Department of Energy see a decline in oil 

production in the lower 48 states of 24 percent by the end 

of the decade. Industry sources predict that after 1988, 

Alaskan production will decline annually by 11 percent 

which means that by 1995, Prudhoe Bay will be pumping only 

400,000 barrels a day (current production is 1.6 million 

barrels a day.) Standard Oil Company of California 

projects a fall in domestic production of crude oil of 25 

percent by the end of the century. The IEA forecasts an
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even larger fall in domestic production to about 43 percent 

of current levels.

5) The Middle East is still rife with political 

upheaval. There is also nothing which guarantees political 

stability in other non-OPEC supplier countries. On this 

note it should be remembered that one of the largest oil 

suppliers, Mexico, is presently in a very precarious 

economic as well as political position. We should, 

therefore, hold no illusions about the long-term security 

of any of the foreign oil supplies.

The Transportation Institute also takes issue with the 

contention that the United States is far less dependent on 

Middle East oil and, therefore, on insecure foreign supplies. 

First of all, total Arab OPEC suppliers still account for about 

20 percent of total petroleum imports. Second, the Middle East 

still holds more than half the world's oil reserves and nearly 

77 percent of the world's excess production capacity. (10 

million barrels a day of the 13 million barrels worldwide.)

This is important because of the fact that in the event 

that the demand for oil once again picks up, (which it is 

likely to do before the end of the decade), most of the 

increase in demand will have to come from Arab OPEC suppliers 

who are the only producers with sufficient excess capacity to 

produce more oil. The majority of non-OPEC producers,
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including the United Kingdom and Mexico, are unable or 

unwilling to increase production.

A study by Cambridge Energy Research Associates underscores 

the importance of the OPEC producers. Since 1979, OPEC oil 

production fell by 40 percent while world energy consumption 

has declined just one percent. The study calls the "OPEC 

multiplier" the driving force in a process by which a small 

change in energy consumption precipitates a large change in 

OPEC production. The multiplier effect can work in both 

directions and could lead to an explosion in the demand for 

OPEC oil once demand recovers from its currently depressed 

levels.

The importance of this for the United States is that, 

should demand recover when economic conditions improve, most of 

the increase will come from the Arab OPEC countries. 

Therefore', when oil markets once again tighten, United States 

dependence on OPEC sources will again increase, and probably 

substantially.

Supporters of Alaska oil exports also contend that the oil 

exported to Japan can be replaced with Mexican oil. This is 

simply not the case. On March 18, Pemex's Director Mario 

Beteta announced that Mexican oil exports will be kept to last 

year's levels. Furthermore, Mexico has placed a ceiling on 

crude exports to the United States which are not to exceed more
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than 50 percent of total Mexican oil exports. Also, Alaska 

crude cannot be easily replaced by Haya crude because of the 

fact that Haya crude is a poorer quality crude which would 

require refiners to make costly refinery modifications which 

they are unlikely to do unless given substantial price 

discounts. Therefore, one can conclude that Alaska oil exports 

will not be replaced by Mexican imports but by imports from 

other countries. Because Saudi Light crude yields a product 

slate closest in quality to Alaska crudes, most of the exports 

will probably be replaced by imports from Saudi Arabia.

These facts, taken together, shed serious doubt on the 

future of United States energy preparedness. Regardless of 

whether or not the United States exports Alaska crude, 

increasing dependence on foreign oil is virtually guaranteed 

because of America's shrinking resource base. Accelerating 

U.S. dependence on foreign countries for oil by exporting 

Alaska crude, is hardly a prudent move and runs contrary"to 

present energy programs and policies mandated by Congress and 

administered by the Department of Energy.

Finally, we would like to warn against this Administration's 

apparent complacency over the importance of energy security. 

We should not forget the economic costs to the American economy 

of the last two oil price shocks as well as the severe costs 

that would be imposed on the American people if an oil supply 

disruption were once again to occur.
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After the 1973 oil embargo, GNP in the United States fell 

by 6 percent from its peak at the end of 1973 to the beginning 

of 1975, while the unemployment rate rose from 4.7 to 9 

percent. The effects of the second oil price shock were even 

more severe than the first, as the price of imported oil rose 

118 percent from the fourth quarter of 1978 to the first 

quarter of 1980. The effect on the U.S. economy is still being 

felt to the present day. It is, therefore, important that we 

remember that there are great economic costs associated with 

oil supply disruptions and that it is imperative that we 

continue to place a premium on protecting the U.S. economy from 

them. We hope that Congress realizes that exporting Alaska oil 

would prevent us from ever realizing the possibility of freeing 

the Nation from dependence on foreign oil.

International Energy Policy

There is also the question of this country's ability to 

become a major oil supplier to any foreign country. Given 

projections of U.S. oil production, and in particular, Prudhoe 

Bay production, the United States, regardless of its 

willingness to export oil will become increasingly unable to do 

so as the decade progresses. The United States cannot pursue 

an international energy policy which promotes the export of 

American crude oil to its allies without first pursuing a 

domestic energy policy which ensures the security of J.ts own 

energy supply.
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Current U.S. energy policy suffers from a lack of coherence 

as well as a lack of prudence. The Administration has 

downgraded the importance of a national energy policy and has 

begun to drastically reduce Federal spending for energy 

development programs. In this context, it would be imprudent 

to pursue an Alaska oil export program designed to strengthen 

the security of our allies.

We would also like to point out to Congress that, as the 

largest oil consuming and oil importing country in the world, 

the United states has a major impact on world oil markets. The 

rest of the industrial world is acutely aware of the burden we 

place on the world oil market during times of short supply. 

Should the Nation fail to provide for its own energy security, 

then in times of energy crisis, we will not be the only ones to 

suffer, since the rest of the world with whom we compete for 

oil supplies will also suffer.

Costs to the Government

Advocates of exporting Alaska oil believe that the Federal 

government will bring in a large amount of tax revenue from the 

increase in the wellhead price of Alaska oil resulting from 

exports. We take issue with this line of reasoning because it 

fails to consider the offsetting costs that the government will 

incur if it permits exports to take place.
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We have estimated that Federal revenue intake will amount 

to between $200 million and $500 million depending on the 

assumptions used. On balance, however, these gross revenues 

will be offset by substantial revenue offsets.

One of the largest costs the government will incur will be 

losses under the Maritime Administration's Title XI program. 

Today there is approximately $2 billion in federal loan 

guarantees outstanding on U.S.-flag tankers. If Alaska oil 

were exported, the costs to the government from defaults on 

tankers thrown out of business would range from $500 million to 

$1 billion depending on the amount exported.

The government will also lose tax revenues on:

1) Tax write-offs on $500 million to $1 billion in 

private uninsured loans on tankers;

2) $821 million in lost corporate maritime income;

3) $278 million in lost maritime worker and shipyard 

worker income;

4) Millions in lost corporate income in shipbuilding and 

support industries;
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5) Millions in unemployment compensation paid out to 

unemployed seaman, shipyard workers and workers in support 

industries affected by the exports.

6) Millions in Social Security contributions.

7) Reduced corporate earnings on refining, marketing and 

shipping operations.

8) Tax write-offs on investments made in projects and 

other infrastructure such as $50 million invested in the 

Four Corners pipeline.

9) Tax write-offs on oil company throughput commitments 

in the Trans-Panama Pipeline of about $300 million; and

10) Reduced corporate income in the refining sector.

The Maritime Administration (MarAd) has, also suggested that 

because such a substantial portion of the tanker fleet would.be 

lost owing to exports, the Department of Defense would have to 

seriously consider purchasing tankers for the Defense Reserve 

Fleet. MarAd's estimates in October, 1981 were that such a 

purchase would cost $185 million.
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The net effect of exports, then, on Federal revenues is to 

reduce Federal intakes substantially (upwards of $2 billion.) 

We warn against the advisability of a policy which would 

increase Federal deficits at a time when they are already 

running at record highs.

National Defense

The loss of a substantial portion of the U.S. tanker fleet 

would have serious consequences for U.S. national security. 

The tankers now operating are a vital part of the national 

defense structure. Exports of Alaska oil would permanently 

displace between 3 and 4 million deadweight tons of tankers or 

between 30 to 40 percent of the domestic fleet. Without this 

fleet, the United States would not be in a position to safely 

transport critical fuels during the event of war or national 

emergency.

Vice Admiral J. Kent Carroll, Commander of the Military 

Sealift Command, has called the requirement for U.S.-flag 

tankers one of the most pressing current needs for military 

planners. To illustrate the importance of tankers during times 

of national emergency, one has only to look at the recent 

British experience in the Falklands War. During the conflict, 

the British used approximately 50 commercial ships (75 percent 

of the total number of ships used) to transport men and

28-755 O - 86 - 26
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supplies. Of those 50 ships, 21 were tankers which were used 

for the transport and storage of fuel supplies.

There is also the problem of the types of tankers that 

would be displaced. There are currently 39 small tankers in 

lay-up and only 23 small tankers still engaged in the Alaska 

oil trade. These small tankers carry clean refined products 

and are the kind of tankers most needed for military 

operations. During wartime, the military will need hundreds of 

small clean product tankers because most fuel will be 

transported by sea. Tankers would be needed to keep the 

industrial economy supplied in addition to fulfilling military 

needs. An export policy will accelerate the displacement and 

scrapping of these small tankers.

Impact on Consumers and Refiners

Since 1981, Alaska North Slope crude has been selling for 

between $2 and $6 less than imported crudes. The average cost 

differential between what U.S. refiners pay for domestic crudes 

and foreign crudes has averaged between $2 and $3 dollars per 

barrel since 1981. The lower acquisition cost of domestic 

crudes has exerted downward pressure on petroleum markets, has 

stabilized oil prices to the consumer and has been beneficial 

to the refining industry which has been severely hit by the 

present recession. _
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The export of Alaska crude would raise the price of Alaska 

crude by $2 to $3 per barrel. Ultimately, such a price 

increase would raise the retail price of refined products to 

the consumer and would also substantially raise the acquisition 

cost of crude to refiners.

Of primary concern is the impact such a price rise would 

have on the refinery industry which has been severely depressed 

since 1981. Such a price rise might precipitate the closing of 

additional capacity as would the removal of substantial amounts 

of Alaska crude from refineries which have invested enormous 

amounts to upgrade their processing capabilities to refine 

Alaska crude.

When Congress passed the Ttans-Alaska Pipeline 

Authorization Act in 1973, it included provisions which ensured 

that Alaska crude would be equally distributed between the 

various regions of the country. If Alaska oil were exported, 

the Midwestern and Eastern states, lacking the oil production 

capacity of the Western and Southwestern states, would suffer 

disproportionately, both through higher prices and increased 

reliance on foreign oil supplies. There is also the issue of 

the State of Alaska, which will receive a windfall from 

exporting its oil, a gain which will not be shared by the rest 

of the country. In this vein, Alaska benefits greatly from its 

oil resources. Alaskans pay no state income tax, yet tax 

revenue per capita is about nine times the national average.
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Impact on the Maritime Industry

If 500,000 barrels per day of Alaska oil were exported/ 

industry estimates show that approximately 3.3 million 

deadweight tons or about 50 tankers would be lost to the U.S. 

tanker fleet. Export of 800,000 barrels per day would displace 

between 4.5 and 4.9 million deadweight tons or about 58 to 68 

ships representing 40 to 43 percent of the domestic fleet. 

This would be in addition to the 1.2 million deadweight tons or 

approximately 39 tankers currently in lay-up in the United 

States.

Revenue losses to the industry would also be substantial 

and could run as high as $820 million during the first year 

following exports. Such losses would exacerbate the already 

extensive lay-up of American ships and would mean a substantial 

loss of jobs for American crews and shipyard workers. It 

should be pointed out that many maritime workers are Blacks or 

Hispanics whose jobless rates are already high, 20.2 percent 

and 15.7 percent, respectively.

Employment losses would not be limited to the tanker 

industry, but would encompass a multitude of other industries 

dependent upon that industry for business. Some industries 

which would be affected include: steel mills, mines and 

foundries; manufacturers of machinery, metals and alloys, 

piping and valves, and semiconductors; and manufacturers of
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propulsion, navigational and electrical equipment. Many of 

these support industries such as shipbuilding/ steel and mining 

are already being severely hit by the recession. These 

industries can ill-afford to lose additional business and an 

export policy would inflict severe hardships at a time when 

blue-collar unemployment in America is already at 16.5 percent. 

Our estimates show that as many as 23,000 jobs are at stake.

Conclusion

It is our opinion that the export of Alaska oil would 

greatly reduce the energy security of the United States. As 

the world's largest energy consumer and oil importer, America 

can hardly afford to become a large oil exporter. The energy 

crises of the past decade left a large mark on the United 

States economy in terms of inflation, unemployment, and 

reductions in GNP growth. In 1981, the Congressional Budget 

Office projected that a year-long national shortfall of 2 

million barrels a day in 1984 (the United States now imports 

about 5 million barrels of oil a day) could reduce GNP by about 

$146 billion, increase unemployment by about 1.1 percent and 

increase inflation by about 7 percent. Oil supply disruptions 

can have devastating economic impacts on the United States and 

any move which would diminish our ability to cope with such 

disruptions would be very unwise.
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The Transportation Institute is also deeply concerned that 

the export of Alaska oil will result in the dismantling of the 

marine transportation system and the pipelines and storage 

facilities that have been put in place to handle the 

distribution of Alaska crude. It would then be virtually 

impossible during times of shortage to quickly recommit these 

facilities for distributing Alaska oil to domestic markets.

An Alaska oil export policy also raises the prospect of 

inflicting severe hardships on American industries and American 

workers. As I have mentioned, the maritime industry, the 

shipbuilding industry and many other allied industries will be 

adversely affected and thousands of workers will lose their 

jobs. We advise against any policy which would contribute 

still further to the decline of America's industry.

Finally, an Alaska oil export policy will greatly impair 

the national security by significantly reducing the tanker 

capacity available to the country during times of war or 

national emergency.

We are strongly opposed to the Administration's proposal to 

eliminate the Alaska oil export restrictions from the Export 

Administration Act. As I said earlier, the Export 

Administration Act is the only statute which guarantees that 

Alaska oil exports will not be permitted unless the American 

consumer benefits.

We urge Congress to carefully consider the concerns we have 

expressed here today, and to extend the current restrictions 

indefinitely.

Thank you.
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PREPARED STATEMENT OF THE NATIONAL MARINE ENGINEERS' BENEFICIAL ASSOCIATION

Mr. Chairman, I am pleased — as President of the National Marine 
Engineers' Beneficial Association — to testify in favor of H.R. 1197, 
which would retain, indefinitely and without alteration, current 
restrictions on Alaskan oil exports.

I testify in favor of these restrictions for reasons of military 
and economic security, and for reasons of plain, simple common sense. 
If Alaskan oil exports to Japan are permitted:

o we will become more dependent — by 15 percent — on 
imports to replace oil sent to Japan; this is extremely 
shortsighted considering long-term predictions of 
decreasing global oil reserves and increasing global 
consumption;

o most of these new imports would have to come from Saudi 
Arabia since Mexico would not be able to furnish the 
required amount and quality replacement oil; we would 
thus replace a simple secure domestic transaction with a 
complicated three-way international deal involving 
increased dependence for our country on potentially 
unstable supply sources;

o we will pump oil exports out of Alaska faster than we are 
filling the Strategic petroleum Reserve — three times as 
fast under some plans;

o Japan will be able to improve, cosmetically, its balance of 
payments surplus (S17 billion in 1982) with the United 
States — and thus increase exports to our country and delay 
changing the barriers it imposes on U.S. manufactured and 
agricultural products; furthermore, what kind of bargain 
will we be able to strike with Japan to sell them oil in 
the midst of a worldwide glut'

o we could cripple our national defense in a future crisis, 
having exported scarce domestic oil today and allowed to 
wither the multibillion dollar U.S. refining and trans 
portation infrastructure geared to Alaskan oil; for 
example, every 100,000 barrels per day exported means 
620,000 deadweight tons of secure U.S. tankers out of work;

o we would lose 3,000 to 20,000 ]obs and hundreds of
millions of dollars in our overall balance of payments 
— depending on the amount of oil exported; government 
loan quarantees in excess of $1 billion would be 
jeopardized;
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U.S. consumers each year would pay SI.7 billion more for
oil; today Alaskan oil is sold for less in U.S. markets
than comparable foreign oil;

we could, in a future oil crisis, be forced to cut off 
oil exports to Japan — Dust when the Japanese need them 
most — in order to fill domestic needs; the result would 
be diplomatically disastrous;

I would now like to amplify these conclusions in more detail.

I. Current Restrictions

Current restrictions, contained in Section 7d of the Export Admin 
istration Act of 1979, prevent the export of Alaskan oil except when the 
export clearly serves the U.S. interest, helps U.S. oil refiners, and 
benefits U.S. consumers. These restrictions require the President to 
report such findings to Congress and receive approval through a Con 
gressional concurrent resolution within 60 days for the export to take 
place. This Congressional approval requirement is essential.

It should be emphasized that these restrictions do;

— provide the president with the sufficient flexi 
bility to submit an export plan to Congress if he 
determines among other things that the American 
consumer will benefit;

— guarantee, through a two-House approval procedure, 
an affirmative and important Congressional role in 
the decision-making process regarding exports of 
Alaska oil;

permit the President to respond to the nation's 
commitments to Israel under the bilateral oil 
supply agreement.

It should be emphasized as well that discarding these restrictions 
with the excuse that adequate restrictions are available in other laws, 
such as the Trans-Alaska pipeline Act, is simply a smokescreen to allow 
exports — for under all other relevant laws, the role of Congress is 
diminished.
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II. why ftlaskan Oil Export Restrictions Should be Continued

Currently, all of the approximately l.fi million barrels per day 
(b/d) of Alaska North Slope (ANS) oil currently produced is used in the 
United States. Approximately 800,000 b/d are bought by West Coast 
refiners; another 700,000 moves through the Panama Canal or the newly 
constructed Trans-Panama pipeline to Gulf and East Coast refiners; and 
the remaining 100,000 goes to the virgin Islands.

At this point, no clear — and certainly no agreed — Alaskan oil 
export plan has been put forth by export proponents.Some talk of 
100,000 barrels per day of exports; others talk of R00,nno barrels per 
day. Some talk of increasing Alaskan North Slope production and 
diverting this excess to exports. Some talk of selling the oil to japan 
in a bilateral deal, others talk of a swap that would involve exports 
to jupan in exchange for a like amount of increased imports from 
elsewhere — with Mexico and Saudi Arabia being the two most likely 
sources. My remarks therefore will critique the general concept of 
Alaskan oil exports as well as elements of the specific variations that 
I mentioned above.

These proposals fly in the face of common sense, ^hey are bad for
our energy security, bad for our national security, bad for our
relations with Japan and other nations, and bad for our economy.

A. Energy Security

— It simply does not make sense to me or to the
American public to export oil when we already have 
to import approximately one-third of the oil we" 
use, a fraction that is artificially low due to 
the current recession.

— It is equally illogical to hand more power over 
<?ur oil'prices and supply back to OPRC nations 
ITnd Mexico just at a time when the worldwide grip 
of these nations appears to be weakening!

— Despite the current oil "glut," the nnited States 
'could be faced with severe future oil shortages. 
Even in 1982,in the midst of a recession,the 
United States used 5.5 billion barrels of oil.
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permitting U.S. oil exports is extremely short 
sighted. Shortage has followed glut twice (1973 
and 1979) in the last decade. The International 
Energy Agency (IEA) warned in October 1982 of the 
possibility of a new oil crisis in the mid to 
late 1980s that would "deal a devastating blow" 
to the major industrial countries. Much of 
today's glut is associated with worldwide 
industrial recession, a condition that will not be 
permanent. The IEA also predicted that world oil 
demand would surge ahead of available supplies by 
as much as "9 million to 21 million barrels per 
day by the end of the century." In addition. 
Third World oil requirements are expected by the 
IEA to "rise significantly." The conclusions of 
the IEA are buttressed by a September 1981 GAO 
report which stated that the United States 
Government "is almost totally unprepared to deal 
with disruptions in oil imports." And I should 
draw attention as well to the words of Senator 
James HcClure, Chairman of the Senate Energy 
Committee, who said more recently: "the 
United states is simply not prepared for a 
significant oil interruption".

Alaskan oil represents an important reserve 
available to assist our future energy security and 
national defense needs. Some advocates of oil 
exports argue that all we have to do is to pump 
more out of Alaska and send this extra amount to 
Japan while keeping the current amount going to the 
United states. This makes no sense whatsoever. 
We will only have to import more oil sooner at 
higher future prices. Alaskan oil is not an 
unlimited supply: Prudhoe Bay still holds over 9 
billion barrels of crude, but this is being drained 
at the rate of 1.6 million barrels a day. I should 
note that a Congressional Research Service geologist. 
Joseph p. Riva, Jr., observed recently that Alaska 
could face "a fairly precipitous drop" in 
production by the late 1980s, perhaps to 1 million 
barrels per day. This secure U.S. source of supply 
should be saved as much as possible for future use. 
Dr. M. King Hubbert, a noted energy forecaster, 
estimates that by the year 2000 America will have 
pumped nearly ninety percent of the crude oil that 
will ever be recovered in the lower 48 states.
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promoting the concept that our nation has enough oil 
to afford exports will undermine public support for~ 
the Strategic Petroleum Reserve and for the develop 
ment of new domestic resources.For example,under 
certain export plans for Japan, we would be pumping 
oil out of the ground for export at about three 
times the rate we are pumping it into the ground for 
storage. It should be noted that already the Reagan 
Administration's proposed strategic Petroleum Reserve 
fill rates for FYs 1984-86 will delay for at least 
two years the achievement of a 500 million barrel 
reserve.

Permitting Alaskan oil exports would increase our 
energy import dependence thus increasing the per 
centage of oil from unstable or potentially 
unstable areas. According to the RAO, the United 
States imports relatively more Middle Eastern oil 
today (41 percent of total o.S. crude imports) than 
it did in 1973 (37 percent). The folly of increased 
oil imports is demonstrated by the fact that several 
years ago Iran was being promoted as the source of 
imports to make up for Alaskan oil sent to Japan. 
Today, many proponents see Mexico as the source — an 
equally dubious proposition in view of that nation's 
potential economic, political, and social 
instability. The case for Saudi Arabia, which others 
propose as a source, is certainly no stronger.

Mexico's Hayan crude (if this oil is used to replace 
Alaskan oil in a swap plan) is of inferior quality 
to Alaskan crude, more difficult to refine, and 
produces a lower yield of desired products pe~ 
barrel refined.

B. National Security

Alaskan oil represents a vital source for defense 
needs, helping to assure that essential national 
energy requirements can be met in a future 
conflict or worldwide energy shortage. With our 
own Alaskan oil today,we control the source and 
the transportation; with imports we control neither. 
It should be noted that even in peacetime the
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operation of our nation's defense establishment 
requires nearly 500,000 barrels of oil per day. 
Export of Alaskan oil could seriously compromise 
the surge capacity of our industrial base.

The use of Alaskan oil in our East, Gulf, and West 
Coast markets helps preserve the essential infra 
structure of refineries, pipelines, and transport 
ships that would be needed if a future emergency 
required the full use of Alaskan oil production. 
Thisinfrastructure would atrophy as oil exports 
increased, and it could not be easily or speedily 
put back in place. For example, as much as 
1.6 million barrels per day of secure U.S.-flag 
ship oil carriage capacity could be lost — 
severely limiting our capacity to transport oil 
during a supply disruption.

The export of Alaskan oil in exchange for oil 
obtained from other import sources would signifi 
cantly reduce the size of the U.S.-flag tanker 
fleet.The Maritime Administration estimates that 
approximately 620,000 dwt of tankers would lose 
employment for every 100,000 barrels per day of oil 
exported from Alaska. The U.S.-flag merchant fleet 
is already dangerously small in size according to 
the testimony of our senior military officers. 
Reducing this fleet even further, forcing us to 
depend even more on foreign-flag tankers that may 
be politically and militarily unobtainable in a 
future emergency, would be a strange action indeed 
for an Administration that says it is dedicated to 
strengthening the defense of America. In October 
1980 at St. Louis, candidate Ronald Reagan said: 
"Ninety-five percent of U.S. trade is carried in 
foreign bottoms. In time of crisis, will these 
ships be available? We simply don't know. When 
we find out, it may be too late."

Reducing the size of the U.S.-flag tanker fleet 
would further reduce the size of the U.S. shipyard 
mobilization base, already reeling from the 
cut-off of construction subsidies and the current 
prolonged worldwide shipping overtonnageTThis 
base cannot be rebuilt quickly in the future, for 
the necessary skills, facilities, and infra 
structure will have disappeared.
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C. U.S./Japan Relations and Other 
International Considerations

— Lifting the export ban would only provide Japan
with more balance in Its payments account with our 
country and hence the illusion of progress in 
removing trade barriersTJapan would thus be able 
to delay or avoid facing up to necessary changes 
in import practices which today impose barriers to 
U.S. manufactured and agricultural products. A 
trade imbalance cannot be rectified by allowing 
the country that has imposed import restrictions 
to ease those restrictions only for the commodi 
ties it needs (oil, coal, gas) while it continues 
to dump steel, electronics, and automobiles on our 
shores but retains strict limits on imports of 
similar products into its own domestic market.

Japanese interest in U.S. oil is lukewarm now in 
view of the current world oil glut.According to 
John H.Lichtblau, President of the petroleum 
Industry Research Foundation, Inc., Japan wants 
Alaskan oil only "if there are no strings attached." 
Clearly, a time of oil glut is scarcely the moment 
for the United States to drive any hard bargains 
in arranging oil sales to Japan, or to expect much 
gratitude from the Japanese if we do sell. This 
point is further buttressed by a story in oil 
Daily on April 7 in which the Deputy Director of 
Japan's National Resources and Energy Agency said 
that, "I think if transactions are commercially 
based, Japan would welcome [Alaskan Crude]...." 
He then said, "...but if the price is low enough.... 
The remarks presage some very tough bargaining, 
scarcely an open-arms welcome in which the grateful 
Japanese will make many concessions just to get 
our oil.

— Japan would have less incentive to develop its
own petroleum safety stocks if it bega" to rely on 
secure U.S. oil supplies being available in an 
emergency.

— The export of ANS crude involves diplomatic risks 
in our relations with Japan that outweigh the 
alleged short-term gain?TAt present, with oil in 
plentiful supply, diplomatic gains would not be 
significant. However, once we begin the exports, 
we place ourselves in a particularly untenable 
position: in the event of a renewed international 
energy crisis, we would be forced to cut off oil 
exports — ]ust when the Japanese would be most
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anxious for them. The result would be diplomati 
cally disastrous, causing far worse relations with 
Japan than.if the exports had never begun. The 
reverse would be equally disastrous: imagine the 
American public's reaction to renewed gas lines 
accompanied by media coverage of Japanese tankers 
loading U.S. crude at Valdez for export to Japan.

Additionally, U.S. oil companies should object to 
the proposed export because they could be forced, 
under certain circumstances for diplomatic reasons 
or to maintain a market in Japan once committed to 
it, to continue oil sales to Japan even if the^se 
sales became less lucrative than other alternatives. 
The recent experience of U.S.coal producersis 
instructive in this regard. U.S. coal suppliers 
have been forced to agree in their negotiations 
with Japanese steel mills to prices below the 
cost of production. The Japanese reportedly told 
at least one producer that if they did not agree 
to these low prices, they could forget about 
selling to that market in the future. As one 
U.S. coal export manager said: "All the cards 
are on their side of the table."

Canada can help Japan diversify its crude oil sources 
if Japan is truly interested in that goaTTIn fact, 
the Wall Street Journal,on January 27, 19B3, re- 
ported that Canadian oil producers have already 
begun preliminary talks in this regard. One 
Canadian pipeline company says that it could 
handle 100,000 barrels of crude oil daily for 
export to Japan.

And, finally, we should not forget about Panama. 
Panama could lose millions of dollars in canal tolls 
and pipeline charges for Alaskan North Slope oil, 
adversely affecting our relations with that 
strategically placed nation and seemingly running 
directly counter to the goal of president Reagan, 
as shown with El Salvador, to provide bulwarks against 
Soviet and Cuban subversion in Central America!
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D. Economic Costs

— Export, for example, of 500,000 barrels per day of 
Alaskan oil now being shipped to the United States 
would result in GNP losses of $681 million per 
year and approximately 20,000 job opportunities 
foregone, according to a study published in 
October 1981 by the highly-respected economic 
consulting firm of Robert R. Nathan Associates, 
Inc.

— More than 3,000 jobs of American seamen are at 
stake, depending on the amount of oil actually 
diverted to Japan. As of October 1, 1982, there 
were over 70 U.S.-crewed , U.S.-flag vessels, with 
an aggregate capacity of more than six million dwt, 
transporting Alaskan crude to Gulf and East Coast 
refineries. This represents more than 45 percent of 
the total deadweight tonnage of the U.S.-flag tanker 
fleet, or over 30 percent of the total deadweight 
tonnage of the entire U.S.-flag oceangoing fleet. 
(The entire U.S.-flag fleet of all oceangoing vessel 
types numbers only 569, of which 268 are tankers.) 
Already, there are over one million dwt of American 
Jones Act tankers in lay-up; permitting Alaskan oil 
exports would radically increase this figure.

— Reducing the U.S. fleet by allowing exports to 
Japan would have a negative impact on the u.S~ 
Treasury.Most of the ships currently operating 
in the Alaskan trade were constructed with loans 
guaranteed by the government. If 800,000 barrels 
per day were exported, the government would have to 
pay S443 million if these operators were forced to 
default on their loan obligations because the export 
trade eliminated their market. (If there were a 
ripple effect through the entire U.S.-flag tanker 
fleet due to depressed rates, the government could 
be liable to pay over $1 billion.) In addition to 
these amounts, the operators would also default on 
as much as S460 million in privately financed debt 
which would be deducted from the income tax bases of 
the debt holders. Moreover, the U.S. Government, 
which needs the vessels for national defense, would 
have to spend millions to acquire them. The end 
result, despite projected gains to the U.S. Treasury, 
would be a net loss to the Federal Government of 
more than $500 million in the 1983-86 period.
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— Export of Alaskan oil would jeopardize the more 
than S4 billion investment that the major Alaskan 
North Slope oil producers, together with n.s. 
shipowners, have in U.S.-flag ships, ""he oIT 
producers also have enormous contract commitments 
to supply the recently-completed Trans-Panama 
pipeline (39 percent of which is owned by 
Northville Industries.)' Sohio, Fxxon,and Arco 
have already signed three-year contracts that 
commit them to payments of over SI billion per 
year of pipeline use. These commitments combined 
with a higher windfall profits tax (based on a higher 
well-head price derived from lower transportation 
costs) would almost offset gains claimed to be forth 
coming from the export. In fact, Charles J. nibona, 
president of the American Petroleum Institute, 
stated recently: "It is not at all clear that 
economics favor exports."

— Alaskan oil exports without the current restrictions 
would result in a price increase for n.sT 
consumers. Currently, Alaskan oil is sold in tl.S. 
markets at prices that are below comparable grades 
of foreign oil. For example, on February 74, 1983, 
the delivered price of oil to Houston, Texas, was 
$27 per barrel for Alaskan North Slope, S?q per 
barrel for Mexican light, and S34 per barrel for 
Arab light. Replacing Alaskan oil with comparable 
foreign oil would, therefore, result in higher 
prices for American consumers — about SI.7 billion 
per year.

— Although the U.S./Japan trade balance would be 
improved by Alaskan oil exports, the overall 
annual balance of payments loss to the united 
States would be over $400 million if we had 
to import oil to replace the Alaskan oil 
currently shipped to the r.ulf and Bast Coasts.

III. A Potential Compromise — Making TI.S.-Flag 
Carriage as Efficient as Possible

The only American party that really stands to benefit from Alaskan 
oil exports is the State of Alaska. If their oil were transported to 
Japan rather than the U.S. Gulf Coast, transportation costs naturally 
would be reduced and their revenues would rise. I would like to sugqest
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a potential compromise — one that the Administration actually has 
already proposed in a different context. This concerns a Department of 
Tranportation proposed rule change which would allow n.s.-flag tankers, 
built with construction differential subsidies (CDS), to repay the 
subsidy plus interest and gain access to operate in the Alaskan oil 
domestic trade.

This rule change would mean more competition in the domestic oil 
carriage trade, a more efficient fleet, and, thus, lower transportation 
costs for Alaskan North Slope oil. Today, even temporary domestic 
market entry of CDS-built tankers is limited. All 100-130,nno dwt 
tankers and above must be fully employed before any "T.CCs are allowed 
into the trade. Yet VLCCs are able to carry oil at rates about half 
those of the 100,000-ton tankers, or S7.2S per deadweight ton per month 
versus $14.00 and more. The present situation simply makes no sense to 
me, and, in turn, creates an unnecessary burden that the maritime 
industry should not bear when it must continually justify the importance 
of the Jones Act against those who understand neither the importance of 
a U.S.-flag merchant fleet, nor the true meaning of national securitv.

Indeed, the continued threat of a turnabout on the question of 
permitting the export of Alaskan oil to Japan has discouraged companies 
from building and deploying the most efficient vessels for the trade. 
Thus, the solution that best meets the objectives of fleet efficiency 
and national security is indefinite extension of the Alaskan oil export 
restrictions now contained in the Export Administration Act of IQTI, 
combined with allowing the market, unrestricted, to bring the most 
efficient method of U.S. transportation into the trade.

proponents of Alaskan oil exports argue that both state and 
Federal treasuries would reap enormous revenues if domestic oil were 
sold abroad. I contend that nearly half the revenues the state of 
Alaska would a"ccrue from oil exports will, in fact, he realized through 
this rule change. Lower transportation costs would mean more profit to 
the State of Alaska which owns and sells much Alaskan oil. in addition, 
CDS repayment would generate millions of dollars in state and Federal 
revenues. Simply put, transportation costs are subtracted from 
delivered (selling) price to calculate wellhead price, the figure upon 
which profit and thus state and Federal taxation is based, if the 
transportation component of total price shrinks, as it undoubtedly would 
under the proposed CDS repayment plan, and selling price remains 
constant (a likely outcome since oil prices are determined by many 
forces, the least of which is actual cost), the wellhead component 
would, of course, increase. Oil profits would clearly increase. It has 
been estimated that 28 cents of every transportation dollar saved will 
go to Alaska and 53 cents of that same dollar to the Federal "Teasury.
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Alaska now claims to be spending between S650 and S700 million 
annually on transportation. If a 25 to 30 percent savings could be 
achieved through CDS repayment (a fair to conservative estimate), the 
state would experience an increase in revenues of between S50 and ">100 
million a year while up to several hundred million additional dollars 
per annum would land in the Federal coffers due to windfall profit 
taxation. These estimates are conservative and approximate because it 
is impossible to know exactly how many vessels will elect the repayment 
option, the exact impact repayment will have on transportation rates, 
and the exact volume of oil that will pass through the Trans-Panama 
pipeline.

The value of this solution is that both the State of Alaska and 
the Federal Government would receive increased revenues; the n.S.-flag 
tanker fleet would become more efficient; arid we would preserve a vital 
national resource — a strong U.S.-flag fleet, ready to serve in peace 
and in war.

V. Conclusion

Mr. Chairman, some call Alaskan oil exports a maritime issue. It 
is not; it is a national issue.

Mr. Chairman, some even ask me if I would drop my opposition to 
Alaskan oil exports if the oil were carried on U.S.-flag ships. Host 
emphatically, I would not, for we are talking about our nation's 
security.

We are talking also about foresight and plain common sense. This 
plan is shortsighted, and it defies common sense.

It is time to do away with these export proposals for good — with 
the indefinite extension of these restrictions as proposed in H.R. 1197. 
It is time to encourage those who would invest millions in the most 
efficient U.S.-flag ships for this trade by removing Alasfcan oil exports 
as a recurring threat every two years. And it is time to stop tempting 
those who place profit over patriotism.

Thank you, Mr. Chairman.
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PREPARED STATEMENT OF ANDREW PALMER, WASHINGTON REPRESENTATIVE, COALITION
AGAINST OIL POLLUTION

EXPORT ADMINISTRATION ACT

My name Is Andrew Palmer. I am here today representing the 
Interests of environmental groups from the state of Washington, 
Including the Washington Environmental Council, Coalition 
Against Oil Pollution, and the Conference of Washington State 
Audubon Societies.

As many of you may be aware, Washington has for the past 
seven years been confronted with the prospect of being a major 
transhipment point for a west to eas't crude oil pipeline system 
resulting directly from the decision to terminate the Trans 
Alaska Pipeline at Valdez, rather than follow an all land route 
to the lower 48 United States. Many of us in the environmental 
community of Washington state, in common with environmentalists 
all across the nation, felt that placing the port at Valdez was 
a plan by the oil companies to give themselves a Par East option 
for their markets. Additionally, it was widely held that If the 
resources of the State of Alaska were to be put at risk, then 
the oil ought to be reserved for the U.S. market exclusively.
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Time has tempered our position. It no longer makes any 
sense for us to oppose the export of Alaska oil if prohibiting 
exports compounds the mistake in the original siting of the TAPS 
line by adding further environmentally damaging transportation 
schemes to get the oil to market. It is time to look at the 
obvious — moving some of the Alaskan oil by more economical and 
environmentally sound ways. Further, far from penalizing the 
oil companies by forcing them to ship to domestic markets, the 
present situation has allowed the oil companies, t-6 adapt in ways 
that are so profitable to them that they don't have an interest 
in shipping the oil to Far Eastern markets. The companies are 
able to do this by forcing tax subsidies from all U.S. taxpayers 
and denying Alaska residents a fair return for their share of 
oil produced in their state.

It is in the interest of all citizens of our country to see 
that resource utilization systems are as environmentally safe 
and as energy efficient as possible. But the current system of 
transporting Alaska oil is distorted by influences that have 
nothing to do with environmental responsibility or rational oil 
marketing. Tanker traffic bringing oil from Alaska to our Gulf 
Coast refineries passes near thousands of miles of fragile 
coastline in shipping lanes that are heavily travelled. At the 
same time, tankers supplying Japan move westward from Africa and 
South America across the Pacific. Obviously, what sets this 
irrational traffic in motion is the requirement that North Slope 
crude be delivered only to the lower 48 United States.

Because Japan never could, and never would want to, get all 
its oil from North America, most oil must continue to move to 
Japan over long distances. But much of the unnecessary threat 
of damage to the U.S. coastline could be removed if some of the 
oil that now moves from Alaska through Panama to the Gulf Coast 
were shipped to Japan instead, and our Gulf Coast refineries got 
replacement oil from Mexico, South America, Africa or the Middle 
East.

Because fossil fuels are a finite resource, history will 
Judge whether we used them wisely. The continued use of gas- 
guzzling cars when more fuel efficient vehicles are available 
can only be seen as an irresponsible way to manage diminishing 
resources. Similarly, using unnecessary amounts of bunker fule 
to move oil to distant markets when closer ones exist is equally 
foolish and wasteful. Oil has so many vital non-fuel uses in 
our society than it is pure folly to put any more than is 
necessary under boilers, in turbines, or through carburetors.
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Critical factors In determining collision and spill risks 
from tanker transport are vessel age, density of traffic In the 
sea lanes, and tanker miles. The North Slope tanker traffic 
contains some of the oldest vessels in the U.S. tanker fleet. 
The sea lanes used on the west coast are among the most heavily 
traveled In the Pacific region. The mileage traveled by the 
Alaska traffic Is extraordinarily long, with some of the larger 
vessels rounding the Cape, and others going through the Panama 
Canal. Clearly, by legislatively entrapping Alaska oil into the 
present transportation cycle we have maximized the tanker spill 
risk In our coastal areas.

Current supply predictions for the west coast petroleum 
region (PAD V) call for continued surpluses into the next 
century. The rapid development of California fields which is 
now occuring would normally back out Alaska crude, if the oil 
from Alaska had anywhere else to go. However, due to this 
legislative restriction, Alaska crude continues to add to PAD V 
surplus. This, in turn, creates pressures for construction of 
other west to east methods of transportation, most of which 
would likely have serious environmental risks. The foremost 
proposal, the Northern Tier Pipeline, was rejected because it 
was determined that the environmental risks and health and 
safety risks were too high to Justify Its construction. One 
pipeline has been constructed in response to this pressure — 
across the Isthmus of Panama. Two others, the PACTEX pipeline 
from California to Texas and the Trans Mountain Pipeline from 
Washington to Edmunton, Canada, are waiting In the wings. In 
addition, there has been discussion of the construction of a 
common terminal "super refinery" in southern California to 
handle the large volumes of oil expected. The question must be 
asked: why force ourselves into having to make such difficult 
environmental decisions when there appears to be a solution 
which carries far fewer Impacts?

Are we merely dumping our problem on Japan' What do they 
stand to gain? The answer is that they stand to gain several 
things. One, they gain access to a nearby, reliable source of 
oil from an ally. Two, buying some oil from Alaska would aid 
the Japanese effort to diversify away from Japan's now almost 
complete dependence on Middle East oil. Three, buying some oil 
from Alaska may lessen the pressure on the Japanese to seek 
energy from the Soviet Union. The desire of the United States 
to help establish a stable, economically strong Japan as an 
anchor In the Western Pacific has been one of the clearest 
themes of post-World War II U.S. foreign policy. Unless our 
thinking about the need to keep Japan a part of the free world 
economic system has changed, refusing to allow the sale of even 
a small amount of Alaska oil to Japan clearly goes against U.S. 
Interests.
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Distinguished members of the Committee, I respectfully 
suggest that it is time for you, as decision makers, and we, as 
members of the environmental community partly responsible for 
the present policy, to examine this matter in the light of the 
world as it really is today. We should decide whether or not 
there are solutions which might better address present 
conditions. The environmental community in Washington state has 
weighed this issue carefully, and, along with the Environmental 
Policy Center here in Washington, D.C., we have determined that 
it is time for a policy change. The opportunity to act in a way 
that rationally addresses the problems we have pointed to his 
here today. Let us act with wisdom instead of with past 
prejudices. Thank you for this opportunity to address you.

The subcommittee stands adjourned.
[Whereupon, at 5:30 p m., the subcommittee adjourned, to recon 

vene on Wednesday, Apr. 13, 1983.]



EXTENSION AND REVISION OF THE EXPORT 
ADMINISTRATION ACT OF 1979

WEDNESDAY, APRIL 13, 1983

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS, 

SUBCOMMITTEE ON INTERNATIONAL
ECONOMIC POLICY AND TRADE,

Washington, DC.
The subcommittee met at 2:20 p.m., in room 2172, Rayburn 

House Office Building, Hon. Don Bonker (chairman of the subcom 
mittee) presiding.

Mr. BONKER. The subcommittee will come to order.
Today the Subcommittee on International Economic Policy and 

Trade meets for the sixth time to continue consideration of the re- 
authorization of the Export Administration Act of 1979. The sub 
committee has conducted a series of hearings over the past several 
weeks on various sections of the Export Administration Act, pri 
marily those which relate to foreign policy and national security 
controls. Tomorrow the subcommittee will hear from a panel of 
witnesses on export promotion programs.

Today we are pleased to hear from three of our colleagues in the 
House, many of whom represent districts that have a heavy con 
centration of high technology industries and most of whom are en 
gaged in overseas trade.

We are pleased to have our colleague from the State of Washing 
ton, Al Swift, who does represent an area prominent with high 
technology industries, and who has just returned from a trip to 
China where he had a number of discussions with officials concern 
ing our high technology restrictions that serve to inhibit trade be 
tween our two countries.

After we hear from Mr. Swift, we'll proceed with our colleague 
on the Foreign Affairs Committee, Ed Zschau, and Norm Mineta, 
both representing parts of Silicon Valley, CA. Following these 
Members of Congress is Homer Moyer, chair of the American Bar 
Association's Subcommittee on Extraterritorial Application of the 
Export Administration Act. Mr. Swift, you may proceed.

STATEMENT OF HON. AL SWIFT, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF WASHINGTON

Mr. SWIFT. I have a prepared statement which I would like to 
submit for the record '

(817)
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CHINESE FRUSTRATION WITH UNITED STATES TECHNOLOGY CONTROLS

I haven't had time to fully examine the ins and cuts of the ad 
ministration's proposal for reauthorization of the Export Adminis 
tration Act, but having just returned Friday from 10 days in China 
with a delegation from the House Energy and Commerce Commit 
tee, I was very interested in this set of hearings because I wanted 
to share with the members of the committee the experiences that 
we had.

Given the nature of our committee, we met with a considerable 
number of top level people in the Chinese Government concerned 
with various technical aspects of telecommunications, energy, 
health, and environmental protection issues. As we explored with 
them what their goals are, what they are trying to achieve in their 
economy and how American business can help them as well as help 
ourselves in exporting products, we consistently ran into the prob 
lem in which they would say: "Yes, that is fine, but if we make an 
agreement with your companies to buy it, can we get it? We have a 
20-year program By the end of this century we hope to achieve 
this set of economic goals in our country. We don't have time to be 
able to sit here and wait for 2 or 3 years to get approval on some 
equipment that we will need before that time in order to stay on 
our schedule, to achieve our goals and we simply have to look else 
where, to France, to Japan, to other industrialized nations that are 
able to provide us with essentially the same or comparable technol 
ogy. So, we are very happy to work with the United States, we 
would like to be able to work more aggressively with your business 
and your industry, but we have to have greater certainty that we 
are going to be able to get the products we contract for in a reason 
able amount of time."

Just as we have sometimes trouble understanding their govern 
mental system, they have trouble understanding ours. They don't 
understand why two Secretaries of State, Secretary Haig and Sec 
retary Shultz, have agreed with them that there is a problem, have 
said they wanted to come back to this country and try to resolve 
the problem, and then nothing happens.

The fact that sometimes our best desires don't occur overnight is 
something that we do understand, but it underlines the frustration 
that the Chinese have in trying to cooperate with us in the pur 
chase of technology from the United States.

OPPORTUNITIES FOR AMERICAN EXPORTERS IN CHINA

Now my concern before your committee is not to plead the case 
of China My concern before your committee is to plead the case for 
American industry. The Chinese have somewhat of an affinity for 
us, they like America. We have not had the conflict with them that 
Japan and some other nations have had. English is almost the un 
official or official foreign language in China. So, we by the policies 
set are either going to take full advantage or going to prevent our 
selves from taking full advantage of the economic opportunities 
that the growing Chinese market can offer to us.

What seems to be the pattern here is that first of all we have 
created a unique category for them. They are not treated the same 
as other nations such as Yugoslavia or even India and nations
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which overall one can't argue have been any more supportive of 
our foreign policy interests than the Chinese. In fact, in some cases 
less so.

Where it seems to come to a halt is in the Department of De 
fense. Obviously no American wants to sell anybody something 
that is going to be turned around and used as a weapon against us. 
But we also should not become so paranoid about that that we 
forget that this technology is available from other countries, our 
competitors in the world market.

Nor should we overlook some factors. For example, while the 
Chinese are capable of some very high technology achievements—I 
understand they may be putting a satellite up within 4 months— 
the fact is that they don't have a sufficient number of scientists 
and technicians of that skill to be able to move on a massive broad 
basis to duplicate technology or to take each piece of technology 
they might get and turn it into something else.

Their capability for doing that is severely limited and if we oper 
ate on the assumption that any computer we send them, any new 
piece of electronic equipment we send them will immediately be 
taken away from its original purpose and the technicians will rush 
in and they will revise it and rewire it and put it into something 
that is going to be shooting a missile back at us, we simply don't 
understand the limitations on their capability, let alone, I think, 
understand that their self-interest goals at this point are to work 
on their own economy and improve it, not seek foreign wars.

So, it seems to me that we need to not only craft some legislation 
as you are proposing that will ease that situation with regard to 
that emerging country, but it seems to me that we also as Members 
of Congress need to continue to work with those in the administra 
tion who do want to improve this situation and express our concern 
to those in the administration that are dragging their feet on this 
issue, that's what we are doing is putting a distinct advantage that 
the United States has in dealing with China, we are throwing that 
away or minimally significantly reducing it by unwisely and im 
prudently being excessive in how we apply these particular safe 
guards that we build into our laws.

It is terribly important that we make more prudent rational 
judgments based on fact, not based on a paranoia that is perhaps 
20 or 30 years old.

I will be happy to answer any questions you might have.
[Mr. Swift's prepared statement follows:]

PREPARED STATEMENT OF HON AL SWIFT, A REPRESENTATIVE IN CONGRESS FROM THE
STATE OF WASHINGTON

I haven't had time to examine fully the ms and outs of the administration propos 
al for reauthorizing the Export Administration Act, or Chairman Honker's bill, but I 
want to express my concerns and the concerns of those in my district as they have 
been conveyed to me, and to request these be considered in any bill reported out of 
committee

(A) China differential.—Based on my recent trip with the Energy and Commerce 
Committee and the experience of companies in my district, such as Boeing and John 
Fluke, I think a very persuasive case can be made for lowering the export licensing 
barriers to the PRC. At a minimum, the PRC should be provided the status of anti- 
Soviet, albeit Communist, powers such as Yugoslavia The bureaucratic red tape as 
sociated with getting approvals for PRC is almost uncuttable, and when we add the
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time delays in the multi-national Cocom procedures, the PRC's urgent and legiti 
mate development interests are being frustrated, and U S exporters are losing sales

(B) U S unilateral "foreign policy" export controls —Companies in my district, in 
particular, Boeing and John Fluke, have been adversely affected by controls applied 
for foreign policy rather than national security reasons They are particularly un 
happy when these controls are ineffective in restraining the foreign state, that is, 
when the State we are trying to influence simply buys the embargoed item abroad 
from another party Therefore, I would suggest that a minimum amendment in the 
case of foreign policy controls would be mandatory consideration of whether equiva 
lent products are available abroad Secondly, sanctity of existing contracts should be 
upheld But most of all, a hard look should be given to the whole concept Is it effec 
tive to have the trade sector bear the brunt of our attempts to influence the behav 
ior of foreign countries Is it fair7 Are we undercutting our economic health with 
arbitrary, ill thought out embargoes, for example, the wheat export controls with 
the Soviets, the soybean embargo, the Soviet gas pipeline embargo'

(C) The export licensing procedures should be shaped into a functional system 
taking advantage of modern communication used in the commercial sector The 
delays, lack of communication, arbitrary behavior of enforcing officials, and lack of 
an effective and timely appeal process have been pointed out to us as subjects need 
ing remedies For most exporters, they are often insurmountable barriers

I will make available to the committee ideas and briefs provided me by the Boeing 
Company, and by John Fluke

Mr. BONKER. Mr. Swift, I am pleased that you took time to 
appear today because of all the hearings we have had, we have not 
really focused on the controls that exist with respect to China and 
that is an important issue.

I think your testimony also says something about the value of 
congressional trips and what a delegation encounters when we 
meet with high-ranking officials of other countries to discuss 
mutual prospects and problems, particularly as they relate to 
trade.

A few months ago a high-ranking official of the PRC spoke in 
our home State and mentioned that China has need for 3,000 dif 
ferent technology items which are presently restricted. I think 
there is a very clear message that if we want to not only increase 
exports, but improve our competitive position that we have to take 
these shackles off our industry to allow them to compete on an 
equal basis with these other countries.

CONGRESSIONAL DELEGATION VISIT TO CHINA

Let me ask about what you said to the Chinese officials about the 
problems they raised? What was your answer?

Mr. SWIFT. It is my view and certainly the view of our delegation 
and Chairman Dingell that you don't go into a foreign country and 
undercut our Foreign Service officials who have to stay there and 
work with those people subsequently. We essentially told them 
what the Secretaries of State have told them, that we agree that 
there is a problem here and that we are going to work very hard to 
do something about it.

In private conversations we were a bit more candid and ex 
plained that we have different turfs and bureaucracies in our Gov 
ernment, as they do in theirs, and we simply have a problem; we 
are going to work on one aspect of it; that the Secretaries who told 
them they were going to look into it had been honest with them 
and were in fact looking into it; but they should not feel that they 
had been simply telling them something and were going away and 
forgetting-about it; but it was going to take some time.
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We basically urged them to give us a little time to work this out.
Their response to that was: "Fine, but we have schedules to meet 

and we can't wait until you work out your problems. We hope you 
work them out. In the meantime, we are going to have to talk to 
others about getting what we need."

Mr. BONKER. Were there many members in your delegation who 
were aware of this problem prior to the trip to PRC?

Mr. SWIFT. Yes; our delegation had a very good geographical rep 
resentation across the country and almost all of us had some indus 
tries in our districts that had talked to us about these problems

In Texas it was oil well drilling people, people from my area, 
people from Minnesota and Michigan and Alabama, all of whom 
had American businesses in those districts who had talked to them 
personally about this problem. They were very familiar with it.

CHINA DIFFERENTIAL

Mr. BONKER. The Export Administration Act authorizes the 
President to establish by regulation categories in which countries 
are placed with respect to the level of technology the United States 
will export to them. There are different levels of control depending 
on whether it is West-West trade, or East-West trade. Some coun 
tries such as Yugoslavia are in special categories.

In 1981, the administration established a policy that was known 
as the China differential. That policy was designed to address this 
problem by allowing exports to China at roughly twice or double 
the allowable export of technology to the Soviet Union. Although 
there were exceptions to this, such as nuclear technology, it was 
seen as an effort to liberalize those controls in recognition of a nor 
malization of relations with the PRC and the economic gains for 
both countries.

Despite the existence of this policy, we have been informed that 
the administration has not been following it, responding to DOD 
overtures about national security needs that might be compromised 
if we implement the China differential policy

What my bill is designed to do is to place into statute, in the 
Export Administration Act, the so-called China differential so that 
we can put into practice the administration's rhetoric about more 
liberalized exports to China. I hope it is something you will sup 
port.

Mr SWIFT It certainly moves in the right direction. At some 
point we may be convinced we can go further in that direction to 
our advantage and do so without incurring any significant addi 
tional danger.

Mr. BONKER. Mr. Roth.
Mr. ROTH. Thank you, Mr. Chairman.

NATIONAL SECURITY CONCERNS IN LIBERALIZING CHINA TRADE

Mr Swift, you talk about a 20-year paranoia that seems to be in 
fluencing some people in this country.

Don't you think that we have an obligation to protect our tech 
nology?

Mr. SWIFT. Yes; I think there are two points here, however.
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One I think is the issue of whether the technology we sell them 
will-be used, not for the ostensible purpose for which it was pur 
chased, but would be diverted to something that would pose some 
threat to us. That is one concern.

The other concern, and we raised this with the Chinese, is our 
patent protection. They have no patent law there. We made the 
point very strongly—they say they are working on one—that 
Amerian companies will feel a lot more comfortable selling them 
technology if they know they have the patent protection that their 
country doesn't now offer them. They acknowledge that is a prob 
lem and they will take care of it. We will see what protection is 
provided

Obviously, we should protect our technology, but if in the name 
of protecting our technology we simply exclude ourselves from a 
market and turn it over to our competitors in the international 
field, then I think we have shot ourselves in the foot.

Mr. ROTH I think that is a good point. However, I have been to 
the PRC and I have talked to businessmen who have been dealing 
over there. They tell me the Chinese certainly can't complain 
about foot-dragging They do their share.

He said it is very difficult to deal with them, it is almost impossi 
ble to write a contract with them. I know you are a good poker 
player. I don't think they are going to be able to tell you that there 
is no problem of expediting. At least we would hope so.

FOREIGN AVAILABILITY

Do you have a workable definition for foreign availability under 
this EAA?

It seems to me we are all over the board Everybody who comes 
before us goes in this direction and that direction. We don't have a 
target to shoot at. I know you have knowledge in this area Maybe 
you can help us, giving the philosophy or a preamble or something 
that we should be zeroing in on.

Mr. SWIFT. Is the question where to draw the line?
Mr ROTH. That is right. We are drawing all these fine lines and 

that is pretty diffciult.
Mr. SWIFT. Yes, sir. I suppose I can give you a general definition 

and then if you work out the details, you will find it is not as 
simple as we find it on the surface. It is a problem in writing legis 
lation all the time.

It seems to me that one major distinction should be—are we de 
nying American companies the ability to sell equipment with tech 
nologies that can be purchased from other places in the world, 
from people who are competing with us?

If the purpose is to not want certain nations to have certain 
kinds of technology for whatever our reasons are, and we feel those 
are good reasons, that is fine, but if they are getting that technolo 
gy somewhere else, then what are we achieving?

I can think of a couple of examples where maybe you could say 
there is some other national purpose that we are achieving over 
and above the economic imperative, but not in all of these things. 
It seems to me somewhere that is the dividing line.
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Are we in fact really achieving something by denying that sale 
or are we only preventing American industry from competing in a 
world market?

Mr. ROTH. Thank you, Mr. Chairman.
Mr. BONKER. Mr. Herman.
Mr. HERMAN. No questions.
Mr. HONKER. Thank you, Mr. Swift.
Again you have given us an opportunity to focus on a specific 

problem and a specific area. I hope you will be enlisted as a cospon- 
sor of my legislation to deal with that problem.

Mr. SWIFT. I get the message, Mr. Chairman Thank you very 
much.

Mr. HONKER. I now would like to call to the witness table. Mr. 
Mineta and Mr. Zschau. Both of our colleagues hail from the State 
of California, known for its large contribution to high technology 
and industrial growth.

Mr Zschau is a distinguished member of the Foreign Affairs 
Committee and has been a faithful attendee of this subcommittee's 
deliberations. So, out of deference to your position on the commit 
tee, we will start with you and then hear from our colleague, Mr. 
Mineta.

STATEMENT OF HON. ED ZSCHAU, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF CALIFORNIA

Mr. ZSCHAU. Thank you very much, Mr Chairman.
You surprise me. As a freshman Member in this body, it is the 

first time I have gotten deference relative to anybody else.
I want to first express my gratitude to you personally for allow 

ing me to be an interloper on the Subcommittee on International 
Economic Policy and Trade so that I could participate in the delib 
erations on the Export Administration Act.

The act affects an enormous number of companies that are locat 
ed in my district as well as Congressman Mineta's district which 
adjoins mine. I would venture to say that there are more than 300 
electronics companies in the 12th Congressional District that are 
impacted by the procedures, the regulations that are established by 
the act.

I should like to offer some comments today, but I don't have solu 
tions. And I am sorry, I must apologize to Congressman Roth. I am 
not going to answer the questions specifically, but I would like to 
provide some observations from the perspective of someone who 
has been on the committee listening to the information provided 
and as a person who was a former chairman of the American Elec 
tronics Association—nationwide trade association representing 
some 2,000 electronics companies around this country—and, most 
importantly, as a founder and president of a small high-technology 
company which had to grapple with the procedures that are estab 
lished by the Export Administration Act.

I would like to make a fundamental observation first and then 
talk about a couple of areas for improvement in the act that I am 
hopeful we will be able to make.
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NO CONFLICT BETWEEN NATIONAL SECURITY AND EXPORTING INTERESTS

I should like to start out by saying that your proposals, Mr. 
Chairman, are in the direction that I think we ought to go. Howev-^ 
er, I feel that there is no necessary conflict between the national 
security interests of this country relative to the act and the export 
ing interests. There is no necessary conflict.

Speaking as a former high-technology executive and chairman of 
a trade association in that field, I can assure you that those of us 
who have been in the electronics industry have no desire at all to 
convey technology to our potential adversaries. We do not want to 
do that in order to get higher profits, higher sales, or for any other 
reason. We want to make sure that we are not giving advantageous 
opportunities to our potential adversaries.

NEED FOR STREAMLINING LICENSING PROCEDURES

The problem, as I see it, however, is that the act as it exists now 
has a set of procedures that cause delays and that prevent compa 
nies from being competitive in the world markets while at the 
same time failing to achieve the main objective of the act, namely 
preventing the flow of militarily critical technical data to our po 
tential adversaries.

I think the important fact that you have to look at is that almost 
99 percent of the validated license applications are approved

In business we have a term that we call "exception reporting." If 
it appears that you are getting reports and all the data is routine 
that reporting system is not as effective as one that concentrates 
on reporting only data that is unusual or required decisionmaking.

It seems that the act, as it exists, now causes companies to apply 
for licenses and almost all get the licenses. Unfortunately, in the 
process of the applications they not only incur costs, but they can 
incur delays that cause them to be less than competitive.

I know of no instance in my own company where our license ap 
plication was disallowed, but I can assure you that there were 
many hassles that we went through in order to get those licenses.

I think we should be focusing on in the review and rewrite of the 
Export Administration Act, to streamline the procedures so that 
we eliminate the obstacles and the work and the costs in most of 
those cases where the licenses are going to be approved anyway.

What we could gain from that is the ability to focus the attention 
of national security controls on those technologies that really make 
a difference. We are controlling a lot of things and going through 
procedures that don't make a difference and as a result diluting 
the efforts from those technologies that really do make a differ 
ence.

How to do that? This is where I get a little more vague I think 
you have to focus on two aspects. No. 1, what we control and, No. 2, 
the procedures for control. Those are the areas that we have to 
focus on. What we control are defined by list, the control list and 
the Militarily Critical Technologies List.

In my opinion, we have to find some way to reduce the scope of 
those lists so that we are not controlling those things that don't 
make a difference. There are literally tens of thousands of items on
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those lists, but as I have just pointed out, 99 percent of the licenses 
are approved.

So, we have to find some way to reduce the scope of those lists so 
that those things that are going to be routinely approved for one 
reason or another are eliminated from control so that we can focus 
the control on those things that make a difference.

FOREIGN AVAILABILITY

The second is in the area of foreign availability which we have 
talked about. There is nothing as distressing to an exporter in the 
United States as to be hampered from making a foreign sale based 
solely on the delays or even the restrictions of our Export Adminis 
tration Act and lose that business to a foreign competitor. In such 
cases, we lose the sale but the technology gets exported anyway. 
We have to find a way to implement better the concept of foreign 
availability.

What is the problem there?
The problem is that the Commerce Department, which deter 

mines foreign availability, really has no incentives to put items on 
the foreign availability list. It is better from the Government's 
standpoint to control more things rather than fewer things. It is a 
lot of work to determine foreign availability. But one test that I 
think is a prima facie indication of foreign availability is if a com 
pany has lost business to a foreign competitor, it indicates that 
that customer, whoever it might be, chose the foreign competitor's 
product over the U.S. company's product. If we have an instance 
where denial of a license doesn't result in controlling the technolo 
gy, but merely a foreign competitor's access to that customer's 
business, it would seem to me that that would be a prima facie in 
dication that foreign availability existed.

LICENSING PROVISIONS

As far as procedures for control, I would like to commend you, 
Mr. Chairman, on suggesting the comprehensive operations license 
which would reduce substantially the number of validated license 
applications, enabling companies to transfer information and prod 
ucts, hardware, technical data to and among their subsidiaries.

Companies want to protect their own information and given that 
they comply with the standards you have outlined, I think that is 
an excellent idea. I would like to also suggest that in the rewrite of 
the Export Administration Act we codify what currently exists in 
regulations regarding the distribution license. Currently a small 
company like my own can get a distribution license to make re 
peated sales into a country through a subsidiary or through a dis 
tributor so we don't have to apply each time we make a shipment

Rather, we apply for a certain dollar amount and if that is ap 
proved once, then we can continue to ship That license is not writ 
ten in the act now; it is a subject of regulation. It would seem to 
me appropriate to make specific, to codify in the Export Adminis 
tration Act the distribution license

Frankly, 80,000 or 90,000 applications a year sounds like a lot. If 
you, for some reason, lost the opportunity to use the distribution 
license because it wasn't in the Export Administration Act, you
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would have literally millions of applications being done on a day- 
by-day basis.

Let me thank you once again for being able to appear before the 
subcommittee. I am grateful for you allowing me to participate not 
only here, but in the deliberations I will be happy to answer any 
questions you might have.

Mr. BONKER. Thank you, Mr. Zschau.
You continue to make a valuable contribution to this subcommit 

tee even as a nonvoting member.
Mr. Mineta.

STATEMENT OF HON. NORMAN Y. MINETA, A REPRESENTATIVE 
IN CONGRESS FROM THE STATE OF CALIFORNIA

Mr. MINETA. Thank you very much, Mr. Chairman
I want to thank "you for the opportunity to speak to this subcom 

mittee concerning U.S. export control policy and the question of 
amending the Export Administration Act of 1979

As has already been pointed out by our fine colleague, Ed 
Zschau, since we are from neighboring districts, I have had to in 
many instances shepherd many of these applications for export li 
censes for the companies either in the 12th or the 13th Congres 
sional District So there are many constituent companies that are 
very interested in the effects of export control legislation on U S. 
competitiveness in the field of high technology.

My comments today will deal primarily with the question of na 
tional security controls.

U S. SECURITY INTERESTS IN RATIONAL EXPORT POLICY

The primary objective of our export control legislation is and 
must continue to be the protection of U S national security inter 
ests. This objective overrides all others. However, in pursuing this 
objective we must minimize the disruptive effects on U.S. exporters 
and concentrate our efforts on effective multilateral controls.

Perhaps the most compelling reason for seeking a sound and ra 
tional export control policy is our long-term security interests. Our 
military is increasingly dependent on commercial breakthroughs in 
high-technology products. If we have ineffective controls, which in 
hibit our businesses, we may be jeopardizing our long-term preemi 
nence in the high-technology field. Certainly there are few who 
doubt the direct correlation between a strong and innovative Amer 
ican economy, and an America that can guarantee its security

Another unique difficulty in controlling high-technology com 
modities is the fact that today's- advanced, highly sophisticated 
product is tomorrow's mass market item. Our control procedures 
should take this into account, and exhibit the flexibility to adapt 
quickly to the rapidly changing circumstances which should deter 
mine whether an item is controlled.

Economic recovery and the achievement of long-term economic 
growth will depend to a great extent on policies which remove 
export disincentives and encourage a dynamic export sector in this 
economy. We must recognize that to remain globally competitive, 
America cannot take a cavalier attitude toward exporting. In 1981 
our merchandise trade deficit was about $28 billion Many are look-
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ing to high technology for part of the solution to our current eco 
nomic problems, particularly unemployment In the high-technolo 
gy field, Western Europe, Japan, and the newly industrialized 
countries are highly competitive with the United States. We do not 
enhance our national security by unilaterally controlling items 
which are readily available from these nations. Ultimately, in this 
highly competitive field, America cannot maintain its leading role 
if its firms are unnecessarily disadvantaged by export controls 
which cannot be justified by national security concerns.

Curent implementation of U.S export controls has had a particu 
larly negative impact on the small, but rapidly growing U S. high- 
technology firms. There is an absence of rationality and efficiency 
in the administration of U.S. export controls in the case of many 
applications for export licenses. This is particularly burdensome to 
small firms which don't have the resources to pursue what can be 
a costly and time-consuming licensing process. Just last week my 
office was contacted by a firm in my district that submitted an ap 
plication last October for a license for exports to a non-Communist 
developing country. The firm has received licenses in the past for 
similar exports to other countries and expects to receive a license 
in this case. However, the delay in receiving the license could cost 
the firm thousands of dollars and jeopardize the ultimate sale and 
future export prospects with its foreign buyer.

Greater orientation of small American firms toward export mar 
kets is crucial to America's long-term economic vitality. Yet, frank 
ly, if we do not address their concerns about our export licensing 
process, in many cases they will give up on or decrease their export 
efforts, and focus primarily on the domestic market. As these firms 
concede foreign markets to their European and Japanese competi 
tors, these American firms will lose the volume of sales necessary 
to ensure that they continue to make technological advances and 
remain competitive. It is depressing to hear American exporters 
sincerely saying that our export control laws are the best thing the 
United States could do for their competitors.

How we amend and extend the Export Administration Act will 
have a substantial impact on this Nation's economy for years to 
come. We are faced with the challenge of fashioning a law which 
responds to the concerns and difficulties faced by U.S. exporters, 
without jeopardizing national security. This is not an easy task, but 
we must confront it.

COMMENTS ON LEGISLATION

I would like to comment briefly on two approaches for extending 
the Export Administration Act currently before this subcommittee 
and express my views on how they respond to the challenge we 
face of developing a rational and effective export control policy.

Mr. Chairman, I believe the legislation you have introduced 
offers a sound approach to meeting this challenge. H.R. 1566, 
which amends and extends the Export Administration Act of 1979, 
will improve the export atmosphere American high technology 
firms face, without in any way reducing our ability to protect our 
national security. Of specific note, H.R. 1566 includes provisions re-

28-755 0-86-27
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lating to national security controls which would implement the fol-/ 
lowing reforms:

Elimination of licensing requirements for exports to Cocpm counj 
tries of goods which are covered by Cocom controls. This woulc 
eliminate about a third of the current licensing workload for Gov 
ernment and business.

Elimination of controls on goods imposed solely on the basis 
such goods contain a nonreprogrammable microprocessor.

Creation of a comprehensive operations license. I would note that 
the creation of this license would in no way imply elimination of 
current procedures for general distribution licenses, which are es 
sential for the exports of many American firms.

These changes in the EAA will put the focus of controls almost 
exclusively on East-West trade where they belong, and limit the 
impact of controls on West-West trade. This bill would also further 
discourage a unilateral approach to export controls, and hopefully 
lead to a greater emphasis on multilateral controls in the Cocom 
context. Another innovation of the bill is the establishment of a 
new comprehensive operations license, which would facilitate rela 
tionships between American firms and their foreign affiliates 
which require an ongoing flow of goods and technology. This would 
be a useful addition to the current allowance for general distribu 
tion licenses.

In addition to my strong support for H.R-. 1566 and the objectives 
it seeks to promote, Mr. Chairman, I would also like to endorse an 
other bill you have introduced relating to the Export Administra 
tion Act, H R. 1564. This bill gives legislative recognition to the 
fact that our export control criteria for the People's Republic of 
China should be more lenient than the criteria for Warsaw Pact 
countries.

ADMINISTRATION PROPOSAL—STEP BACKWARD FOR U.S. EXPORTERS

Mr. Chairman, in marked contrast to your approach, the admin 
istration propoals presented last week would offer little prospect of 
improving conditions for American exporters, and if enacted, would 
represent a step backward in U.S. export policy. The administra 
tion proposal does not include specific measures that would facili 
tate the removal of unnecessary controls or provide for a more re 
alistic approach to foreign availability. Curiously the letter to the 
Speaker of the House accompanying the administration draft bill 
asserts that this bill would:

Provide a balance between strengthening our efforts to protect our national secu 
rity and foreign policy interests and our efforts to ensure that the business commu 
nity is not unreasonably constrained in its operations by export controls

The administration bill fails to do this. There are no concrete 
provisions in the bill that would result in elimination of controls on 
numerous items which do not make a significant contribution to 
the military capability of any of our potential adversaries. I would 
like to point out, as has already been pointed out, that less than 2 
percent of all applications for export licenses under national securi 
ty controls are denied. The administration approach will not bring 
us closer to the point of focusing our controls on truly sensitive 
items which could threaten U.S. security, nor will it eliminate con-
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trols on exports that are routinely approved or exports to Cocom 
countries. With the elimination of unnecessary export controls, 
greater resources could be devoted to enforcement efforts.

While I am a strong supporter of Cocom and a multilateral ap 
proach to export controls, given this administration's approach to 
trade with Communist countries, it is naive to think that other 
countries would be willing to expand significantly the scope of 
their export controls. Other nations will only agree to control items 
where we can show a signficant correlation between that item and 
an adversary's military capability Until this administration shows 
it is serious about decontrolling a substantial number of commod 
ities, it will be very difficult to achieve allied agreement to a broad 
ening of multilateral controls.

FOREIGN AVAILABILITY

For this reason I am, especially disturbed by the administration's 
proposals which would make it very difficult to make a determina 
tion of foreign availability under the law. In fact, the administra 
tion bill says:

The mere capacity of a foreign country to produce items in sufficient quantity and 
of comparable quality with those controlled by the United States, so as to render 
the controls ineffective in achieving their purposes, does not, in and of itself, consti 
tute foreign availability

If that does not constitute foreign availability, I do not know 
what does Instead of suggesting changes in our laws which reflect 
the realities of foreign availability, the administration is sidestep 
ping the issue by focusing its hopes on achieving adoption of broad 
er controls by other countries. There are no provisions in the ad 
ministration bill which specify what will happen if efforts for 
greater multilateral control fail. Almost everyone agrees that uni 
lateral controls should be avoided in almost all cases and the ad 
ministration should outline specific procedures for reducing unilat 
eral controls if multilateral initiatives are unsuccessful.

The final point I would like to make is that a key element of a 
successful export control policy is an open and cooperative relation 
ship between Government and business. I have talked to numerous 
executives of high technology firms concerning this issue. They all 
recognize the need for national security controls; however, they 
would like greater consistency in the licensing process and sound 
guidelines for keeping commodities under control.

The legislation we enact should represent, as H.R. 1566 would, a 
step in this direction by rationalizing export control procedures. 
This will help maintain crucial business support, and lead to effec 
tive and efficient enforcement efforts, as a result of controls being 
focused on truly significant items. We should resist legislative pro 
posals like the administration's which are unlikely to result in a 
streamling of export control procedures and could lead to the per 
petuation or a counterproductive proliferation of unnecessary 
export controls.

Mr. Chairman, thank you again for the opportunity to share my 
views on this important subjecty with this subcommittee. I am 
open to questions.
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NATIONAL SECURITY VERSUS COMMERCIAL INTERESTS

Mr. BONKER. Thank you, Mr. Mineta, for an elightened state 
ment

Mr. Zschau, you have stated a fundamental observation that you 
didn't see any inherent conflict in the national security concerns 
versus our commercial or export interests. Yet, the Congressional 
Quarterly in its feature article on this subject featured a front 
cover picture of a two-headed horse, national security riding off in 
one direction and export objectives heading off in another. Almost 
everybody agrees that this is something of a conflict in policy.

Do you sincerely believe by improving the features and taking a 
more objective and analytical approach to export controls that we 
can truly achieve both national security and export objectives?

Mr. ZSCHAU. That is why I say I don't see any fundamental con 
flict in the way the act is written, and particularly in the way that 
it is implemented. Conflict has resulted because in the attempt to 
control so many products, some of which are available from foreign 
countries, we are diluting the efforts that could be focused on con 
trolling the things that make the difference. So, we are not being 
as effective as we could be. We are increasing the hurdles that 
companies have to go through so they become less competitive.

As I see it, the ideal Export Administration Act and its imple 
mentation would focus the control on those things that make the 
difference, streamline the procedures or eliminate the procedures 
for things that don't make so much difference. That would enable 
us to have tighter national security controls on the one hand and a 
greater flow of exports or less work for the exporting companies on 
the other hand.

Mr. BONKER. How about foreign policy controls?
Mr. ZSCHAU. That is an area where I don't feel I have any par 

ticular expertise. I have not been a devotee of foreign policy con 
trols because I haven't seen grand results from their use. The com 
panies that I deal with are most concerned about the national secu 
rity controls.

Obviously, the implementation of foreign policy controls does 
limit exports by their very usage. Therefore, there is a conflict in 
that area which I don't feel exists in the other area.

Mr. BONKER. I like your suggestion about placing in statutory 
language current regulations on the distribution licenses. I hope 
you will bring that suggestion to the subcommittee or committee 
by way of amendment.

Mr. ZSCHAU. I look forward to working with you, Mr. Chairman, 
and other members of the subcommittee any way you feel I can be 
helpful.

Mr. BONKER. I appreciate your supportive words about the legis 
lation that I have proposed to reform the Export Administration 
Act. I hope when the bill reaches the House floor that many mem 
bers will share not only your personal interest, but your breadth of 
knowledge about this subject. In the past when this issue has come 
before the House many of our colleagues are not well-informed. 
Sometimes the debate becomes highly emotional and far removed 
from the substantive issues that are in the act.
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So, I look forward to working with you as the bill works its way 
through the subcommittee and the committee. 

Mr. ZSCHAU. I intend to do that. 
Mr. BONKER Mr. Roth. 
Mr. ROTH. Thank you, Mr Chairman

NEED FOR INCENTIVE TO DECONTROL

I also want to join in the chairman's remarks regarding your 
diligent work on the committee It is gratifying to see you take an 
interest when you are not even a member of this subcommittee. So, 
I thank you for your work.

You had mentioned that you would like to see the control list 
tightened up and maybe like a pyramid, tightened at the top of the 
pyramid and loosened somewhat at the bottom. If that is what the 
administration's bill intends to do, maybe there is a middle ground 
between the Bonker bill and administration bill

How do you see that because I know you have studied that very 
carefully7

Mr. ZSCHAU. First of all, let me correct you. I have not really 
studied the administration's proposal as carefully as I will, but let 
me say that there is a difference that I have observed between 
what appears in the act and the implementation of those proce 
dures. I am not sure how you get your arms around that.

We can specify approaches like indexing. The concept is an at 
tractive one. It means that those things that are not on the cutting 
edge of technology we ought to remove from the list. Somehow we 
have never been able to get that implemented.

What I am going to be looking for is not only a concept of focus 
ing on those technologies and, in some cases, those products that 
really make a difference—the one that contain key technology and 
which we need to control—but also to figure out how we can pro 
vide either incentives or mechanisms of some sort of feedback that 
allows Congress to assure that the intent of the act is really being 
implemented. That is, in my opinion, a very difficult question.

There seems to be agreement on fundamentals, control those 
things that make a difference and don't control the things that 
don't, but how we in the Congress can get that implemented is a 
question that is yet to be answered

Mr. ROTH. Maybe what we have to do is take a look at this con 
trol list and then have some oversight That is one of the problems 
we have in Congress—we write a law and there is no oversight 
What we need especially in legislation like this is followup

Mr. ZSCHAU. I think that may be helpful. With the workload 
here it is not surprising that bills get passed and forgotten about 
until a review procedure is implemented again

In addition to that, we have to, in my opinion, find some way to 
provide incentives for those who are doing the controlling to reduce 
the list. One incentive that has been suggested in the chairman's 
bill is after a period of time if an item has received no denials, it 
could be considered something we don't mind shipping anywhere in 
the world

The flip side of that is that in order to keep such items on the 
list there would be an incentive to issue a denial every once in a
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while. It seems to me those who are in the controlling mode want 
to have the list as broad as possible and they are also the ones who 
are making up the list.

If we could find some way to make the incentive such that those 
who are in the controlling seat are trying to make the list as 
narrow as possible so they are only dealing with the things that 
make a difference, we would have the ideal situation.

I have not been able to think of a solution to that. It is the 
notion of the incentives that I think are necessary to translate 
from the intent of the act to implementation of the act.

Mr. ROTH. I think that is a good point. You alluded to that in 
your testimony when you mentioned expedition of licensing prob 
lems.

Don't you think we are putting too much pressure in specifing 20 
more days to do it? You will net many more no's and will give the 
people time to process the license.

Mr. ZSCHAU. As sad as I am to say it is true, I think it is true.
Mr. ROTH. You would not be in favor of an Office of Strategic 

Trade?
Mr. ZSCHAU. I have given it some thought, I don't see that it ad 

dresses the issues in any way different other than to call it some 
thing else. You erase the name on the door and you put a new 
name on it.

The areas that I said we have to improve are what it is that we 
control and the procedures by which we control those things. 
Streamline the procedures, focus on the things that are important. 
I don't see how an Office of Strategic Technology would be in any 
better position to solve those problems than the current system, 
but I could be persuaded otherwise.

Mr. ROTH. Thank you very much.
PROBLEMS IN EXPORT LICENSE PROCESSING

Mr. Chairman, I know our time is at a premium, but I would like 
to ask Mr. Mineta one question and that relates to his comment 
that you have been shepherding some of these licenses through the 
Department, and so on.

What is your feeling? Is the problem with the administration and 
Commerce Department? Do we need an OST? What is your feeling?

Mr MINETA. This experience transcends three administrations. 
Regardless of which administration, it has been a costly and very 
time-consuming process. It seems to me Commerce says yes, State 
says yes, Defense says no, regardless of what it might be.

It may be a very sophisticated kind of metal-analyzing equip 
ment, but may have attached to it a microprocessor. As soon as the 
Department of Defense sees that, it says "Aha, that thing may be 
programmable to guide missiles, so we can't allow this to be export 
ed." In the meantime, a French company will sell to Romanian 
companies and a company in Ed's district or my district then loses 
its sale of a $110,000 piece of equipment. It is already available.

It seems to me what we ought to be able to do through the multi 
lateral control, Cocom, is be in a position to determine some of this 
foreign availability. It seems to me our two largest competitors in 
that respect are Western European countries as well as Japan.
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If they are not willing to put these on a control basis, then it 
seems to me our interests from that perspective would be served as 
well. But it really becomes one in which I think the Department of 
Defense is the one where the best answer is no because that way 
you don't jeopardize in any way national security by the slightest 
item

By the same token, as far as export policy it makes no sense at 
all. I think Congresswoman Byron has a bill to put this in the De 
partment of Defense To me that would be perpetuating the prob 
lem we have right now. The same thing with either Senator Garn's 
bill or even Senator Nunn's. Again it concentrates it on the defense 
issue and I think on that basis it just doesn't help in terms of an 
export or foreign policy.

Mr ROTH. Thank you
Mr. BONKER. Mr. Mica.
Mr. MICA. Thank you, Mr. Chairman.
I would like to associate myself with the comments just made by 

Mr. Mineta on the bill.
The argument is constantly made in the Defense Department,— 

and let me restate this for the record that to date I have over a 90 
percent pro-defense record—that any item you can mention from a 
table fork to a knife to a tank can obviously be used by the mili 
tary in Russia. I think that is the quandary we face right now—a 
fork might be used in the mess hall of the Soviet military or may 
be used by the poor people in the Ukraine. Who knows?

INDUSTRY EFFORTS TO DECONTROL EQUIPMENT

One of the questions I want to ask you, is there a professional 
organization in the Nation that categorizes microprocessors, high 
technology in general categories? Is there some kind of professional 
group, something along what we have in the National Institutes of 
Health that characterizes disease? Is there any thing that has 
emerged in the high technology field that does anything like that?

Mr. ZSCHAU. There have been over the past by the Electronic In 
dustries Association various standards that have been established. 
There are computer and software asssociations that talk about the 
performance of equipment. But there is, to my knowledge, no orga 
nization, and I think it would be very difficult to form such an or 
ganization that characterizes equipment or technologies relative to 
their military significance which is the issue of the Export Admin 
istration Act.

That is, we can talk about a computer having certain memory 
size and certain memory cycle speed and how many million in 
structions per second it is able to perform, but to translate those 
specifications to a military application requires an understanding 
of what are the needs of the military applications and usually 
those are more secretive.

In answer to your question, I know of no organization that char 
acterizes it by the criterion that the Export Administration Act 
would want to use, but there are organizations that have developed 
product specifications.
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Mr. MICA I think that is what I am getting at. I grabbed my col 
league's wrist here. He has a digital watch. I understand for quite 
some time that watch was on the list because it had a chip in it.

Could the industry get together and say here are some broad cat 
egories of basing functions?

I don't know how you determine them. We all know they are 
being shipped all over the world. Right now it is so general, it is a 
microprocessor and we are trying to eliminate that.

Can it go further than that?
Mr. ZSCHAU. I think in answer to your question, it probably 

could. The industries have not had the information or incentive to 
try to think in those terms.

Another thing you have to keep in mind is that there is a lot of 
subjectivity in comparing the performance of various products.

When my salesmen were out selling our products, our products 
were the best products in the industry no matter what they did be 
cause that is what the salesmen said. We focused on those perform 
ance standards where we came out aliead and sort of swept under 
the carpet those things where we weren't so good.

Mr. BONKER. Strike that from the record! [Laughter.]
Mr. ZSCHAU. I think you have difficulty in comparing products 

because of the degree of subjectivity. Much as Congressman Mineta 
said, it could be argued that a non-reprogrammable microprocessor 
in some instrument could be used somehow for military use, but it 
is not likely that it would be.

What I would like to see in the control list is that concept of like 
lihood introduced or the concept of cutting-edge technology versus 
generic technology.

Mr. MICA. I think we are all in agreement on any language that 
we can amend and I am searching to try to narrow the scope of 
this as far as the applicability of the license in this broad category 
and focus on that national security.

Mr. MINETA. The other aspect is not only what is subject to 
either copying or reverse engineering, but, more importantly, does 
the manufacturer, once they find out what makes the thing tick 
and that can be even further down the road, have the ability for 
the manufacturing. \

So, it is not just what is on the list and some of that may be ac 
complished by looking at the 99 percent of those items where the 
licenses are in fact allowed and then bearing down from there as 
Mr. Zschau has already indicated, because the vast majority are al 
ready being approved

Mr. MICA. The Chairman indicates my time is up.
Mr. BONKER. I just want to intervene here for a moment because 

I think this colloquy illustrates the problem to which Mr. Zschau 
alluded.

The act instructs the Secretary to establish Technical Advisory 
Committees. The staff informs me that six such Technical Advisory 
Committees have been established. The problem is that their rec 
ommendations are virtually ignored. So, that gets back to the cen 
tral problem. You can put all kinds of things in the statute, but if 
they are ignored or circumvented, then the end result in this case 
is unnecessary restrictions.
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That is the challenge before this subcommittee, how we can de 
velop language that is tough enough to lift some of these unneces 
sary controls, yet broad enough to allow the administration the 
necessary discretion it needs to do the job. We are going to have 
our work cut out for us.

Mr. Berman.
Mr. BERMAN. Thank you, Mr. Chairman.

NEED TO IMPLEMENT FOREIGN AVAILABILITY PROVISIONS

Is foreign availability under the present law a basis for exclusion 
from a licensing requirement or basis for granting the license for 
the item covered?

Mr BONKER. Yes.
Mr. BERMAN. Mr. Zschau, were you suggesting a statutory 

change in this area? You suggested something which sounded inter 
esting, but I have lost it.

Could you repeat your suggestion?
Mr. ZSCHAU. Thank you for giving me the opportunity to make 

my two points again because I think it is good to think in this way.
I feel that the act should be changed from an export promotion 

standpoint to narrow the items that are controlled and to stream 
line the procedures for those items that are controlled. I mentioned 
the comprehensive operating license and the distribution license in 
the second case.

In the first case I think the major variable is what is controlled 
is the list. Let us get those items on the list that we really need to 
control so that we can focus our attention on those and let us get 
off the list those things that are not going to make any difference, 
whether they are shipped or not, so that people don't have to go 
through the hassle.

But also let us clean up this foreign availability issue. It has 
nothing to do with the list. Having a license denied when the cus 
tomer can get the same product or the comparable technology from 
another source is very frustrating to our U.S. manufacturers.

I am not suggesting a change in the way in which that is han 
dled, but merely to make sure when there is foreign availability it 
is implemented.

Mr. BERMAN. So you are not suggesting change as far as the stat 
ute is concerned?

It recognizes the existence of foreign availability as a reason not 
to deny a license and the problem is that licenses are still being 
denied even though there is demonstrated foreign availability?

Mr. ZSCHAU. Yes.
PROVISION TO ELIMINATE LICENSES TO COCOM COUNTRIES

Mr. BERMAN. Mr. Mineta's testimony just causes me to ask one 
question.

The provision of your bill, Mr. Chairman, is to eliminate the li 
censing requirements for exports from the United States to other 
Cocom countries where those items are on the control list of 
Cocom?

Mr. BONKER. Yes.
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Mr. BKRMAN. Right now in the national security area, is this list 
that Mr. Zschau talked about a list that requires licensing without 
regard to which country the item is proposed to be exported to?

Mr. BONKER. Will you repeat that question?
Mr. BERMAN The list that Commerce and Defense have, looking 

only at national security control, the list is just a list of items 
which cannot be exported to any country without a license?

Mr. BONKER. The Department of Commerce publishes the Com 
modity Control List, which specifies goods and country categories. 
An exporter can open the publication, look for his item and all of 
the various control variables are laid out before him and he can 
make a decision on what kind of license is required.

Mr. BERMAN. Some of those items on the list then will indicate 
that x will go to any country other than, say——

Mr. BONKER Category A, B, C, D.
Communist countries are in a special letter category—W.
Mr. BERMAN. Would you be saying that every item on that list, 

without regard to how sensitive it is, would go to a Cocom country 
if it is a Cocom list product?

Mr. BONKER. What the amendment would do is eliminate the re 
quirement for a validated export license to ship goods to Cocom 
countries which they also control.

Mr BERMAN. So it could be re-exported?
Mr. BONKER. That is right.
Mr. BERMAN. In that situation, do we need to know that the 

Cocom countries all have the same export licensing process?
Mr. BONKER. We assume that once the Cocom List is developed 

and it is reviewed periodically, all of the participating countries 
subscribe to those controls through their own proceedings.

Mr. BERMAN. The result of your amendment would not be to take 
items off the list as such? It would just mean that a huge number 
of items for which licenses are now required could be shipped to 
Cocom countries without any license whatsoever?

Mr. BONKER Precisely.
Mr. BERMAN. Now that is all, Mr. Chairman.
That was my question to you
Mr. MINETA. That was my answer to you.
Mr. BONKER. Mr. Mica.

COSTS OF OPEN AMERICAN SOCIETY

Mr. MICA. We are talking about all these national security con 
trols. I have sat through I don't know how many hours of hearings, 
but it is my own belief that most of the major critical items that 
really have need for national security controls are the kind of 
things that our adversaries are going to steal if they want it 
anyhow.

Say, for example, we are trading among all the people in this 
room and we say that can't go out of this room. We can control 
what goes out of here. But in fact in this room in the United States 
we trade among each other. The door is wide open. This is an open 
society. I want to make sure we don't do anything that violates our 
national security goals. By the same token, we have had testimony,



837

I have had meetings in my office that if they really want all this 
stuff, they come after it and get it anyhow.

We are trying to enforce it realistically, that is the key. You said 
that over 80,000 applications are processed every year. Less than 
4000 or 5000 fall under the national security program. So we are 
shuffling 75,000 papers every year to try to realistically control the 
situation.

In some situations we will never really control this because we 
are a democratic society

Mr ROTH. Will the gentleman yield for a minute?
Mr. MICA. I will after this comment.
I want to compliment the chairman and everybody who has testi 

fied on what we are trying to do It is a worthy goal, but in our 
society we already have one handicap because we are a free socie 
ty. That is the act under which we are operating.

Mr ROTH. If that is correct, and I think the gentleman makes a 
good point, then maye what we want to do is to analyze and find 
out what critical list the Soviets may have, the information they 
want to obtain. Then we can zero in and try to protect that. Maybe 
we ought to get the CIA involved to try to find out what the Sovi 
ets want

Mr. MICA. If we knew that, to a certain extent we would zero in 
on this Anbybody in this room can walk down to the Library of 
Congress or Government Printing Office and buy things publicly 
that we have to spend literally thousands of dollars on intelligence 
efforts to get from the Russians and a great deal of what we are 
talking about makes us constantly aware of it every day.

Many of the items presented in our briefings by the military 
were not items that were sold, they were stolen

The task is realistically how can we broaden the base of those 
things that can be shipped without undue burden to the manufac 
turer?

The realistic part is where we really get down to the nitty-gritty.
Mr. MINETA. I will say as a member of the House Committee on 

Intelligence the list that Mr. Roth wants may be more readily ob 
tained through the New York Times.

Mr BONKER. With these thoughts on this subject, I thank both 
you gentlemen for your testimony today.

Mr MINETA Thank you, Mr. Chairman
Mr. ZSCHAU. Thank you.
Mr. BONKER. We will now hear from Homer E Moyer who is ac 

companied by David E. Birenbaum. Mr. Moyer is going to discuss 
the extraterritorial application of U.S. export controls.

STATEMENT OF HOMER E. MOYER, JR., MILLER & CHEVALIER, 
AND CHAIRMAN, AMERICAN BAR ASSOCIATION SUBCOMMIT 
TEE ON THE EXTRATERRITORIAL APPLICATION OF THE 
EXPORT ADMINISTRATION ACT, ACCOMPANIED BY DAVID E. 
BIRENBAUM, FRIED, FRANK, HARRIS, SHRIVER & KAMPLEMAN
Mr MOYER. Thank you, Mr. Chairman.
With your permission, I will submit my full statement for the 

record and simply summarize it briefly in the next few minutes
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LEGAL ISSUES SURROUNDING EXTRATERRITORIAL APPLICATION OF U.S.
LAW

I have chaired over the last several weeks an American Bar As 
sociation subcommittee that has specifically addressed the subject 
of the extraterritorial application of export controls under the 
Export Administration Act. Mr. Birenbaum has participated in the 
activities of the subcommittee and also served as vice chairman of 
the overall Committee on the Extraterritorial Application of 
United States Laws.

The genesis of the subcommittee's activity was a growing con 
cern on the part of the American Bar Association about the legal 
issues surrounding the extraterritorial application of U.S. laws and 
the friction that those extraterritorial applications have generated, 
particularly with some of our close allies.

By extraterritorial application, I of course mean simply the ap 
plication of U.S. laws to persons and corporations located outside 
the territorial limits of the United States.

About two years ago the ABA formed a special task force on ex 
traterritoriality, and about the beginning of this year the subcom 
mittee that I chair was formed to address the Export Administra 
tion Act in particular. Our approach has been to look at this sub 
ject in terms of international law and to address the issues before 
us in an objective and nonpartisan way.

Over the course of several meetings the subcommittee developed 
a policy statement which it approved and passed to the full com 
mittee, which also approved it. The policy statement will come 
before the Council of the International Section of the American 
Bar Association in May and perhaps before the full House of Dele 
gates of the ABA this summer.

At this time neither the draft statement of policy nor the draft 
resolution and report which we have prepared are formal positions 
of the American Bar Association or International Section of the 
ABA Therefore, we appear before you today in our personal capac 
ities to discuss with you what has occurred at the subcommittee 
and committee levels thus far.

ABA RECOMMENDATIONS

The subcommittee has recommended, in a word, that the Export 
Administration Act be amended to clarify that the act will be ap 
plied in ways that are consistent with established principles of 
international law. That is the central recommendation of our 
report and is the central theme of my brief testimony here today.

We have submitted to you in the conventional ABA format a pro 
posed recommendation and accompanying report on this subject 
which incorporates our analysis and our recommendations. Briefly, 
the report is divided into three sections. The first discusses, in gen 
eral terms, accepted principles of international law. The second 
section applies those principles to different factual situations that 
arise under the act. The third section recommends specific statuto 
ry language that would achieve the objectives that we espouse.

Now, without repeating the details of our report, I can summa 
rize briefly our recommendations.
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We addressed a range of situations that have arisen in the past 
under the Export Administration Act. Those principles of interna 
tional law generally support the imposition of U.S. export controls 
except for the following two situations. Both of these points will 
relate exclusively to foreign policy controls. The first is the exten 
sion of foreign policy controls over exports of wholly foreign origin 
goods by foreign subsidiaries of U.S. companies or wholly independ 
ent foreign companies. In our view, principles of international law 
do not allow us to extend jurisdiction that far.

The second situation involves foreign policy controls over ex 
ports, by foreign subsidiaries of U S. companies or wholly independ 
ent foreign companies, of U.S. origin goods and technology or of 
goods that incorporate U.S. origin parts or technology where the 
U.S origin items were not subject to export controls at the time 
they left the United States

This second situation involves what has become to be known as 
retroactive export controls They arise when goods and technology 
are exported from the United States at a time when no export con 
trol restrictions exist. Subsequently, restrictions are put in place 
that would inhibit the foreign company, be it a foreign subsidiary 
of a U.S. company or wholly foreign company, either from reex- 
porting those goods or technologies or from reexporting foreign 
goods that incorporate those U.S. goods and technology. In each of 
the situations we address, we conclude that the application of U.S. 
law abroad should be subject to considerations of international 
comity and application of the jurisdictional rule of reason.

I have spoken thus far with respect to foreign policy controls 
National security controls are significantly different and raise dif 
ferent and, by and large, less troubling questions

PROTECTIVE PRINCIPLE

An important principle of international law, the so-called protec 
tive principle, allows the extension of national security controls 
abroad in a way that is not permissible with respect to foreign 
policy controls. Under the analysis of our committee the United 
States would be foreclosed from extending foreign policy controls to 
foreign companies whose exports incorporated in whole or in part 
U.S. goods or technology that had not been subject to controls at 
the time of export from the United States Such a rule would have 
precluded certain of the export controls imposed on oil and gas 
equipment on June 22, 1982, the so-called pipeline controls

Mr BERMAN. Say that again.
Mr. MOYER. The rule that we have espoused would have fore 

closed the imposition of certain of the so-called pipeline controls 
that were imposed last summer and that were extended to certain 
companies outside the United States.

Mr. BONKER. I thought you were speaking to national security 
controls?

Mr. MOVER. What I have to say on national security controls is 
limited to the protective principle.

The pipeline controls prohibit foreign companies, both foreign 
subsidiaries of U.S. companies and independent foreign companies,
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from exporting goods that included products created with U.S. 
technology

Because the U.S. technology in question had not been subject to 
validated license controls at the time it was originally exported 
from the United States, these controls were in one sense retroac 
tive. They purported to impose on foreign companies restrictions 
that did not exist at the time the companies acquired the technolo 
gy from the United States, and these were controls by which the 
affected foreign companies had not consented to be bound.

When the pipeline regulations were first issued, the European 
Community filed a formal protest with the Department of Com 
merce and Department of State and objected to the controls as vio- 
lative of international law. European host countries also issued 
legal and policy directives designed essentially to countermand the 
U.S. controls.

These directives lead not only to directly contradictory legal 
mandates from the United States on the one hand and European 
host countries on the other, but also to widely publicized violations 
of the U.S. export control laws, litigation in U.S. courts, and some 
of the worst conflicts with our European allies in recent memory. 
The controversy, as well as pending legislation, became moot, how 
ever, when the pipeline controls were rescinded on November 13, 
1982, some 5 months after they were inposed.

The subcommittee recommendations would also preclude, with 
respect to foreign subsidiaries of U.S. companies and unaffiliated 
foreign companies, the imposition of foreign policy controls over 
the export of wholly foreign origin goods. While controls of this 
type were not the focus of the pipeline controversy, the pipeline 
regulations did extend controls over the export of certain foreign 
origin goods by foreign subsidiaries of U.S. companies.

NEED FOR EAA APPLICATION CONSISTENT WITH INTERNATIONAL LAW

In conclusion, the common theme of our recommendations is that 
the Export Administration Act should be applied and administered 
consistently with generally accepted principles of international 
law. Implicit in our recommendation is the observation that not all 
prior applications have fully respected these principles The 
premise that underlies our recommendations is that because the 
United States is a leading advocate of adherence to international 
law and the law of nations, we should honor the principles we 
espouse there are compelling reasons of national interest that re 
quire otherwise. The precedents we establish by our own conduct 
will become precedents to be used against us in the future. A fail 
ure to construe our own laws and our own enforcement activities 
in a manner that is consistent with principles of international law 
will not only undercut our demands that other nations respect 
those principles, but will also invite other nations to assert their 
jurisdiction in ways that are contrary to international law and that 
intrude on U.S. sovereignty.

Mr. Chairman, that concludes my remarks. We thank you for the 
opportunity of appearing.

As I mentioned, a specific draft resolution and report have been 
submitted to the subcommittee.

[Mr. Moyer's prepared statement follows-]
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PREPARED STATEMENT OF HOMER E MOVER, JR , MILLER & CHEVALIER, AND CHAIRMAN, 
AMERICAN BAR ASSOCIATION SUBCOMMITTEE ON THE EXTRATERRITORIAL APPLICATION 
OF THE EXPORT ADMINISTRATION ACT

Thank you Mr. Chairman. I am Homer E. Moyer, Jr. of the 

Washington, D.C. law firm of Miller 4 Chevalier. I have served 

as a Chairman of a Subcommittee of the American Bar Association 

("ABA") Task Force on the Extraterritorial Application of United 

States Law, a committee of the International Law Section of the 

ABA. The Subcommittee has dealt exclusively with the issue of 

the extraterritorial application of export controls under the 

Export Administration Act ("EAA").

With me this afternoon is Mr. David E. Birenbaum of the 

Washington, D.C. law firm of Fried, Frank, Harris, Shriver and 

Kampleman. Mr. Birenbaum has participated in the deliberations 

of the Subcommittee and is Vice Chairman of the Committee on 

Extraterritoriality of which the Subcommittee is a part.

The Subcommittee has developed and approved a written state 

ment of policy on the extraterritorial scope of the EAA. The 

policy statement has been referred to the full Committee on 

Extraterritoriality, which approved the draft with minor tech 

nical changes. The statement of policy has been put in the form 

of a draft Resolution and Report and will be considered on May 6 

at the annual meeting of the Council of the International Law 

Section of the ABA. If the Council approves the resolution and 

report, the resolution may then be considered by the full House
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of Delegates at the annual convention of the American Bar Associ 

ation this summer. For the Committee's convenience, I have 

appended a copy of the draft resolution and report to my testi 

mony.

At this time, however, neither the draft statement of policy 

nor the draft resolution and report are formal positions of the 

ABA or of the International Section of the ABA. Accordingly, we 

appear before you today not as representatives of the ABA to 

present an ABA position, but rather in our individual capacities 

to discuss the activities and recommendations of the ABA Subcom 

mittee.

SUBCOMMITTEE RECOMMENDATIONS

The Subcommittee examined the Export Administration Act and 

the exercise of authority under that Act in terms of generally 

accepted principles of international law. Our analysis was 

designed to determine, first, the extent to which prior applica 

tions of the statute had been consistent or inconsistent with 

international law and, second, to consider possible Subcommittee 

recommendations on either future applications of the statute or 

amendments to it.

The Subcommittee concluded that certain prior instances of 

extraterritiorial application of the EAA have been inconsistent 

with principles of international law. The Subcommittee recom 

mended that the Act be amended to clarify that it will be 

administered in conformity with accepted principles of interna 

tional law in the future.
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The Subcommittee's draft report is divided into three 

sections. The first discusses in general terms recognized prin 

ciples of international law including terntonality and the 

related effects doctrine, nationality, the protective principle, 

and the junsdictional rule of reason. Section 2 of the policy 

statement examines specific applications of foreign policy and 

national security controls under the EAA and, with respect to 

each, sets forth the Subcommittee's view of whether such applica 

tions are consistent with international law. These examples are 

intended to give specific content to general princples in this 

context. The third section suggests specific statutory language 

that would implement the recommendations of the Committee.

Without repeating the details contained in the draft report 

itself, the specific conclusions of the Subcommittee can be 

summarized as follows. Of the numerous situations discussed, 

principles of international law support the imposition of U.S. 

export controls except for the following situations: (1) foreign 

policy controls over exports of wholly foreign-origin goods by a 

foreign subsidiary of a U.S. company or an unaffiliated foreign 

company; (2) foreign policy controls over exports by a foreign 

subsidiary of a U.S. company or an unaffiliated foreign company 

of U.S.-origin goods and technology or of goods incorporating 

U.S.-origin components or technology, where the U.S.-origin items 

were not subject to export restrictions at the time of their 

export from the United States. In all situations, even those in 

which the Subcommittee concluded that international law would 

support extraterritorial application of U.S. export controls,
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their exercise should be subject to considerations of interna 

tional comity and application of a junsdictional rule of reason. 

Under the protective principle of international law, national 

security controls are generally not subject to the same con 

straints as are foreign policy controls.

Under the analysis of the Subcommittee, the United States 

would be foreclosed from extending foreign policy controls to 

foreign companies whose exports incorporated, in whole or in 

part, U.S. goods or technology that had not been subject to 

controls at the time of export from the United States. Such a 

rule would have precluded certain of the export controls imposed 

on oil and gas equipment on June 22, 1982, the so-called "pipe 

line controls." Those controls prohibited foreign companies 

(both foreign subsidiaries of U.S. companies and wholly indepen 

dent foreign companies) from exporting goods that were or that 

included products created with U.S. technology. Because the U.S. 

technology in question had not been subject to validated license 

controls at the time it was originally exported from the United 

States, these controls were one sense retroactive. They pur 

ported to impose on foreign companies restrictions that had not 

existed at the time those companies acquired goods or technology 

from the United States. Accordingly, these were not controls by 

which the affected foreign companies had consented to be bound.

When the pipeline regulations were first issued, the 

European Community filed formal protests with the Departments of 

State and Commerce, objecting to the controls as violative of 

international law. European host countries also issued legal and
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policy directives designed, in effect, to countermand the U.S. 

controls. These directives led not only to directly contradic 

tory legal mandates from the United States and European host 

countries, but also to widely publicized violations of U.S. 

export control laws, litigation in United States courts, and some 

of the worst conflicts with our European allies in recent memory. 

The controversy, as the well as the pending litigation, became 

moot, however, when the pipeline controls were rescinded on 

November 13, 1982, some five months after they were imposed.

The Subcommittee recommendations would also preclude — with 

respect to foreign subsidiaries of U.S. companies and unaffili- 

ated foreign companies — the imposition of foreign policy 

controls over the export of wholly foreign-origin goods. While 

such controls were not the focus of the pipeline controversy, the 

pipeline regulations did extend controls over the export of cer 

tain foreign-origin goods by foreign subsidiaries of U.S. compan 

ies.

The common theme of the Subcommittee recommendations is that 

the Export Administration Act should be applied and administered 

consistently with generally accepted principles of international 

law. Implicit in the Subcommittee's recommendation is the 

observation that not all prior applications have fully respected 

these principles. The premise that underlies our recommendations 

is that because the United States is a leading advocate of adher 

ence to international law and the law of nations, we should honor 

the principles we espouse unless there are compelling reasons of 

national interest that require otherwise. The precedents we 

establish by our own conduct will become precedents to be used 

against us in the future. A failure to construe our own laws and 

our own enforcement activities in a manner that is consistent 

with principles of international law will not only undercut our 

demands that other nations respect those principles but will also 

invite other nations to assert their ]urisdiction in ways that 

are contrary to international law and that intrude on United 

States sovereignty.
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DRAFTAMERICAN BAR ASSOCIATION
REPORT

TO THE HOUSE OF DELEGATES 
SECTION OF INTERNATIONAL LAW AND PRACTICE

RESOLUTION

The American Bar Association Section of International Law 

and Practice recommends the following resolution for adoption by 

the House of Delegates of the American Bar Association

"BE IT RESOLVED that the American Bar Association supports 

legislation that would require U S export controls to be admin 

istered consistently with generally accepted principles of inter 

national law and recommends that the Export Administration Act be 

amended as proposed in the Report that follows

REPORT

The Section of International Law and Practice submits this 

recommendation and report for adoption by the House of Delegates 

because the Section believes that the improper exercise of U S 

extraterritorial jurisdiction will severely strain this country's 

relationships with its allies, cause serious, inequitable, and 

immediate financial losses to U S. firms, and significantly 

damage the long-run international trading and investment position 

of the United States Accordingly, the Section believes that the 

operative provisions of the Export Administration Act should be 

clarified to ensure that the statute will be administered in 

conformity with accepted principles of international law

International law' is part of United States law The Pacjuete 
Habana, 175 U S 677, 700 (1900) Accordingly, statutes must be 
construed wherever possible to avoid conflicts with international

(footnote continued)
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I General Principles

The Section recommends that the extraterritorial appli 

cation of U S export control laws should be based upon generally 

recognized principles of international law, including the terri- 

toriality principle, the nationality principle, the protective 

principle, international comity, and a jurisdictional rule of 

reason

In general terms, these doctrines hold as follows 

(1) TERRITORIALITY Each sovereign state has author 

ity under international law to prescribe and apply its laws 

with respect to conduct within its own territory Under 

this principle, acts occurring outside of a nation's terri 

tory are subject to its legislative and judicial power when 

such acts have or are intended to have substantial effects 

within its territory

(footnote continued from previous page)
law. Murray v. The Schooner Charming Betsy, 6 U S (2 Cranch) 
64, 118 (1804); Restatement (Revised) of the Foreign Relations 
Law of the United States §134 (Tent Draft No. I, April 1, 1980) 
[hereinafter "Restatement Revised"] For a general discussion of 
the relationship between principles of international law and U S 
extraterritorial jurisdiction see, Rosenthal and Knighton, 
National Laws and International Commerce: The Problem of 
Extraterritorality (1982); Marcuss & Richard, Extraterritorial 
Jurisdiction in United States Trade Law The Need for a 
Consistent Theory^20 Colum.JTransnat 1 1 L.439(1981)

2 Restatement Revised §402(1) (Tent. Draft No. 2, March 27, 
1981)

3 Restatement Revised §402(1)(c) (Tent Draft No. 2), United 
States v. Aluminum Co of America, 148 F.2d 416, 443-44 (2d Cir. 
1945)
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(2) NATIONALITY. A national may control the acts of
A

its nationals wherever undertaken A corporation or other 

private legal entity has the nationality of the state in 

which it is incorporated. A foreign branch of a U S cor 

poration is considered to have the nationality of its home 

office A subsidiary, on the other hand, is generally 

considered to be a national of its state of incorporation 

Mere ownership and control of a foreign company by a U S. 

corporation or U S persons is not a sufficient basis to
Q

regulate the activities of such a foreign company abroad. 

Nor, conversely, are mere ownership and control of a U S 

company by a foreign corporation a sufficient basis to regu 

late the activities of the foreign parent abroad.

Under international law goods and technology do not 

have any nationality, and there are no generally accepted 

rules under international law for using goods or technology

4 Restatement Revised §402(2) (Tent Draft No 2).

Restatement Revised §216 (Tent Draft No. 2). 

6 See, .Id

Id , Sumitomo Shoji America Inc. v Avaglianno et. al , __ 
U S __, 102 S Ct 2374, 2379-80 n. 11 (1982).
Q

Section 418 of the Restatement Revised (Tent Draft No 2) 
provides that under certain circumstances a state may assert 
jurisdiction over foreign subsidiaries of companies which are 
nationals of that state. Section 418 and the accompanying 
comments and notes indicate, however, (1) that primary 
jurisdiction rests with the host country, (2) that jurisdiction 
may not be exercised where it would be inconsistent with 
prohibitions or requirements of the host country, but (3) that 
regulation may be appropriate to prevent evasion Moreover, the 
exercise of jurisdiction under §418 is subject to the 
jurisidctional rule of reason set forth in §403.
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situated abroad as a basis for establishing jurisdiction
gover the persons controlling them In short, the national 

ity principle does not justify extending U S jurisdiction 

over companies incorporated in foreign countries on the 

grounds either that U S -origin goods are involved or that 

the foreign company is tied to a U.S company through a 

licensing arrangement, royalty payments, or payment of other 

compensation

(3) PROTECTIVE PRINCIPLE International law recog 

nizes the prima facie authority of a state to proscribe 

conduct outside its borders by non-nationals when such con 

duct has a vital adverse effect on an important national 

security interest of that state The protective princi 

ple, by definition, does not provide authority for the ap 

plication of foreign policy controls within the borders of 

another state

Even when a basis for extraterritorial jurisdiction 

exists under the foregoing principles of international law, 

such jurisdiction should not always be exercised. Under

For example, the United States does not accept the validity 
of extraterritorial orders of foreign governments purporting to 
seize assets in the United States E g., United Bank Ltd v 
Cosmic Int'l, Inc., 542 F 2d 868 (2d Cir 1976), Republic of Iraq 
v First Nat'1 City Bank, 353 F 2d 47 (2d Cir. 1965), cert, 
denied, 382 U S. 1027 (1966). Nor do we allow foreign patent 
laws to control the use of technology in this country Deepsouth 
Packing Co v Laitram Corp., 406 U.S. 518, 531, 531 (1972). 
Courts elsewhere have concluded that U S -origin goods are not 
subject to the jurisdiction of the United States once they have 
been discharged on shore E g., American President Lines v 
China Mutual Trading Co , 1953 Am Maritime Cas 1510 (Hong Kong 
Sup Ct 1953)

10 Restatement Revised §402(3) (Tent. Draft No 2).
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principles of international comity, the exercise of extra 

territorial jurisdiction must be reasonable Reasonable 

ness should be determined with reference to factors such as 

the following

(1) conflict with the laws of the foreign country,

(2) conflict with the public policy of the foreign 

country,

(3) the relative strength of the interests of the two 

states in regulating the conduct in question,

(4) interference with the justified expectations of 

the parties by the retroactive application of controls or 

regulations; and

(5) the extent and nature of the hardship that incon 

sistent enforcement actions would impose upon a party 

Only when the interests of the state attempting to assert extra 

territorial jurisdiction outweigh the competing jurisdictional

claims of another state, is the exercise of extraterritorial
14 jurisdiction proper.

Restatement Revised §403, Comment a (Tent Draft No 2); see 
also, e.g Timberlane Lumber Co. v Bank of America, 549 F 2d 
597, 615' (9th Cir 1976)

Restatement Revised §403 (Tent. Draft No. 2), Timberlane 
Lumber Co v Bank of America, supra n 11

13 See, Restatement Revised §403 (Tent Draft No. 2) and 
accompanying Comments and Reporters' Notes.
14 Id
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II Applying Principles of International Law to the Export 
Administration Act_______________________________

The scope and the qualification of each of the fore 

going principles -- as well as their interaction with one another 

— are the subject of a divergence of views among scholars and 

commentators Accordingly, it is important in this context to 

address the appropriate extraterritorial reach of the Export 

Administration Act under these principles Under the Committee's 

recommendation, key issues that have arisen in the administration 

of the Export Administration Act would be resolved as follows: 

A. Foreign Policy Controls

1 Foreign Policy Controls on Foreign Exports with U S 

Content or Based on U S Technology

(a) Reexports of U S -origin goods or technology, where the 

goods or technology were subject to export restrictions at the 

time of their export from the United States, and exports of 

foreign-origin goods that contain a principal component of U S - 

origin or are the direct products of U.S -origin technology where 

the component or technology was subject to export restrictions at 

the time of its export from the United States,

(i) by a foreign subsidiary of a U S company or an 

unaffiliated foreign company.

APPLICATION Under the territonality principle, a 

nation (the United States) may impose 

specific conditions on the export of 

goods and technology from its territory.
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including limitations on reexports and 

exports of goods incorporating parts or 

technology originating in its territory 

Foreign corporations that agree to such 

conditions and voluntarily consent to 

U S jurisdiction thereby subject them 

selves to U S controls Extraterri 

torial enforcement of such controls is 

subject to considerations of 

international comity

(11) by a foreign branch of a U S company 

APPLICATION Under the nationality principle, imposi 

tion of foreign policy controls may be 

justifiable, subject to considerations 

of international comity In. addition, 

under the territoriality principle, 

conditions may be imposed on exports 

from the United States in the manner 

described immediately above

(b) Reexports of U.S -origin goods and technology, 

where the goods or technology were not subject to export restric 

tions at the time of their export from the United States, and 

exports of foreign-origin goods that contain a principal compo 

nent of U S -origin or are the direct products of U S -origin 

technology, where the component or technology was! not subject to 

export restrictions at the time of its export from the United 

States (so-called "retroactive" controls),
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(i) by a foreign subsidiary of a U S company or an 

unaffiliated foreign company

APPLICATION Under a "rule of reason" analysis, the 

imposition of retroactive export con 

trols is not justifiable under the 

principles set forth in section I 

(11) by a foreign branch of a U S company. 

APPLICATION: Under the nationality principle, the

imposition of retroactive controls may 

be justifiable, subject to considera 

tions of international comity

2. Foreign Policy Controls on Foreign Exports Lacking U S 

Content and Not Based on U S Technology

The export from a foreign country of wholly foreign-origin 

goods by,

(a) a foreign subsidiary of a U.S company or an unaf 

filiated foreign company.

APPLICATION Under a "rule of reason" analysis,

foreign policy controls are not justi 

fiable under the principles set forth in 

section I.

(b) a foreign branch of a U S company 

APPLICATION: Under the nationality principle, the

imposition of controls may be justifi 

able, subject to considerations of 

international comity
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Under the foregoing principles, circumvention of U S 

controls by U S companies through the establishment of foreign 

subsidiaries would be prevented by the prospective application of 

direct controls to U.S companies on exports from the United 

States and the subsequent constraints such controls effectively 

would impose on exports from foreign countries 

B National Security Controls

As a general rule, legitimate national security con 

trols may be applied more broadly than foreign policy controls 

Subject to considerations of international comity, national 

security controls may be justifiable under the protective princi 

ple with respect to all reexports of U S -origin goods or tech 

nology or exports of foreign-origin goods containing U S -origin 

principal components or incorporating U S -origin technology, 

whether the foreign exporter is a foreign branch, foreign subsi 

diary, or unaffiliated foreign company, and whether the controls 

are prospective or "retroactive." 

Ill. Statutory Changes

The American Bar Association recommends to the Congress 

of the United States amending the Export Administration Act of 

1979 to include the following text

EXTRATERRITORIAL APPLICATION

(A) For purposes of controls imposed under this Act, the phrase 

"subject to the jurisdiction of the United States" shall not be 

interpreted to authorize the application of foreign policy con 

trols to the reexport from another country of U.S.-origin goods 

and technology or the export from another country of foreign-
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origin goods that contain a principal component of U.S -origin or 

are the direct product of V S -origin technology by foreign sub 

sidiaries of U S. companies or unaffiliated foreign companies 

unless, the U S -origin goods, components, or technology were 

subject to such export restrictions with respect to their dispo 

sition at the time of their export from the United States 

(B) The extraterritorial enforcement of national security con 

trols and foreign policy controls shall in all cases be limited 

as required by a junsdictional rule of reason

Mr. BONKER. Thank you so much, Mr. Moyer.
The subcommittee appreciates your testimony on the exraterri- 

torial application of export controls because it is not a subject 
which has been prominently discussed, but it is a very important 
one in the Export Administration Act, particularly as it relates to 
our allies. It is helpful to have this better understanding, particu 
larly as it relates to international law.

The Europeans contend that there is no principle of internation 
al law which supports U.S. controls on subsidiaries and affiliates 
where U.S.-origin goods and technology exist. I don't think your 
testimony goes that far, but would suggest support of foreign policy 
controls to a certain extent.

LEGAL COMMUNITY CONSENSUS ON EXTRATERRITORIALITY

If we are talking about international law, is there a clear under 
standing or acceptance by the legal community as to the extent or 
degree of application of controls by one nation on the goods to an 
affiliate in another?

Mr. MOYER. First, we would approve or agree with the extension 
of foreign policy controls to subsidiaries abroad where those sub 
sidiaries have in effect agreed to be subject to our jurisdiction prior 
to the export of goods from the United States.

Mr. BONKER. In the pipeline situation we may have had a United 
States subsidiary that was located in France or England and our 
law mandated termination of those contracts subject to the Export 
Administration Act. Yet the country in which they were located 
may have a law which directs them to honor those contracts?

Mr. MOYER. That is correct.
Mr. BONKER. Who is right?
Mr. MOYER. Under our analysis the demands that we made on 

those foreign companies would not be sustainable under generally 
accepted principles of international law.

Mr. BONKER. In the European countries?
Mr. MOYER. Yes
Mr. BONKER. Would not be substainable?
Mr. MOYER. That is right.
The reason for that is that none of those companies had at the 

time of original export of U.S. goods and technology from the
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United States agreed at that time to abide in the future with re 
strictions on re-exports.

Mr. BONKER. We would not want to set up an elaborate proce 
dure where every company who has an affiliate doing business 
abroad would have to enter into some kind of agreement or sign a 
paper saying they would honor those controls.

How can you do that effectively?
EFFECT OF PRIOR REEXPORT AGREEMENTS

Mr. MOVER. In large part we already have that system. We have 
that system in two ways

By and large, restricted exports—exports requiring validated li 
censes—require signed statements by the ultimate foreign consign 
ee, and by those statements foreign consignees essentially agree to 
abide by U.S. export control laws

In the case of technical data, it is not a statement by the ulti 
mate foreign consignee. Rather, it is in the form of written assur 
ances. In most instances, those amount to voluntary submissions to 
U.S. jurisdiction.

The pipeline situation was quite different. It purported to extend 
jurisdiction to companies, both foreign subsidiaries of U.S. compa 
nies and wholly foreign companies, prohibiting them——

Mr. BONKER. Foreign companies that incorporated U S technolo 
gy?

Mr MOYER. United States technology, yes—and imposed prohibi 
tions on those companies from reexporting or exporting their prod 
ucts, in this case to the Soviet Union. It did so without any prior 
agreement by those companies and it purported to do so on the 
basis——

Mr. BONKER. Isn't there some form of prior agreement that the 
end-product incorporating U.S. technology would not be reexported 
to any bloc countries?

That would be subject to our controls, would it not?
Mr. MOYER. In cases in which that agreement is obtained prior to 

export from the United States, yes.
That was not the situation with respect to the pipeline controls. 

Rather, they were imposed after the fact, in some cases years after 
the fact, of unregulated exports from the United States to France 
or Germany or Britain or Italy.

Through the pipeline controls, we in effect said that although the 
underlying technology or goods that you received several years 
before were not controlled, we now are imposing restrictions on 
your exporting your goods because they incorporate technology 
upon which we are now imposing export controls.

In effect, they sought to recapture the technology that had previ 
ously been exported.

Mr. BONKER. Mr. Birenbaum.
Mr. BIRENBAUM. I want to supplement that by observing we are 

talking about two related concepts which are separate and distin 
guishable.

On the one hand the report addresses the issue when is it appro 
priate for the United States to exercise its own jurisdiction. Even 
in the situation where it is appropriate for the United States to
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extend its law outside of the territorial jurisdiction of the United 
States as in the case that Mr. Moyer was just describing where 
there is an agreement by the foreign importer to abide by export 
controls, there can be and indeed in the case of the pipeline sanc 
tion controversy there was, conflict between U.S. law and the law 
of the host country.

We are also proposing that the act be amended in such a way or 
to provide a reasonable basis for adjudication and resolution of 
those conflicts by subjecting U.S. law in that situation to the juris- 
dictional rule of reason which has been articulated by the courts in 
the context largely of the antitrust law.

Mr. BONKER. I advised the subcommittee that we have a vote 
pending, so we will try to wrap-up without going into recess.

Mr. Roth
Mr. ROTH. Thank you, Mr. Chairman.
OTHER NATIONS' EFFORTS TO IMPOSE LAWS EXTRATERRITORIALITY IN

UNITED STATES
Mr. Moyer, are there other governments that have sought extra 

territorial applications for their laws here in the United States?
Mr. MOYER. I cannot say definitively that there have not been, 

but the United States is far and away the leader of free world 
countries in applying its law within the territorial limits of other 
countries.

Mr. ROTH. I have a couple of other questions I would like to 
submit to you in writing. Maybe you could respond I want to give 
a chance to the other people to ask questions.

Mr. MOYER I will be glad to answer them.
Mr. BONKER. Thank you for that courtesy.
Mr. Mica.
Mr. MICA Was the pipeline decision in accordance with or could 

it be defended under international law?
Mr. MOYER. In our view, no That is not to say, however, that 

there are not arguments that can be advanced to support it.
Mr. MICA. Is it fair to say in actual practice we are controlling 

the activities of subsidiaries overseas and expect them to comply 
with our laws, but the Europeans in particular are not doing that 
with their companies in our country?

Mr. MOVER. It is certainly true that we do and in an extensive 
manner.

Mr. BONKER. Mr. Berman.
Mr. BERMAN. I have a whole slew of questions. I think maybe I 

will call to follow up on some of these issues.
BROADER EXTRATERRITORIAL JURISDICTION FOR NATIONAL SECURITY

CONTROLS

The one thing I would ask about is this distinction between na 
tional security and foreign policy. In looking at your report you 
don't cite any authority for that separation, at least from my curso 
ry glance here.

Is that a well-established distinction that one can apply? You say 
international law is part of U.S. law?

Mr. MOYER. Yes, sir.
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Mr. BERMAN. And U S law, therefore, has different applications, 
national security versus foreign policy, how far you can reach out 
to subsidiaries in other countries where the goods are wholly pro 
duced in other countries?

Mr. MOYER. The protective principle which would justify that in 
the case of national security controls is well established

What is the subject of some debate is what are the limits and 
qualifications of that principle. But that principle which clearly 
would allow a broader exercise of jurisdiction in the case of legiti 
mate national security controls is well established.

Mr BERMAN. I bet you that the pipeline embargo they could 
have made some national security arguments. A national security 
rationale should not simply be a basis for reaching a decision that 
otherwise would be improper

We don't have time to get into all this. I am interested in the 
subject. I will submit questions.

Mr. BONKER If is a complicated subject Perhaps you can discuss 
if further with Mr. Moyer and straighten this out.

At this time I would like to place in the record statements by 
two of our colleagues, Representative Les AuCoin and Senator Sam 
Nunn. Unfortunately, they were not able to be with us today, but we 
do appreciate their comments, as Senator Nunn has had extensive 
experience with this issue as chairman of the Senate Subcommittee 
on Investigations, and has introduced his own bill to improve the 
enforcement of export administration laws. Because of the volumi 
nous material Senator Nunn has submitted for the record, his 
statement will be included in these hearings and the 13 accompa 
nying exhibits will be retained in subcommittee files.

[The statements follow ]
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PREPARED STATEMENT OF HON LES AuCoiN, A REPRESENTATIVE IN CONGRESS FROM

THE STATE OP OREGON

Mr. Chairman, I appreciate the opportunity to testify here today on the 
subject of revising and extending the Export Administration Act. I also 
appreciate your leadership, Mr. Chairman, in focusing the debate on this 
kev statutory element in U.S. trade policy.

Spawned by the pressures and adversities of the recent national 
recession, it has become increasingly fashionable to advocate "clean" 
economic development as a means for us to pull ourselves up by our 
collective bootstraps. Two prime examples are efforts to promote the 
high tech electronics industry and efforts to stimulate international 
trade. Unfortunately, too many initiatives in these areas sound great but 
do little to address concrete problems.

Such is not the case with respect to the legislation before the Committee 
today. I can think of no more important issue for those interested in the 
oromotion of both high tech and international trade than the revision and 
re-authoriaation of the Export Administration Act. A flourishing trade in 
these technologies means jobs and economic growth in my district in 
Oregon and other regions of the country.

The Export Administration Act serves as the statutory framework for U.S. 
trade oolicy and it is one of the few legislative expressions of what our 
trade policy should be. I have become increasingly concerned with 
attempts to use export controls — the fundamental mechanism authorized 
by the Export Administration Act — as a means to further U.S. foreign 
policy goals.

We only need to witness the chilling effect on U.S. exports across the 
board in the wake of the President's misguided use of export controls in a 
futile attempt to stop the Soviet gas pipeline. Not only did these trade 
proscriptions fad to halt the pipeline, the net effect was harmful to U.S. 
manufacturers and businesses.

A significant number of firms in my district depend upon international 
markets for a good share of their business. This has particularly been the 
case during the recession. Because a good deal of their business is with 
overseas markets, these firms are very sensitive to fluctuations and 
variations in U.S. foreign and trade policy.

28-755 O - 86 - 28
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Time and again these individuals have told me that the United States 
needs a stable, rational, long-range trade policy, which is removed to the 
extent possible from what may be conflicting foreign policy goals.

And yet time and time again we have seen both Republican and 
Democratic Administrations attempt to use our exports as a foreign 
pohcv weapon, as though the United States had the unilateral authority to 
regulate the flow of goods in the international marketplace. And, as 
Jimmy Carter found out following the Soviet gram embargo, it just isn't

I think we can all appreciate the need to balance our legitimate national 
security interests with the need to maintain free and timely access to 
international markets. Since the initial enactment of the Export 
Administration Act, however, I believe our export licensing requirements 
have become needlessly burdensome.

Delays in licensing are particularly harmful to high technology electronics 
exporters. The state of the art is advancing so rapidly in this field that 
timely access to the marketplace is absolutely critical. Our current 
licensing requirements often make timely access impossible — for no 
legitimate reason.

This is why I believe that the legislation you are developing, Mr. 
Chairman, is an important step in the right direction and I appear today to 
lend my support for your efforts. I particularly support the provision in 
your bill which would create a comprehensive operations license. This 
will allow U.S. firms to engage in transactions with their foreign affiliates 
without having to obtain specific approval of each shipment covered by 
the transaction.

I also advocate elimination of unilateral controls on exports to 
non-Communist countries where certain conditions have been met. All 
too often, business reputations are damaged and potential markets lost 
because of unnecessary delays in obtaining export licenses. Any effort to 
streamline this process will be helpful.

The third provision which I enthusiastically endorse is the new 
authorization for export promotion. I understand that the bill authorizes 
over $100 million for FY84 for existing export promotion programs and 
activities. I recently met in Portland with a number of key individuals 
involved in international trade. One of the major problems voiced again 
and again was that the United States did not have a comprehensive, 
coordinated, trade policy. This "catch-as-catch-can" approach to 
international trade makes it difficult for American firms to establish 
long-term relationships with customers overseas, and hence, puts them at 
a competitive disadvantage. We simply must establish a coordinated 
trade promotion policyfor this country.

Lastly Mr. Chairman, I would like to suggest an addition to this bill which 
does not relate directly to export licensing but is critically important
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One of the greatest impediments to trade with Japan today is the chilling 
impact on U.S. exports resulting from an artificially weak Yen vs. a 
strong dollar. This, of course, makes U.S. exports to Japan unattractive 
while Japanese exports to the U.S. are stimulated. The situation is 
complex but is essentially the result of internal Japanese financial 
practices which have insulated their financial system from world capital 
markets. Capital inflows into Japan are tightly controlled, keeping the 
Yen weak relative to other currencies. This is blatantly unfair and unless 
it is solved all our other efforts to put U.S.-Japanese trade on a level 
playing field will be for naught.

Since the situation must ultimately be resolved in our trade talks with the 
Japanese, what is needed is explicit language — added to this bill — to 
direct the U.S. Trade Representitive to press this matter at the next 
ministerial. I am developing bill language for this now and will submit it 
to the committee for its consideration.

Mr. Chairman, I believe the revisions recommended in your amendments 
to the Export Administration Act point us in the right direction with 
respect to a comprehensive trade policy which helps, rather than hinders, 
our ability to do business overseas.

It is time we moved into the 20th centurv in our approach to this issue and 
recognize that attempts to further insulate our domestic industries from 
world competition will only put us farther and farther behind. We need to 
recapture the spirit of the Yankee trader and develop policies which will 
allow our industries to compete vigorously and aggressively with foreign 
counterparts worldwide.

I appreciate the opportunity to play a role in developing those pobcies.
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PREPARED STATEMENT OP HON SAM NUNN, U S SENATOR FROM THE STATE OF
GEORGIA

Mr. Chairman, I am pleased to submit this statement to the 

Subcommittee on International Economic Policy and Trade of the House Foreign 

Affairs Committee on the topic of the extension of the Export Administration 

Act and those provisions of the statute which have to do with enforcement.

Mr. Chairman, I request that the following documents be received as 

exhibits to my testimony:

1. Hearing volume, Senate Permanent Subcommittee on Investigations, 

"Transfer of United States High Technology To The Soviet Union and Soviet Bloc 

Nations," May 4, 5, 6, 11, and 12, 1982.

2. Report, Senate Permanent Subcommittee on Investigations, "Transfer 

of United States High Technology To The Soviet Union and Soviet Bloc Nations," 

November 15, 1982.

3. "The FY 1984 Department of Defense Program For Research, 

Development, and Acquisition," statement by Richard D. DeLauer, Under 

Secretary of Defense for Research and Engineering, report to Congress, March 

2, 1983.

4. Letter of October 29, 1982 from Lawrence J. Brady, Assistant 

Secretary of Commerce for International Trade, to John M. Walker, Assistant 

Secretary of the Treasury for Enforcement and Operations.
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5. Letter of November 16, 1982, from Senator Nunn to William von 

Raab, Commissioner of Customs.

6. Letter of November 16, 1982, from Senator Nunn to Lawrence J. 

Brady, Assistant Secretary of Commerce for International Trade.

7. Letter of December 16, 1982, from Commissioner von Raab to Senator 

Nunn, with attachments.

8. Letter of December 22, 1982, from Secretary Brady to Senator Nunn, 

with attachments.

9. Letter of January 31, 1983, from Senator Nunn to Secretary of 

State George Shultz.

10. Letter of January 31, 1983, from Senator Nunn to Senate Foreign 

Relations Chairman Charles H. Percy.

11. Letter of February 25, 1983, from Powell A. Moore, Assistant 

Secretary of State for Congressional Relations, to Senator Nunn.

12. Prepared Statement of Senator Nunn before the Senate Banking, 

Housing and Urban Affairs Committee, February 3, 1983.

13. Remarks of Senator Nunn in introducing S. 407, a bill to improve 

the enforcement of export administration laws, S. 408, a bill to control the 

distribution of sensitive technical research reports, to protect technical 

data from theft under certain circumstances, and for other purposes, and S. 

409, a bill to limit the Freedom of Information Act to U. S, citizens and 

certain others, and the bills, February 2, 1983.

S. 407. Proposed Export Administration Act Amendments, Is Summarized

Based on five days of hearings last May by the Senate Permanent 

Subcommittee on Investigations, I introduced legislation on February 2, 1983 

to amend the Export Administration Act.
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The bill, S. 407, makes unlawful the possession, or attempted 

possession, of restricted technology and goods with an intent to export them. 

Hearing evidence established the many difficulties law enforcement authorities 

encounter in the prosecution of export offenses. One of the main problems 

lies in the absence of a criminal offense until a suspect actually "exports" 

the controlled technology. Law enforcement authorities should be allowed to 

arrest a suspect when it is apparent that he intends to take or ship the 

technology out of the country.

The bill also would transfer criminal enforcement of the Export 

Administration Act from the Department of Commerce to the U.S. Customs 

Service. Commerce now has primary law enforcement authority, with secondary 

jurisdiction residing in the Customs Service. My reasons for proposing this 

transfer of authority will be discussed later in my statement.

Next, the bill broadens the enforcement tools currently available to 

the Customs Service. It gives Customs officers the express authority for 

warrantless arrest and search and seizure in cases of outbound cargo and 

persons in instances in which agents have reasonable cause to believe high 

technology is about to be smuggled out of the country. This proposed 

authority would be equivalent to that authority which Customs agents now 

possess with regard to inbound persons and cargo. The authority granted by 

the bill has been implied in a number of federal courts. By including an 

express statutory grant of authority, the bill definitely states what already 

has been inferred by the courts.

In addition, the bill calls upon all agencies involved with the Export 

Administration Act to monitor the performance of contracts between American 

companies and Communist countries in consultation with the Secretary of State.
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We found that all too often, by oversight or inadvertence, goods that 

individually would not be granted an export license leave U.S. borders and 

slip into Communist nations as part of a larger contract or shipment. This 

bill seeks to close that loophole.

National Security Is Risked By Neglecting Technology Transfer Issue

My experience on two Committees — Senate Armed Services as well as 

the Senate Permanent Subcommittee on Investigations -- has given me the 

opportunity to look closely at technology transfer issues. It is my view that 

the United States must improve its system of export controls, particularly 

with regard to the shipment of militarily critical technology to the Soviet 

Union and Soviet Bloc. We continue to neglect this problem at risk to our 

national security.

American technological expertise is a significant factor in this 

country's ability to compete with the Soviets in armed strength. Should the 

technological advantage we enjoy erode discernibly, Soviet military supremacy 

would be likely.

Until recently, our government did not consider Soviet designs on 

Western and American high technology as being of great consequence. Now, 

however, there is a growing awareness that Soviet acquisitions of dual-use and 

militarily critical technology constitute a genuine threat to our nation's 

ability to defend itself.

CIA Found "Startling" Its Own Survey Of Technology Losses 

In 1980, when I was Chairman of the Investigations Subcommittee, I 

asked the Central Intelligence Agency to assess the dimensions of the Soviets'
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acquisition program. In response to this request, the CIA undertook a 

comprehensive analysis and reported on its findings to the Senate Intelligence 

Committee. A sanitized version of the April 1982 CIA report was also given to 

the Investigations Subcommittee and we made this document, "Soviet Acquisition 

of Western Technology," exhibit No. 1 at the Subcommittee hearings of May 4, 

5, 6, 11 and 12, 1982.

The CIA report is discouraging. Admiral Bobby R. Inman, who at he 

time of our hearings was the Deputy Director of the CIA, testified that the 

report's findings were "startling to those of us inside the intelligence 

community." Admiral Inman acknowledged, "The whole question of technology 

transfer has not been a priority topic."

The CIA report was reprinted in the Subcommittee hearing volume just 

received as exhibit No. 1 in these hearings.

I will not attempt to summarize the entire CIA report, but I would 

like to point to several significant advances in Soviet weapons systems, 

advances which, to varying degrees, were based on technology obtained from the 

United States or its allies. In discussing the problem of technology 

transfer, it is useful to cite specific instances in which Soviet military 

strength was enhanced by the acquisition of American technical know-how. 

These specific Soviet military gains serve to remind us that this issue has 

immediate national security consequences.

The CIA report, for example, pointed to striking similarities between 

the U.S. Minuteman silo and the Soviet SS-13 silo, the SS-13 being the first 

Soviet solid propellant ICBM. Acquisition of Western ballistic missile 

guidance and control technology enhanced the latest generation of Soviet 

ICBMs.
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The improved accuracy of the Soviet ICBMs stemmed from the acquisition 

from the West of gyroscopes, accelerometers and other guidance components the 

USSR could not have developed on its own in so short a time. The CIA report 

said the ability to manufacture another essential ingredient in ICBM 

technology -- small, precision, high-speed bearings -- was achieved, in part, 

by the Soviets in the 1970s through legal trade purchases from the West.

In aircraft technology, the Soviets obtained hardware and data from 

planes downed or captured in Vietnam, but the USSR has remained in constant 

pursuit of the most advanced aircraft technologies from the West. Soviet 

military aircraft designers have been able to obtain specifications on the 

American C-5A transport and other Western airplanes. U.S. military transports 

and wide-body jets have been used as models by the Soviets. The Soviets' IL- 

86 looks much like the Boeing 747 and the IL-76 Candid resembles the C-141, 

although neither system is an identical copy.

The Soviet Union's new advanced early warning and control aircraft, 

the Tupolev TU-126 -- "Moss," which is expected to be operational by the mid- 

1980s, is strikingly similar to the American AWACS (Airborne Warning and 

Control System).

In Naval acquisitions, the Soviets bought two huge floating drydocks 

from the West ostensibly for civilian purposes but the drydocks, essential for 

repair of ships damaged in warfare, were diverted to military use — one to 

the Soviets' Pacific Naval Fleet in 1978, the other to the Northern Fleet in 

1981. The drydocks, capable of servicing the new Kiev-class V/STOL aircraft 

carriers, are so large and complex that no Soviet shipyard was sufficiently 

large or equipped to build them. The drydocks' importance will grow when they 

will be needed for the larger Soviet carriers planned to be operational in the 

1990s.



868

The CIA report added

The Soviets even have acquired Western aircraft 
carrier catapult equipment and documentation for this 
larger carrier, catapult technology, though relatively 
common in the West, is outside the Soviet experience.

The Soviets, who have the world's largest oceanographic fleet, 

modernized their ships with Western-manufactured equipment and will use this 

technology to help support the development of weapons systems programs for 

anti-submarine systems against the West.

In those tactical weapons areas where the Soviet Union has serious 

technical deficiencies — such as in developing smart weapons, electro-optical 

and signal and information-processing technologies — it has strengthened its 

military position by Western acquisitions. More often, however, Western 

technology is used to speed up a developmental program or to improve upon 

original Western designs promptly, the CIA report said, pointing out that.

The Soviets appear to have concentrated their 
tactical systems acquisitions on Western tank, anti 
tank and air defense-related technology and equipment 
in order to derive concepts and know-how to benefit 
their weapons programs and to design countermeasures to 
the Western systems.

The Soviet SA-7 heat-seeking, shoulder-fired anti-aircraft missile 

contains many features of the U.S. Redeye missile.

In microelectronics, Western equipment and know-how have added to the 

Soviet Union's production capabilities. The CIA report said.

These acquisitions have permitted the Soviets to 
systematically build a modern microelectronics industry 
which will be the critical basis for enhancing the 
sophistication of future Soviet military systems for 
decades. The acquired equipment and know-how, if 
combined, could meet 100 percent of the Soviets' high- 
quality microelectronic needs for military purposes, or 
50 percent of all their microelectronic needs.
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The Soviet Bloc's Ryad computers, used in a wide variety of military 

and civilian applications, are patterned after the IBM 360 and 370 series. By 

using Western models such as these, the Soviets and East Europeans were able 

to develop and produce general purpose computers in a risk-free environment, 

saving time, manpower, and money.

In summary, the CIA report said, by acquiring Western technology, the 

Soviets saved hundreds of millions of dollars in research and development 

costs, modernized their military industry, limited production costs, achieved 

improved weapons performance and incorporated countermeasures to Western 

weapons early in the development of their own weapons programs.

The CIA said that, in terms of financial gains and losses, the West 

has lost more from sales to the Soviets than it has gained; that is, if the 

West continues to allow its technology to leak while pursuing its costly 

objective of trying to keep pace with Soviet military gains. The report 

explained'

it is clear that the Western military 
expenditures needed to overcome or defend against the 
military capabilities derived by the acquisition of 
Western technology far outweigh the West's earnings 
from the legal sales to the Soviets of its equipment 
and technology.

How serious is the technology drain problem then' The CIA thinks it a 

very serious problem. It describes the Soviet Union's campaign to acquire 

Western technology as being massive, well planned and well managed -- a 

national program approved at the highest levels of the Communist Party and the 

Kremlin. The CIA concluded.

Stopping the Soviets' extensive acquisition of 
military-related Western technology -- in ways that are 
both effective and appropriate in our open society —is 
one of the most complex and urgent issues facing the 
Free World today.
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New Pentagon Report Reveals Intensive Soviet Technology Drive

The CIA report was dated April 1982. About a year later -- on March 

2, 1983 -- the Defense Department issued a report to Congress on its program 

for research, development and acquisition, and stressed the importance of the 

technology transfer issue.

The Pentagon report said that, although the Soviets emphasize research 

and development, American scientific accomplishments are "vastly superior." 

The report lists the 20 "most important basic technology areas" and concludes 

the U.S. has superiority in 15 technologies, is even with the USSR in four and 

is behind in one.

Not all of the DOD report is so reassuring. It notes that the 

estimated cost of Soviet military investments in 1982 were about 60 percent 

more than that of the United States and about $500 billion more than those of 

the U.S. during the past 10 years.

The Soviets place great importance on closing the "technology gap" 

with the West, the Pentagon report says, adding that the current estimated 

dollar investment in research, development, testing and evaluation by the 

Soviets is nearly double that of the U.S.

Part of the Soviet technological advance is due to major and 

successful efforts to acquire the West's advanced technologies through 

espionage and by exploiting a weak system of export controls, the Pentagon 

report says. Then it notes'

Russian leaders have historically viewed 
technology transfer as a central element of their 
strategy for developing their military-industrial base. 
This deeply rooted concept must be taken increasingly 
into account by the U.S. in any effort to maintain a 
stable balance of military capabilities.... (A) basic 
point to be made is that fragmentary or uncoordinated
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programs of controls can only run counter to our 
fundamental security interests.

The DOD report indicates that one of the 15 fundamental technological 

areas where the U.S. enjoys supremacy is in "stealth" techniques, in which 

aircraft and missiles would be virtually invisible to radar.

Bell Case Raised Questions About Security Of U.S. Stealth Know-How

The reference to "stealth" is significant to my way of thinking. This 

technology was to have been an historic breakthrough for our side, but recent 

developments raise questions about how securely this highly secret technology 

has been handled. In our hearings last May, the Permanent Subcommittee on 

Investigations examined in detail one instance in which the Soviet Union, 

working through its Polish surrogates, sought to erode American pre-eminence 

in stealth know-how. They obtained secret stealth-related information by 

bribing a Hughes Aircraft radar engineer named William Holden Bell.

Burdened with financial and family problems, Bell was befriended by 

Polish spy Marian Zacharski and then compromised. From 1977 to 1980, Bell 

received $110,000 from Zacharski and other Polish agents. In return, he gave 

up 20 highly classified reports on advanced U.S. weapons systems.

In its report on Soviet acquisitions, the CIA said that among the 

cld-jSified reports Bell turned over, those of prime importance to the U.S. 

included the quiet radar system for the B-J. and Stealth bombers. Other 

documents included secret information on the F-15 Look-Down/Shoot-Down radar 

system, an all-weather radar system for tanks, an experimental radar system 

for the U.S. Navy, the Phoenix air-to-air missile, a ship-borne surveillance 

radar, the Patriot surface-to-air missile, the improved HAWK surface-to-air 

missile and a NATO air-defense system.
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All of these systems are important and the loss of secret information 

about them represents a technological setback for the United States. But what 

is of special significance to me in the context of technology transfer is the 

compromise of the data on the quiet radar system for the Stealth bomber. We 

know from the March 2 Pentagon report that the U.S. has a lead in stealth 

technology. Surely, the Soviets know they are behind, too. In fact, it is 

apparent -- it is all too apparent -- that their self-knowledge about their 

own shortcomings in stealth technology was their motivation for seeking out 

William Holden Bell. It was their way of closing a specific technology gap.

Testifying before our Subcommittee last May, Bell said that Zacharski 

and the other Polish spies did not ask him to rummage around in Hughes 

Aircraft military secret files and turn over to them anything and everything. 

Zacharski took the opposite approach. Bell said Zacharski knew precisely what 

he wanted. It was as if Zacharski was ordering from Hughes classified files, 

as he might have ordered appliances from a Sears, Roebuck catalogue. Bell, 

who is serving an eight-year prison term for espionage, said Zacharski and the 

other Polish spies were well informed about what documents to ask for. At one 

point in their dealings with him, Bell said, they recommended that he try to 

obtain a higher security clearance so that he could have access to a higher 

level of specific sensitive documents.

While the CIA was able to ascertain the nature of the documents that 

Bell sold the Polish spies, the longterm technological and military impact of 

this information being in the hands of the Soviets has not been assessed. Or. 

Jack Vorona, head of the technology transfer office in the Defense 

Intelligence Agency, testified before our Subcommittee that "... we haven't 

begun to see the repercussions." He added, "The classified data transmitted
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is no doubt right now being investigated to further Soviet radar capabilities 

and countermeasure our own."

Improved Intelligence Would Indicate Soviet Technology Targets

Two lessons derive from the Bell experience First, the Soviets 

intend to bolster their own technological weaknesses by using American and 

Western know-how. If they find themselves weak in a specific technology, as 

they are in stealth, they go into the marketplace and try to buy or bribe or 

steal their way into a more competitive position. Second, the Soviets do not 

want, or need, everything we produce. They are precise in their quest for our 

technology.

Along with the Bell case, the Investigations Subcommittee examined in 

detail 10 other instances of efforts by the Soviets or their surrogates to 

obtain American high technology. In each of these cases, the same two lessons 

applied. The Soviets were precise about what they wanted from us and what 

they wanted invariably turned out to be an area where they are, or are 

perceived to be, behind the West.

That realization led us to our principal finding, which is that the 

United States' response to the USSR's acquisition drive should be to determine 

more accurately what the Soviets must have and then to fashion our controls 

accordingly.

In our report of investigation, our Subcommittee stressed the 

importance of an improved intelligence-gathering capability in assessing 

Soviet technology needs. A related benefit of improved intelligence would be 

that we would not need to control so many items. This would make more 

manageable the task of tracking the fewer items we do decide to control. It



874

would also have the beneficial effect of expediting legitimate U.S. exports by 

enabling American businesses to ship abroad with fewer controls and redtape.

We know, for example, that the Soviets are behind in stealth 

technology. We also know that, in the Bell case, they sought, and succeeded 

in obtaining, secret data about the highly classified Stealth bomber. That 

should be information of value to an improved intelligence effort. Technology 

related to Stealth should be flagged and given special precautions. In 

already classified areas, such as in defense contractor plants, steps should 

be taken to insure proper security safeguards are in order.

In the Bell case, for example, Bell himself may have been adjudged a 

potential security risk long before he was actually befriended by Marian 

Zacharski. Bell was deeply in debt, behind in his taxes, depressed over 

family problems and bitter over what he perceived to be unfair treatment by 

his employer. Bell testified that his somber predicament was well known by 

his associates but no one had bothered to update his security clearance in 25 

years. A more rigorous security system might have tipped off the government 

and Hughes that Bell was a likely candidate for compromise.

In the private sector, the government should have improved information 

on what high technology firms are involved in stealth-related research, 

development and manufacture. Once again, we should strengthen security 

capabilities at those points where the technologies are most likely to be 

exposed.

Spawr Laser Mirror Leak Advanced Soviet Laser Technology 

The Bell-Zacharski case was a classic instance of espionage. Bell 

also was in violation of the Arms Export Control Act. However, violations of
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the Export Administration Act, while not compromising of classified weaponry, 

can be just as damaging to national security. Demonstrative of such a 

development was the illegal shipment of laser mirrors to the Soviet Union by 

the Spawr Optical Company of Corona, California. Once again, an improved 

system of intelligence might have indicated that Spawr Optical was going to be 

targeted by the Soviets.

Walter Spawr, whose laser mirror manufacturing techniques were ahead 

of many of his peers in the field, was anxious to increase his foreign sales. 

He engaged a European salesman who travelled to Russia. The Soviets placed an 

order for his laser mirrors. After shipping one set of mirrors, Spawr asked 

the Commerce Department for licensing authority to ship a second. His request 

was denied on national security grounds. Spawr shipped the laser mirrors 

anyway.

Colonel Bob L. Francis, Commander of the Air Force Weapons Laboratory, 

said the mirrors exported by Spawr Optical advanced laser mirror technology in 

the Soviet Union, an area where the Soviets were behind the U.S. Spawr's 

mirrors also saved the Soviets millions of dollars and nearly 100 man-years in 

research and development. Colonel Francis said that even though the 

commercial value of the mirrors was relatively low, at about $60,000, the 

technological value received by the Soviet Union was much more.

Spawr's mirrors were shipped to the Soviets in 1976 and 1977. It is 

noteworthy that in the March 2, 1983 Pentagon report to Congress the category 

of "directed energy," which includes laser technology, is listed as a field in 

which the United States is believed to be even with the USSR. However, some 

experts in measuring Soviet technological accomplishments point out that 

Soviet parity in "directed energy" pursuits has been achieved only recently.
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They point out that it is a responsible assumptvon to make that Walter Spawr's 

laser mirrors contributed to the Soviets' successes in this technology. In 

addition, there have been unofficial reports that successes in laser mirror 

technology have been of value to the Soviets in their drive to perfect 

orbiting anti-satellite weapons.

Walter Spawr, his wife Frances, and Spawr Optical were convicted of 

conspiracy, submission of false documents and illegal export of laser mirrors 

to the Soviet Union. Mrs. Spawr was sentenced to five years' imprisonment, 

but her sentence was suspended and she was placed on probation for five years. 

Walter Spawr received a sentence of 10 years, all but six months of which was 

suspended. He received five years' probation. Both Spawrs were ordered to 

contribute 500 hours to a charitable organization. Their company was fined 

$100,000.

Effective Intelligence Would Have Predicted Soviet 
Acquisition Moves Regarding Semi-Conductor Equipment

In a third case the Subcommittee on Investigations examined, we see 

another example of how improved intelligence can be of value in export 

controls. In what we termed the CTC-Maluta case, a West German electronics 

broker named Werner J. Bruchhausen used a series of Southern California 

companies to purchase and export to the Soviet Union American-made components 

for a semi-conductor manufacturing and testing facility. This was a major 

technology diversion and it gave the Soviet Union an important advance in 

establishing its own base for modern military electronics.

Even though the technology loss for the United States was great, there 

was a positive side to the CTC-Maluta case that we could have exploited had
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our intelligence capability been improved. One of the components the Soviets 

obtained from the U.S. for the semi-conductor plant was a very sophisticated 

oven-like device used in baking silicon. As Dr. Lara H. Baker, Jr., an 

internationally known computer scientist at the Los Alamos National 

Laboratory, testified at our hearings, the oven-like device wears out 

relatively quickly. It is possible to determine when the Soviets would need 

spare parts for this component. Dr. Baker said relatively few firms 

manufacture this device and parts for it. As a consequence, we know that the 

Soviets must go into the market -- and we know where they must go. With that 

information, American intelligence analysts could alert federal investigators 

and we could be in an improved position as far as preventing the Soviets from 

obtaining essential technical machinery.

When Dr. Baker explained to the Subcommittee his knowledge of the 

semi-conductor facility and how the oven-like device could be used to this 

country's advantage, I asked him what use the government had made of this 

information. To his knowledge, he said, the government had made no use of 

this information. The reason was that no intelligence-gathering, evaluation 

and dissemination capability existed.

Commerce Department Enforcement Unit Found To Be Inadequate 

At the time of our hearings — about 11 months ago — and in the 18

months that preceded the hearings, the Subcommittee staff's preliminary

investigation revealed considerable shortcomings in the export control

operations of the government.

Our staff inquiry confirmed Dr. Baker's assertion that there was

inadequate intelligence analysis capability with regard to enforcement of the
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Export Administration Act. As far as investigative capability was concerned, 

the preliminary inquiry found it to be inadequate.

Principal responsibility for enforcement of the Export Administration 

Act resided, as it does today, in the Commerce Department. The preliminary 

inquiry revealed that the Commerce Department had made a grossly inadequate 

effort to investigate violations of the statute. It was the staff's finding 

that the Commerce Department had failed to carry out the enforcement mandate 

because of an institutional inability to enforce export controls. This 

institutional inability resulted from two characteristics of the Department. 

First, the Commerce Department is organized to promote trade and cannot 

properly regulate exports for that reason. Second, the Commerce Department 

has very limited traditional law enforcement experience and is not capable of 

assembling, managing and supporting an effective law enforcement entity.

More Effective Enforcement Arm Promised At Commerce 

Lawrence J. Brady, Assistant Secretary of Commerce for International 

Trade, did not contest the staff's findings about the enforcement record of 

the Department. He acknowledged that in the past insufficient resources had 

been committed to the enforcement mechanism.

However, Secretary Brady said, he was in the midst of establishing a 

much improved enforcement program under a new management team. Rejecting 

forcefully the Subcommittee staff's recommendation that the Customs Service 

take over the enforcement duties entirely under the Export Administration Act, 

Secretary Brady said that in six months the enforcement capability would be 

operating smoothly and improvements would be apparent.
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Export Control Capability Of Government Not Enhanced 
By Commerce-Customs Relationship

Six months later, in December of 1982, I wrote to Secretary Brady and 

asked him for his evaluation of the progress the Department had made in 

enforcement of the export control statute and in improving working 

arrangements and cooperation with the Customs Service. At the same time I 

wrote to William von Raab, Commissioner of Customs, to ask his views about 

enforcement of the export statute and cooperation between the two agencies.

As I testified before Senator Gam's Banking, Housing and Urban 

Affairs Committee on February 3, 1983, the Brady and von Raab responses, 

accompanied by a series of letters between the affected agencies, revealed 

that disagreements and insufficient coordination still existed between Customs 

and Commerce. The Commerce Department and the Customs Service were still 

disagreeing on fundamental considerations as to how export laws should be 

enforced and alleged violations investigated. As Secretary Brady promised, 

Commerce is now strengthening its enforcement capability and, in terms of 

manpower, resources and investigative competence, now perceives itself to be 

the equal of Customs in most respects. The seeds of a fierce competitive 

encounter are being sown.

One of the more serious aspects of this rivalry could surface overseas 

to the embarrassment of the United States. The Commerce Department believes 

that it has jurisdiction to investigate export control cases in foreign 

nations. This is a troubling development.

Foreign inquiry by U.S. law enforcement personnel is one of the most 

delicate and sensitive undertakings imaginable. It must be conducted 

according to established procedures in close and harmonious conjunction with
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the host country. It concerns me that in the future the Commerce Department 

will be sending its agents abroad to initiate such exercises. It also 

concerns me that the Commerce Department intends to turn to Foreign Commercial 

Service employees for assistance in overseas investigations. These employees 

are not trained in law enforcement, are not perceived by foreign officials as 

being law enforcement officers, and in many instances, have limited interest 

in doing law enforcement work. They were assigned to American embassies to 

promote trade. If they are to do law enforcement investigative work and if 

they are to be engaged in the export control side of the Commerce Department's 

mission, their training and job descriptions should be expanded to include 

these additional assignments. Traditionally, the U.S. Customs Service has had 

foreign investigative responsibility -- in smuggling and in export 

investigations. Before this tradition is altered, Congress, as well as the 

Department of State and other affected agencies, should give the subject hard 

scrutiny.

I would call to the attention of the Members of this Subcommittee the 

correspondence that was sent to me by Secretary Brady and Commissioner von 

Raab, and the attachments. These documents are among those which were 

received as exhibits at the beginning of my statement. The letters reveal the 

determination of the Commerce Department to carry through on its perceived 

overseas investigative mandate.

Customs' Resources, Tradition, Jurisdiction Hake It 
Appropriate Agency To Enforce Export Controls

On the question of which agency should investigate violations of the 

Export Administration Act, domestically and overseas, my view is that the
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entire investigative function should be removed from Commerce and assigned to 

the Customs Service As I indicated earlier, I have introduced legislation to 

achieve that end.

The Customs Service is a traditional law enforcement organization. It 

is part of a Cabinet-level Department which has considerable experience in 

overseeing traditional law enforcement operations. Commerce can call upon no 

such experience or tradition.

I understand, Mr. Chairman, that you have been critical of the Customs 

Service with regard to the manner in which certain of its inspectors have 

handled foreign-bound shipments in Northwest ports. I know none of the facts 

of the inspectors' activities. However, I do wish to make clear that, in 

proposing that Customs handle enforcement functions under the Export 

Administration Act, I do not give a blanket endorsement to everything the 

agency does. Like every other agency in this government, improvements can 

always be made. Nor do I have an ax to grind against the Commerce Department.

My position is that, from a government organizational point of view, 

there should be one traditional law enforcement agency charged with the 

principal responsibility to investigate alleged violations of the export 

control statute. Assigning two agencies the same mission is not good 

procedure. Jealousies, turf battles and wasteful competition between the two 

agencies have already developed and they are likely to continue.

It can be said, of course, that it is the duty of Congress to make 

sure that jealousies, turf battles and wasteful competition do not occur. No 

one can argue with that as a goal. But Congress does not accomplish all its 

goals. All too often it must rely on assurances from the affected agencies 

that cooperation is smooth and objectives are being met. And all too often
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those assurances cannot stand up to close examination. Unfortunately, the 

needed close examination is not always applied. For example, for several 

years the Commerce Department devoted grossly inadequate resources to the 

enforcement function under the Export Administration Act. Law enforcement 

personnel and intelligence analysts throughout the executive branch were aware 

of the shortcomings in the Commerce Department's Compliance Division. But 

somehow the inadequacies of the Compliance Division were never brought to the 

attention of Congress. As a result, it was not until May of 1982, in public 

hearings of the Investigations Subcommittee, that the subject of export 

control enforcement received the kind of hard Congressional scrutiny we should 

have given it years before.

National Security Requires That Export Controls 
Enforcement Issue Be Resolved Promptly

If export controls were not so important to our national security, if 

we were not dealing with technologies that enable our adversaries to improve 

their own armaments for possible use against us, then this issue would not 

have so great a sense of urgency about it. But, unfortunately, there are 

national security implications at stake here and it is important that we 

nrve'i'j? an improved export control system as quickly as possible. As a 

nation, we cannot long afford the luxury of standing back and letting two 

competing agencies negotiate and try to reconcile bureaucratic differences. 

Inert is no time for that, nor should the Congress tolerate it. We should 

step in and decide the issue for the executive branch. Ue should select the 

agency to carry out the mission and then try to provide all the resources 

needed to do the job effectively.



883

Simply put, the agency with the investigative capability, the 

resources, and the jurisdiction to carry out the investigative duties of the 

export control statute is the Customs Service. There is no demonstrated need 

for the Commerce Department to carry out, or seek to carry out, its own 

traditional law enforcement operations. Under the Arms Export Control Act, 

the State Department administers the law and the Customs Service investigates 

reported violations. The arrangement works well. A similar arrangement 

should be established between Customs and Commerce.

Foreign Availability Assessments Should Be Improved 

One aspect of intelligence-gathering has to do with the availability 

of certain high technology items in foreign countries. The Export 

Administration Act of 1979 gives primary responsibility to the Commerce 

Department to determine foreign availability. As the Permanent Subcommittee 

or. Investigations pointed out in its November 15, 1982 report, the duty to 

assess foreign availability is important. It is essential that licensing 

officers know what equipment can be purchased overseas. In many cases, it is 

unfair to preclude American industry from exporting equipment which already is 

being sold abroad. The Subcommittee found that the Commerce Department should 

review its own capabilities and resources regarding foreign availability 

assessment. If the job is found to be being handled in an unsatisfactory 

manner, the Commerce Department should make every effort to correct the 

situation. At our hearings, a Defense Department official testified that DOD 

already is doing considerable work in connection with foreign availability. 

Because of the national security implications of the foreign availability 

issue, the Commerce Department should operate in close harmony with DOD in 

determining what is being sold overseas.
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Cooperation and assistance from the private sector are necessary if 

export controls are to be enforced more effectively. By the same token, 

cooperation is a two-way street. The business community has a right to expect 

that, wherever appropriate, it should be entitled to compete on equal terms 

with foreign businesses. Export control decisions should be made with a view 

to allowing as much free trade as possible. Arbitrary or inconsistent lists 

of controlled goods are a severe disincentive to exporters seeking to 

establish markets overseas. Government luld use the foreign availability 

issue as an opportunity to demonstrate that it is taking steps to improve its 

own management of the technology transfer problem.

I would add, Mr. Chairman, that our investigation revealed that many 

American businessmen are skeptical about the entire notion of export controls 

because of the foreign availability issue. They are convinced, often because 

of firsthand observations, that their government is arbitrarily refusing to 

allow them to export certain items which are readily available in Japan and 

elsewhere. There may be national security reasons why a certain high 

technology sold in Japan should not be exported from the U.S. However, in 

many other instances, no such justification exists and the American 

businessman is correct when he says he is being treated unfairly. It is my 

recommendation that the new Export Administration Act contain language making 

foreign availability a top priority.

I want to stress that an objective of the Investigations 

Subcommittee's inquiry was to enable the private sector of our economy the 

opportunity to export with as few regulations and controls as possible. One 

point came through clearly in our investigation and hearings. It was that the 

way high technology export controls are administered now, too many items are
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controlled and because the government tries to control too many commodities, 

it fails to track those products the Soviets desire most. In the effort to 

broaden and have a comprehensive control list, all too often we dilute our 

resources and end up with an unsatisfactory result. An improved system of 

export regulations would focus on those high technology items the Soviets must 

have.

This so-called Soviet shopping list, based on sound intelligence 

estimates, will enable our government to safeguard the most critical aspect of 

our technology and we hope will also eliminate some of the regulations that 

cause American businessmen to complain bitterly about wasteful government 

redtape.

Three-Bill Package Has Introduced To Control 
Unauthorized Exports Of Militarily Critical Technology

I have already summarized my legislation to amend the Export 

Administration Act. I would like to give a brief summary of the two other 

bills I introduced as a result of the Subcommittee's hearings. The bills, 

S. 408 and S. 409, would

Amend federal racketeering statutes to make illegal diversion 

violators subject to increased prison sentences and civil penalties.

Amend the electronic surveillance statutes to permit court- 

authorized surveillance when there is probable cause to believe that a 

violation of export laws is being committed.

Recommend that the President initiate negotiations with U.S. 

allies to prosecute or extradite persons in their countries who are believed 

to have violated American export laws; and that he reorganize the nation's
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system of export regulations, basing revised controlled commodities lists on a 

timely appraisal of what specific technologies the Soviets need and want and 

cannot obtain elsewhere in the world

-- Make it a federal offense to steal, receive, buy or use bribery to 

obtain technology with the intent to export it unlawfully.

Amend the Freedom of Information Act to exempt requests from 

foreign nationals.

Importance Of Intelligence Evaluation Capability And Center 
For Technical Expertise For Exports Is Emphasized

As you know, Senator Garn has proposed creation of an Office of 

Strategic Trade, an independent agency which would absorb the work of the 

Office of Export Administration in the Commerce Department. In my testimony 

before Senator Gam's Banking Committee, I stressed my view that improved 

intelligence will help us greatly in building a better system of export 

controls and I recommended to him that he include in his OST legislation 

provision for a professional intelligence evaluation capacity within the 

proposed new agency.

I would make a similar recommendation to you, Mr. Chairman. Our 

government should have at its disposal timely and accurate information on 

Soviet technological needs, the Soviets' historical interest in certain 

technologies, the Soviets' state-of-the-art achievements in crucial military 

technologies and the availability of these technologies elsewhere in the 

world. Whether or not you support the Garn proposal for an OST, I would 

nonetheless recommend that as your Subcommittee goes forward with its drafting 

of a new Export Administration Act that you give consideration to the need for 

a much stronger intelligence evaluation capacity.
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Within the framework of the need for improved intelligence, I would
/ 

also recommend that you consider the concept of a center for technical

expertise to be located at a National Laboratory whose purposes would be (1) 

to provide technical evaluation on export cases too complex for routine 

licensing applications; and (2) to conduct research into technical questions 

related to export matters.

That concludes my statement, Mr. Chairman. Thank you.

Mr. BONKER. Thank you, gentlemen, for being here today. I am 
sorry time does not allow for us to explore this issue in greater 
depth now, but we will be in touch.

The subcommittee stands adjourned.
Mr. MOVER. Thank you, Mr. Chairman.
[Whereupon, at 3:55 p.m., the subcommittee adjourned, to recon 

vene on Thursday, April 14, 1983.]





EXTENSION AND REVISION OF THE EXPORT
ADMINISTRATION ACT OF 1979 
/

Export Promotion Programs

THURSDAY, APRIL 14, 1983

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS, 

SUBCOMMITTEE ON INTERNATIONAL
ECONOMIC POLICY AND TRADE,

Washington, DC.
The subcommittee met at 2 p.m., in room 2172, Rayburn House 

Office Building, Hon. Don Bonker (chairman of the subcommittee) 
presiding.

Mr. BONKER. The subcommittee will come to order.
The subcommittee on International Economic Policy and Trade 

meets today to review U.S. export promotion programs and activi 
ties administered by the International Trade Administration of the 
Department of Commerce. One feature of my own bill, H.R. 1566, is 
a new title II to the Export Administration Act which would re 
quire that funds for these programs be subject to periodic authori 
zation by Congress.

It is my feeling that as we enter in the 1980's with a growing 
awareness about the importance of international trade, the desir 
ability to export more U.S. products in the competitive world econ 
omy provides a much-needed means of enhancing our own domestic 
economic recovery. Yet the only legislation that deals exclusively 
with export policy is the Export Administration Act which reads 
more like a litany of don'ts and can'ts when it comes to export 
policy.

The existing promotion programs come under the supervision of 
the two Assistant Secretaries of Commerce, and the Director Gen 
eral of the U.S. and Foreign Commercial Service. This latter 
agency was transferred from the State Department to the Depart 
ment of Commerce in a reorganization in 1980.

We are glad to have Assistant Secretary Clyde Prestowitz and 
Acting Assistant Secretary Paul T O'Day with us today, as well as 
Richard L. McElheny, Director General of the U S. and Foreign 
Commercial Service.

The subcommittee is interested not only in existing export pro 
motion programs, but new and creative ways in which we can en 
hance our export promotion opportunities. So we will be hearing 
also from Edward Kilgore, who is representing George Busbee, the 
former Governor of Georgia, and current chairman of the Presi-
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dent's Export Council Task Force on Export Promotion. The Presi 
dent's Export Council has made various recommendations for im 
proved and expanded U S. export promotion efforts, and the sub 
committee welcomes the opportunity to review those recommenda 
tions

However, before hearing testimony on export promotion, we 
would like to warmly welcome a distinguished colleague who has 
introduced a bill concerning national security controls. My col 
league, Hon. Beverly Byron, is a distinguished Member from the 
State of Maryland who Serves on the Armed Services Committee. 
Mrs. Byron was unable to appear before the subcommittee yester 
day when we heard from other Members of Congress, and we are 
glad to have her before us to discuss her bill, H.R. 483, which 
makes proposals for the revision of export control procedures.

We are so pleased you are able to be with us today and you may 
proceed.

STATEMENT OF HON. BEVERLY BYRON, A REPRESENTATIVE IN 
CONGRESS FROM THE STATE OF MARYLAND

Mrs. BYRON. Thank you.
First of all I would like to submit a statement for the record.
In the interest of time with your committee I also am supposed 

to be chairing your Armed Services Committee, I will summarize 
briefly my written statement, if I may submit that for the record.

Mr. BONKER. Without objection, the statement will be entered 
into the record.

Mrs. BYRON. Let me thank you first of all for this opportunity to 
be with you today.

The Export Administration Act is an important document. We 
must ensure a stable and growing export community

AMERICAN TECHNOLOGICAL PRODUCTIVITY AT ROOT OF NATIONAL
SECURITY

Let me begin by emphasizing that the technical competence and 
productivity of American industry is at the very root of this coun 
try's economic and national security posture in the world today. A 
technology revolution is taking place in this country today. It is 
providing more jobs, improved productivity, and greater wealth and 
importance to this country than at any time since the industrial 
revolution. It is this very economic strength that provides improve 
ments in our national security and the ability of our allies to meet 
the Soviet threat.

As a member of the Armed Services Committee, I am perhaps 
more attuned to the involvement of technology in our defense pro 
grams than most. We are able to multiply the effectiveness of our 
forces through technology. We will not outproduce the Soviet 
Union in conventional weapons, but we can provide a deterrent to 
their numbers through better capability, quality, and surviyability 
in our weapons. That is our edge, and that edge is maintained by 
the leadtime we can sustain over improvements the Soviet Union 
makes in their systems.

How effective our systems are is dependent on the continuing im 
provements we make to keep ahead. For anyone to claim that we
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can forever deter the introduction of better technology by the 
Soviet Union is absurd. It cannot be done. But, to forever deny 
technology to the Soviet Union is a far cry from limiting its access 
to over-the-counter purchases or lax security.

I alluded to the debate on the defense budget earlier in my stat- 
ment. It seems to me that if we are to evaluate this budget with an 
eye toward better effectiveness, then we must also take into consid 
eration what our defense dollars are spent for and how we retain 
the operational effectiveness of our systems.

TECHNOLOGY TRANSFER COSTS TO DEFENSE BUDGET

Technology improvements, whether those of the United States or 
allies, must be part of that debate. We cannot separate the role of 
civilian and defense industries in this effort. We cannot separate 
our efforts from those of our allies. We cannot, in effect, hope to 
meet this problem without a leveling of interests and expectations.

Where we start from is important. I am convinced that we 
should move on the side of export caution in critical and dual-use 
technology before export advocacy. It takes many more dollars for 
us to keep ahead of lost advances than it costs us in time and anxi 
ety to reach an understanding with our military allies and technol 
ogy competitors. We must secure our web of common interests. We 
must build upon the new sensitivity of our allies, the business com 
munity, and our technical institutions on the importance of tech 
nology transfer.

COMMENTS ON H.R. 483

H.R. 483 attempts to provide the export control system with 
greater input and better resources from the Department of De 
fense. It does not create a separate Office of Strategic Trade as pro 
posed by the other body. I do not believe we need another bureauc 
racy nor do I believe that the system, as such, is in need of a major 
overhaul.

Mr. Chairman, H.R. 483 has many similarities to the proposal of 
the administration. The reemphasis on national security and inter 
ests of both bills are nearly identical and, while the specific en 
forcement provisions are different, it is the intent of both bills to 
up the ante for violators. A variety of methods can be used, but we 
do not have to address them now.

NEED FOR DEFENSE DEPARTMENT ASSISTANCE

Two issues need to be addressed, however. One is foreign avail 
ability. This, Mr Chairman, is where we need to pay very close at 
tention. If a U.S. commercial technology has a potential military 
application, then it must be held up or altered. If our allies have a 
similar dual-use technology it, too, must be held up or altered. Mr. 
Chairman, I am fully supportive of bilateral and multilateral nego 
tiations to seek to eliminate the export and reexport of military 
relevant technology that is represented by dual-use items.

Only a case-by-case review of technologies can be effective. The 
Department of Defense can be of great assistance in this effort. As 
you know, of the 80,000 license applications reviewed by the De-

28-755 0-86-29
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partment of Commerce last year, the Department of Defense had 
reviewed only 2,000. I should point out that this is only one-third of 
those that should have gone to DOD. I have yet to receive a full 
explanation on why 4,000 proscribed license applications were not 
sent to DOD by Commerce. A combined effort of greater DOD 
review and negotiations can provide a more understandable and 
stable export law.

There is, in addition, an added change that H.R. 483 does not 
specifically make though intended. The Department of Defense ex 
pertise needs to be better utilized in West-West export reviews. 
DOD needs to be a reliable partner in the Cocom process. The case 
needs to be presented as plainly and as direct as can be done to our 
allies that technology transfer does matter. Their cooperation is 
vital Their national securities and scarce resources are at stake 
just as ours are. Any ambiguities in the existing language concern 
ing DOD authority to review West-West exports and reexports 
must be eliminated. It is my hope that the technology transfer 
panel will take a look at the necessary fixes in this area.

Finally, Mr. Chairman, I do believe foreign policy controls are an 
important aspect of our world efforts. The subjective, political 
nature of the process is certainly open to criticism regardless of the 
decision, but, as in the case of the gas pipeline, I believe the fail 
ings are more attributable to the diplomatic foundation that is nec 
essary prior to the controls being instituted rather than the merits 
of the situation.

I will stop here, Mr Chairman. You have been more than gener 
ous with your time and I know you have more to finish on your 
afternoon schedule.

We must have a system that does not punish those industries 
that recognize the sensitivity of exporting technology. The bottom 
line is the preservation of our deterrent capabilities. Preserving the 
leadtime, the enhanced capability of our defense systems is para 
mount. Technology, once lost, fuels greater expenditures to retain 
our defensive capabilities. We need to be careful. We need to have 
our allies work with us and for us in the exporting of technology.

[Mrs. Byron's prepared statement follows:]
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PREPARED STATEMENT OF HON BEVERLY BYRON, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OP MARYLAND

MR. CHAIRMAN, I WANT TO THANK YOU FOR THIS OPPORTUNITY TO 

BE WITH YOU TODAY. THE EXPORT ADMINISTRATION ACT IS AN IMPORTANT 

DOCUMENT. HE MUST ENSURE A STABLE AND GROWING EXPORT COMMUNITY,

LET ME BEGIN BY EMPHASIZING THAT THE TECHNICAL COMPETENCE 

AND PRODUCTIVITY OF AMERICAN INDUSTRY IS AT THE VERY ROOT OF 

THIS COUNTRY'S ECONOMIC AND NATIONAL SECURITY POSTURE IN THE WORLD 

TODAY. A TECHNOLOGY REVOLUTION IS TAKING PLACE IN THIS COUNTRY 

TODAY. IT IS PROVIDING MORE JOBS, IMPROVED PRODUCTIVITY, AND 

GREATER WEALTH AND IMPORTANCE TO THIS COUNTRY THAN ANY TIME SINCE 

THE INDUSTRIAL REVOLUTION. IT IS THIS VERY ECONOMIC STRENGTH THAT 

PROVIDES IMPROVEMENTS IN OUR NATIONAL SECURITY AND THE ABILITY OF 

OUR ALLIES TO MEET THE SOVIET THREAT.

AS A MEMBER OF THE HOUSE ARMED SERVICES COMMITTEE I AM PERHAPS 

MORE ATTUNED TO THE INVOLVEMENT OF THE TECHNOLOGY COMMUNITY IN OUR 

DEFENSE PROGRAMS THAN MOST. WE ARE ABLE TO "MULTIPLY" THE EFFECTIVENESS 

OF OUR FORCES THROUGH TECHNOLOGY. WE WILL NOT OUT PRODUCE THE
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THE SOVIET UNION IN CONVENTIONAL WEAPONS. BUT WE CAN PROVIDE A 

DETERRENT TO THEIR NUMBERS THROUGH BETTER CAPABILITY, QUALITY, 

AND SURVIVABILITY IN OUR WEAPONS.

THAT IS OUR EDGE. AND THAT EDGE IS MAINTAINED BY TIME: THE 

AMOUNT OF LEAD TIME WE CAN MAINTAIN OVER IMPROVEMENTS THE SOVIET 

UNION MAKES IN THEIR SYSTEMS.

HOW EFFECTIVE OUR SYSTEMS ARE IS DEPENDENT . . ON THE CONTINUING 

IMPROVEMENTS WE MAKE TO "KEEP AHEAD". FOR ANYONE TO CLAIM THAT WE 

CAN FOREVER DETER THE INTRODUCTION OF BETTER TECHNOLOGY BY THE SOVIET 

UNION IS ABSURD. IT CANNOT BE DONE. BUT TO FOREVER DENY TECHNOLOGY 

TO THE SOVIET UNION IS A FAR CRY FROM LIMITING ITS ACCESS TO OVER- 

THE-COUNTER PURCHASES OR LAX SECURITY.

I WOULD ALSO LIKE TO MAKE TWO BRIEF OBSERVATIONS, MR. CHAIRMAN. 

FIRST, THE EXCELLENCE OF OUR TECHNOLOGY, AND THE GROWING STRENGTH 

OF THE FREE WORLD IN TECHNOLOGY, IS REFLECTED IN THE LEAD WE HAVE 

IN BASIC TECHNOLOGY AREAS. AS YOU KNOW, A RECENT REPORT BY THE UNDER 

SECRETARY OF DEFENSE FOR RESEARCH AND ENGINEERING HAS EMPHASIZED OUR 

LEAD IN DEVELOPING AND RETAINING A TECHNOLOGY BASE. BUT MORE TO THE
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POINT, OUR LEAD IN R & D QUICKLY SHRINKS WHEN WE EVALUATE THE 

TECHNOLOGY THAT IS DEPLOYED AND IN THE HANDS OF OUR SERVICEMEN AND 

WOMEN. THERE IS A CHART I WOULD LIKE TO HAVE INCLUDED IN THE RECORD 

THAT WILL MAKE THE POINT BETTER THAN HY DESCRIPTION OF IT.

IF A SUMMARY IS NEEDED, IT IS THIS: WE DEVELOP TECHNOLOGY 

FAR BETTER THAN WE DEPLOY IT, IT IS THE NATURE OF THE SYSTEM. BUT 

THE SOVIET UNION DEPLOYS SYSTEMS FAR BETTER THAN IT DEVELOPS TECH 

NOLOGIES. YET, THEY INCREMENTALLY IMPROVE THEIR DEPLOYED SYSTEMS 

AS THE TECHNOLOGIES BECOME AVAILABLE. THE SPECIFIC POINT, MR. 

CHAIRMAN, IS THAT OUR TECHNOLOGY IN THE HANDS OF OUR OPPOSITION 

CREATES A POTENT ADVERSARY.

IMPROVING OUR PROCUREMENT OF DEPLOYABLE SYSTEMS IS ONE ANSWER. 

BUT AS YOU KNOW, THAT HAS ALWAYS BEEN A BONE OF CONTENTION. THE 

OTHER OPTION IS CREATING A WEB IN WHICH THE FLOW OF TECHNOLOGY MUST 

PASS THROUGH BEFORE IT CAN BE OBTAINED BY THE SOVIET UNION.

THE SECOND POINT IS ONE THAT HAS EXERCISED THE TWO EXTREMES 

ON THIS ISSUE, AND THAT IS WHETHER GREATER CONTROLS ON TECHNOLOGY 

TRANSLATE INTO ECONOMIC WARFARE, THE OTHER IS THAT THE SOVIET UNION
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IS INCAPABLE OF ASSIMILATING TECHNOLOGY INTO ITS ECONOMY BECAUSE OF 

ITS INHERENT WEAKNESSES. NOW, THERE IS CERTAINLY SOME SHALL PORTION 

THAT IS TRUE IN EACH INSTANCE.

SLOWING TECHNOLOGY, I.E., PRODUCTIVITY IMPROVEMENTS, IN THE 

SOVIET ECONOMY COULD PROBABLY TAX THEIR RESOURCES TO THE POINT 

OF HAVING TO HAKE A DECISION ON THEIR MILITARY SPENDING. AND, 

FREEING THE ENERGIES OF THEIR ENGINEERS FROM ONE CIVILIAN PROBLEM 

TO A MILITARY PROBLEM COULD IMPACT UPON A GREATER SOVIET MILITARY 

CAPABILITY. I CANNOT, HOWEVER, GET TO EXCITED ABOUT THIS ARGUMENT. 

IT SEEMS TO ME THAT IN THE SCHEME OF THINGS, IT IS NOT A POINT ON 

WHICH OUR POLICY SHOULD TURN.

BUT THE OTHER EXTREME DOES MISS A SIGNIFICANT POINT. DESPITE 

THE BARRIERS TO TECHNOLOGICAL ASSIMILATION, THERE IS A DIFFERENCE 

BETWEEN THE SOVIET CIVILIAN AND MILITARY INDUSTRIAL SECTORS. AND THAT 

DIFFERENCE IS BASED UPON THE CAPABILITY AND INCENTIVES THAT DO EXIST 

BETWEEN THE SOVIET CIVILIAN AND MILITARY SECTORS. THERE SEEMS TO 

BE LITTLE THAT SEPARATES THE SOVIET MILITARY R & D EMPHASIS AND 

INCENTIVES FROM MANY IN THE WESTERN WORLD.
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THE SOVIET UNION HAS BEEN OUTSPENDING US ON DEFENSE RESEARCH 

AND DEVELOPMENT. WHAT THEY LACK, AND WE HAVE, IS AN INDUSTRIAL 

BASE TO SUSTAIN MILITARY DEVELOPMENT. WHAT THEY CAN GET FROM THE 

WEST IS THE PIECE OF THE PUZZLE TO MAKE THEIR WEAPON SYSTEM WORK. 

WHAT WE HAVE SEEM IN FRANCE, BRITAIN, AND ITALY REPRESENTS THE CON 

CERTED SOVIET EFFORT OF TARGETING SPECIFIC TECHNOLOGIES THAT THEY 

COULD NOT OTHERWISE GET THROUGH LEGAL SALES.

WESTERN TRANSFERS ARE NOT GOING TO RAISE THE SOVIET ECONOMY 

UP FROM THE DEPTHS IT IS NOW IN. BUT IT DOES RAISE THE THREAT, 

MULTIPLIES THE THREAT MR. CHAIRMAN, TO OUR DEFENSE CAPABILITIES 

AND THE EDGE WE MUST HAVE TO OVERCOME THEIR QUANTITIES.

I ALLUDED TO THE DEBATE ON THE DEFENSE BUDGET EARLIER IN 

MY STATEMENT. IT SEEMS TO ME THAT IF WE ARE TO EVALUATE THIS BUDGET 

WITH AN EYE TOWARD BETTER EFFECTIVENESS, THEN WE MUST ALSO TAKE 

INTO CONSIDERATION WHAT OUR DEFENSE DOLLARS ARE SPENT FOR AND HOW 

WE RETAIN THE OPERATIONAL EFFECTIVENESS OF OUR SYSTEMS. TECHNOLOGY
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IMPROVEMENTS, WHETHER IH8SE 3F THE U.S. OR ALLIES, MUST BE PART OF 

THAT DEBATE. WE CANNOT SEPARATE THE ROLE OF CIVILIAN AND DEFENSE 

INDUSTRIES IN THIS EFFORT. WE CANNOT SEPARATE OUR EFFORTS FROM THOSE 

OF OUR ALLIES, WE CANNOT, IN EFFECT, HOPE TO MEET THIS PROBLEM WITH 

OUT A LEVELLING OF INTERESTS AND EXPECTATIONS.

WHERE WE START FROM IS IMPORTANT. I AM CONVINCED THAT WE SHOULD 

ERR ON THE SIDE OF EXPORT CAUTION IN CRITICAL AND DUAL USE TECHNOLOGY 

BEFORE EXPORT ADVOCACY. IT TAKES MANY MORE DOLLARS FOR US TO KEEP 

AHEAD OF LOST ADVANCES THAN IT COSTS US IN TIME AND ANXIETY TO REACH 

AN UNDERSTANDING WITH OUR MILITARY ALLIES AND TECHNOLOGY COMPETITORS. 

WE MUST SECURE OUR WEB OF COMMON INTERESTS. WE MUST BUILD UPON THE 

NEW SENSITIVITY OF OUR ALLIES, THE BUSINESS COMMUNITY, AND OUR 

TECHNICAL INSTITUTIONS ON THE IMPORTANCE OF TECHNOLOGY TRANSFER.

AS YOU KNOW, 1R. CHAIRMAN, H.R. 483 IS A REPRODUCTION OF A 

BILL I INTRODUCED LAST YEAR. IT HAS BEEN REFERRED TO BOTH THIS COMMITTEE 

AND THE HOUSE ARMED SERVICES COMMITTEE. IN INTRODUCING THIS LEGISLA 

TION, I ALSO EXPRESSED TO THE CHAIRMAN OF THE HOUSE ARMED SERVICES
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COMMITTEE THE FEELING THAT HIS COMMITTEE MUST ALSO PURSUE THIS IMPOR 

TANT MATTER, PARTICULARLY SINCE THE COMMITTEES EXPERTISE IS WELL 

ESTABLISHED. I AM PLEASED THAT MR. PRICE HAS TAKEN THE INITIATIVE 

TO APPOINT A TECHNOLOGY TRANSFER PANEL WITHIN THE COMMITTEE. MR. 

HUTTO IS THE CHAIRMAN OF THE PANEL, AND I HAVE THE OPPORTUNITY TO 

BE A MEMBER OF THAT PANEL.

H.R. 483 ATTEMPTS TO PROVIDE THE EXPORT CONTROL SYSTEM WITH 

GREATER INPUT AND BETTER RESOURCES FROM THE DEPARTMENT OF DEFENSE. 

IT DOES NOT CREATE A SEPARATE OFFICE OF STRATEGIC TRADE AS PROPOSED 

IN THE OTHER BODY. I DO NOT BELIEVE WE NEED ANOTHER BUREAUCRACY NOR 

DO I BELIEVE THAT THE SYSTEM, AS SUCH, IS IN NEED OF A MAJOR OVERHAUL. 

I SHOULD ALSO POINT OUT, MR. CHAIRMAN, THAT THE NATIONAL SECURITY 

CONTROLS AGENCY PROPOSED BY MY BILL IS PROBABLY UNNECESSARY NOW. WHILE 

I EXPECT TO TAKE A CLOSER LOOK, THE DEPARTMENT OF DEFENSE HAS THROUGH 

INTERNAL MEANS, CONSOLIDATED ITS EXPORT REV I El/ SYSTEMS. FOR THE 

COMMITTEE'S INFORMATION, IT WAS ISSUED BY MR. CARLUCCI PRIOR TO HIS 

LEAVING DOD IN MEMO 2040-XX,
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MR. CHAIRMAN, H.R. 483 HAS MANY SIMILARITIES TO THE PROPOSAL 

OF THE ADMINISTRATION. THE RE-EMPHASIS ON NATIONAL SECURITY AND 

INTERESTS OF BOTH BILLS ARE NEARLY IDENTICAL. AND, WHILE THE SPECIFIC 

ENFORCEMENT PROVISIONS ARE DIFFERENT, IT IS THE INTENT OF BOTH BILLS 

TO UP THE ANTE FOR VIOLATORS. A VARIETY OF METHODS CAN BE USED, BUT 

WE DO NOT HAVE TO ADDRESS THEM NOW.

TWO ISSUES NEED TO BE ADDRESSED, HOWEVER. ONE IS FOREIGN AVAIL 

ABILITY. THIS, MR. CHAIRMAN, IS WHERE WE NEED TO PAY VERY CLOSE 

ATTENTION. IF A U.S. COMMERCIAL TECHNOLOGY HAS A POTENTIAL MILITARY 

APPLICATION THEN IT MUST BE HELD UP OR ALTERED. IF OUR ALLIES HAVE 

A SIMILAR DUAL USE TECHNOLOGY IT, TOO, MUST BE HELD UP OR ALTERED. 

MR. CHAIRMAN, I AM FULLY SUPPORTIVE OF BILATERAL AND MULTI-LATERAL 

NEGOTIATIONS TO SEEK TO ELIMINATE THE EXPORT AND RE-EXPORT OF MILITARY 

RELEVANT TECHNOLOGY THAT IS REPRESENTED BY DUAL USE ITB1S.

ONLY A CASE-BY-CASE REVIEW OF TECHNOLOGIES CAN BE EFFECTIVE. 

THE DEPARTMENT OF DEFENSE CAN BE OF GREAT ASSISTANCE IN THIS EFFORT. 

AS YOU KNOW, OF THE 80,000 LICENSE APPLICATIONS REVIEWED BY THE DEPARTMENT
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COMMERCE, THE DEPARTMENT OF DEFENSE HAS REVIEWED ONLY 2,000. ( I 

SHOULD POINT OUT THAT THIS IS ONLY ONE-THIRD OF THOSE THAT SHOULD 

HAVE GONE TO DOD. I HAVE YET TO RECEIVE A FULL EXPLANATION ON 

WHY 4,000 PRESCRIBED LICENCES APPLICATIONS WERE NOT SENT TO DOD BY 

COMMERCE). A COMBINED EFFORT OF GREATER DOD REVIEW, AND NEGOTIATIONS, 

CAN PROVIDE A MORE UNDERSTANDABLE AND STABLE EXPORT LAW.

THERE IS, IN ADDITION, AN ADDED CHANGE THAT H.R. 483 DOES NOT 

SPECIFICALLY MAKE THOUGH INTENDED. THE DEPARTMENT OF DEFENSE EXPER 

TISE NEEDS TO BE BETTER UTILIZED IN WEST-TO-WEST EXPORT REVIEWS, DOD 

NEEDS TO BE A RELIABLE PARTNER IN THE COCOM PROCESS.

THE CASE NEEDS TO BE PRESENTED AS PLAINLY AND AS DIRECT AS CAN 

BE DONE TO OUR ALLIES THAT TECHNOLOGY TRANSFER DOES MATTER. THEIR 

COOPERATION IS VITAL. THEIR NATIONAL SECURITIES AND SCARCE RESOURCES 

ARE AT STAKE JUST AS OURS ARE. ANY AMBIGUITIES IN THE EXISTING LANGUAGE 

CONCERNING DOD AUTHORITY TO REVIEW WEST-TO-WEST EXPORTS AND RE-EXPORTS, 

MUST BE ELIMINATED. IT IS MY HOPE THAT THE TECHNOLOGY TRANSFER PANEL 

WILL TAKE A LOOK AT THE NECESSARY FIXES IN THIS AREA.
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FINALLY, MR. CHAIRMAN, I DO BELIEVE FOREIGN POLICY CONTROLS ARE 

AN IMPORTANT ASPECT OF OUR WORLD EFFORTS. THE SUBJECTIVE, POLITICAL 

NATURE OF THE PROCESS IS CERTAINLY OPEN TO CRITICISM REGARDLESS OF 

THE DECISION. BUT, AS IN THE CASE OF THE NATURAL GAS PIPELINE,

I BELIEVE THE FAILINGS ARE MORE ATTRIBUTABLE TO THE DIPLOMATIC 

FOUNDATION THAT IS NECESSARY PRIOR TO THE CONTROLS BEING INSTITUTED 

RATHER THAN THE MERITS OF THE SITUATION.

IF FOREIGN POLICY CONTROLS ARE CORRECT FOR SOUTH AFRICAN 

SURVEILLANCE SYSTEMS, AS AN EXAMPLE, THEN SURELY SUCH CONTROLS 

ARE CORRECT FOR THE NATIONAL SECURITY AND INTERESTS OF THE UNITED 

STATES AND OUR ALLIES.

AND ON A MORE TIMELY NOTE, IF INDIVIDUALS TRULY BELIEVE THAT 

OUR DEFENSE STRUCTURE IS TO BE FROZEN, THAT IT IS IMPORTANT IN 

ARMS CONTROL, THEN SURELY THAT SAME TECHNOLOGY EMBODIED IN U.S. 

AND ALLIED PRODUCTS SHOULD NOT BE MADE AVAILABLE TO OUR ADVERSARIES. 

THOSE WHO ARE CERTAIN THAT TECHNOLOGY COMPLICATES THE STABILITY OF 

THE WORLD MUST ALSO FOLLOW THROUGH IN RESTRAINING SOVIET ACCESS TO 

IT REGARDLESS OF THE LEGAL OR ILLEGAL SOURCES.

10
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I WILL STOP HERE MR. CHAIRMAN. YOU HAVE BEEN MORE THAN GENEROUS 

WITH YOUR TIME AND I KNOW YOU HAVE MORE TO FINISH ON YOUR AFTERNOON 

SCHEDULE. WE MUST HAVE A SYSTEM THAT DOES NOT PUNISH THOSE INDUSTRIES 

THAT RECOGNIZE THE SENSITIVITY OF EXPORTING TECHNOLOGY. THE BOTTOM 

LINE IS THE PRESERVATION OF OUR DETERRENT CAPABILITIES. PRESERVING 

THE LEAD TIME, THE ENHANCED CAPABILITY, OF OUR DEFENSIVE SYSTEMS 

IS PARAMOUNT. TECHNOLOGY ONCE LOST FUELS GREATER EXPENDITURES TO 

RETAIN OUR DEFENSIVE CAPABILITIES. WE NEED TO BE CAREFUL, WE NEED 

TO HAVE OUR ALLIES WORK WITH US AND FOR US IN THE EXPORTING OF 

TECHNOLOGY.
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Mr. BONKER. I thank you, Mrs. Byron, for an excellent statement 
and for providing to the subcommittee a different point of view on 
this important issue.

I gather what you are saying is that this administration has al 
ready implemented many of the ideas in your legislation.

Mrs. BYRON. Some of the ideas have already been——
Mr. BONKER. And therefore you may not be pressing your bill in 

this session of the Congress. Is that what you are saying9
Mrs. BYRON. I am not entirely convinced that the implementa 

tion changes already put into place meet the needs of the entire 
technology transfer review process. Consequently I, as a member of 
the Armed Services technology transfer panel that Chairman Price 
has appointed to address this issue feel that there may need to be a 
little more influence and a little more direction to the Department 
of Commerce and the Department of Defense.

DEFENSE DEPARTMENT ROLE IN EXPORT LICENSING

Mr. BONKER. As you know, the Defense Department oversees the 
compilation of the militarily critical technologies list, and ultimate 
ly has what amounts to a veto power in denying export licenses, in 
accordance with section 10(g) of the act, which gives the Defense 
Department review authority of licenses to controlled countries. In 
effect, DOD has a very great role in this process. Do you share this 
feeling?

Mrs. BYRON. I think we have seen in the past some fairly dra 
matic situations where we have lost an edge on technology due to 
the fact that the export of an item has been approved in cases 
where it should have been looked at a little bit more carefully.

I think we have a situation where we have a trading relationship 
with many of our allies, that however well meaning, we find them 
transfering technology to third parties, the best of our technology 
or products that are similar in capability that are manufactured in 
their country

Mr. BONKER. Mr. Perle appeared before this subcommittee to tes 
tify on the reauthorization of the Export Administration Act, I 
asked him if he were satisfied if the Department of Defense input 
and conceivably veto power, as it is presently provided in. the 
Export Administration Act was sufficient. He replied:

Mr Chairman, we believe that the authority given to the Secretary of Defense in 
the Act is adequate to assure that the National Security Administration is appropri 
ately administered

Mrs. BYRON. The problem is that the authority is not clearly 
stated so that Defense and Commerce can simply and expeditiously 
carry out their review responsibilities. I cited an incident where 
DOD reviewed 2,000 out of a potential of 6,000 licenses that should 
have been referred to DOD. Somewhere along the line someone is 
not doing their job.

What I am concerned about is the fact that we are letting many 
of these technologies fall through the export review cracks. They 
must be addressed and the Department of Defense must be in 
volved when the military significance of the technology is identi 
fied.
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Now, whether Commerce is not moving them over to Defense or 
whether they are not——

Mr. BONKER. The overwhelming testimony before this subcom 
mittee from the private sector indicate that the problem is the 
other way around. They claim that DOD is contributing to the ex 
cessive delays in the licensing process thereby inhibiting our efforts 
to export and compete in this world market. The business commu-^ 
nity has appealed to us to put into the law strict deadlines to help 
to expedite the process and eliminate unnecessary licensing bur 
dens since 90 percent of the individual validated export licenses are 
routinely approved. They are really low technology items that do 
not compromise our national security interest, yet Defense has 
held licenses indefinitely, which has resulted in a considerable dif 
ficulty for the business community and a significant disadvantage 
to the U.S. competitive posture.

That problem, I believe, is the challenge before the subcommittee 
is how we reconcile these two things.

Mr. Roth.
Mr. ROTH. Thank you, Mr. Chairman.
Mr. Chairman, I would ask that my opening statement be insert 

ed into the record
[The statement referred to follows:]

STATEMENT OF HON TOBY ROTH, A REPRESENTATIVE IN CONGRESS FROM THE STATE OF
WISCONSIN

Thank you Mr Chairman There is no department or agency in the Federal Gov 
ernment which has greater responsibilities for promoting exports than the Com 
merce Department Today, we look forward to hearing about these problems and 
probing their effectiveness to enhance our competitive position around the world

When representatives from departments come before the subcommittee, their tes 
timony always contains many, many examples of how effectively they are adminis 
tering programs Rarely do we hear admissions of mistakes, errors of judgement, or 
statements that programs aren't working Once in a while, its greatly appreciated to 
hear someone testify and say "We are not achieving our objectives "

Without further elaborating on these points, I am looking forward to hearing Mrs 
Byron's testimony on her proposal to reform the Export Administration Act

Thank you

DOD PROBLEMS FORMULATING MCTL

Mrs. Byron, I very much enjoyed reading you testimony. I was 
left with the question, however, why has it taken so long for the 
Department of Defense to come up with the militarily critical tech 
nology list?

We have been asking for that for years and nothing has hap 
pened.

Mrs BYRON. We face the same problem with the Department of 
Defense when we have requested information in the Armed Serv 
ices Committee. They have a bureaucratic tendency to drag their 
feet from time to time. If we question any of them as to what is the 
most important items on their list, everything is important, or it 
all comes under the same category.

I think this is one of the realities or stumbling blocks, that we 
have in dealing with a department the size of the Department of 
Defense.

Mr. ROTH. The people in the business community are so con 
cerned about it that it certainly is a real impediment to them sell-
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ing technology overseas. I know of examples of the same products 
in other countries and yet we prohibit our companies from selling 
it.

You had mentioned strategic technology falling through the 
cracks and so on. Do you have any examples that we can——

Mrs. BYRON. I have two, but they would have to be in closed ses 
sion, two issues I will be glad to get them for you and for the 
record.

Mr. ROTH. Thank you I would very much appreciate that.

BETTER COMMERCE-DEFENSE COORDINATION NEEDED

Mr. ROTH. What do you believe should be our objectives in for 
eign trade? I think one of the policies and one of the things that we 
must look at is precisely the question of policy, What is our infor 
mation in this area? I think if you talk to 10 different people, you 
get 10 different answers I think that is why we are not zeroing in 
on the issues many times we should because we are all over the 
map.

Mrs. BYRON. I believe very strongly we should have an open 
trade policy. At the same time, I also believe that we have an obli 
gation to recognize that there are technologies that have national 
security implications and that the Soviets and their allies are orga 
nized to acquire them.

I think that is where we need to have some fairly stringent 
guidelines and fairly matter-of-fact discussions. That is one of the 
things that concerns me

We are seeing time and time again where, at very enormous ex 
pense to our Government, we have incorporated a new technology 
in our weapons systems only to see it deployed against us. Every 
one is certainly aware that research and development is the expen 
sive part of any system. It takes time and public resources dedicat 
ed to the defense budget. It is very easy to deploy a system once 
the development stage has been finished. I am concerned that 
there is little appreciation for the importance of restraining tech 
nology abroad.

Mr. ROTH. Well, what are we going to do to protect that technolo 
gy? It is almost impossible to box an idea and imagination and so 
on. What are we going to do7

Are we to give more authority to one branch of Government?
Mrs. BYRON. I think one problem that I had seen is the fact that 

the Department of Commerce and Department of Defense have not 
really worked well together. The Department of Defense has made 
some strides to get their act together and to communicate. But 
there is a difference of perception between the two on the review 
process.

There are also cases where technologies are being overlooked on 
a broad scale. What I am advocating is to get a better concept 
and—without a new bureaucratic level of Government—to get a 
better clearinghouse for technology development and for evaluating 
the technology deployed in our systems to gauge the lead time in 
the capabilities we have.
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Mr. ROTH. Better clearinghouse? I am sorry, maybe I didn't see 
that in the testimony. Are you proposing an Office of Strategic 
Trade?

Mrs. BYRON. We had approximately 10 to 12 different DOD de 
partments that had some technology review responsibility I think 
they should be together so we can identify one person in DOD who 
has the responsibility for making decisions on license requests. 
H.R. 483 consolidates all the different areas of the Department of 
Defense, then, prescribes that the agency it creates by consolida 
tion work with the Department of Commerce which has the respon 
sibility for overall export license reviews.

Mr. ROTH You think that is going to solve a lot of problems?
Mrs. BYRON. I think it is going to solve some of the problems as 

far as the Defense aspect is concerned, as far as the national secu 
rity issues are concerned, and as far as some of the systems that we 
have seen that have been showing up in some of our foreign na 
tions' weapons systems.

Mr. ROTH. Thank you very much.
NEED FOR BALANCE IN AGENCY RESPONSIBILITIES

Mr. MICA. I absolutely support the name of your bill. I like that 
name. That is where we part company.

Mrs. BYRON How about the number9
Mr. MICA. The number, we can negotiate that.
I think that sounds real good and that could give us a lot of help 

because I believe, in addition to needing a strong defense, we also 
need to have a strong ability to trade as a reliable partner in the 
world. I agree with you, there are some areas where we have been 
remiss, but I think from what we have heard here, to put it all in 
the hands of Commerce, without any oversight from Defense, or 
this approach to put it all in Defense would be losing a much 
needed balance; that is my own opinion.

I must say to my very distinguished colleague, for whom I have a 
great deal of respect, I recognize your concerns in this area, but 
isn't there an agreement between Commerce and Defense on these 
6,000 items and on indeed all items? Are you really saying that the 
agreement has broken down when DOD asked to see 6,000 and only 
got to see 2,000, with 4,000 left unseen? This is another way of 
saying that agreement isn't working right now?

Mrs. BYRON. I think so. We have been trying to get an explana 
tion from Commerce on why they have not forwarded to DOD the 
other 4,000. There has not been a full explanation on why those 
were overlooked. They are licenses that are supposed to be sent to 
DOD, or in the least, DOD should be more involved with.

Mr. MICA. With that answer, I would say to the chairman and all 
present that I strongly urge that we look into that agreement and 
see that an appropriate working agreement is adhered to and that 
both sides come forward and try to arrange a workable format.

As the chairman said, the difficulty that we are having right 
now in testimony and so on is striking that very critical balance. I 
do think to go all the way over in Defense would lose the balance. 
Probably one of the most appropriate places to solve a majority of 
these problems is right in that agreement as to what Defense can
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and cannot look at, why they can't and if they can, what proce 
dures are to be followed.

I understand that if Defense really insists on an item in disagree 
ment, there is a route that eventually can work its way up to the 
President. Is that not correct? In other words, apparently of the 
4,000 there weren't any that were critical enough that Defense felt 
they had to really take this escape route to go all the way to the 
top. Maybe they shouldn't be forced to go that way because, all of 
us, I think, are interested in preserving our security-related tech 
nology and so on, to the best of our ability.

I would like to note that briefings that I attended, as a member 
of this subcommittee, on this act repeatedly showed that items that 
are acquired by our adversaries, are done so by clandestine means, 
not through failures of the licensing process. Perhaps we are not 
focusing on the real problem. They may need special authority to 
work harder in those areas

So again, I love the title of the bill. I would love to see us work 
on that agreement in particular, and try to maintain this balance, 
and maybe at the same time just a word for the record, that DOD, 
FBI or whoever is in charge of this——

Mrs. BYRON. Need to be discussing among themselves on a better 
basis.

Mr. MICA. Sure. Thank you, Mr. Chairman.
Mr. BONKER. Mr Bereuter.
Mr. BEREUTER. Thank you, Mr. Chairman. It is indeed a distin 

guished, knowledgeable colleague that we have with us today. Wel 
come. I am very pleased to say I had the privilege of serving with 
Mrs. Byron on the Interior Committee until lately. I appreciate 
having someone from the Armed Services Committee share their 
views on the role of the Federal agencies in export regulation.

I have no questions for you, however, thank you very much. 
Thank you, Mr. Chairman.

Mr. BONKER. Any further questions?
Did I note in your statement that you would not support Senator 

Garn's bill to set up a new office of Strategic Trade?
Mrs. BYRON. Yes.
Mr. BONKER. OK, well, thank you very much for your testimony. 

I am sure that we will continue to have other opportunities to ex 
change views on this important subject as this process of reauthor- 
ization proceeds.

Mrs. BYRON. Thank you
Mr. BONKER. We will now call to the witness table our three wit 

nesses from the Department of Commerce—Director General, 
United States and Foreign Commercial Service, Richard McElheny; 
Paul T. O'Day, Acting Assistant Secretary for Trade Development; 
and Clyde Prestowitz, who is Acting Assistant Secretary for Inter 
national Economic Policy, International Trade Administration.

Our panel represents those offices at Commerce that have some 
thing to do with export promotion.

I don't know the correct protocol order in terms of each of your 
ranks but, Mr. McElheny, you are right square in the middle, so, I 
think we will proceed with your testimony.
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STATEMENT OF RICHARD L. McELHENY, DIRECTOR GENERAL, 
U.S. AND FOREIGN COMMERCIAL SERVICE, DEPARTMENT OF 
COMMERCE
Mr. MCELHENY. Thank you, Chairman Bonker
It is a pleasure to appear before you today as Director General of 

the United States and Foreign Commercial Service, and to have 
the opportunity to respond to the questions that you have asked us 
to cover in this testimony. Our responses cover the export promo 
tion activities and programs of the United States and Foreign Com 
mercial Service, and my associates will cover the same questions in 
their areas of export promotion. Those also include the personnel 
and funds allocated to our programs, the benefits to the exporters, 
and the goals and policies that apply to these programs My state 
ment will also identify some of the problems we have encountered 
in implementing these programs and, if needed, any changes we 
foresee.

I will just briefly summarize the statement and submit a more 
complete statement for the record. First, I have been designated as 
spokesman for the Department's position on title II of H.R. 1566, to 
reauthorize the Export Administration Act.

ADMINISTRATION POSITION ON EXPORT PROMOTION PROVISIONS
OF H R. 1566

As Mr Olmer has stated at a previous hearing before your sub 
committee, the Department believes that the export promotion title 
is misplaced in an export control bill.

I would be quick to add, Mr Chairman, that when we appeared 
before your House Export Task Force late last year, sharing with 
you things that were going on in the field of trade promotion and 
export development, we felt then as we do now that you are a con 
tinuing supporter of trade promotion and we appreciate your con 
tinuing interest in everything in that part of the Department of 
Commerce and specifically the United States and Foreign Commer 
cial Service.

Mr. BONKER. Let me ask you, Mr. McElheny, if you don't support 
the placement of these export promotion programs under a new 
title in this act, does that mean that you would support a new bill 
on export promotion into which these various programs would be 
placed?

Mr. MCELHENY. I believe that the Department's position is if the 
House and Senate decide to have a new bill, in exporting other ele 
ments of trade and export administration, we as a Department 
would be neutral on that.

Mr. BONKER. Well, let me say, first of all, that you identify this 
bill as an export control bill?

Mr. MCELHENY. Yes, sir.
Mr. BONKER. If you look at the language in the policy and find 

ings section it talks about the necessity of export promotion, and 
the desirability of exporting more. What I would like to see is some 
legislation that specifically recognizes the importance of export 
promotion. Perhaps we could be supportive of a new bill that would 
consolidate these programs. In the meantime, your export promo 
tion programs that Congress has mandated over the years escapes
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any authorizing committee review, bypassing the authorizing proc 
ess altogether. I believe that we could build upon those programs, 
increase the authorizations, add more support to export promotion 
programs by allowing Congress to become more involved. If we 
don't do it in this bill, we should do it in some other piece of legis 
lation.

Mr. MCELHENY. Well, at that point, having had the opportunities 
to see the bill, I am sure that Commerce would develop a position. 
At this point it is neutral.

Mr. BONKER. The provisions in H.R. 1566 would constitute such a 
bill, accomplishing, in effect, a consolidation of the various pro 
grams that are now being administered for export promotion.

Mr. MCELHENY. I would like to proceed, with your permission, 
Mr. Chairman with a brief summary of the statement, which I 
have submitted, and highlight some of the principal activities of 
the U.S. and Foreign Commercial Service which you are reasonably 
well familiar with already.
ACTIVITIES OF THE UNITED STATES AND FOREIGN COMMERCIAL SERVICE

Our field office network, which is approximately 1,100 people, 
half in the United States and half overseas, deal primarily with 
small- and medium-sized business community, some 1,000 exporters 
or companies who have never exported before, 3,000 firms who are 
entering new markets, and another 1,500 medium- and small-sized 
businesses who have entered markets and are trying to protect 
their market share. In any 1-year time period, those shipments for 
those businesses, total just over a billion and half dollars which ap 
proximates 30,000 new jobs, and that is new business being created, 
not recording the job creation impact of repeat exports.

These same field office networks use the outreach of multiplying 
organizations such as the State economic development agencies, 
the chambers of commerce, both domestic and especially the Amer 
ican chambers overseas, and voluntary business trade promotion 
companies such as district export councils in the United States. 
That group, for example, has some 1,600 businessmen who donate, 
by our calculation, some $4 million a year worth of volunteer time 
helping promote exports and counseling the other companies in the 
exporting process. We also work very closely with the State Eco 
nomic Development Associations and specifically the International 
Trade Promotion Departments in those State agencies.

Part of our program this year and in the past 2 years, has been 
to encourage the State trade promotion programs to be enlarged 
and the State governments identifying the industries in their 
States of the types of companies that have the highest export po 
tential, encouraging the Governors and trade promotion people in 
the States to take trade missions, and enlarging their awareness of 
the jobs creation potential of exports at the State level.

We have also for the first time, when we merged the United 
States and Foreign Commercial Offices, computerized and automat 
ed the offices, including telex machines, so now for the first time 
the commercial services can communicate post to post, anywhere 
in the world. This always seems strange that we waited as long as 
we did to install an international communications system but we
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now in fact have done that. So we can now transfer trade informa 
tion on behalf of any company in Florida, Nebraska, Washington, 
gather information for it, from any point in the world, and have it 
back in a 24-hour time period. I am told by many members of the 
business community, this is a long overdue service and they are 
very pleased with the improvements we have made in this area es 
pecially.

We also gather market research information on behalf of individ 
ual companies or industry sector, for the market potential general 
ly being identified for each foreign country. We work closely with 
our friends in trade development and international economic 
policy, who will be speaking with you later on both the countries 
and industries specific market information.

BUDGET AND PERSONNEL STATISTICS

The budget and head count information you wanted breaks down 
like this. In headquarters we have about 100 people, a budget of 
$12 million; domestic offices, 378 people, with $14 million; the For 
eign Commercial Service overseas, 676 people, most of whom are 
foreign nationals, and a budget of $30 million—totalling $57 mil 
lion.

Some of the goals that we have for the primary activities of our 
programs are to increase the number of new exporters by at least 
10 percent, and also the number of firms that enter new markets 
each year by at least 10 percent, as well as selecting at least 1,500 
firms that have competitive products already in the market and 
making sure that they don't lose market share but, on the con 
trary, increase their sales in the countries in which they already 
have distribution. We also have a commitment to provide more 
standardized and relevant commerical information, direct person- 
to-person counseling services, and to support local events in the for 
eign countries to help agriculture and distributors of U.S. products 
do a better job selling those products. We also have enlarged our 
efforts to counsel the private sector in helping us in these trade 
promotion efforts and to get the States to become more actively in 
volved as well.

Two or three primarily indices of level of activity and of the ben 
efits to the U.S. business community are the following numbers: 
We spend some 133,000 separate counseling sessions at least 1 hour 
in length each year with these individual businesses. We gather 
credit information and market information, numbering 15,000 
credit reports, some of which are purchased from the private 
sector, of course, and 13,000 specific markets information reports

We have held over 5,000 seminars with total of attendance of 
over one-quarter of a million people on a wide variety of subjects 
from basic exporting to how to do business in India and this year 
in particular with the enactment of Export Trading Companies 
Act. With the promotion of this new concept throughout the 
United States, we held 45 seminars and promotional events in 
major metropolitan areas to total an audience of 12,000.

Finally, some of the major problems we have encountered in 
achieving the program effectiveness has been getting the electronic 
data processing equipment and' telex machinery in the offices
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quickly. In the Foreign Commercial Service, we also had some diffi 
culty in clarifying the role of the commercial section as contrasted 
with the economic section in the Embassy. We still had some prob 
lems in transferring the management responsibility from State De 
partment to the Commerce Deparment, but I think most of those 
problems are now being resolved.

We have some difficulty in hiring personnel from the private 
sector and getting them overseas in a short time. It takes longer 
than we counted on for security checks and training before they 
leave. We have tried to recruit people that have language fluency 
so we don't lose them for another 13 to 20 weeks for language 
training. We have recurited people with a business background and 
marketing experience because that is what the Trade Reorganiza 
tion Act was all about. Half of our commerical officers now in 
place, over 100 senior officers are from the private sector.

Some of the changes that we see ahead of us that will further 
improve our service are simplified personnel appraisal system dif 
ferent that the State Department's which is targeted to perform 
ance in commercial work rather than in the more generalized 
State Department system. We still have to redeploy some physi 
cians to countries that have higher trade potential from those 
countries whose trade volume is low and whose opportunities for 
growth are not good. I think that placing the U.S. distict offices to 
gether with a foreign commercial officer was exactly the right 
thing to have done, and we are very close to having a unified com 
merce service We are proud of the work that we have done.

I thought we were leaders in this field until I visited Japan sev 
eral months ago and found that the Japanese merged their district 
home offices with their foreign offices in 1958, almost 25 years ago. 
So, JETRO was created on the same basis, merging their commer 
cial services into one unit a long time ago. We obviously have a 
way to go but we have got a good start now.

Thank you.
[Mr. McElheny's prepared statement follows:]
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PREPARED STATEMENT OF RICHARD L McEmENY, DIRECTOR GENERAL, U S AND 
FOREIGN COMMERCIAL SERVICE, DEPARTMENT OF COMMERCE

MR. CHAIRMAK, it is a pleasure to appear before you today as 

Director General of the U.S. and Foreign Commercial Service and 

to have this opportunity to respond to the specific questions 

that you have requested be covered in this testimony. These 

questions and my response cover the export promotion activities 

and programs of the D.S. and Foreign Commercial Service; the 

personnel and funds allocated to these programs and activities; 

the benefits to D.S. exports and exporters; the goals and 

policies applicable to the programs and activities. My state 

ment will also identify international problems encountered in 

achieving program effectiveness as well as indicate proposed 

changes, if any, in these activities and programs.

First, I will provide a brief summary statement of international 

activities and programs of the D.S. and Foreign Commercial 

Service (DSPCS).

DEPARTMENT'S POSITION ON B. R. 1566

I have been designated as the spokesman for the Department's 

position on Title II of H.R. 1566, to reauthorize the Export 

Administration Act. As Mr. Olmer- has stated at a previous hear 

ing before your sub-Committee, the Department believes that the 

export promotion title is misplaced in an export control bill.
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The D9FCS was established in January 1982 as a merger of the 

O.S. Commercial Service, our domestic network of 48 District 

Offices, and the Foreign Commercial Service, our overseas 

commercial officer corps located in American embassies and 

consulates in 66 countries. It represents an integrated ITA 

organization bringing together two strong delivery arms to 

encourage, service and support U.S. exports and directly assist 

American businessmen in their international trade activities.

Foreign Commercial Service (FCS) officers serve in 121 offices 

in a span of countries that account for approximately 90 

percent of O.S. exports. They do not specialize in any one 

aspect of business assistance, but utilize a wide variety of 

information and techniques available from government and 

private sector sources to assist business firms. FCS personnel 

help U.S. business abroad by developing commercial information 

and business leads; advising and assisting business in trade 

and investment matters; identifying and following up on trade 

and investment opportunities, including those arising from 

Codes negotiated under the Multilateral Trade Negotiation 

(MTN); implementing trade promotion events; monitoring and 

analyzing local laws, regulations and practices that affect 

market access and overall business conditions, and safeguarding 

D.S. commercial and investment interests by assuring host 

government compliance with bilateral and multilateral trade 

agreements.
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The PCS supports traditional export promotion programs such as 

trade fairs, Export Development Offices and other centers 

located at posts abroad and gathers commercial intelligence for 

D.S. exporters. The PCS also performs a commercial 

intelligence service which keeps U.S. suppliers aware of 

overseas business opportunities and promotions related to 

engineering, design, technical processing and service 

industries.

The PCS has been assigned responsibility for reporting on 

export opportunities generated by HTN agreements, particularly 

the Government Procurement Code. D.S. suppliers can now bid on 

many foreign government procurement contracts that were 

previously closed to them . As a result, the PCS obtains, 

translates and transmits to Washington a high volume of foreign 

government tenders. Working with embassy senior staff, the PCS 

assists businessmen in addressing host country governments, 

especially where governments control major export sales 

opportunities, either to promote sales or contest 

discriminatory actions.

In support of export administration enforcement, PCS officers 

perform such duties as conducting pre-license checks on 

importers of strategically rated D.S. goods to determine their 

suitability to receive these goods. If a violation of D.S.
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export control regulations is suspected after shipment, e.g., 

goods are reexported to a Communist country without prior USG 

authorization or approval, ITA's Compliance Division can 

instruct the FCS officer to investigate the suspected diversion 

by performing a post-shipment check and , if necessary, 

undertake certain legal processes. Each officer reports on 

schemes to circumvent U.S. or other countries' export 

administration regulations.

Faced with a broad span of duties where timing is crucial, the 

FCS has structured an annual Post Commercial Action Planning 

(PCAP) management work plan which aims at optional utilization 

of resources and directs staff effort to high priority goals. 

The *PCAP" imposes five critical functions: planning and 

analysis, programs support for ITA and other USG agencies, 

business counseling services and outreach, major muliplier 

support and administrative management.

The planning and analysis function requests senior commercial 

officers to make country strategy assessments, putting U.S. 

trade objectives in their countries into a systematic gamt 

plan. Officers must also identify upwards of a dozen D.S. 

industries which have high potential in individual markets and 

provide a comprehensive mini-market study of that industry's 

potential in the country. These studies are used by Commerce 

and other government officials for planning purposes, and are 

extremely useful to the business community in directing 

marketing efforts.
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Program support for ITA and other agencies includes making 

appointments for visiting U.S. trade missions, arranging D.S. 

exhbititions overseas and other direct trade promotion 

programs. PCS officers provide valuable commercial 

intelligence in the form of World Trade Directory Reports 

(WTDRs) and Agency Distributor Surveys (ADS), over 5,000 WTDRs 

were developed in the first six months of PY 1983. These 

documents furnish credit Information on potential suppliers and 

representatives and also supply leads for U.S. companies 

interested in entering new markets. The FCS also backstops 

programs of the Exim Bank, the Overseas Private Investment 

Corporation, the National Oceanic and Atmospheric 

Administration, as well as NASA's space shuttle marketing 

program.

' •

A full 50 percent of our overseas effort is expended in 

counseling. Approximately 62,000 counseling sessions were 

conducted in the first six months of FT. 1983, 30 percent in 

support of new-to-market and new-to-export companies. 

Personnel are also expected to assist some 1,800 old-to-market 

companies by organizing locally produced trade promotion events 

such as catalog shows, trade .fairs, mini-exhbits and similar 

trade promotion activities. Over 1,200 old-to-market firms 

have been so assisted during the first half of FY 1983.
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Major multiplier support emphasizes close working links with 

American Chambers, State Development Agencies and other 

multipliers such as banks, freight forwarders and service 

organizations. Our officers regularly participate in Chamber 

meetings and often serve as board members and trade 

subcommittee chairman. PCS officers also work with State 

Development Agencies in planning and implementing 

state-sponsored trade missions and exhibits. We provide 

identical service to state-organized events and 

Commerce-organized shows, As these agencies increase trade 

efforts overseas, our efforts on their behalf will increase. 

Working through U.S. banks and freight forwaders overseas, PCS 

officers regularly participate in seminars designed to increase 

awareness of U.S. technology and to acquaint overseas buyers 

with the advantages of doing business with the D.S.

In the area of problems affecting PCS program effectiveness, 

there has been significant progress in resolving difficulties. 

In April 1980, the Department of Commerce took on the 

responsibility of managing D.S. commercial Interests in 66 

countries. The Department of State retains responsibility in 

72 countries. There has been close cooperation between the two 

Departments in the ensuing transition period.
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One important challenge was the need for Commerce to develop a 

system to recruit for over 120 commercial pos.tions to replace 

Foreign Service officers performing commercial work rfho would 

be reverting to State. This system is now in place and working 

well.

As the "hone-based" half of the USFCS tean, the D.S. Commercial 

Service has the overall task of awakening the American business 

community throughout the country to the potential of exporting, 

then guiding and assisting business to achieve maximum success 

in its international efforts. A prime goal is to increase the 

number of small and medium-size companies engaged in 

international trade. Specific targets for 1983 are to lead 900 

companies to export for the first time, to help 2,700 companies 

enter new markets, and to provide follow-cp services to an 

additional 1,800 companies to maintain oversees market shares.

USCS assistance to companies comes in a multitude of forms. 

First, the network of 48 district and 11 satellite offices 

carefully analyzes companies in selected industry sectors, 

selecting 7,500 as promising new accounts to work with in FY 

1983. District Office trade specialists approach and advise 

firms on trade promotional events and activities suitable for 

their use, from overseas trade missions and fairs to specific 

marketing aids. In individual counseling sessions, trade 

specialists make needs assessments of fires a-d tailor Commerce 

services to those needs. Our 1983 projection calls for 83,000 

counseling sessions.
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Each District Office offers a wealth of market research 

information and trade data to visitors. Information ranges 

from special in-depth marketing reports contracted by Commerce 

to World Bank analyses of foreign markets to current trade 

leads from PCS posts and international banking institutions. 

Each office operates a telex enabling virtually Instantaneous 

transmission of trade opportunities from the most distant 

foreign service posts to gateway cities like New York and 

heartland cities like Omaha.

Seminars represent another vital and popular program. Coming 

in many forms, the OSCS holds approximately 5,000 a year, the 

majority co-sponsored by local universities and world trade 

groups. Focus is on specific countries, on timely themes like 

export financing, or on the basic steps of exporting. To 

ensure that all parts of the country can hear the message, the 

USCS will hold 1,500 export market seminars in non-metropolitan 

cities and 1,800 erailiar seminars in large metropolitan areas 

in 1983.

Having helped motivate and advise on the promise and shape of 

foreign markets, the DECS provides specific tools to assist 

businessmen get the job done. For example the Agency 

Distributor Service provides listings of qualified overseas 

agents. The TOPS program supplies automated trade leads, 

selected for specific sectors of interest. The Hew Product
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Information Service enables an exporter to have his product 

described in U.S. embassy newsletters around the world and on 

Voice of America broadcasts in over 25 languages. Businessmen 

benefit by having global resources of the U.S. Government at 

their disposal. Working through its counseling District Office 

a firm can access the entire PCS system abroad. Perhaps the 

most meaningful task of the USCS District Office is to bring 

the prospective exporter into his first successful export 

transaction. Bis first export is a generative act which 

usually leads to larger and larger export achievement. Without 

the encouragement and sustained help of the USCS staff, many of 

today's successful exporters would not be in foreign trade 

because of fear, uncertainity and lack of knowledge. Many 

other experienced exporting companies would not have expanded 

into new markets.

Another major USCS objective is to bolster export development 

efforts at the state level. Under our new Business State- 

Government Relations program, a small corps of experts is 

helping to develop and refine states' international trade 

programs, build organizational competence in promoting exports,, 

and structure suitable export financing systems within the 

states. Consistent with the aims of new federalism the program 

is strengthening the federal/state partnership, the U.S. 

Government sharing its experience and know-how. As the states 

increase their expertise in export matters, local businessmen 

can draw on wider and wider support systems.
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A third goal is to stimulate greater export awareness and 

capability in the business community through the District 

Export Councils (DECS). These councils, linked to each 

District Office and composed of local businessmen, represent 

powerful volunteer reinforcement. They provide information and 

comments on export issues being considered by the Department 

and the Administration. They furnish a wide variety of 

assistance including cosponsorship of seminars, surveys on 

important commercial questions, professional counseling to 

budding exporters, Identification of candidates for the Foreign 

Commercial Service, and critical feedback on international 

trade issues. The DECs are also a resource to the President's 

Export Council.

An examination of the 50 DECs and their 1,600 members across 

the nation reveals a rich scope of creative initiative in 

support of trade. The Arizona and New Jersey DECs, for 

example, have respectively produced an excellent slide show and 

film on the whys and hows of exporting. The Tennessee DEC 

supplies State and Federal legislators with analyses on the 

impact of trade legislation. The South Texas DEC runs an 

exacting speakers program, spreading the pro-export message in 

all directions. The South Carolina DEC sponsors a "Big 

Brother* program, its members individually coaching small firms 

along the export path. Especially valuable, however, is the 

DECs' realistic business feedback on trade policy and 

activities, a candid ongoing critique which helps Washington 

planners keep on the right path.

28-755 0-86-30
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Another valuable multiplier consists of the Associate Offices, 

approximately 900 organizations which include chambers of 

commerce, trade clubs, State economic development agencies, and 

community colleges. They offer additional research facilities, 

seminars and counseling by experts in their own ranks.

Another USCS responsibility is implementation of export 

controls designed to halt the unauthorized flow of high 

technology from the United States. Work relating to export 

administration regulations has increased rapidly in the past 

year, the USCS wcrkload being especially heavy in major gateway 

cities. A leading example is the San Francisco District Office 

where 50 percent of total trade specialist time is now 

committed to export control tasks. If permitted, the 

percentages could rise to 100 percent, fully occupying the 

efforts of all office personnel to the exclusion of other 

duties.

DSCS export control support primarily consists of counseling 

individual businessmen. This takes three forms. First, trade 

specialists interpret export regulations for clients. Second, 

they show how to fill out and file export control 

applications. Third, they advise on how to integrate 

conformance with regulations into the company's export 

marketing plan. Through awareness and planning, the business
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executive is thus able to export effectively and at the same 

time follow government policy in preventing the strategic loss 

of critical technology. Additional counseling is provided in 

the form of public seminars which also blend in export 

promotional "how to* guidance.

A further USCS objective to promote the formation and operation 

of export trading companies. We are assisting the private 

sector in forming *ETCs" which will provide greater flexibility 

and economy of scale in export marketing. He have initiated 

broad gauge publicity and information and a contact 

facilitation program whose. A thrust has been the holding of 

45 ETC seminars for more than 12,000 participants this year. 

Public interest in ETCs had been strong as reflected in 

turn-away attendance at seminars, e.g., 500 people in New York, 

400 in Atlanta, 450 in Portland, 625 in Chicago, etc. Seminars 

and reading materials have made this new concept and mechanism 

accessible to the entire business community.

Still another DSCS objective has been to automate all District 

Offices to enhance their ability to store, access, and 

distribute timely commercial trade information. 

Computerization has visibly speeded up the transfer of 

information from overseas, and has established a ready 

reservoir of detailed data which is constantly updated and 

tailored for a multitude of business needs. Through the tap of 

a button in a District Office, businessmen can quickly identify 

potential buyers, suppliers, partners and agents.
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The principal problems faced by the OSCS are administrative. 

Clerical staff in the field is stretched thin, a situation 

aggravated by a rising volume of tasking requests. Space is 

cramped in both headquarters and field. Another challenge has 

been the installation of a smoothly running computerized 

information system. A pilot program, it oust solve 'bugs' in 

software and inculcate both mechanical technique and managerial 

understanding in District Office personnel. As field staff 

have come from a variety of backgrounds, training is also 

needed in basic and .current business concepts and practices to 

place all personnel on the same level of competence and 

awareness.

Positive changes and refinements should appear from time to 

time. As an integranted planning and management system is 

basic to effective performance, we in 1982 streamlined the 

overseas Post Commercial Action Plan (PCAP) building a 

mechanism that will enable PCS headquarters and ITA country 

desk officers to more effectively monitor performance at posts.

Since last year's management realignment of the Foreign 

Commercial Service and the U.S. Commercial Service, we have 

initiated the integration of the planning and reporting 

procedures of the two services. This has facilitated direct 

communication between our overseas commercial posts and our
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domestic offices and has speeded up the exchange of trade 

information. This integrated system will better identify 

overseas market potential in relation to specific U.S. industry 

sectors and enable us to develop more responsive export 

marketing strategies around the country.

We have designed with the assistance of staff from the Board of 

Examiners at State, a very effective assessment process to 

identify and recruit the best applicants for the PCS. In each 

of the last three years, an average of over 1,000 candidates 

have been screened, and I am pleased to report to this 

Committee that 50 percent of the successful candidates have 

come directly from the private sector. It is my conviction 

that in order to build a winning team overseas, we must attract 

^senior executives from business.

In the important field of personnel management, the performance 

evaluations of our senior commercial officers were prepared 

exclusively by Ambassadors and Deputy Chiefs of Mission. 

Commerce had no direct input. Under the new system, initiated 

in October 1982, each senior commercial officer's performance 

will be evaluated not only by the Ambassador and Deputy Chief 

of Mission, but also by program operations in ITA headquarters, 

my staff, and Commerce's country desk officers. This should 

provide a composite picture of individual performance. The 

cycle of these appraisals will be timed to tie in with the 

PCAP, enabling measurement of achievement against 

pre-established targets and goals.
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Last fall we completed a study which revealed that 

approximately 8 percent of the total number of PCS positions 

overseas are misassigned becase markets have lost or 

significantly gained importance. We are now negotiating 

position increases and decreases with the Department of State 

and expect to complete staff redeployment within this year's 

reassignment cycle.

A promising new change in the USCS structure is the extensive 

decentralization of management which is designed to enhance 

District Office ability to better serve clients. The new 

operational format allows greater regional responsibility for 

personnel/ budget and logistical operations in teamwork with 

four new Regional Adminstrative Support Centers.. This will 

eliminate much of the Washington clearance process. Several 

months of pilot experience by our western offices with the 

Administrative Service Center in Seattle have shown an 

impressive reduction in the processing times.

Another change which went into effect on April 1, is the 

realignment of our nine DSCS regions, each of them containing 

several District Offices. The new regional groupings more 

closely reflect georgrahic, demographic, industry and business

patterns.
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A third change concerns the criteria used in allocating 

resources to District Offices. Traditionally, this was based 

on the number of manufacturing establishments in the area. 

Additional factors which will henceforth be considered in the 

computation include the number of export-oriented services 

industries, business growth and export trends, importance as a 

trade distribution-transportation center, and high technology 

and strong research-development concentration.

I believe that we are now well on the way to creating a fully 

responsive U.S. and Foreign Commercial Service.
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Mr. MICA. Thank you Mr. McElheny.
Before we go any further, I would like to recognize a special 

guest in the audience of this subcommittee hearing. On behalf of 
the chairman and members of the subcommittee, I would like to 
recognize the wife of one of our members, Mrs. Nina Wolpe, and 
several of her guests from Egypt and Rowande, including the First 
Lady of Rowande. We are very pleased to have you here today. 
This committee deals in international affairs, world trade, and 
international exchanges of individuals. We are so glad to have you 
here to see a little bit of how we function. Thank you.

With that, I would like to defer to our ranking minority member, 
Mr. Roth.

SMALL BUSINESS CONCERNS IN EXPORTING

Mr. ROTH. Thank you very much, Mr. Chairman.
I have been following the testimony and have been doing some 

work in this area because every year i" Wisconsin I have a semi 
nar on exports and trade. Last year I had some 300 executives from 
the State come to the conference, and this year I am going to have 
our U.S. Trade Representative, Bill Brock, as the keynote speaker 
at the conference. I always have some of the executives come to me 
and say "I hear all these wonderful reports on Department of Com 
merce, yet what are they doing for the small businessman''"

Maybe you could give us a few of the negatives we on the com 
mittee should be considering as we are working on this legislation

Mr. MCELHENY. I can certainly talk about the trade development 
side. Of those 5,000 companies that we work with in the field net 
work, 90 percent of them have less than 250 employees. That is not 
to say we don't work with larger companies than that, because I 
gave an Easter award, or the Senator did, to General Electric medi 
cal equipment from Milwaukee, and we certainly worked with the 
caring company and others of larger firms headquartered in Mil 
waukee on the export problems. Allis-Chalmers has been the major 
project group, headed by Dave Scott from that company who is on 
the President's Export Council and has been a loyal supporter of 
trade.

Most of the firms we work with in the field office network are 
small and medium-size businesses. One of the greatest bottlenecks 
was the lack of a communications network, lack of telex equip 
ment, lack of trade information accessibility locally, the lack of op 
portunity for a small business manager/owner or exporter/manag 
er to get services and information quickly, right from where his 
company was headquartered, and I think we certainly are on the 
final stages of solving that. We are not quite on line on all of it, 
but we are more than half way there.

Another major barrier we also had, was the lack of attention at 
the State level of mobilizing their own resources to help small- and 
medium-size business or industry sectors in this State. Wisconsin 
has excellent trade promotion lists as part of their own State com 
mitment, and there are about 8 or 10 other States that are awaken 
ing to the job creation aspects of trade promotion, which are very 
cost-effective in returns on investments at the State level. We are 
encouraging them to take that course and are linking much more
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carefully with the private sector as partners in that. Those are not 
necessarily barriers but they are things that are not yet in place 
and must be aggressively pursued.

Mr. ROTH. Well, I think that that is all fine and we want to en 
courage you to continue in this direction. We are encouraging 
people in our State to follow through on that. That is why I have 
those different conferences. There has been tremendous response 
but I don't know if you can do anything about the reluctance of 
small business people to go into international markets, they don't 
know what to expect. It is hard enough here for small businessmen 
in the States, wondering if I am going to be paid, what is it like 
when I get over there and the like? So, there is that reluctance but 
we must get into the international markets, and our business 
people need your help.

Mr. MCELHENY When you take surveys of the small business 
communities, three things emerge as the greatest impediments to 
them in exporting: Lack of adequate information, which we are 
trying to provide; lack of adequate assistance, which we also are 
trying to provide by upgrading the level of skill of our field people, 
and encouraging the State and private sector to play a more active 
role; the lack of adequate financing in the small- and medium-size 
businesses. They have not had access to competitive financing for 
exports. There are several Federal agencies and many new States 
trying to address that area, and that is one of the principal disin 
centives and one of the areas where public assistance can be very 
effective, and I see some progress in there as well, but it is in fact 
one of the primary barriers to a small- and medium-size business.

Mr. ROTH. I think we in Wisconsin are doing our utmost to push 
in this direction and certainly we would like to have your help too 
because I think the people that take the initiative should have the 
reward, and if we are going to take initiative, I know we are in 
other States, but especially in the State of Wisconsin, I certainly 
would encourage you to help us in that direction.

Thank you, Mr. McElheny.
Mr. MICA. Thank you. If we may proceed with the testimony 

from Mr. O'Day and then Mr. Prestowitz, then we will continue 
with questioning from the entire panel. Mr O'Day.
STATEMENT OF PAUL T. O'DAY, ACTING ASSISTANT SECRETARY 

FOR TRADE DEVELOPMENT, DEPARTMENT OF COMMERCE
Mr. O'DAY Thank you, Mr. Chairman. Since a number of pro 

grams that are included within the trade development side of Com 
merce are carried out cooperatively, with Mr. McElheny's pro 
grams, I would like, with your permission, to just summarize very 
briefly the testimony that I have to avoid any redundancy with the 
matters you have already heard

EXPORT DEVELOPMENT PROGRAM

We have in the trade development part of International Trade 
Administration three main areas that are involved in export pro 
motion. The centerpiece of those programs is in the area we call 
export development, and that is the set of programs that are re-
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sponsible for the overseas export promotion events that we pursue 
in the Department.

The main activities in that field include a number of trade fairs 
that we host internationally, drawing in several thousand U.S. 
firms to display their products in major shows abroad. We work 
very closely with business and with the other parts of the Depart 
ment of Commerce to pick the proper fairs, the ones where the best 
possibilities for export sales will exist, and then work to recruit 
companies and bring them to those shows

In the past 2 years, we have been working in that program to 
certify private sector organization to take on many of the responsi 
bilities that we have carried out traditionally in the Department to 
leverage the resources we have to increase overall the amount of 
export promotion abroad through trade fairs.

In addition, we organize trade missions targeted for certain in 
dustries in special markets abroad, and set schedules up and take 
business persons abroad to those markets to introduce their prod 
ucts firsthand to buyers in those regions. Last year, we organized 
missions of this type to more than 20 countries. In addition, we 
have a range of programs called industry-organized-government-ap- 
proved trade missions that again leverage our resources by certify 
ing outside groups to carry on these missions with the Government 
flag wrapped around them.

For smaller markets, and for smaller producers, we have a spe 
cial set of programs that add to these, including catalog and cata 
log-video shows abroad where one trade representative for the in 
dustry can represent the products of a wide array of manufacturers 
and begin to introduce products into the markets where it wouldn't 
be economical to put on a full-blown trade mission or trade show.

We also have special programs in place for the American service 
industries, that we feel have in the past received too low a priority 
in the Government programs for export promotion. We have a 
number of aggressive programs underway with insurance and con 
struction and a number of other industries in the service sector 
that have excellent opportunities abroad that need to be pursued.

In trade information and analysis, Mr. McElheny referred to 
those services because his corps of officials here and abroad both 
pick up the information and also find customers for the informa 
tion to serve U.S. exporters. They include a range of data services 
entitled "World Trade Data Reports," where we give reports on 
companies, export contact lists that can be tailored to the needs of 
specific exporters, and agent distributor services, a special trade op 
portunities program that identifies trade opportunities abroad and 
distributes those directly to U.S. exporters, and international 
market research of all sorts for increasing U.S. exports.

Finally, we have a section that carries on work for specific indus 
tries, and the major part of that area is a group that we call major 
projects. In this instance we try to wrap the flag around individual 
competitors in major bids in foreign markets. We identify those 
bids when they come up. They usually involve foreign govern 
ments. We get the word out to the companies that might be poten 
tial competitors, and we do all we can in the process to assist the 
companies and the consortia that bid on projects abroad to help 
them in the process. That can involve everything from getting the
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bidding organization abroad to extending its deadlines to accommo 
dating some special needs for our companies. In one case we held 
the hand of a latecomer company, got the bidding deadline ex 
tended twice, got special security clearances for their people so 
they could carry the relevant documents abroad, arranged with the 
embassy abroad to hold the documents over the weekend, so they 
could be delivered on Monday morning, to meet the deadline. In 
that instance, just as one example, the contractor involved won a 
$40 million NATO procurement.

Mr. Chairman, my formal statement that we submitted to the 
committee has factsheets on all of these programs that detail the 
nature of the program, the traffic that runs through them, and the 
resources associated with them. I am pleased to have this opportu 
nity to testify and I look forward to any questions the committee 
may have.

Mr. MICA. Without objection, your complete statement will be in 
serted in the record.

[Mr. O'Day's prepared statement follows:]
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PREPARED STATEMENT OF PAUL T O'DAY, ACTING ASSISTANT SECRETARY FOR TRADE 
DEVELOPMENT, U S DEPARTMENT OF COMMERCE

Thank you Mr. Chairman. I am Paul T. O'Day, Acting Assistant 

Secretary of Commerce for Trade Development.

The basic mission of the Trade Development program in Commerce's 

International Trade Administration is to increase U.S. exports 

through several promotional and direct exporter assistance 

activities. My statement briefly summarizes these programs 

under our three primary organizational units — Export 

Development; Trade Information and Analysis; and Industry 

Projects.

EXPORT DEVELOPMENT

Our Export Development unit is responsible for overseas export 

promotion events. It is organized along industry sector lines, 

to be more responsive to the needs of U.S. business. Four 

basic missions are involved:

1. Promote development of private sector export 

programs;

2. Manage overseas trade promotion events;
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3. Develop and manage an export promotion/trade 

policy program for U.S. service industries; 

and,

4. Implement the Export Trading Company Act of 

1982.

Each year, in cooperation with U.S. industry, we select a 

broad range of promotional events designed to help U.S. 

companies take advantage of the most significant overseas 

market opportunities.

Last year, our overseas promotion programs included several 

hundred events in over 40 countries. They employed a variety 

of marketing techniques, most notably trade fairs and missions.

Trade Fairs

The most visible and largest of our overseas promotion efforts 

is an aggressive program of U.S. government organized pavilions 

at major international trade shows. Nearly 2,000 companies 

participated in these events last year, providing a wide 

exposure for U.S. production in key overseas markets.

In an effort to encourage more private sector participation

in overseas promotion events, we have established a Trade

Fair Certification Program which "certifies" private organizations

to sponsor and organize USA pavilions at overseas and domestic

trade shows.
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Trade Missions

For many markets and products, trade missions offer the best 

means for U.S. business executives to meet potential agents, 

distributors and buyers. Appointment schedules for mission 

participants are tailored to the firm's export objectives to 

provide an effective in-depth introduction to country and 

regional markets. Last year, we organized missions to 

more than 20 countries.

We also leverage our limited reosurces by Industry-Organized. 

Government-Approved Trade Missions. These are groups of 

business executives organized and led by non-Federal government 

organizations such as trade associations, state development 

agencies, chambers of commerce, and similar groups. We are 

sponsoring 18 of these trade missions this year. We provide 

planning assistance for these missions in addition to support 

by our overseas posts.

Some of our overseas export promotion activities are designed 

specifically to aid small businesses to provide market exposure 

and develop contacts overseas at minimal costs. These include 

Catalog Exhibition and Video Catalog Exhibition Programs which 

require only modest expense to test a new overseas market. 

Thousands of United States firms have taken advantage of this 

program to gain their initial exposure in overseas markets.
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Service Industries Export Promotion

Service industries now account for well over half of the U.S. 

economy but until recently they have been low on the export 

development priority list. This has meant lost opportunities 

to improve the U.S. export position — a situation we are trying 

to correct in a new program designed to foster increased 

service industry sales abroad. Our first trade mission in this 

field will shortly leave for Lebanon on a fact-finding trip 

to consult with government and private sector leaders on plans 

for reconstruction of Beirut.

We are working closely with U.S. executives in a number of 

important service industries to design trade promotion events 

that will allow them to increase market shares abroad.

Export Trading Companies

One of the Department's major international trade projects 

this year is implementation of the Export Trading Company 

Act of 1982. The Office of Export Trading Company Affairs
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was established in March of this year to promote the 

formation of ETCs in the private sector and to perform 

the antitrust certificate-of-review procedure contained 

in Title III of the Act.

We have published the final regulations and will accept 

the first applications for certification on June 9, 1983.

TRADE INFORMATION & ANALYSIS

We also carry out several important Trade Information and 

Analysis programs for U.S. firms to provide:

1. Information on potential contacts and specific 

trade opportunities for their products;

2. Research on commercial opportunities and

market conditions in foreign countries; and

3. Statistical and analytical information on major 

trends in U.S. and world trade, and in 

individual industry sectors.
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Our export information products and services are designed 

to assist U.S. firms of all sizes interested in doing 

business in overseas markets:

World Trader Data Reports are individual reports 

provided on foreign firms, available for $40 per 

report. For foreign firms, they describe commercial 

activity, management, credit experience, commercial 

standing, size and reputation.

Export Contact Lists are produced and sold to 

exporters from a database of over 140,000 foreign 

firms prepared by ITA's Foreign Commercial Service. 

These can be tailored to the marketing needs of 

the exporter by country, product and type of 

contact desired — such as buyer, agent or 

distributor.

Our Agent Distributor Service assists firms in 

locating agents and distributors abroad. Firms 

provide sales literature and catalogs which
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Commercial Service officers use to identify 

interested foreign firms qualified to represent 

the United States firms' product.

Our Trade Opportunities Program delivers approximately 

18,000 current export opportunities to subscribing 

firms each year. These leads include foreign 

government calls for bids, representation offers 

from private foreign firms, and direct sale opportunities 

to private foreign firms.

We also conduct International Market Research to provide 

companies and others with overseas marketing information. 

These services include commercial information prepared 

overseas by private firms under contract to ITA or, in 

some instances, by our Foreign Commercial Officers. The 

reports are distributed free or sold at a nominal charge 

by the National Technical Information Service.

Much of this information is made available to state-level 

development agencies and to private-sector information
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vendors, such as Lockheed which in turn make the 

information available to their customers. For 

state development agencies, the Trade Opportunities 

Program provides a weekly and a bi-weekly service 

to a number of states that have the capability to 

disseminate trade leads direct to companies in those 

states. Over 20,000 U.S. firms receive ITA-generated 

information through these private sector and state 

sources.

INDUSTRY PROJECTS

The basic export promotion mission of our Industry Projects 

unit is mobilization of Federal resources to assist'U.S. 

firms on major projects. We also work to assist industries 

to improve their international competitive position by 

removal of foreign trade barriers.

Major Projects

Our major projects unit provides targeted assistance to 

U.S. firms and consortia in competition for major overseas 

procurements. These projects invariably involve foreign
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governments as the purchaser and they often draw interference 

in the free operation of the marketplace by government 

officials associated with our overseas competitors. We track 

these developments closely to assist U.S. firms to neutralize 

actions by other governments that place our companies at a 

competitive disadvantage.

Mr. Chairman, these are our main export promotion programs. 

We have a number of other more specialized programs I have 

omitted due to our limitation on time — such as a wide 

range of publications designed to aid U.S. exporters, and 

a cooperative industry/government project on export of 

U.S.-made apparel.

I would be pleased to answer any of the Committee's questions 

or to provide additional information for the record.
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Trade Fairs (Shows)

I. Description of Program

Trade fairs are show cases for displaying/demonstrating U.S. goods 
and services to potential foreign customers both abroad and in the 
U.S. These events are comprised of either U.S. pavilions at large 
international fairs or independent "solo" exhibitions for U.S. 
products. The large majority of events are organized along 
vertical industry themes.

In addition to managing a government sponsored trade show program, 
ITA has initiated the new Trade Fair Certification Program 
designed to encourage the private sector to undertake the 
development and execution of trade fairs - both in the U.S. and 
abroad. The goal is to increase the total spectrum of promotional 
activities available to U.S. firms. Standards ensure certified 
trade shows provide quality opportunities for U.S. firms. 
Assistance to certified events are normally in the areas of 
proving export counseling to participants, publicity for the event 
and assistance in identifying foreign customers.

The total trade fair program is coordinated with the USFCS and IEP 
as well as TD units to assure a balanced program across markets 
and industries.

II. Benefits

Trade fairs provide the opportunity for thousands of U.S. firms to 
meet with potential customers/agents and distributors. An export 
dollar value of this activity cannot be accurately assessed. The 
fairs provide the added benefit of demonstrating USG interest in 
support of exports.

III. Traffic

TD will organize and manage 89 (including Textiles) overseas trade 
fairs in 1983. In the first nine months of the operation of the 
Trade Fair Certification Program, 119 applications were received. 
48 applications have been approved to date with another 33 
currently being processed.

IV. Fees/Resources

Exhibitor contributions in FY 1983 for ED sponsored trade fairs* 
range from $3,000 to $11,000. Exhibitor contributions are 
established to cover the costs of operating each event excluding 
permanent staff and fixed facilities. No fees are changed for 
Trade Fair Certification.

Total resources devoted to trade shows, trade missions and all 
trade promotion events are interwoven and cut across almost all 
ITA units.

V. Plans

ED will continue to encourage and assist private sector firms to 
organize events in those markets/industries which meet their 
objectives. The emphasis of ED's managed trade fairs will be on 
those markets and industries where export potential exists and it 
is in the long-term interest of the U.S. to be represented, but 
where private sector alternative are not available or viable. ED 
will continue to seek full cost recovery for its direct event 
related costs but may require appropriated funds to maintain a 
presence in those markets which do not offer an immediate sales 
opportunities to U.S. firms.



944

Trade and Seminar Missions

I. Definition of Program

Trade Missions are overseas events planned, organized and led by 
Department of Commerce officers which bring groups of D.S. 
businesspersons into direct contact with foreign buyers, agents and 
distributors. Product themes and markets which offer the best 
potential for export sales via this technique are selected by ED in 
consultation with the USFCS and IEP.

Seminar Missions are used to promote the sale of sophisticated 
products through technical seminars presented by industry experts to 
potential foreign customers. ED recruits participants for and 
provides advanced market information, planning and publicity for all 
missions. Participants pay their own expenses and a share of the 
mission overseas operating expenses.

II. Benefits

The major benefit of a trade mission program is that for a 
relatively low cost, D.S. companies can travel to two or more 
countries in a two to three week period and have direct contact with 
potential clients at each stop. Trade Missions are usually composed 
of 7-10 members and the theme is industry or service oriented making 
it easy for our PCS posts to make appointments for more than one 
mission member at a time.

III. Traffic

ED will organize and manage 28 trade missions and 10 seminar 
missions in FY 83.

IV. ^Fees/Resources

The fees of ED directed missions range from $1,500 to $2,500 - 
average estimated revenues per trade mission $14,000.

V. Plans

ED will continue to focus on the markets and industries that benefit 
most from this promotion technique. A significant increase in 
program activity is not anticipated given existing resource levels.
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Catalog & Video Catalog Exhibitions

I. Program Description

Catalog and Video Catalog Exhibitions are low cost events that 
provide U.S. firms with effective techniques to test the saleability 
of their products overseas, develop sales leads and identify 
potential buyers, agents, or distributors. They are especially 
useful in promoting U.S. exports in remote and small markets of the 
world where major equipment exhibitions are not feasible. A Catalog 
Exhibition displays product catalogs, sales brochures, and other 
graphic sales aids. Video Catalog Exhibitions are video tape 
presentations, prerecorded in sound and color. Both types of events 
have an Industry Technical Representative on hand to dicuss the 
products being exhibited, available services, and applications of 
interest to potential foreign buyers. Trade leads are forwarded to 
the appropriate U.S. company.

The two programs are dependent on the full support of both the USFCS 
and the State Department overseas for effective promotion and 
execution of the events. Export Development is responsible for 
assuring that there is full cost recovery for each event and that 
each event is properly scheduled and recruited.

II. Benefits

Increased exports are produced by providing a low cost program 
attractive to all sizes of U.S. firms. It permits them to test 
market areas of the world where they would not have penetrated 
without these programs.

III. Traffic

In FY 1983 ED will sponsor 20 catalog and 4 video catalog events 
going to 60 markets.

IV. Fees/Resources

FY 1983 catalog fees range from $100 to $250. Video catalog event 
fees range from $1,200 to $1,900. Fees are established to recover 
the direct costs of the event,, e.g. space rental, publicity, travel 
of technical representative. Resources devoted to these events cut 
across ED/USFCS lines and are interwoven with those of other events.

V. Plan

Because of increased cost reductions, and program efficiencies, ED 
expects in FY 84 to increase the number of Catalog Exhibitions to 24 
and Video Catalog Exhibitions to 5 going to 72 markets.
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FACT SHEET 

World Traders Data Report (WTDR)

WTDRs are background reports on Individual foreign firms, 
containing Information about each firm's characteristics, 
Its dealings with U.S. and other foreign firns, its 
standing in the local business community, its 
credit-worthiness, and its overall reliability and 
suitability as a trade contact for U.S. exporters.

U.S. firns request a WTDR search by contacting a USFCS 
District Office. The request Is sent to the appropriate 
overseas post where background information is collected 
either by post personnel or by service organizations under 
contract to the post. The report Including, post 
assessment of credit worthiness, is returned to requestor.

About 18,000 WTDR 1 s were processed In 1982. The current 
cost for an individual report is $40. ,~i,
O&A costs for this program In FY-84 are estimated to be 
$12,000 in personnel costs. All other Office of Trade 
Information Services personnel and other program costs are 
paid from revenues.

Future plans call for WTDR services to be phased out In 
those countries where suitable private sector credit 
reporting services are available. This procedure has 
already been Implemented on a limited scale.
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FACT SHEET

Trade Contacts Services

Trade contact services are designed to Identify buyers, or 
representatives In particular Industries and specific 
countries. Three services are offered:

o Trade Lists are published lists of all foreign
companies in a given industry or country included 
in the Departnent'6 automated Foreign Traders 
Index (FTI). The FTI encompasses over 140,000 
firms worldwide in nearly all industry 
categories. The infomation provided on each 
listed flrn includes name, address, key contact, 
telephone, cable, telex numbers, size of firm, 
products handled (by SIC), type of business, and 
age of Infernation.

o Export Mailing Lists (EMLs) are tailor-Bade lists 
ot foreign companies In the particular industries, 
countries or types of business requested by a 
client. EMLs, also drawn from the Foreign Traders 
Index, contain the sane "profile" information on 
each firm as Trade Lists. Since they are aore 
selective, however, they enable the client to 
"rifle In" more quickly on the »ost relevant 
potential contacts.

o The Foreign Traders Index file is sold to private 
sector vendors who serve as multipliers for this 
Information.

Both Trade Lists and EMLs are obtained by selectively 
retrieving Information from the Foreign Traders Index. 
The FTI was created and Is continually updated fron inputs 
supplied from overseas posts.

Trade Lists are priced.between $3 and $40 depending on 
size and age. DiL's are produced for clients at a $15 
set-up charge plus 15^ per name. The FTI tape is sold for 
$5,000 a copy.

All Office of Trade Information Services personnel and 
other costs for Trade Contact Services are paid from 
program revenues.

In FY-84 It is contemplated that automated procedures will 
replace many manual operations associated with maintaining 
and updating .the FTI, thereby, reducing the operational 
costs of these services.
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FACT SHEET

Trade Opportunities Progran (TOP)

Trade opportunity notices are Individual nessages sent 
directly to a client and published in TOP Bulletin giving 
details on a newly-received foreign trade lead or MTN 
government tender of particular Interest. The details 
typically include the specifications, quantities, end use, 
delivery and bid deadlines for the product or service 
wanted by the foreign customer. •

Trade opportunities for U.S. manufacturers or U.S. service 
organizations are identified by in-country FCS or State 
Department personnel. A description of opportunity Is 
cabled to Washington where It is coded for computer 
processing and subsequently Hatched against a list of U.S. 
firms who subscribe to the TOP Notice Service. When a
•atch occurs, the opportunity is nailed individually to 
the subscriber. Each week all trade opportunities are 
compiled, published and distributed to Bulletin 
subscribers.

About 6,000 U.S. fires subscribe to the Notice service. 
Cost Involves $25 set up fee plus T5i per notice. There
•re about 2,600 TOP Ifulle'tln subscribers. This service Is 
currently offered at $100 for an annual subscription. ~ —

All Office of Trade Information Services personnel and 
other program costs are paid from revenues.

In FY-84 we contemplate substantially reducing computer 
costs for Batching TOP leads with subscribers through 
development of improved software and the use of cheaper 
processing equipment.
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FACT SHEET 

Agent Distributor Service (ADS)

The ADS is a personalized, overseas "search" for 
Interested and qualified foreign representatives in behalf 
of a U.S. client.

Service is offered through US/FCS District Offices. Trade 
Specialists assist the requestor, on how to assemble 
product literature such as brochures and price list. This 
Information is forwarded to overseas posts where Foreign 
Commercial Service Officers seek out interested agents and 
distributors for the product. Manes of up to 6 potential 
representatives are provided to the requestor.

About 2,500 ADS searches are performed each year for U.S. 
firms. The cost of the service is $90 for each ADS search.

It is estimated that the O&A cost for this program In 
FY-84 will be $51,000 in personnel costs.--All other 
Office of Trade Information Services personnel and other 
program costs are paid from revenues.

In 1983 a procedural .change was adopted where District 
Offices submit ADS requests directly to the appropriate 
foreign post rather than Washington. This new procedure 
should result in improved service from the standpoint of 
tine savings to U.S. clients.
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FACT SHEET

Market Research

TD conducts a market research program on a wide range of 
industries and countries to help exporters Identify best 
markets for their products. The research selection 
process Is based on analysis of economic and trade policy 
considerations, information from country marketing plans 
(prepared by US&FCS), major project initiatives and other 
trade development considerations. Industry coverage 
includes high tech areas such as computers, 
communications, medical equipment, and laboratory 
instruments and many other product areas where export 
opportunities appear to be favorable (e.g., machine tools, 
food processing, agricultural machinery, recreational 
equipment, etc.).

Based on a rigorous industry/country selection process, 
research is purchased through competitive procurement or. 
In some cases, performed by embassy personnel. 
Researchers must satisfy detailed research'specifications, 
and stringent quality control is exercised throughout' the 
process. The resulting International Marketing Reports 
(IMR) are sold directly and serve as the basis for the 
production of Country Market Surveys (CMS). The CMS is an 
abridged version of the IMR and is the document purchased 
by most users. About 80 industry/country IMR'6 are 
produced annually.

IMRs are sold for between $50 and $100 depending on size. 
CMSs are priced at $7.50 per copy or $6.50 each for orders 
of six or more.

The estimated FY-84 O&A required to support personnel and 
other costs for this program is $1,578,000 (14 staff).

In FY-784 changes in research specifications to eliminate 
less essential research elements should reduce the average 
cost of contract research and permit more industry/country 
IMR 1 s to be contracted. The number of industry themes 
will also be expanded.
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FACT SHEET 

Textile/Apparel Export Program

I. Description of Program

o The goal of the program is to increase U.S. textile and apparel exports 
via implementation of trade development measures tailored to the 
requirements of these industries.

o The program was devised as a positive response to the competitive
pressures on these industries derived from imports, and the employment 
implications of consequent losses in industry competitiveness.

o The program is divided along promotional and policy lines. Promotional 
functions include overseas trade shows, trade missions, export seminars, 
in-store promotions, foreign buyer events, market launches, and market 
research. Policy efforts are devoted to identifying and negotiating away 
foreign trade barriers. Close liaison with the Foreign Commercial Service 
and Commerce Export Development Offices overseas is maintained in 
fulfilling these functions. \

II. Benefits

o Benefits of the program are increased exposure to overseas markets by 
American firms and improved access to those markets. Sales projected by 
participants resulting from the" program since 1980 exceed $250 million. 
Over 750 firms have participated in overseas events and several thousand 
have received market research reports.

"o Trade barriers have been wholly or partially removed in Israel, Norway, 
Italy, Greece, U.K., and the European Community.

III. Traffic

o Over 13,000 sales leads and 2,000 agency leads have resulted from forty 
overseas promotional events held since 1980. Over 25,000 foreign buyers 
have attended 20 domestic events promoted under the program. One thousand 
U.S. firms have attended 20 textile/apparel export seminars.

IV. Fees/Resources

o Tne program receives an annual allotment from Trade Adjustment Assistance 
(TAA) funds of about $2 Billion. A staff-of eleven employees administers 
the program. Fees for promotional events range from $500 - $3,200 
depending on whether firms are trade-certified -(under TAA) and -whether 
they are new or old to market.

V. Plans

o For FY 1984, the.-program will include 10 overseas trade shows, 5 trade 
•issions, 5 export seminars, 2 in-store promotions, 6 foreign buyer 
events, 2 market launches, 5 market research studies, and an ongoing 
effort to reduce foreign trade barriers.
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Mr. MICA Mr. Prestowitz.

STATEMENT OF CLYDE V. PRESTOWITZ, ACTING ASSISTANT SEC 
RETARY FOR INTERNATIONAL ECONOMIC POLICY, DEPART 
MENT OF COMMERCE
Mr. PRESTOWITZ. Thank you very much, Mr Chairman
I have been trying for a long time to convince people how impor 

tant we are, so I appreciate this opportunity to explain what we do.
I would like to mimic Mr. O'Day and give a brief summary of my 

formal statement, which will be submitted for the record. Before I 
do that, I wonder if I could amplify for just a moment on the com 
ment of my colleague, Mr McElheny, regarding the neutrality of 
the Commerce Department, with regard to the bill.

Mr. MICA. Is this the Export and Trade Promotion Act you are 
referring to?

Mr. PRESTOWITZ. Yes.
Mr. MICA. All right
Mr. PRESTOWITZ. Our position is we have not had a chance to 

review it within the Department. The intradepartmental review of 
the bill has not been completed. We have, as you know, been focus 
ing a great deal recently on the Export Adminstration Act itself, 
and, therefore, have not had time to complete review of this bill. I 
think it is fair to say that our initial off-the-top-of-the-head reaction 
is one of hesitance in tying export promotion to export administra 
tion, but that is kind of a gut reaction. It is not a considered de 
partmental position.

GEOGRAPHIC BUREAUS AND COUNTRY DESKS

With regard to what my Department, which is responsible for 
what international policy does, we are the geographical part of the 
Commerce Department. We are organized in geographical bureaus 
with a Deputy Assistant Secretary under me, responsible, one, for 
Europe, another one for the Western Hemisphere, another one for 
Asia and the Pacific, and a fourth one for Africa, the Middle East, 
and South Asia.

Our people are further organized in those bureaus into country 
desks, so that we have country specialists who are concerned with 
two things with regard to each of the countries in which they work. 
One of them is promotion of exports and promotion of U.S. busi 
ness, and the other one is dealing with the trade and economic poli 
cies of the countries involved.

Our objective at the bottom line is to increase U.S. exports. We 
do that in two ways. We have people who cooperate with Mr. 
O'Day's people and Mr. McElheny s people in developing appropri 
ate trade shows, trade missions, market information, and analyses, 
to be disseminated in the United States to business people through 
the network of the U.S. Foreign and Commencal Service. At the 
same time we have people who are concerned with the policy as 
pects of trade We are the Department's representatives in the 
interagency discussions of such things as our trade policy toward 
Japan or our positions in the OECD or the GATT, our trade negoti 
ations with Mexico and Canada, and so forth. I am chairman of the 
United States-Japan High Technology Working Group, which is at-
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tempting the negotiate reductions in trade barriers in Japan in the 
high-technology areas.

We attempt to coordinate the activity of our policy people with 
our trade promotion people, and perhaps I can give you an example 
which would illustrate that.

EXAMPLE OF EXPORT POLICY AND PROMOTION COORDINATION

Recently American soda ash producers approached us and indi 
cated that they thought they had a good opportunity to sell in 
Japan. Our Japanese country specialist investigated, with the coop 
eration of the Foreign and Commercial Service people in the Em 
bassy in Tokyo, and determined that in fact, prices for soda ash in 
Japan were about $270 a ton, whereas, in the United States they 
were about $100 a ton, and determined further that United States 
ash quality and so forth is comparable in Japan.

We then met with the industry to try to find out why they 
weren't having success in selling in Japan with such a large price 
differential. They indicated to us that there was a cartel operating 
in Japan, which prevented them from selling their products. We 
asked our people in the Embassy to investigate, and what they in 
fact found was that the four major producers of soda ash in Japan 
were also the owners of the only unloading facility for soda ash in 
Japan, and that the price differential between United States soda 
ash delivered in Tokyo and Japanese soda ash was about $60 a ton. 
Coincidentally, the unloading charge at this terminal was $60 a ton 
compared to $15 or $20 a ton anywhere else in the world.

We approached MITI and complained that we were not getting 
equal market access. MITI assured us that under Japanese law, 
cartels are illegal, and that there couldn't possibly be a cartel in 
Japan. We did some further investigation and came in touch with 
the Japanese FTC. We presented pome of our information to the 
FTC. The FTC seized the books of me Japanese manufacturers in 
August, and last month issued a cease-and-desist order. Since then 
our soda ash manufacturers have received orders for approximate 
ly triple what they sold to Japan last year.

With that example of how the policy and the promotion sides 
mesh, I will close my testimony and turn it over to you.

Mr. MICA. Thank you. Again, without objection, the complete 
text of your written statement will be submitted for the record.

[Mr. Prestowitz's prepared statement follows:]
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PREPARED STATEMENT OF CLYDE V PRESTOWITZ, ACTING ASSISTANT SECRETARY FOR 
INTERNATIONAL ECONOMIC POLICY, DEPARTMENT OF COMMERCE

Mr. Chairman, I am pleased to appear before this Subcommittee to 

describe the role of my organization, the International Economic 

Policy (IEP) unit of the International Trade Administration, in 

promoting U.S. trade. IEP shares with ,other elements of ITA the 

central goal of bolstering the international trade and investment 

position of the United States. lEP's special mission is to work 

toward that objective through our bilateral relationships and 

through various multilateral organizations (e g , GATT, OECD).

lEP's economists and trade specialists have been given 

responsibility for specific countries and these country desk 

officers are organized into four regions - each managed by a Deputy 

Assistant Secretary who is also responsibile for supervising the 

policy and program activities of PCS posts in the region. In 

addition, a principal Deputy Assistant Secretary is responsible for 

trade and investment issues raised in multilateral organizations'and 

for the management of issues not specific to any region or country

lEP's country and regional expertise is an important resource 

for the U.S. business community—because of its contribution to U S 

trade and investment policy formulation and because of the 

counselling and assistance it can offer U.S. business.
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On the policy side, lEP's country specialists assemble 

information concerning foreign economic and commercial developments, 

market growth rates, import/export trends, foreign tariff and 

non-tariff barriers to U.S. trade, foreign purchasing patterns, 

distribution channels and the competitive positions of our major 

trading partners. On the basis of this information, IEP develops 

policy recommendations to further U.S. commercial interests. In 

these activities, IEP works closely with interested U.S. parties, 

including businessmen. 

For example: 

o IEP regularly meets with the various Industry Sector

Advisory Committees (ISAC's), both to brief them on the 

latest foreign developments in their sectors and to solicit 

their views on U.S. trade policy positions,

o IEP also meets with individual companies and trade asso 

ciations when major bilateral issues of interest arise 

(such as market access issues in Japan and the European 

Community or Canada's FIRA program). These meetings are 

particularly useful since they enable us to shape our 

remedial strategies for maximum benefit to the industries 

affected; 

o Finally, IEP often participates in interagency and

international meetings on important trade policy issues 

where it serves as a strong advocate of U.S. commercial 

interests.

28-755 0-86-31
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o IEP is an active participant in the High Technology Work 

Group recently created by the U.S. and Japanese 

Governments. I am co-chairman of that group and IEP has 

worked closely with interested private sector groups in 

developing a work program in this important area. 

In addition to its policy work, IEP offers U.S. business a wide 

range of counselling and information concerning foreign markets. 

Using the information available to them, the country specialists 

advise interested businessmen of specific opportunities available in 

those markets, offer detailed information concerning foreign market 

environments and suggest effective methods of doing business there. 

This guidance and information is also made available to the business 

community through publications and seminars prepared by IEP. 

For example: 

o Overseas Business Reports (periodic reviews of specific

foreign country markets);

o Country-oriented articles in Business America and elsewhere; 

o Participation in seminars and briefings for the U.S.

business community, e.g., USCS seminars, other meetings and 

lEP's own series of regional seminars in the fall of each 

year.

I might add that over the past two years we have expanded 

greatly our participation in seminars around the country. The 

objective of this expansion was to increase the number of 

face-to-face contacts with business and broaden our exposure to 

their problems and needs.
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The President's Caribbean Basin Initiative has been the subject 

o£ several IEP seminars held throughout the country. These seminars 

have been well attended and well received and we look forward to 

expanding that program as well as establishing others where 

appropriate.

The country specialists, working closely with the PCS posts, 

also contribute to the development of ITA's annual schedule of trade 

promotion activities. Their contribution to this process is 

identifying specific sectors of foreign markets worthy of 

promotional efforts and recommending the most effective promotional 

methods for these opportunities.

Finally, IEP assists U.S. businesses in seeking the resolution 

of disputes with foreign businesses and governments. lEP's country 

specialists, as the principal point of contact with foreign posts, 

can collect information concerning such disputes, and, through the 

posts, can seek their solution. In some situations, special 

procedures have been developed for handling trade complaints. In 

the case of U.S.-Japan trade, for example, IEP has responsibility 

for U.S. management of the U.S.-Japan Trade Facilitation Committee, 

which is intended to help U.S. businesses resolve any problems 

encountered in securing access to the Japanese market.

To perform this work, IEP employs a staff of 203 full-time 

permanent employees, of which over 75 percent are professionals 

(desk officers, and management). Since the IEP desk officer 

function combines both policy and promotion/counselling activities, 

we do not make a distinction in our budget between these activities.
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Our FY 1984 budget is less than $10 million and personnel costs 

account for over 87 percent of that budget.

We recently concluded a nine-week survey of staff activity and 

found that approximately one-quarter of staff effort was devoted to 

direct policy support activities and one-third of staff time to 

direct business counselling and trade promotion support. The 

remainder of the time was spent enhancing country expertise and 

performing other (primarily administrative) activities.

I hope that this helps the committee understand the role IEP 

plays in international trade and investment policy and the key 

support function we provide to the business community at large.
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Mr. MICA. I would defer to Ms. Snowe for questions at this time. 
Ms. SNOWE. Thank you, Mr. Chairman.

BUSINESS COMMUNITY'S MOST FREQUENT COMPLAINTS
Based on your testimony, I guess all of you gentlemen as part of 

your responsibilities, are in contact with business. What is their 
most frequent complaint as far as exporting is concerned? I come 
from a State that has had a number of trade-related problems: 
Shoes, fishing, lumber, potatoes, to cite a few examples.

What are the most frequent complaints among business people? 
Are they discouraged from even getting involved in promotional ac 
tivities? For example, are they discouraged from participating in- 
trade shows abroad when they find that trade barriers exist to the 
point that markets are inaccessible.

Is this something that you hear frequently? Certainly there are a 
number of industries that have trade-related problems.

Mr. McELHENY We did a survey of several hundred company ex 
porters asking them three of the problems that they faced in the 
last 2 years, and of the three most frequently mentioned were the 
increased value of the dollar, the impact of the worldwide and do 
mestic recession with diminished purchasing power for any prod 
uct, and inadequate access to financing and high interest costs.

Now, there were many other less often mentioned items, but 
those three were by far clearly the three that caused the greatest 
problems in exporting during the last 2 years, and that cuts across 
virtually every size corporation in every State.

Ms. SNOWE. Do you see the situation getting worse? I understand 
what you are saying about the exchange rate and also the world 
wide recession. As our economy improves the situation could get 
even worse, because foreign companies are going to be looking to 
wards our markets to export their products. It is going to be more 
difficult to export our products to other markets because, clearly, 
their countries are not in the condition to import. Obviously, just 
the balance would preclude us from being attractive in selling our 
commodities

Mr. MCELHENY. The trade deficit will be larger this year than it 
was last year. That has already been projected. Yes, there is not an 
immediate turnaround. That is quite clear.

Mr. PRESTOWITZ. If I could expand on that for just a moment, I 
think that the results of the survey are as Rick stated. I am the 
one who tends to hear a great deal about complaints, because we 
are the ones dealing with the trade barriers. Indeed, there are a lot 
of complaints about trade barriers, and they tend to be tied to the 
industrial policies or the targeting policies of other countries, par 
ticularly countries such as Japan, France, and Mexico, and other 
advanced countries and in the use of industrial targeting tactics 
and industrial policies. We have been carrying on intense negotia 
tions both bilaterally and multilaterally to try to negotiate a reduc 
tion of those barriers, but I think it is fair to say that we have had 
modest success

Particularly with regard to the question of the impact of reces 
sion and the world financial crisis, as a result of countries like 
Mexico, as you know, they are under austerity programs imposed
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by the IMF, and those programs call for them to reduce their im 
ports, and they have been taking many measures to simply stop 
various categories of importers that are deemed not to be neces 
sary.

We have been working with the IMF and with the GATT to at 
tempt to have the IMF programs designed in such a way that they 
dp not encourage the establishment of trade barriers which would 
violate the GATT or trade barriers at all, which would make it 
more difficult for U.S. businessmen. But being practical, I think it 
is going to be a difficult situation in those countries, and it will 
continue to be difficult to export.

Ms. SNOWE. Where do you see, Mr. Prestowitz, geographically the 
greatest potential for U.S. exports?

Mr. PRESTOWITZ. The biggest markets, the biggest potential mar 
kets, are Europe and Japan. Last year 40 percent of our exports 
went to the LDC's, and that is Mexico, Brazil, and to a lesser 
extent the Middle East, and those will continue to be the largest 
markets, because they have the most people and the most money.

BENEFITS OF TRADE SHOWS TO U.S. COMPANIES

Ms. SNOWE. Mr. O'Day, you mentioned in your testimony that 
your office's promotion program includes several hundred events in 
over 40 countries. The number of countries, has that increased or 
decreased over the previous year, and do you do it on an annual 
basis?

Mr. O'DAY. We plan on an annual basis starting 1 l/z years ahead 
of the year in question, and I would say that without having the 
exact figure in my mind, we probably have been pretty constant 
with regard to the number of countries.

We do tend to have about the same number of events each year. 
We move them around depending on the best prospects informa 
tion we pick up from the posts abroad, advice from our industry 
and analysis of trade data that shows us where the trends might be 
heading. We do that in a collegial way with the desk officers in Mr. 
Prestowitz's area, and with industry executives such that we get 
the very best advice into the process, and override the analysis 
whenever we see opportunities to make adjustments on the priority 
list.

It is a very complicated process. It involves 400 events for any 
calendar year, and we try to array our resources where we will get 
the best effects.

Ms. SNOWE. You mentioned that 2,000 companies participated in 
these events last year. Is that more or less than the previous years?

Mr. O'DAY. That is about the same. That is in trade fairs, trade 
shows. Then you have to add another couple thousand companies 
for all the other activities we have in trade missions and special 
catalog shows and a whole range of events that we carry out with 
companies abroad.

Ms. SNOWE. Do you have any statistical measurement of your 
success with these trade fairs? Can you trace it to the fact that 
companies are able to broaden their markets as a result of these 
promotional activities?
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Mr. O'DAY. That has been a vexing problem for a long time. We 
do pick up on the floor of the shows reports from the participants 
as to the sales they have made at the event, and then projected 
sales out for the next year. Those are of dubious reliability in many 
cases, and you can't in any regard call that hard data, but I think 
the best evidence we have is that companies tend to come back, 
and they tend to want to participate in these shows. It is pretty 
clear that if they are going to invest the money involved, since 
they have to carry their own costs in these events, it is a good indi 
cation that the service is worth it to them.

Ms. SNOWE. Don't you think it would be worthwhile for your 
agency to call these business people up and find out exactly what 
the results were?

Mr. O'DAY. We do that, and we try. It is very difficult, though. 
That is confidential information in most of these companies.

As I say, we do pick up and we can give you lists of the estimates 
off the floor, and estimates for the 12 months ahead, but I would 
really be misleading if I portrayed that information as something 
that could be pointed to in a hard statistical way as a direct effect 
from these programs

Often, too, you introduce a company into a market this way, and 
the real effects come not because of the show and what is directly 
related to it, but the fact that they are now placed in a new 
market, they have often associated some agents with their prod 
ucts, and they begin a whole new pattern of activity in that region 
that started because of the trade fair, trade mission. It is very diffi 
cult to measure it.

Ms. SNOWE. Did you want to respond?
Mr. McELHENY. Yes, I spent 22 years in the private sector and 

exhibited overseas a great deal. Some of them were in Commerce- 
sponsored events or in sections of shows with Commerce participa 
tion, and others were totally private sector or industry sponsored. 
The Commerce shows were those that were put together to open up 
new markets, usually where the private sector didn't have enough 
volume yet to justify the industry having their own annual show 
there, and help target certain kinds of products that were new de 
velopments, so they continually are changing their focus, and 
bringing companies together that perhaps would not have gone to 
that particular country quite that early, trying to keep the Ameri 
can industry a little ahead of other competition. Once the show be 
comes a repetitive thing, then they step aside and let the private 
sector go ahead and run those sorts of annual activities. I would 
suggest that 90 percent of the trade shows are not involved with 
Commerce participation, but that they pick those sorts of shows in 
countries and products where they are trying to open up a new 
market or maintain a share that they have just recently estab 
lished.

That is the context in which Mr. O'Day, I believe, is making his 
remarks.

Ms. SNOWE. Thank you.
Mr. MICA. Thank you.
The Chair recognizes the gentleman from Nebraska, Mr. Bereu- 

ter.
Mr. BEREUTER. Thank you, Mr. Chairman.
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U.S. DIPLOMATIC SUPPORT FOR EXPORT PROMOTION

Gentleman, in the past it seemed to me that many of our ambas 
sadors could only be characterized as antibusiness in their orienta 
tion. I think there has been some improvment in that. Apparently 
that is part of the process now before ambassadors are selcted, to 
see where in fact they stand on the idea of trying to assist Ameri 
can firms to export to the nations in which they are located. It cer 
tainly stands in contrast to what some of our European competitors 
have done

What role can or should the Department of Commerce or the 
Secretary of Commerce have in trying to improve the orientation 
of the ambassadors that are appointed, and to serving those ambas 
sadors, once they are appointed?

Mr McELHENY. I believe that virtually every new ambassador in 
their outward bound orientation, has stopped within the Depart 
ment of Commerce, met with several of us and with Secretary Bal- 
drige. Secretary Baldrige and Secretary Shultz, and Mr. Haig 
before him, jointy signed cables to all the ambassadors, to every 
post in the world, placing commerical affairs activities, trade pro 
motion, as one of the highest priorities for the ambassador.

There has been much closer cooperation between the Commerce 
Department at the top level, meeting with Secretary Baldrige. I 
have personally been in 35 countries in the last 24 months. I have 
yet to find an ambassador who is not supportive and trying very 
hard to help our commerical section and U.S. business be success 
ful in those markets. Now it is a little bit of degree, but virtually 
every one of them has been most supportive.

I am not at all discouraged in any way by the support we are 
getting from the directors of the mission in every country in which 
we are operating.

Mr BEREUTER. That is encouraging. I had not heard about those 
specific details, and I must say that there has been improvement 
from what little contact I have had with our ambassadors abroad. 
It is quite a contrast in 1981 in South America to see what an ex 
cellent job our Ambassador and career officer in Venezuela was 
doing comapred to some of our other posts.

Mr. McELEHENY. Right.
FOREIGN AGRICULTURAL SERVICE

Mr. BEREUTER. I have a series of questions for any of the three of 
you, all revolving around the relationship between the Foreign Ag 
ricultural Service and the Department of Commerce. The questions 
would be as follows:

Does the separation of FAS and Commerce dilute the effective 
ness of our overall agricultural sales efforts?

Would a merger of FAS and ITA improve our overall export per 
formance?

How do other countries handle this split—it shouldn't be a split 
but differentiation at least—different categories of agricultural 
products and other products?

Do they separate manufacturing and trade promotion efforts 
from agriculture?
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Mr. McELHENY. We should prepare a reasoned and thoughtful 
response to that, and we will be happy to do so. I can give you a 
few brief comments with respect to what I know to exist today be 
tween the two organizations

We have spent quite a bit of time with Dick Smith, who is the 
head of the Foreign Agricultural Service, and Alien Tracy, who is 
the head of their International Marketing Programs, and Mr. Min- 
yard in Agriculture, trying to work out ways of cooperating more 
closely with the Foreign Agricultural Service in the foreign mar 
kets, and we have in every place we visited, jointly held meetings 
with the agricultural attache and our commercial officers, infor 
mally.

Where we really overlap, and what we are trying to do in an ag 
ricultural project, that is irrigation, pivot systems from Nebraska, 
for example, with construction engineering, water purchases, and 
then the crops and the crop production and the farm equipment, 
we overlap with them particularly in those areas, and in the em 
bassies that we are typically located close to each other and work 
together, even though we come from the Departments of Agricul 
ture and Commerce.

There are certainly opportunities for more cooperation and sup 
port between the two of us. There is a little bit of overlap in the 
forestry products area with respect to them having lumber and 
trees, pulp, and us picking up processed wood. It is hard to know 
where they begin and where we both have our respective responsi 
bilities.

Commerce has the. fish products, which is a food, so there are 
some oddities in the marketing responsibility in the promotion of 
certain so-called agricultural products. They don't have a domestic 
field network Of course, they have to deal through the agricultural 
extension agents, but the Foreign Agricultural Service and its coop 
erative program is reasonably well known around the world as 
having a very effective trade promotion role, and have staffed their 
organization with experienced people. I believe their cooperative 
program is unmatched.

We do work with them, and there has been an attempt in this 
administration to cooperate and to work together. There is no 
formal linkage.

Mr. PRESTOWITZ. If I could comment just a moment with regard 
to the question of other countries, virtually every other country 
has separation between their commercial industrial promotion pro 
grams and their agricultural

Mr. BEREUTER. Would it be true, for example, of France, West 
Germany, and Japan?

Mr. PRESTOWITZ Yes.
Mr. BEREUTER. All three?
Mr. PRESTOWITZ. Absolutely. As just a personal opinion, I doubt 

that a combination of the two services would have any effect on in 
creasing our exports of either category of producer.

Mr. MICA. Thank you.
Mr. BEREUTER. Thank you, Mr. Chairman.
Thank you, gentleman.
Mr. MICA. If I may, I'd like to summarize with a few statements 

and questions. First, I think the point that was made by Ms. Snowe
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is excellent with regard to followup. I would simply say that in this 
era of tight budgets, the more statistical evidence you have to back 
up the success of the program and the more followup you do, will 
come in mighty handy if you ever have to justify what you are 
doing. I think that your point with regard to people who are repeat 
customers is helpful. Maybe that could be documented.

Also I note that we have a brief disagreement over the title of 
the legislation, but I think we can work that out.

I think it is important that we change the name. The chairman 
of this subcommittee has said several times, as well as the Presi 
dent in his state of the Union message, the Secretary of the Treas 
ury, and Secretary of Commerce the importance of international 
trade to this country. I noticed in a political primary up in a 
Northeastern State they voted for jobs No. 2, and something like 80 
percent of all the nonmanufacturing jobs created in the last decade 
in this country, can be attributed to trade. So to me trade promo 
tion may be more appropriate now than at any time in the past.

PROBLEMS EXPERIENCED BY AMERICAN EXPORTERS

I would like to followup on a question raised Ms. Snowe concern 
ing some of the problems with American business in expanding 
trade. You mentioned three from a survey. If you walk into a 
group of American businessmen in Saudi Arabia or anywhere in 
the world, and you said what is the biggest problem you are facing 
right now, that we can change, be it a law, the Export Administra 
tion Act or another, is there one that always comes to mind?

Mr. McELHENY. In Saudi Arabia especially, and I did go to 
dinner at the Ambassador's residence with 15 businessmen recent 
ly, and of course, the issue on their minds was the impact of the 
Foreign Corrupt Practices Act, and to some extent the boycott 
problems in that country and in that part of the world. It has had 
in their judgment, a major impact, negative impact.

On a world around basis, perhaps a more constant theme is 
export financing, I believe, probably in a generic sense, of what the 
Government can do something about, probably.

Mr. MICA. Does anyone care to comment further?
Mr. O'DAY. I would add to that. I think that by sector you would 

find in many instances they would say that foreign targeting, the 
point that Mr. Prestowitz raised earlier, is the most difficult and 
frustrating problem they see ahead of them. There isn't a simple 
answer to that, of course, on a case by case basis.

Mr. MICA. I recognize there are a number of problems, but I was 
just thinking in my mind from what contacts I have had with busi 
nessmen of the issues they raise, and you have mentioned several 
of them here that are really important in their minds, and that we 
in the Congress can do something about.

In other areas, you mentioned, for instance, the trade barriers in 
Japan. Let me pursue that for just a moment. There has been one 
proposal put forth before the subcommittee that the cooperation 
has been lacking in these areas in Japan, and therefore maybe we 
should have some—correct me if I use the wrong word, counsel— 
reprisals or reciprocity with Cocom countries when they do not en 
force our cooperative controls.
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Do you feel that would be helpful? Do you feel you need a lever 
in dealing in some of the cases? The one you cited had a happy 
ending. I can site a few others that are pending, one from my own 
area of Florida that is extremely critical, and so far has not had a 
good solution

Mr. PRESTOWITZ. As I think you are aware, the administration 
has been supporting, I have forgotten the number of the bill, but 
Senator Danforth's bill which used to be called the reciprocity bill 
I think they took the word "reciprocity" out of it, but in any case 
we have supported that bill and continue to do so.

I think that that or something close to it would be very helpful 
in our discussions with Japan and with other countries who have 
similar practices.

Mr. MICA. Mr. Bonker
U S. GOVERNMENT SUPPORT OF EXPORT PROMOTION EFFORTS COMPARED

TO OTHER NATIONS

Mr BONKER. Based on figures that were supplied by Under Sec 
retary Olmer a few weeks ago, we spent about $100 million in ex 
ports promotion, when you add up all the various programs. How 
would you compare that to other countries in their financial com 
mitment to export promotion programs to say Japan, France, 
Canada?

Mr MCELHENY. We have a list, competitive assessment of the 
foreign commercial services of other countries. I do not believe in 
cluded in that study is the other trade promotion expenditure, but 
some index might be instructive.

I believe the French and the British and the Germans are about 
double the amount of people and budget. The Japanese are four 
times.

Mr. BONKER. Just in the commercial service?
Mr. MCELHENY. Just in the commercial service. That is not the 

capital trade missions and trade supports.
Mr. BONKER. We also have the trade development program that 

is under the jurisdiction of this committee, not in the Department 
of Commerce, but in AID.

Mr. MCELHENY That is TOP.
Mr. BONKER. Yes.
Mr. MCELHENY. That is a very vital area, and it has been very 

useful to us. It is modest in size; but that is one of the leading edge 
areas as well that the foreign governments use quite effectively 
against us.

Mr. BONKER. Japan I think had $55 million compared to $7 mil 
lion that we expended.

Mr. MCELHENY. Right. There is also the other countries export 
financing.

Mr. BONKER. Yes
Mr. MCELHENY. Activities in their budget that are larger in 

scope than ours, the French, the Germans, and the Japanese is in 
fact trade promotion that should be added to the category of trade 
promotion that Mr. Olmer did not include when he gave you that 
number.
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Mr. BONKER. If I recall, when you look at Government financing 
compared to exports, we have about 8 percent, Japan has 55 per 
cent, France and England and Canada are all in the 30-percent 
range, so we are completely outstripped there.

I think it would be interesting if somebody in the International 
Trade Administration could pull together all these figures so that 
we could get a realistic view of how far behind this Government is 
when it comes to export promotion, in terms of Government sup 
port, because there is a growing awareness here in Congress about 
the importance of international trade and the need to export more. 
Such a study could shed some light on our Government's policies 
vis-a-vis other government policies, and give us a view as to why 
we are not doing as well as we should.

AID'S TRADE AND DEVELOPMENT PROGRAM

Let me ask you about the Trade and Development Program. It 
has been underfunded in past years. Why is it in AID and not 
under Commerce Department jurisdiction?

Mr. McELHENY. Historical precedent, I suppose.
Mr. BONKER. Don't you feel that it should be within your juris 

diction?
Mr. McELHENY I believe there are some proposals before the 

House and the Senate with respect to trade reorganization in gen 
eral, or will be, and I suspect that that is one of the items that may 
be included in that discussion. I didn't come prepared to respond to 
that. It certainly is included in other countries' trade promotion 
agencies, there is no doubt about that.

Mr. BONKER. I have just never understood why TDP is in AID. I 
would like to see that program placed under this umbrella of 
export promotion into which we are going to place these various 
programs. I am sure the Department of Commerce couldn't say of 
ficially, but you certainly won't mind if we place that within your 
jurisdiction?

Mr. MCELHENY. We work very closely with those people, on a 
day-to-day basis.

Mr. MICA. Thank you.
Gentlemen, before we dismiss the panel, I would like to say on 

behalf of the committee we do appreciate your testimony, and we 
look forward to working with you. We are certain that you would 
accept the jurisdiction in these areas and many others that we 
have reviewed.

I might just add, Mr. Chairman, just for the record, I think it is 
an excellent idea to get those statistics together; and try to point 
out what efforts are being made in other countries compared to the 
United States. 1

I would caution, though, that from what little reading I have 
done already on the subject, there are numerous instances of non- 
monetary assistance, particularly in countries like Japan and so 
on, that seems to be entwined in every facet of their law to assist 
them in taking advantage of every possibility in world trade, so 
keep that in mind, too.

1 The information requested appears in app 4
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Mr BEREUTER. Mr. Chairman?
Mr. MICA. The gentleman from Nebraska.
Mr. BEREUTER. Thank you, Mr. Chairman. In light of your com 

ments and those of Chairman Bonker, I had information that I 
thought I would mention right now from the committee staff, 
which indicated that the CRS in 1977 or 1978 contrasted the export 
promotional efforts of major industrial nations and found that 
there was little relationship between the amounts spent on exports 
and actual export performance.

Japan, for example, spent very little. The United Kingdom spent 
a great deal, and I would think that perhaps we might try to inves 
tigate that report to see if it does exist, and if it made those obser 
vations, and crank it into our process here.

Thank you, Mr. Chairman.
Mr. MICA. The Chair appreciates the comment, and indeed I feel 

it is something we should look into.
Gentlemen, thank you very much.
Mr. PRESTOWITZ. Thank you.
Mr. MICA. At this time we would like to call to the witness table 

Mr. Edward Kilgore, who is representing the Honorable George 
Busbee on behalf of the President's Export Council.

Mr. Kilgore.

STATEMENT OF EDWARD KILGORE, ON BEHALF OF HON. 
GEORGE BUSBEE, FORMER GOVERNOR OF GEORGIA, AND 
CHAIRMAN, TASK FORCE ON EXPORT PROMOTION, PRESI 
DENT'S EXPORT COUNCIL
Mr BONKER. Please proceed.
Mr. KILGORE. Thank you, Mr. Chairman.
My name is Ed Kilgore, special assistant for intergovernmental 

relations in the office of the Governor of Georgia. I am here repre 
senting former Gov. George Busbee, who currently chairs the Sub 
committee on Export Promotion of the President's Export Council 
[PEC], which of course is a private sector advisory group charged 
with making recommendations to the President on the whole range 
of export trade controls.

The Governor was unable to be here today. He had a previous 
commitment in Atlanta, and he asked me to simply represent him 
here.

I might begin by noting that the Export Promotion Committee of 
the President's Export Council has not reviewed the promotion 
title of the Export Administration Act reauthorization bill. There is 
a Subcommittee on Export Administration, which as a matter of 
fact tomorrow afternoon will be presenting a list of very detailed 
recommendations for action by the full Council on the review of 
the Export Administration Act.

In fact, I believe they will be debating what amounts to a bill 
markup, so the testimony the Governor prepared really relates 
generally to export trade promotion programs.

Mr. BONKER. I am on the President's Export Council. I will be 
looking forward to tomorrow's meeting.

Mr. KILGORE. Since this is the Governor's testimony and not 
mine, and in the interest of brevity, I could either submit his pre-
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pared statement for the record and answer questions, or I can read 
a few portions of it, whichever you prefer.

Mr. BONKER. I appreciate having that flexibility, because the 
hour is late, so why don't we accept the Governor's statement for 
the record, and proceed with a little dialog.

Mr. KILGOBE. Fine.
There are several documents that will be submitted for the 

record, past resolutions for the Council under both the Carter and 
Reagan administrations and a resolution on the Governor's associa 
tion since the Export Subcommitee has been pretty heavily in 
volved in looking at Federal and State programs on export promo 
tion and how they relate to each other.

[Mr. Busbee's prepared statement follows.]
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PREPARED STATEMENT OP HON GEORGE BUSBEE, FORMER GOVERNOR OF GEORGIA, AND 
CHAIRMAN, PRESIDENT'S EXPORT COUNCIL, TASK FORCE ON EXPORT PROMOTION

Mr Chairman and members of the Subcommittee . I certainly appreciate this 

opportunity to testify during your initial hearings leading up to the reauthorization 

of the Export Administration Act I am currently serving as Chairman of the Export 

Promotion Subcommittee of the President's Export Council . a private-sector advisory 

group charged with making recommendations to the President on measures to improve 

our country's performance in the international marketplace Afe you know, Mr. Chairman, 

the Export Council also has a Subcommittee on Export Administration, and in fact the 

full Council is scheduled to discuss and vote upon a series of very detailed recommendations 

on the Export Administration Act tomorrow afternoon My testimony will not directly 

address the Export Administration Act, but will instead present & brief summary of 

outstanding issues concerning government programs at the federal and state levels which 

aim at encouraging our companies to export Since the impact of export controls on 

export promotion efforts is a major issue in the debate on export administration, I 

think the Subcommittee is wise to pursue an overall perspective on where we stand in 

promoting international trade

I will be submitting for the record several resolutions passed by the Export 

Council's Promotion Subcoraittee. concerning the development of the U S and Foreign 

Commercial Services, and the need for encouraging coal exports I will also submit 

recommendations made by the Export Council's predecessor in the Carter Administration, 

issuing from its Subcommittees on Export Expansion and on GATT and Multilateral Trade 

Negotiations Finally, I will submit a policy statement adopted by the National Cover-
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nors Association addressing the appropriate division of responsibilities between federal 

and state trade promotion programs.

Mr. Chairman, government efforts to promote exports can be assessed from either 

a narrow or a broad perspective. From the narrow perspective, we look at the specific 

programs offered by the U.S. Department of Commerce, the Small Business Administration, 

the Export-Import Bank, state departments of economic development, port authorities, and 

so on...the staffing of these organizations, their budgeting, their ability to target 

resources to small and medium-sized businesses, or to companies new-to-export or new-to- 

market...we struggle to Improve our collection of foreign market intelligence, and its 

dissemination to potential exporters. In all these specific respects, 1 think it is 

clear that we have made significant progress during the last two Administrations.

The federal trade apparatus has been reorganized... for the first time-we have a 

clear scheme of the relative responsibilities among the many federal agencies and 

subagencies involved in International trade, though it might be premature to say that 

this reorganization has been fully implemented At the moment, it appears that our 

fledgling trade promotion network operated by the U S and Foreign Commercial Service 

will be given adequate funding to fulfill its most basic responsibilities. The need 

for effective and competitive export financing has received unprecedented attention 

during the last year, and we are no longer being told by the Office of Management and 

Budget that the Exlmbank is a "welfare program for businesses".

After a long and painful struggle which I know the Chairman of this Subcommittee 

remembers well, we managed to pass the first real package of legislation creating 

incentives and dismantling disincentives to exporting, the Export Trading Company Act 

of 1983.

At the state government level, expenditures on international business development
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increased by more than 4001 between 1976 and 1980 alone, and at least twenty states 

are giving some consideration to launching their own export finance programs

In all these specific respects, prospects for government programs to promote exports 

have never looked better From the broader perspective, however, the ultimate purpose 

of export promotion programs is to inculcate the business community and the general 

population with a thorough understanding of the importance of international trade to 

our economy, and for those businesses which are potential exporters, a ready grasp 

of the mechanics of international trade, and the assistance available at every level 

of government In this broader sense, Mr Chairman, I believe we have made very 

little progress at all, particularly in view of what increased exports could have 

done to mitigate the recent recession and spur a rapid and thorough economic recovery

I will offer just one specific, real-life example of the consequences of our 

failure to translate all the rhetoric and all the energy we have expended on export 

promotion into results. About thirty miles from the great International city of 

Atlanta, there is a little town called Acworth The first Industry ever to come to 

Acworth was a hosiery plant called Unique Knitting, Inc For seventy years generations 

of local families worked in this plant, which by last year employed about one-fourth 

of the local work-force. During the recent recession, high interest rates forced 

Unique Knitting to the wall, and the management searched desperately for new markets 

to increase their sales Almost by accident, they discovered that they could market 

their main product, argyle socks, in France, at exactly double the domestic U S price 

But the management had no remote idea how to launch an export venture, and had a hundred 

questions and fears they could not answer about the unknown legal complications of 

international trade They did, incidentally, conclude that the time required to obtain 

an export license for argyle socks might be too long for the company's survival

As a result, Unique Knitting closed its doors last yearifor the first time in
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seventy years, and a quarter of the work-force in Acworth is unemployed The closing 

of the plant, the sale of equipment, and the release of employees were announced, by 

a most unpleasant coincidence, during World Trade Week, 1982,. which we celebrated 

under the slogan, "U S Exports Mean Jobs "

I realize, Mr Chairman, that we cannot with the limited resources available ensure 

that every small business person in every small town will become overnight a sophisticated 

international trader, familiar with the ins and outs of the export administration 

bureaucracy, the latest terras and conditions offered through government-supported 

financial arrangements, or the grapevine of rumors about recent negotiations in Geneva 

It does disturb roe, however, that with all of the federal, state, municipal, and private- 

sector resources devoted to export education and assistance, so fundamental a failure 

in communications could occur in my own state, because I am sure the example of Unique 

Knitting has been repeated throughout the country, in virtually every Member's district

I truly believe a large part of the problem we have in converting the business 

community, out there in the real world, to the gospel of international trade, is that 

trade advocates tend to behave like—if I can continue the religious metaphor—devotees 

of some esoteric cult, with its own language and arcane rituals The term you frequent 

ly hear in Washington for the tightknit little group of lobbyists, lawyers, academicians, 

and agency and Congressional staff interested in trade legislation—"the international 

trade community"—is a token of the sense of inbred, secret knowledge we all fall prey 

to now and then

In turn, this attitude that trade advocates form some sort of special Elect tends 

to make us dwell far too much on the technical fine-tuning of each new instrument or 

program for trade promotion, while devoting far too little attention to ensuring that 

these instruments and programs will in fact be utilized by the businesses they are intended 

to serve
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When you remember the endless battles within two Administrations and three Congresses 

over each and every provision of the Export Trading Company Act, and the enormous sense 

of accomplishment—and even relief—which attended its final passage, it is discouraging 

f to realize now, as I have in talking to people in Georgia, that the average commercial 

banker or medium-sized manufacturer out there in the country Is no more Interested in 

forming or investing In an export trading company than in establishing a commune to 

live off the land Clearly, we need to give more attention to the implementation 

of trade programs, or we will have no tangible results to point to in urging the sort 

of new initiatives used so successfully by our competitors

One really essential means available for ensuring that trade programs and incentives 

are fully utilized, is to begin to look at the various federal, state, local, and 

private-sector efforts as potentially providing a coherent system of assistance and 

information on export trade Ultimately, we need to move towards the "one-stop— 

shopping" concept of export assistance and advice, so that the managers of a company 

like Unique Knitting in Acworth, Georgia, do not have to consult an organizational 

wall-chart, a Catalog of Federal Assistance, and a battery of high-priced lawyers to 

find out whether or not they can export their argyle socks to France

A whole range of questions have to be answered before we can develop such an inte 

grated system of export promotion The planning, budgeting, and targeting of state 

and local export promotion resources depends absolutely upon up-to-date data on trade 

flows and market opportunities Could the Department of Commerce perhaps place a 

higher priority on the rapid collection, analysis, and dissemlnation"of this data and 

intelligence, or must states, regional organizations, and port suthorities develop their 

own networks, as many of them are in fact beginning to do 7 In turn, might not state 

and local trade development agencies serve as a more efficient pipeline for information 

gathered through federal programs, than are district and regional offices under tight
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budgetary restraints 7

I mentioned earlier that states are becoming rapidly involved in export finance 

Are federal export finance programs being developed in coordination with emerging state 

programs to avoid overlap, and perhaps to create a one-stop application process' Could 

the Office of the U S Trade Representative provide reliable and up-to-date advice 

on the possible international legal implications of new state incentives to exporting 7

An ever-increasing number of public and private universities and research insti 

tutions are becoming involved in international trade research It sometimes appears 

that these institutions are competing with each other to stake out a share of a limited 

national research market Could they perhaps be encouraged to specialize more, and 

to target their research and educational activities towards local and regional economic 

development needs?

Finally, we have seen in recent months a proliferation of proposals for new federal- 

state jobs-creation and economic development programs Could some of the resources 

being lavished on federal and state agencies be earmarked for international trade 

development, and are trade agencies even involved in overall economic development 

planning*

The above questions are just a few of the issues which arise from merely one 

dimension of export promotion programs, intergovernmental relations. In terms of the 

issue before this Subcommittee, Export Administration, I would encourage members to 

keep in mind that export controls have a pervasive effect upon the whole welter of 

trade promotion efforts going on at every level of government and in the private sector 

Any changes you decide to make in the system of export administration, unless they lead 

in ^he direction of clarity and simplicity of administration from the point of view of
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actual and potential exporters, will undoubtedly, whatever their reasonableness or 

desirability as a matter of policy, take us further away from a coherent, effective 

system of export promotion.

I would also add that the debate on Export Administration will provide an acid 

, test of how effective trade advocates in Congress are in working together to ensure 

that trade promotion is treated seriously as a major national priority critical to 

the health of our economy Members of Congress who are exclusively concerned with 

the military, foreign policy, or even ideological aspects of Export Administration 

have their convenient forums and readily identifiable constituencies. One of the 

sad Ironies of export promotion is that its most important constituents—businesses 

and workers that could potentially benefit from new international sales—are not even 

aware of the issue.

Mr. Chairman, 1 appreciate the leading role you have taken in developing the 

House Export Task Forcel Much has been written about the proliferation of caucuses 

and task forces in Congress, but clearly, when you look at the divided jurisdictions 

over trade issues and the lack of any permanent forum, export promotion is one issue 

which simply cannot be addressed adequately without some special group of advocates 

I hope that during the debate over Export Administration, the House Export Task Force 

will play an active role in conveying information to members of the House who are not 

on this Committee; in developing an overall strategy with the Leadership, and in 

maintaining constant communications with Senators working on this issue.

Thank you.
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Mr. BONKER. The President's Export Council has attempted to 
identify various issues in export trade that ought to be the focus of 
the President and the legislative branch as we develop policies.

Export promotion is one. What essentially has the Governor 
come up with by way of recommendations to the PEC with respect 
to export promotion?

PEC RECOMMENDATIONS ON EXPORT PROMOTION

Mr. KILGORE. Well, there has been considerable discussion and a 
couple of resolutions on the work on the U.S. and Foreign Commer 
cial Service, encouraging and praising the administration for estab 
lishing a system of incentives for people in the United States and 
Foreign Commerical Service offices.

Another recommendation which lauded the merging of the U.S. 
and Foreign Commercial Service suggested that investment policies 
be integrated with export policies. We monitored the implementa 
tion of the Export Trading Company Act, though it is a little early 
to get the findings on that, though I do know the Governor in his 
testimony noted that for all the sound and fury about export trad 
ing companies, you can talk to the average commercial banker or 
medium-sized merchandiser particularly in the South, you will find 
that they are about as interested in investing in an export trading 
company as they are in selling flowers on the street corner; so I 
think the subcommittee will be developing some recommendations 
on how we can put a little more push in implementing the Export 
Trading Company Act

The Export Promotion Subcommittee has spent a lot of time 
looking at what the States are doing in export promotion now. 
From 1976 to 1980, State expenditures on international trade devel 
opment increased by 400 percent. I think if you had up-to-date sta 
tistics on that, the increase has been more than that. As several of 
the gentlemen from the Commerce Department noted earlier, the 
Federal Government is taking relative attitudes toward State de 
velopments than in the past. They are encouraging States to get in 
volved both in export promotion and export finance in interagency 
review of export policies at the State level, even in overseas activi 
ties. The subcommittee has been trying to analyze where exactly 
we are going in Federal-State relations in trade. In past years it 
was considered purely a prerogative of the Federal Government. 
Probably 10 years ago, nobody in the Commerce Department would 
have a good thing to say about States getting involved in export 
development. Things have really changed.

The subcommittee did draw up about a 30-page model for how 
States could work more effectively with the private sector, in co 
ordinating their own activities at the State level, particularly in 
the area of trade-related research, much of which is done in State 
universities or State-supported research institutions. The problem 
there is that right now you really have universities and think 
tanks competing in a national research market, and they are not 
targeting their research to local and residential needs.

I think in the future the subcommittee is going to make specific 
recommendations to the administration on how Federal economic
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development programs could assist the States in developing a 
really coherent trade promotion program.

STATE EXPORT PROMOTIONAL ACTIVITIES

Mr. BONKER. This is an interesting area, Federal-State roles with 
respect to export promotion activity. In the Northwest, governors 
are participating in trade missions.

Anyway, we have now various States not only going on missions, 
Governors leading delegations on trade missions, but States setting 
up trade offices in various countries. I think the State of Georgia 
has three or four different offices. This comes on the heels of Con 
gress' attempt to deal with this problem by giving businesses good 
representation with the Foreign and Commercial Service, and the 
placement in the embassies of a person totally committed to being 
a trade advocate for U.S. businesses.

Is it a good idea for States, all 48 States, to now start setting up 
offices in Paris, in London, in Athens, in Hong Kong, in Singapore, 
in effect, competing in their own way to draw more business into 
their State? Is that the way to go?

Mr. KILGORE. Mr. Chairman, I think historically, I know this is 
true for Georgia, a lot of States set up offices initially purely for 
the purpose of attracting reverse development into their States, 
and I don't believe the overseas commercial officers in the past 
have been that much involved in attracting investment.

In addition, there are certain things that a State official can do 
overseas, such as providing information on State permitting, envi 
ronmental conditions, schools, et cetera.

Mr. BONKER. Well, Commerce can provide that. It would well be 
a clearinghouse. I could imagine that Andy Young, who is a strong 
believer in trade, would be setting up offices in Africa to promote 
trade between the city of Atlanta and Mozambique or Zimbabwe or 
Somalia or some place like that.

I am not trying to be critical. I am trying to understand the 
proper role between the Federal Government and the various 
States, and how we can get the most out of export promotion. We 
could possibly say that the more the better—the more offices we 
have, the more entities involved, be they ports, States, cities, 
export trading companies, that are engaged in promoting United 
States, all of that is going to help enhance America's trade posi 
tion.

Has the Governor and his subcommittee ever looked at it in 
these more philosophical terms?

Mr. KILGORE. Not really in the subcommittee.
Well, there is some discussion of that in the model that the sub 

committee adopted. Frankly, Mr. Chairman, I don't think you will 
find with State budgetary problems what they are, that the States 
would continue to employ any resources in overseas offices, if they 
didn't consider it absolutely necessary.

I know in Georgia we have a very limited staff at those overseas 
offices. I know there has been some feeling in the past that there 
was sort of a vacuum in some areas, in the investment area.

Another example is that all State trade or even economic devel 
opment of programs are really very dependent on up-to-date State-
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by-State trade data and market leads. Traditionally, that has been 
the responsibility of the Federal Government, the Department of 
Commerce. I know there has been some criticism in the States in 
the past that State-by-State trade data and dissemination of trade 
leads through State offices was a relatively low budget priority in 
the Department of Commerce, again because they didn't consider 
their main task to be helping develop State trade programs.

The attitude is changed now very much during the last few 
years, toward State programs in the Federal Government; but I 
really think those overseas offices that the States developed at a 
time when the States felt like they couldn't really rely on the Fed 
eral Government to provide the information they needed.

If there is a new willingness to provide that kind of information 
without which we can't plan State trade development, then I guar 
antee you the States wouldn't want to spend money on duplicating 
what the Federal Government is doing.

Mr. MICA. Mr. Bereuter.
Mr. BEREUTER. Thank you, Mr. Chairman.
Mr. Kilgore, thank you for your testimony I appreciate your ex 

ample of the Acworth Argyle Association. It is humorous until you 
get to the end and they it is not so humorous. I would be curious to 
know if in fact an export license was really required, since that 
seemed to be the final impediment or question as to whether or not 
it would be worth the effort to secure it.

I think I have no questions, but thank you for coming.
Mr. KILGORE. Thank you.
Mr. BEREUTER. Thank you, Mr. Chairman.
Mr. BONKER. Do you have with you a copy of the package of 

State proposals for export promotion? You said you had developed 
something of a package to be made available to the States on 
export promotion.

Mr. KILGORE I don't have it with me, Mr. Chairman. I will be 
glad to submit it for the record. It was presented formally to the 
full President's Export Council.

Mr. BONKER. I remember that.
EXPORT TRADING COMPANIES

Is there anything the States can do to enhance the formation of 
export trading companies?

Mr. KILGORE That is a really good question, Mr. Chairman. I 
know that there has been obviously a lot of interest in it among 
State trade people; partially because there has simply been so 
much discussion of the trading company legislation and the concept 
for so many years, and also because so much of the discussion 
about trading companies was directed to small- and medium-sized 
businesses.

I know the problem that State people have in getting new export 
market companies interested, and particularly banks interested. If 
you get outside of the big national centers like in our State, Atlan 
ta, you simply have no interest, no knowledge, no concern for trad 
ing companies.

I know the States have been taking information provided by the 
Department of Commerce, various law firms, various accounting
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firms. I know in our State we have been actually going out and 
badgering people to read the information and to see if the various 
models for export trading companies might be applicable, but I 
think there is just an incredible attitudinal barrier out there.

Mr. BONKER. On thing that I would do as a State legislator would 
be to promote a means of financing the formation of export trading 
companies A lot of them have the capability and the potential 
markets but they lack the financial resources.

Now of course we allow bank holding companies to do this, but 
so far they are not moving with any record speed. They are all a 
little timid, given the international economic situation, and many 
of them have been bruised by their past experiences in internation 
al financing

We had a provision in the act that would provide money through 
the SBA, and through EDA to help get trading companies on line, 
but we had to drop that because of budget restrictions. But States 
could do this through bonds. They might find other ways in which 
to help develop trading companies.

I think States could also do something along the lines of export 
financing. A whole world economy revolves around credit—if there 
is no credit, there is no sale. The Japanese Government provides 
about 55 percent of the financing that goes into their exports to the 
United States through Exim, so that is another way the States can 
help. I would be interested in looking at the package.

Mr. KILGORE. I might note, Mr. Chairman, people from the Com 
merce Department mentioned this, but by my count, at least 20 
States have either introduced or are considering some sort of pro 
posal for State export financing. The problem they are running 
into even more than money is constitutional programs in certain 
States finding a capital pool.

Second, and I think this is something that maybe the Federal 
Government can help us with, there is a lot of concern that par 
ticular export financing schemes in the States might violate the 
GATT, and I know the_Department of Commerce is working on 
that, but it would be very nice if we could get some assurances or 
some guidance also from the U.S. Trade Representative's office.

Mr. BONKER. States may be able to do things that the Federal 
Government can't We can always go to GATT and say we can't 
handle those ornery States. They won't pay attention to us, espe 
cially Southern States.

Thank you, Mr. Kilgore, for being here today, and for your testi 
mony.

Mr. KILGORE. Thank you.
Mr. BONKER. The subcommittee stands adjourned.
[Whereupon, at 4 p.m., the subcommittee was adjourned.]





EXTENSION AND REVISION OF THE EXPORT 
ADMINISTRATION ACT OF 1979

THURSDAY, APRIL 28, 1983

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS, 

SUBCOMMITTEE ON INTERNATIONAL
ECONOMIC POLICY AND TRADE,

Washington, DC.
The subcommittee met in open markup session at 10:20 a.m., in 

room 2200, Rayburn House Office Building, Hon. Don Bonker 
(chairman of the subcommittee) presiding.

Mr. BONKER. The Subcommittee on International Economic 
Policy and Trade will come to order.

Today the subcommittee meets to begin markup of the Export 
Administration Act reauthorization.

It is uncertain whether we will be able to continue into the after 
noon, given the fact the full House will be taking up once again the 
nuclear freeze resolution.

We shall reconvene Friday morning, and most probably will not 
proceed into the afternoon. It depends on members' schedules and 
what progress we make on the legislation before us and activities 
that may be occurring on the floor. In any case, the subcommittee 
will reconvene on Monday afternoon. Hopefully at that time we 
will be able to conclude our markup session.

The full committee has scheduled a hearing on the Export Ad 
ministration Act on Thursday of next week and would like to pro 
ceed with full committee markup sometime during the following 
week. We are mandated by the Budget Act to have this legislation 
out of committee by May 15.

N So, we have a very tight schedule and anyone who follows this 
legislation knows that it is technical and complex. We must cope 
with the schedule and the complexity of the bill the best we can. I 
know that Mr. Roth is in the process of developing amendments. 
He has been working almost around the clock to meet our sched 
ule. I am hopeful that the subcommittee can accommodate all 
members' amendments to the Export Administration Act.

The procedure that we will follow will be that I shall move to 
take up H.R. 2761. 1 This bill incorporates a number of amend 
ments that I have introduced and the bill enjoys the cosponsorship 
of most of the members of this panel. If there is no objection, H.R. 
2761 will be the markup vehicle.

1 The text of H R 2761 appears in appendix 1
(981)
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The administration has proposed legislation that has been intro 
duced by Mr. Roth by request, H.R. 2500. 2 It is appears on the side- 
by-side comparative print before us together with HR. 2761 and 
the existing act.

The subcommittee met informally yesterday afternoon to discuss 
our approach to this legislation, given the fact that others will be 
developing amendments and we need to accommodate people's 
schedules as best as possible.

We agreed that we would proceed with the noncontroversial sec 
tions, if there are any in this bill, first, and hold the more interest 
ing sections of the bill until later, possibly Monday. The first sec 
tions of my bill, concerning violations and enforcement are fairly 
noncontroversial. I consider the more controversial sections to be 
in the foreign policy and national security control provisions of the 
act

I understand that both Mr. Roth and Mr. Berman have amend 
ments and at some point this morning, if we get through the first 
two sections of my bill, they will ask to proceed out of order to con 
sider their amendments.

I would like to call on Mr. Roth for comments.
Mr. ROTH Thank you, Mr. Chairman.
Mr Chairman, to begin with I would like to thank you for your 

consideration and your help in the hearings and also compliment 
all of the members of the subcommittee for the hard work and dili 
gence they have put into this bill.

I, myself, have spent hours reviewing the Export Administration 
Act It is one of the most complicated statutes. I have examined it 
section by section. I have reviewed, considered, and evaluated its 
provisions. It is based on a number of assumptions:

That we have a militarily critical technologies list. But we don't.
That we can make determinations about foreign policy. But we 

don't.
That we can differentiate between foreign policy and national se 

curity. But we don't.
I do not believe that this committee is prepared to reauthorize 

this statute. We are operating in an atmosphere where there is 
rusty judgment The American business community has not been 
treated fairly under this law. Congress has not exercised the degree 
of oversight necessary to make such law work Presidents have not 
followed the intent of Congress.

I have read the conference report on the 1979 statute. It is clear 
to me, but in the '3nd it provides for Congress to delegate signifi 
cant trade responsibilities to the President. The legislation has not 
worked.

I believe that at the end of this reauthonzation go-around we 
will repeat the same scenario of previous reauthorizations. We can 
make the law work. We have tried and tried, but without much 
success. The proof is the bitter, I must say understandably, reaction 
of the business community to how this act works

I commend the chairman for his efforts to resolve these problems 
with the legislation, but they don't solve the problems inherent in

2 The text of H R 2500 appears in appendix 1
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the act I will raise these questions here and in full committee and 
on the floor.

I want American business to be competitive. I want American 
business to be considered a reliable supplier. I want American 
labor not to suffer as a result of our export controls, but I want the 
United States to be able to act and I want the President to be able 
to act, whether he is of my party or the other party, and the legis 
lation we will probably markup does not give him, I believe, that 
flexibility.

Mr. Chairman, I ask you and I ask the subcommittee to let us go 
back to the drawing board. Let us pass the authorization measure 
of this bill and then carefully examine the issues involved without 
the time constraints of May 15.

This is the most important trade bill to come before this Con 
gress It is the most important piece of U.S. trade legislation to 
come before this Congress. I do not feel we will be exercising our 
constitutional responsibilities to regulate foreign commerce if the 
act is amended in a precipitous manner as we are doing now.

Let us pause before we act or we may report legislation which 
will not serve the best interests of our country, the President, the 
Congress, the business community, labor and, of course, the Ameri 
can people.

I thank you, Mr. Chairman.
Mr. BONKER. Thank you, Mr. Roth.
Any members of the panel have comments before we actually 

begin markup?
I would ask unanimous consent that we proceed with markup on 

H.R. 2761.
Mr. ROTH. Mr. Chairman, I object.
Mr. BONKER. If the chairman can have the attention of the mem 

bers of the subcommittee, I move at this time that the subcommit 
tee proceed to markup H.R. 2761.

Do I hear a second?
Mr. WOLPE. Seconded.
Mr. BONKER. All those in favor, indicate by saying "aye."
["Ayes" were heard.]
Mr. BONKER. Those opposed.
Mr. ROTH. No.
Mr. BONKER. We shall proceed with H.R. 2761.
The opening provisions of H.R. 2761 deal with the enforcement 

and violations sections of the act. In testimony before this subcom 
mittee we have been convinced that the Department of Commerce 
lacks the enforcement authority necessary to carry out their re 
sponsibilities under the Export Administration Act. The result has 
been that the U.S. Customs Service has assumed a greater respon 
sibility and has received funding from other Federal agencies for 
Customs' new program, called Operation Exodus. We are attempt 
ing to deal with the problem of having two agencies, two different 
Federal programs, and several funding sources to carry out what is 
very clearly the Department of Commerce's responsibility under 
the act.

So the subcommittee is attempting to respond by strengthening 
both the enforcement authority and the resources of the Depart 
ment of Commerce.
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You will find the first section of the bill on page 2 of the print. I 
might add that the subcommittee members may rely heavily on the 
excellent briefing documents that have been prepared by staff. 
Each provision of the markup vehicle is keyed to a tab letter in the 
briefing notebook, where the members will find a summary of the 
provision and a comparison to the present act. I think you will find 
these very useful in our consideration of this legislation.

VIOLATIONS
The first section deals with violations of the act. The first provi 

sion in the bill would make conspiracy and attempt to export ille 
gally an explicit violation.

The purpose here is that the present law now covers illegal ex 
ports of goods or technology, but does not explicitly cover the at 
tempt or conspiracy to export illegally. This has been a common 
theme of those who have been critical of the enforcement of the 
act, and I think we should make explicit in the statute that even 
the attempt to export illegally is a clear violation of U.S. law.

The administration's request has similar language, but we feel 
ours is a little clearer and a little stronger.

Is there any discussion on this provision?
Mr. ROTH Mr. Chairman, I agree with the provision that you 

have enunciated. I think that we probably should go a little bit fur 
ther than that.

I have a multilateral export control amendment. I would like to 
at some point offer an amendment to increase penalties for viola 
tions of multilateral export controls, in that we are not asking to 
expand Cocom, but to increase the penalties for leakage from 
Cocom.

Mr. BONKER. Mr. Roth, this amendment deals with the definition 
of violations. We do have other sections of the legislation which 
deal with penalties, and with Cocom countries. One of those would 
be the proper place to raise that issue.

Any further comment on this provision of the bill?
Is there any objection?
If not, we will proceed to the next page.
The next provision requires notice to Congress of any exemption 

from a general restriction on exports.
Presently the Secretary may, on his own authority, grant excep 

tions to a civil order denying authority to participate in U.S export 
trade. I think the example that is relevant here is a recent case 
involving a prohibition on exports of aircraft and aircraft parts for 
Libya. You may recall a few years ago Libya was one of four coun 
tries that was identified as a terrorist country, thereby making 
them subject to foreign policy controls. We subsequently banned all 
exports to certain parties under investigation for allegedly supply 
ing U S. aircraft and related goods to Libya, in violation of those 
foreign policy controls. But the Secretary authorized an exception 
which enabled a foreign firm to continue to make sales to Libya.

Congress intends for all controls to be universally applied, so this 
provision requires the Secretary to notify Congress if in the future 
any company is exempted from a denial order

Mr MICA Mr Chairman.
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Mr. BONKER Mr. Mica
Mr. MICA. Once we have been notified, is there a time limit 

within which we must react or is there some action we must take?
Mr. BONKER. In this particualar case if the Secretary provides an 

exception to a denial order, he is thereupon required to notify Con 
gress so that we can be aware of the justification for that exception 
and register our views.

Mr. MICA. For purposes of clarification, and I would assume the 
record, it would be the intent that the Secretary notify us first and 
then after notification there should be some type of consultation 
and then proceed?

Mr. BONKER. This is merely a notification. It does not provide 
any mechanism for Congress to disapprove. Often by making our 
views known we can influence their decision internally.

Mr. MICA. The point I was getting at is that it seems to me on 
some of the notifications we had we were notified that tomorrow 
such a department was taking action and we didn't seem to have 
adequate time

I recall certain Secretaries of State coming before the committee 
and the committee saying we didn't feel it was appropriate notice. 
At least from this member's point of view—I don't know what 
weight this record carries—I agree with the amendment.

I would only hope to say that my intent in reading it is that we 
be given some kind of knowledge so that we could in some way 
have some dialog with the administration.

Mr. BONKER I think the gentleman makes a good point. Possibly 
the best way to handle that is to provide in the report that the Sec 
retary notify Congress prior to the issuance of that exception.

Would that be satisfactory?
Mr. MICA. That is an excellent suggestion
Mr. BONKER The staff will make a note of that.
Mr. ROTH. Mr. Chairman
Mr. BONKER. Mr. Roth.
Mr. ROTH. If I can give my views, I would say that this is some 

what ambiguous. We don't know whether this refers to the entire 
act or it refers only to foreign boycott regulations. I think it is 
somewhat unclear.

Now, the question I would raise is: Each and every time the ad 
ministration changes a rule or makes amendments, are we going to 
make the administration report to Congress7 Who is going to 
review this report to Congress? Are we going to set up a special 
committee or special panel?

We are really loading up the system and I think we are going to 
be choking the system. I think this is a very serious clause. I think 
it is very ambiguous and unclear.

Mr BONKER The gentleman should be aware that the Secretar 
ies routinely notify the Congress on a number of matters, such as 
the imposition or extension of foreign policy controls.

As of January 20 of this year, Secretary Baldrige so notified Con 
gress. In the letter he included all the various categories of con 
trols. So there is a very clear dialog between the administration 
and the Congress regarding the status of these controls.

What we are simply saying by adding this language—and it 
would be consistent with your earlier expressed concern about



986

other countries and their compliance with these controls—is that 
in the future if we are going to prohibit a U.S firm from selling 
aircraft equipment to parties in Libya, then we also should be 
aware if the Secretary gives permission to another country to con 
tinue supplying U.S. origin goods to those parties. The Congress 
ought to be aware so that we can at least express our views and, if 
appropriate, register our opposition. Otherwise, our controls serve 
very little purpose. It does not set up any elaborate new procedure. 
It is very consistent with what the Secretary already does.

Mr. Mica.
Mr. MICA. Mr. Chairman, I was going to state—maybe the staff 

can correct me if I am wrong—that in this limited area where ex 
ceptions to civil orders are granted there has been a very, very 
small number in this specific area.

Is that correct?
Ms. ROVNER. That is correct.
Mr. MICA. So, I don't think there would be a massive backlog 

here.
Mr ROTH. Mr. Chairman.
Mr. BONKER. For the record, let me announce that the subcom 

mittee will be assisted today by Ms. Carol Rovner, who is on the 
staff of the subcommittee, and Ms. Sandy Strokoff, who is a legisla 
tive counsel to the House.

Mr. Roth.
Mr. ROTH. Thank you.
Mr. Chairman, as you pointed out, the Secretary is already re 

porting to Congress. So it would seem to me that the provision 
would be somewhat redundant if they are already complying with 
it. I really question whether this provision is needed.

Mr. BONKER. Is there any further comment on this provision?
The procedure will be for me to ask unanimous consent to accept 

each of these provisions. If there is an objection, we will move to a 
vote. If there is no further comment, I would ask unanimous con 
sent that we approve the provision that is before the subcommittee.

Mr. ROTH. Mr. Chairman, I reserve the right to object.
Are we going to be able at some date in the future to offer an 

amendment as we take up section by section?
Mr. BONKER. Mr. Roth, if you want to make specific requests to 

reserve the right to come back, that will be the subcommittee's de 
termination, but we have a long way to go on this legislation and if 
we are going to complete our work in time for us to meet the full 
committee deadline, we have to work expeditiously on it.

These were supposed to be relatively noncontroversial sections. 
We have not even gotten into the more testy areas of the legisla 
tion

At any time you can always ask unanimous consent to go back, 
but, of course, that is subject to an objection from the subcommit 
tee. Anyway, it is my hope we can move expeditiously on this bill.

Mr. ROTH. Mr. Chairman. 
\ Mr. BONKER. Yes.

Mr ROTH I realize that you intend to move very expeditiously 
and I want to continue in every way we can. That is why at yester 
day's meeting I asked that we delay it somewhat because the 
amendments were not ready.
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You did mention you would like to move forward with all due 
dispatch and I can see your point, but this is a very technical and 
very detailed statute. It is probably more technical and more de 
tailed than any others we have wrestled with in the Congress for a 
long time.

I just want to have the right to go back at some time before we 
send the bill to the entire committee to make some of these correc 
tions.

Mr. BONKER. I understand the gentleman's concern. Is there any 
objection to this provision that was just considered?

If not, we will proceed to the next section.
This next section relates to further strengthening of the viola 

tions provisions in the act, something which has been recommend 
ed I think both by the administration and in Senator Nunn's pro 
posal which has been introduced in the other body

It actually provides for forfeiture of the property involved in vio 
lations of the act. So, what we will attempt to do is require those 
who have been convicted of violating the provisions of this act to 
forfeit the equipment that was involved in the illegal export.

Is there any comment on this provision?
Mr. Mica
Mr. MICA. I have no objection, but I don't see that in the black 

notebook.
Ms. ROVNER. It is behind tab C, about six pages back. The page is 

headed, "Criminal Forfeiture". Tab C begins with two pages on 
denial orders, followed by four pages on import control, and the 
seventh page is "Criminal Forfeiture".

Mr. BONKER Hearing no objection, we shall move to the next sec 
tion.

H.R. 2761 contains only a technical amendment on page 5, so we 
move to page 6

ENFORCEMENT

You may refer to tab D. We have moved from the violations sec 
tion to the enforcement section. The amendment attempts to pre 
serve and strengthen the shared enforcement responsibilities of the 
Commerce Department and the Customs Service.

Let me elaborate for a moment.
In the last several years the Customs Service has gotten heavily 

involved in the enforcement of the Export Administration Act. 
This has been done more or less through the back door, in that the 
funding came from the Department of Defense. The result is that 
the Customs Service is asking this year for $30 million, and that is 
probably what they expended last year, for enforcement through a 
progrm called Operation Exodus. This is compared to what the De 
partment of Commerce has been spending, around $3.5 million.

This has resulted in much confusion and anger among U S ex 
porters in that they now have two Federal agencies and two Feder 
al enforcement programs

You will note that the 'U.S. Customs Service has no explicit au 
thority in the existing act. This is something which has been either 
implied or developed as a result of enforcement authorities in other 
acts.

28-755 0-86-32
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We have been working with the Ways and Means Committee to 
try to sort this out so that we could make sure that the Customs 
Service and the Department of Commerce have distinct enforce 
ment powers and that we don't have this overlap and confusion in 
the future. The result of that has been the amendment before you 
which, first, attempts to make this delineation and, second, beefs 
up the Commerce Department's authority under the enforcement 
provisions and provides Commerce with the necessary resources to 
do the job.

So, we will attempt to walk through the various provisions before 
us.

The first provides needed additional enforcement authorities to 
Commerce. It also sets the parameters for the Customs Service.

What we attempt to do is to strengthen Commerce's enforcement 
authority by permitting its enforcement personnel to execute war 
rants, make arrests, conduct searches and execute seizures without 
warrants and to also carry fire arms in enforcement activities. 
Presently lacking these specific powers, Commerce is more or less 
forced to go to Customs because their personnel are presently so 
empowered.

So, I think this represents an effort to cut through the duplica 
tion and to provide the necessary resources particularly for the 
Commerce Department to do the job right.

Mr. ROTH. Mr. Chairman.
Mr BONKER. Any discussion?
Mr. Roth.
Mr. ROTH. Thank you, Mr. Chairman.
I am not disagreeing with what you have stated here," Mr. Chair 

man I just wish we had more people to voice objections at some 
point because you are such a nice person, I hate to disagree with 
you.

I think it would be unfair if I did not quote a sentence from your 
bill here and give my views on it. It says, "Shall be limited to"— 
what section is that? Section (3)(a)?

Mr. BONKER. You are on page 6?
Mr. ROTH. Page 6, section (3)(A).
Mr BONKER. What line?
Mr. ROTH. Line 17.
Mr. BONKER. OK.
Mr. ROTH. "Shall be limited to inspection of or other search for 

and detention and seizure of goods or technology at those places in 
which such officers are authorized by law to conduct such searches, 
detentions and seizures."

There isn't much flexibility there. It seems to me we are being 
almost unduly restrictive.

What about probable cause? Under Anglo-Saxon law we have the 
old concept of probable cause. We would be really tying the hands 
of Customs I think as I interpret it.

Mr. BONKER I think enforcement authorities are already so con 
strained. We have a constitutional problem here that we have to 
deal with. The courts in the past have been sensitive about any 
thing that authorizes search and seizure without warrants any 
where but at borders.
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Apparently the courts are not to concerned about proceeding 
with these activities without a warrant if it involves our borders or 
in this case port facilities. But to give the Customs Service or any 
body the authority to engage in this activity at random anywhere 
is to give them new authority that possibly is in conflict with con 
stitutional rights and with court rulings of recent years.

What we are attempting to do is keep these authorities compati 
ble with recent court decisions.

Mr. ROTH. Mr. Chairman.
Mr. BONKER. Mr. Roth.
Mr. ROTH. I wonder if Ms. Rovner or someone can give us a brief 

history or example of where Customs has not complied as we would 
like to see them comply. Is there a reason for this particular 
clause? Is there some history or some example? Are we trying to 
correct something in the law that needs correcting?

Mr. BONKER. Ms Rovner.
Ms. ROVNER. Mr. Roth, I don't believe the provision attempts to 

correct something. I would defer to legislative counsel on this pro 
vision. I think it simply refers to the fact that Customs is author 
ized to conduct searches and seizures in certain places and we are 
referring to that existing authority for Customs to use in the en 
forcement of this act.

Mr. BONKER. Ms. Strokoff, the legislative counsel.
Ms. STROKOFF. This provision does not give Customs broader au 

thority than it has now. We are referring to the authority Customs 
has now under the laws, whether under title 19 or under the Con 
stitution, to conduct its activities in those places authorized by law.

Ms. SNOWE. Mr. Chairman.
Mr. BONKER. Ms. Snowe.
Ms. SNOWE. Is the Commerce Department assuming the same re 

sponsibility and authority that Customs already possesses?
Mr. BONKER. You are correct.
Mr. BEREUTER. Mr. Chairman.
Mr. BONKER. Mr. Bereuter.
Mr. BEREUTER. Is it the practice in this subcommittee that we 

may occasionally call for information from the administration wit 
nesses?

Mr. BONKER. Yes; the administration is represented here. There 
is no problem with calling upon them to comment on any of the 
provisions.

Ms. SNOWE. Will they identify themselves?
Ms. ROVNER. William Archey, Deputy Assistant Secretary of 

Commerce for Trade Administration, is here, and William 
Beechner, Deputy Director of the Office of East-West Trade, is rep 
resenting the Department of State.

Ms SNOWE. Mr. Bereuter.
Mr. BEREUTER. Does the gentleman from Commerce have any 

comment he would like to give?
Mr. BONKER. This is something of a jurisdictional issue between 

the two Departments enjoying enforcement responsibilities. Both 
want to do the program. Mr. Archey is now with the Department 
of Commerce, but he used to be Deputy Commissioner of the Cus 
toms Service. We are anxious to hear your views.



990

STATEMENT OF WILLIAM T. ARCHEY, DEPUTY ASSISTANT SEC 
RETARY FOR TRADE ADMINISTRATION, DEPARTMENT OF COM 
MERCE
Mr. ARCHEY. Mr. Bereuter, which part of the two sections are 

you referring to, the one on limited authority——
Mr. BONKER. Mr. Roth raised the question about whether or not 

the authority without warrant ought to be limited to borders or 
dockside activities.

Mr. Bereuter I think is asking a broader question.
Mr. BEREUTER. I am asking for comment in general. I would like 

to have the concern of Mr. Roth addressed in your comment, if you 
would please.

Mr. ARCHEY. The administration view on it is, acknowledging the 
chairman's comment, that there has been a bit of a turf battle be 
tween Commerce and Customs which I don't believe anybody can 
deny.

That we are not interested in limiting the Customs Service capa 
bilities to continue to conduct investigation and to continue to 
exert their authorities because we don't think that is germane to 
what has been going on in the turf battle.

We also feel in certain instances it is appropriate, in fact, for 
Customs, where they have done inspections mainly through investi 
gation, that that would be probably within their jurisdiction.

On the issue of the constitutional aspect, also having been in 
Customs——

Mr. BONKER. Before you move into that, Mr. Archey is saying the 
administration has not really come to grips with who ought to have 
enforcement authority because it has been a difficult issue within 
the administration.

Commerce wants to retain it, Customs wants to assume it. They 
have not come up with a clearly definitive position

Mr. BEREUTER. I did not expect them to, but we ought to demon 
strate what we are looking for, and I am prepared to make a 
choice.

Mr. ARCHEY. On the other point, on the issue of search and sei 
zure, the type of search and seizure we are talking about, and I am 
not even clear about this, not being a lawyer, but from my own 
Customs experience the seizure authority the chairman suggested 
on imports at the port is without warrant and has been upheld by 
the Supreme Court, but is also highly restricted for any other 
agency. As some of you may know, having traveled overseas and 
come back, that is very powerful authority

But I am not sure whether that authority, in fact, is applied to 
the types of inspections on outbound shipments. I don't think it is. 
Maybe legislative counsel could address that.

There is a very large distinction between that search and seizure 
which is without warrant incoming at port of entry, what we call 
Customs authority, versus that authority to do outbound inspec 
tions and making seizures or inspecting without warrant.

Mr. BONKER. Any further comment on this provision?
Mr. MICA. A point of clarification, Mr. Chairman.



991

Maybe I misunderstood Mr. Roth's question. You have asked the 
question about probable cause, was line 17 through 20 overlooking 
probable cause? Was that your question?

Are we limiting Customs or anybody in not utilizing probable 
cause?

Mr. ROTH. That is the question I am asking It is not my bill, so I 
can't tell you.

Mr. BONKER. What we are attempting to do, Mr. Mica, is to deal 
with the constitutional question of whether the Customs Service 
has the power to engage in search and seizure and other activities 
without a warrant and in places other than at the borders and at 
the dockside.

So, by putting this language in, we say that they are vested with 
that authority within their jurisdiction, but to go out into the com 
munity somewhere with the same power without a warrant runs 
into a constitutional issue. So, we are just attempting to deal with 
that constitutional problem by this provision.

Is that a fair reply?
Mr. MICA. I am embarrassed to say "No."
Mr. Roth, if I may ask again, I misunderstood this—if I may give 

a case so that I put it in different terms, Mr. Roth says in other 
words, there is a situation where probable cause exists?

Does this language say that even though that situation exists, 
that Customs or Commerce, or whoever, cannot act?

Mr BONKER Mr. Mica, they can act without warrant on the bor 
ders and on the docks, because that is where they have authority.

Mr. MICA. I understand that.
Mr. BONKER. The issue is whether they possess that same author 

ity to engage in seizures and these other law enforcement activities 
outside that area.

In other other words, can they go into your home without a war 
rant based on probable cause that that person is engaged in illegal 
activity.

The court has said that we have no problem with Customs pos 
sessing that authority without warrants in their areas, but outside 
their areas, the courts are-very sensitive about that

That is not a major issue in here, but I think it is good that you 
are raising these questions.

Mr. ROTH. Mr. Mica, it is unclear to me. That is why I raised the 
issue I agree with you, I think it is a subject of interpretation. I 
don't think it clarifies it

Mr. MICA. If I understand the chairman correctly, within the 
areas that they can act they have much.broader powers, in effect, 
they don't have to have probable cause; they can just search be 
cause that is their function, that is a requirement, and that is 
something you agree to do when you ship goods or, as you say, go 
overseas and come back

I would assume that we are not limiting anything here.
Mr. BONKER. Mr. Mica, why don't we proceed without action on 

this provision and request that legislative counsel provide the sub 
committee with some legal analysis on the questions that have 
been raised by you and Mr. Roth. We will try to pick up on that 
tomorrow perhaps or Monday
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I was hoping that we would not be faced with votes on the floor, 
but this is the case. We will allow approximately 15 minutes for 
members to go over and vote. The subcommittee will resume its 
markup beginning on page 7 at 11:25.

[Whereupon a brief recess was taken.]
Mr. BONKER. The subcommittee will come to order and resume 

the markup of H.R. 2761.
We are now on page 7 of the comparative print.
The significant provision on this page comes on line 6 and pro 

vides that notwithstanding any other provision of law, not more 
than $15 million may be expended by the U.S. Customs Service in 
any fiscal year in the enforcement of export controls.

You will recall I said at the outset that we presently have the 
administration's request for the Department of Commerce and 
beyond that we have the Customs Service request for $30 million to 
carry out its Operation Exodus Program.

What we propose to do is to provide $15 million to the Customs 
Service for that purpose.

Is there any comment?
Mr. ROTH. Mr. Chairman, reviewing the action taken in Ways 

and Means, that has been, I think, changed to 14 rather than $15 
million. Maybe we should make that compatible with the Ways and 
Means action taken in that subcommittee.

Mr. BONKER. Mr. Roth proposes to reduce the $15 million to $14 
million to make it consistent with the recent action by the Ways 
and Means Committee.

Do I hear any objection?
Not hearing any objection, we shall move to page 8.
We have now completed action on the enforcement and viola 

tions provisions of H.R. 2761. The only remaining provision will be 
the one issue raised by Mr. Roth concerning Customs Service au 
thority and we will receive some legal direction on that before we 
take it up again.

We will now move to another section of the act This is the one 
that covers the licensing provisions

TYPES OF LICENSES

The Department of Commerce has the authority to issue or deny 
export licenses There are several types of licenses presently pro 
vided for by the regulations, such as the distribution license, the 
project license, and the service supply license. These licenses, as I 
understand it, have been developed by the Department of Com 
merce in association with other agencies involved in this process.

What we propose to do in the provision before us is to codify 
those licenses. I am referring specifically to subsections (B), distri 
bution license, (C), project license, and (D), service supply license. 
So, we attempt to codify what is already in existing regulations.

Second, under (E) we would add a comprehensive operations li 
cense. This would be a new type of license that would allow day-to 
day transfer of goods and technical data to subsidiaries and licens 
ees in Western countries.

What we propose to do by the addition of this comprehensive op 
erations license is to extend the same licensing privileges, if you
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will, that now exist with the shipment of goods, to technology. So, 
the license would cover both technology as well as goods. This 
would make it possible for parent companies to transfer technology 
to their subsidiaries without necessarily proceeding on the basis of 
a separate license for each transaction.

Are there any comments on this provision?
Mr. BEREUTER. Mr. Chairman.
Mr. BONKER. Mr Bereuter.
Mr. BEREUTER. I think this is one of the most important changes 

in this legislation as far as this member is concerned, and even 
though we have relatively limited use of the qualified general li 
cense, I think there is no reason for that to be eliminated.

I am particularly pleased. I think we are going to solve some of 
the problems through the introduction of the comprehensive oper 
ations license. That is one of the provisions I will support to the 
end, hearing no significant arguments to the contrary.

I commend you for your efforts in that respect.
Mr BONKER. Thank you, Mr. Bereuter. Your comments in sup 

port of the provision are welcomed.
Mr. Mica.
Mr. MICA. I totally agree with Mr. Bereuter. I have a section re 

garding the comprehensive operations license that will go into the 
national security section. Because we are dealing with licenses 
now, we don't have to bring that up at this time?

Mr. BONKER. The gentleman is correct.
Mr Roth.
Mr. ROTH. I also would like to add that I have a perfecting 

amendment which I know will be noncontroversial. I would like to 
offer it at some time.

Mr. BONKER. Is this on this page?
Mr. ROTH. Yes.
Mr. BONKER. Under what line?
Mr. ROTH. Dealing with the entire section from (A) to (E). I don't 

have the amendment ready, I am sorry. I can't give you the specif 
ics of it. But I think you will agree with it. [Laughter.]

I want you to say yes.
Mr. BONKER. Will the gentleman explain his amendment?
Mr. ROTH. My amendment deals with the monitoring of the li 

censes. I think it is something that is needed as I review this legis 
lation. If the chairman would give me a chance to get the amend 
ment, I would be more than happy to share it with him

Mr. BONKER. I am advised that the amendment will be prepared 
for tomorrow morning's markup session. So, Mr. Roth, we will re 
serve your right to come back to this section and you may offer 
your amendment at that time.

Mr. ROTH. Thank you, Mr. Chairman.
Mr. BONKER As I understand it, the amendment does not reject 

subsections (A) through (E), which is the subject of the current dis 
cussion?

Mr. ROTH. It does not reject it, no, Mr. Chairman.
Mr. BONKER. Do I hear any objection to the provision which 

would codify distribution, project, and service supply licenses, and 
add comprehensive operations license?

Do I hear any objection to those provisions?
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If not, it will be so ordered, Mr. Roth reserving the right to come 

back and add a new subsection perhaps at the session tomorrow 
morning.

The subcommittee will proceed to the next section, which relates 
to the President's waiver of foreign availability on national securi 
ty controls.

We have other provisions dealing with foreign availability later 
in the bill. If there is no objection to the provision here, we can go 
ahead and accept it so that we can move with some continuity 
through the legislation.

If there is some objection, we could hold the provision until we 
get to other areas of the bill that deal with national security and 
foreign availability.

Mr. Roth, what is your pleasure?
Mr. ROTH. I would like to reserve my right to object, Mr. Chair 

man.
Mr. BONKER. The staff will note that when we take up the issue 

of foreign availability, we should come back to page 8.
We now move to page 10. This page begins our discussion on na 

tional security controls.
NATIONAL SECURITY CONTROLS

For the benefit of members here, our consideration of amend 
ments to the national security section covers pages 10 through 22. 
You can find the narrative on that beginning at tab "G."

This is a proposal that would in effect eliminate licenses for ex 
ports to Cocom destinations. Cocom, of course, includes the NATO 
allies, minus Iceland, plus Japan.

This is an issue, to use a familiar phrase, that deals with West- 
West trade, and concerns licensing requirements for the export of 
equipment between the United States and other Western countries.

My provision would eliminate the licensing of exports to coun 
tries which are members of Cocom. The present authority in the 
act is used to require validated licenses between U.S. manufactur 
ers and countries who are members of the Cocom community.

Mr. Roth.
Mr. ROTH. Mr. Chairman, I do have a major amendment. I would 

ask your indulgence to lay this over until tomorrow morning.
Mr. BONKER. The gentleman objects to our consideration of this 

provision at this time.
Does anyone care to discuss his objection?
Mr. MICA. Mr. Chairman, the only question I would raise, and I 

raise it in a sincere way, I would take it that if there are no objec 
tions and we continue not to object, that we really will have some 
of the amendments to move on in the next day or two? 
• Are we at a point when we can expect that?

Mr. ROTH. As I told the chairman, tomorrow morning we will 
have the amendment here and we expect to go over it. This is why 
yesterday I asked for a delay of a day or two, beginning next week 
because I didn't think time was of the essence as far as the bill is 
concerned.
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It is very important for us to review these amendments. Other 
wise, we bring it to the full committee and we will be wasting the 
full committee's time if we don't resolve the issues here.

By tomorrow morning we should have the amendments.
Mr. MICA. Do you have amendments like this on every section?
Mr. ROTM. Not on every section, but we do have a number of 

amendments, yes.
Mr. BONKER. I think it should be pointed out that in an informal 

discussion yesterday the subcommittee agreed not to take up con 
troversial amendments in this afternoon's session, allowing the 
ranking minority member an opportunity to develop his proposals.

So, I think it is entirely consistent with our earlier agreement.
Mr. Bereuter.
Mr. BEREUTER. Mr. Chairman, I would like to have a clarification 

from counsel whether or not Greenland is covered by Cocom 
through Denmark? Could that be checked in the meantime'''

Mr. BONKER. Ms. Rovner.
Ms. ROVNER. I will defer to Mr. Beechner at State.
Mr. BEREUTER. If the information is not readily available now, I 

would like it later
Mr. BONKER. This is the first time our staff has been stumped on 

something. Is the State Department prepared to answer this? If so, 
you will come up to the microphone and identify yourself.

Do you fully understand the question?

STATEMENT OF GRANT D. ALDONAS, OFFICE OF EAST-WEST 
TRADE, DEPARTMENT OF STATE

Mr. ALDONAS. I am Grant Aldonas. I hope I can clarify it.
Greenland," since it is part of the territory of Denmark, is consid 

ered to be a part of the Cocom agreement, although the two are in 
separate country groups under the export administration regula 
tions on which I would defer to the Department of Commerce as 
the administering agency.

Mr BONKER Mr. Bereuter, how on earth did you come up with 
that question?

Mr. BEREUTER. I would like to have additional information on it.
[The information referred to follows ]

UNITED STATES RELATIONS WITH DENMARK
Since the resignation last September of the Social Democratic Government led by 

longtime Prime Minister Anker Jorgensen, Denmark has been ruled by a four- 
party, minority coalition headed by Conservative Prime Minister Poul Schluter 
This is Denmark's first Conservative-led Government since 1901 The coalition ac 
counts for only 66 out of 179 seats in the Danish Folketing (parliament) The Social 
Democrats, who had governed, either in coalition or as a minority, for most of the 
post-war period, remain the largest single party, with 62 Folketing members

The current government took office when the Social Democrats voluntarily relin 
quished power in the face of mounting deficits and economic problems Prime Minis 
ter Schluter immediately imposed budget cuts, suspended wage indexation and took 
other bold steps to address the country's economic problems His government has 
succeeded in getting most of its economic program through parliament, and it is 
hoped that lower interest rates and falling oil prices will help curb inflation and 
spur a needed recovery in investment

U S relations have been excellent with the Schluter Government, which has reso 
lutely supported Alliance positions such as the INF dual-track strategy However, 
the Social Democrats, in opposition, have become increasingly critical of the Danish 
Government's security policies, which they had supported when in office On May 26
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they forced through a parliamentary resolution calling for a delay in INF deploy 
ment which necessitated Danish footnotes to June communiques issued by NATO 
ministerial meetings

Greenland remains under Danish sovereignty, but since May 1979 enjoys home 
rule resulting from a referedum approved by 70 percent of the electorate The home- 
rule legislation transfers responsibility for most internal functions to Greenland It 
reserves for the central Danish Government jurisdiction over defense, foreign affairs 
and national finances, but provides for close consultation on any aspect of those 
matters which impact on Greenland's special interests

On February 23, 1982 a majority of Greenlanders voted in a consultative referen 
dum m favor of Greenland's withdrawal from the European Community, of which it 
had automatically become a part when Denmark joined the Community in 1973 
The Danish Government has been carrying out negotiations with the EC on the 
terms of Greenland's withdrawal and its inclusion among the EC's Overseas Com 
munities and Territories, which would permit maintenance of close institutionalized 
links between Greenland and the EC Greenland's home-rule government is pressing 
for a rapid conclusion to this process

Following Greenland's April 12, 1983 elections, the socialist (non-communist) 
Siumut Party, led by Home-rule Chairman Jonathon Motzfeldt, retained 12 of the 
26 seats in the Greenlandic Landstmg (parliament) It continues to control all the 
seats on the home-rule executive as a minority government The Siumut Party had 
held a majority in the Landstmg since the first home-rule election in 1979 In the 
April vote, a Marxist independence party, Inuit Ataquatigut, won 11 percent of the 
vote and gained representation (2 seats) for the first time

American interests in Greenland are first and foremost security-related The most 
important elements of the U S military presence, which began during World War 
II, are the USAF bases at the Sondrestrom and Thule which support Distant Early 
Warning (DEW) Line ground-radar sites in Greenland, carry out weather observa 
tion services, provide aircraft stop-over support and would assist aircraft recovery in 
wartime The Motzfeldt Government is expected to continue to steer the home-rule 
government on a centrist, pro-NATO course, although Danish peace groups and the 
media have recently stepped up criticism of the US military presence Motzfeldt also 
had raised concern over U S base modernization activities during the election cam 
paign

Mr. BONKER. I would suggest that the various departments 
within the administration come up with a brief joint communique 
that would respond to Mr. Bereuter's request.

Mr. ALDONAS. I might add it is a point of some moment. I know 
we were discussing it yesterday.

Ms. SNOWE. Do we have any idea how many amendments will be 
offered?

Mr. BONKER. Insofar as I know, the bill that we are marking up 
incorporates most of the amendments. Mr. Berman has at least one 
amendment on this side. Mr. Mica will have one amendment per 
haps. From that point on I will have to defer to Mr. Roth.

Mr. ROTH. Thank you, Mr. Chairman.
I think we will have maybe 12 amendments, but some of them 

are very minor.
Mr. BONKER. Well, that is to be seen.
Mr BERMAN On the provision that exempts from export licens 

ing under national security controls trade to Cocom countries, 
there is a note in there, that you still have the ability with respect 
to specific exporters to say they would have no license because of 
previous violations.

Mr. BONKER. This would not apply to those companies that have 
been denied export privileges because of previous failure to comply 
with export licensing requirements.

Ms. ROVNER. I think the provision Mr. Berman is referring to ap 
pears on lines 3 through 6 of the amendment. That provision would
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allow the Secretary of Commerce to require notification that a 
shipment has taken place

Was that your question, Mr. Berman?
The Secretary of Commerce could require notification to the De 

partment that an export had been made, but the provision would 
eliminate the requirement of licensing prior to export and the 
delays that accompany that for the exporter.

Mr. BERMAN. The note in the text says one of the major benefits 
of this is that we are reducing tremendously the number of licenses 
that are required.

Mr. BONKER. Reduced by approximately one-third the 75,000 li 
censes.

Mr. BERMAN. Presumably this will bring quicker action on East- 
West trade and other licenses. In the note it says in six instances, 
out of all the thousands of licenses requested, a license has been 
denied for export to a Cocom country of a Cocom list product. The 
U.S. exporter in these cases, had already been denied export privi 
leges.

It sounds like there is some provision of the law that says this is 
a bad character and we don't give this person export licenses, 
period.

Ms. ROVNER. This is the denial order provision that came up ear 
lier in the subcommittee's discussion today. The most severe penal 
ty under the statute is denial of the privilege to participate in U.S 
export trade

Mr. BERMAN Once that is denied, an individual who comes 
under that penalty has no ability to export to any country, I take 
it?

Ms. ROVNER. Depending on the terms of the denial order. It could 
be that broad, or more limited.

Mr. BERMAN. In other words, the adoption of this provision will 
not dilute the effectiveness of that potential penalty?

Ms. ROVNER. A denial order could still be imposed against any 
violator.

Mr. BERMAN. That would prevent a person shipping even to 
Cocom countries?

Ms. ROVNER. They would be prohibited and would incur addition 
al penalities if they did.

Mr BONKER. Mr. Roth has a pending amendment to this section 
and has objected to our further consideration of national security 
controls So that objection will be honored.

I will ask, does any member of the panel have any amendments 
that pertain to the provisions of the act that relate to national se 
curity controls?

Mr. ROTH. Would it be proper at this moment to offer this 
amendment—is this the appropriate time for the amendment'''

Mr. BONKER The gentleman has moved to consider an amend 
ment that he is offering to H.R. 2761.

[The amendment referred to follows-]



998

AMENDMENT TO THE COMPARATIVE P'RINT (BONKER BILL) OFFERED BY MR ROTH

	Add the following on page 12 and redesignate succeeding 

	sections and references thereto accordingly

1 MILITARILY CRITICAL TECHNOLOGIES

2 SEC 107. Section 5(d) of the Act is amended by adding

3 at the end thereof the following new paragraph

4 ''(7)(A) The Secretary and the Secretary of Defense

5 shall complete the integration of the list of militarily

6 critical technologies into the commodity control list not

7 later than April 1, 1985 Such integrated list shall include

8 only those items with respect to which determinations of

9 foreign availability have been made in accordance with this

10 Act The Secretary and the Secretary of Defense shall submit

11 a report to the Congress, not later than April 1, 1983, on

12 actions taken to carry out this subparagraph In any case in

13 which it is determined that an item should be included on '

14 the commodity control list completed pursuant to this

15 subparagraph notwithstanding foreign availability, the

16 report to Congress shall specify why inclusion of that item

17 would significantly benefit United States military or

18 national security

19 ''(B) The Director of the Office of Technology

20 Assessment and the Comptroller General of the United States
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1 shall appoint a task force composed of representatives of

2 that Office and of the General Accounting Office to evaluate

3 the efforts of the Secretary and the Secretary of Defense to

4 integrate the list of militarily critical technologies into

5 the commodity control list, and the feasibility of such

6 integration In conducting such evaluation, the task force

7 shall determine whether foreign availability was used as a

8 criterion in developing the commodity control list pursuant

9 to subparagraph (A) and whether the completed list reflected

10 the intent of the Congress in enacting this subsection In

11 conducting such evaluation, the task force shall have access

12 to all information relating to the list of militarily

13 critical technologies and may attend any meetings held in

14 the executive branch with respect to such list The

15 appropriate officers or employees shall notify the task

16 force of when and where any such meeting will be held Not

17 later than April 1, 1985, the task force shall submit a

18 detailed report to the Congress on the results of the

19 evaluation conducted pursuant to this subparagraph The

20 Director of the Office of Technology Assessment and the

21 Comptroller General shall provide to the task force the

22 necessary administrative services The task force may

23 appoint experts and consultants as authorized by section

24 3109 of title 5, United States Code

25 ''(C) The Secretary and the Secretary of Defense, in
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1 completing the commodity control list pursuant to

2 subparagraph (A), and the task force, in conducting its

3 evaluation pursuant to subparagraph (B), shall consider

4 mechanisms to reduce significantly the list of militarily

5 critical technologies, including evaluating those items for

6 possible removal from the list which are in one or more of

7 the following categories

8 ''(i) Science and technology the transfer of which

9 would not lead to a significant near-term improvement in

10 the defense capability of the Soviet Union

11 ''(11) Science underlying a technology that is

12 evolving slowly

13 ''(111) Science underlying dual-use technology that

14 is not process-oriented

15 Tl (iv) Components used in militarily sensitive

16 devices that in themselves are not sensitive

17 ''(D) The reports submitted pursuant to subparagraphs

18 (A) and (B) shall each include the results of the evaluation

19 of the items set forth in subparagraph (C) and an evaluation

20 of the feasibility of effectively imposing export controls

21 on technologies as opposed to goods which are the products

22 of those technologies ''
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Mr. ROTH Could I explain the amendment?
Mr BONKER Yes
Mr. ROTH Thank you, Mr. Chairman.
Mr. Chairman, and members, I propose to offer an amendment 

regarding the militarily critical technologies list. The purpose of 
the amendment is to require the Secretaries of Commerce and De 
fense to proceed with and integrate the MCTL into the Commodity 
Control List.

Congress clearly envisioned this process taking place, yet it still 
has not been done Now we have an MTCL about the size of the 
Manhattan phone book and that is not, I think, what we had in 
mind for this requirement in the last EAA legislation. Congress 
must be involved in both the development and implementation of 
MCTL.

Both the Office of Technology Assessment and General Account 
ing Office have been involved in East-West trade policy and have 
expertise to advise Congress about the process within the executive 
branch. These two congressional agencies, under the amendment, 
would establish a joint task force with adequate resources to evalu 
ate the efforts of Commerce arid Defense to integrate their respec 
tive lists.

A task force would also determine whether Commerce and De 
fense have placed a significant emphasis on foreign availability as 
a criteria, as to whether to include items on MCTL or CCL.

A task force will be formed to let this committee and Congress 
know whether the agencies in the executive branch, in integrating 
their lists, have followed the intent of Congress.

MCTL is so complicated that we would all have to be engineers 
and scientists to understand specific terms. We need assistance and 
advice from a source which will, I feel, reflect primary regard for 
the intent of Congress.

I would have in mind this coming under the OTA and the GAO. 
In addition to completing and integrating the lists, the amendment 
proposes that both the executive branch and congressional task 
force consider the recommendations of the National Academy of 
Sciences.

I have a booklet here, Mr. Chairman, that I will pass out to the 
members of the subcommittee and yourself. It basically has four 
criteria. I include these criteria in the amendment They are on 
page 59. I have reviewed considerable material on this issue and 
this is about the best I have seen done. Therefore, as I mentioned, I 
will circulate it to the other members of the subcommittee.

Finally, the report submitted to us will include a review of how 
these criteria were employed and in the event they are not inte 
grated, whether we should continue in the next reauthorization to 
have an MTCL.

That basically, Mr. Chairman is what this amendment is intend 
ed to do.

Mr. BONKER. Thank you, Mr. Roth.
Discussion?
Mr. Mica.
Mr. MICA. Mr. Chairman, I have an amendment to do almost the 

same thing in a different way.
[The amendment referred to follows:]
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AMENDMENT TO THE COMPARATIVE PRINT (HONKER BILL) OFFERED BY MR MICA
Add the following sentence at the end of paragraph (5) of Subsection 5(d)
"An item on the list of militarily critical technologies shall become a part of the 

commodity control list only if—
"(A) The Secretary of Defense finds that the item would make a direct and signifi 

cant contribution to the military capabilities of countries to which exports are con 
trolled under this section and would permit a significant advance in a military 
system of such a country, and

"(B) The Secretary finds that countries controlled under this section do not pos 
sess the item or a like item, and the item or a like item is not available in fact to 
such a country from sources outside the United States in sufficient quantity and of 
sufficient quality so that the requirement of a validated license for the export of 
such item is or would be ineffective in achieving the purpose set forth in subsection 
(a) of this section "

Mr. MICA. If I could first say the most important difference be 
tween my amendment and the one that has been submitted by Mr. 
Roth is that his is three pages long and mine is a half page.

I hope that we are concise in doing what the gentleman has dis 
cussed in his amendment. This is the first time I have had an op 
portunity to look at the amendment. Now that we will have a lay 
over we may be able to find some common ground.

Essentially we are saying that the Secretary of Defense finds 
that an item would make a direct and significant contribution to 
the military capabilities of countries to which exports are con 
trolled under this section and would permit a significant advance 
in the military system of such country.

This is a finding of the Secretary It simply says, and I think it is 
fairly reasonable, we don't say you can or cannot do this. We 
simply say the Secretary must submit a finding and indicate this 
situation does exist before it goes on the list.

The Secretary finds that countries controlled under this section do not possess the 
item or a like item, and the item or a like item is not available in fact to such a 
country from sources outside the United States in sufficient quantity and of suffi 
cient quality so that the requirement of a validated license for the export of such 
item is or would be ineffective in achieving the purpose set forth in subsection (a) of 
this section

I do think it is a fairly mild approach. I need to review Mr. 
Roth's approach and see if there are areas that we can make 
stronger, but I would like to submit it at this time and I would 
assume again tomorrow we will discuss the situation and make a 
decision

Mr. BONKER. I would like to compliment both gentlemen for 
coming forth with an amendment on this issue. It is something 
that we have not addressed in our proposal and something that I 
think needs attention. I think it is most appropriate that you have 
offered this and that the subcommittee take some action

For the benefit of some who were not here in 1979, the Congress 
directed Defense to come up with a militarily critical technologies 
list so that we could sort out critical technology from low technolo 
gy, thereby reducing the size of the commodity control list.

That was more than 3 years ago. To date while a list has been 
developed, it might as well have disappeared from the scene be 
cause it has very little application and a number of people, quite 
frankly, are fustrated that we have not been able to bring this ear 
lier proposal to fruition
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While the request was that they come up with a list, we didn't 
really specify when they should complete integration of the two 
lists and I think both gentlemen are now attempting to deal with 
that problem by way of their amendments.

Is there further discussion?
If there is no further discussion, the chairman would suggest 

that the two gentlemen or their staff get together and attempt to 
reconcile their proposals or at least establish the differences so that 
when we take this issue up in the morning we have a better idea of 
where we are going with it

It is possible that you can find a consensus. I suggest you work 
with the subcommittee staff as well.

Mr Berman.
Mr HERMAN. This goes back to the question, sometimes this 

whole process of licensing is so elusive. After I think I understand 
it, I forget what I understood and I am lost again

Let us say this is something like the most highly sophisticated 
computer, a guidance system for the MX missile that is being de 
veloped by an American company for the Defense Department.

Are there other laws which prohibit companies from shipping 
that even to a Cocom country or to any other purchaser in addition 
to providing it to the Defense Department?

Does that mean the change you are proposing on West-West 
trade would not limit the ability of the U.S. Government to say 
this specialized piece of equipment has such national security im 
plications we don't want anyone else in the world to get hold of it, 
either a private company in the United States^private party in the 
United States, or another government?

Mr. BONKER Mr. Berman, that is a good question. That particu 
lar example I think would be covered by the munitions list, which 
controls defense-related items under the Arms Export Control Act.

If there is no objection, then, I would ask that the two gentle 
men, after we adjourn today, work out something of a compromise 
since you are both dealing with essentially the same problem, and 
offer it tomorrow morning.

Mr. MICA. Mr. Chairman, I will be happy to try to do that. I also 
have two other amendments I would like to discuss

Mr. BONKER. Do they relate to national security controls?
Mr. MICA. Yes; let me first say on both of these amendments, be 

cause of the accelerated time schedule of the hearings, and you 
have done an outstanding job, but we have been under immense 
pressure, all sides will agree, I may not offer these, but I would like 
to bring to the subcommittee's attention.

If anyone has another amendment similar, I think I would do 
well to express my concern

One is an amendment, and I am not satisfied with my own lan 
guage and that is why I am withholding it, that covers the situa 
tion of bulk licensing for exports to Western countries.

I think it may have to be held as a situation that his subcom- 
mitte reviews over the period between now and the next oversight 
on this legislation that we could do a better job in trying to ap 
proach the situation of what I call bulk licensing to Western coun 
tries so that every single transaction, transaction by transaction, 
does not have to be licensed indivdiually.
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I can envision numerous cases where bulk licensing would be 
helpful. I will be the first to admit I see potential for some prob 
lems with it and that is the difficulty with the wording of my 
amendment

I raise the issue for the record. I am concerned about it I will 
withhold the amendment and if there is some agreement on lan 
guage, I will not offer it.

Mr. BONKER. You touch on two areas.
One is bulk licensing We have already discussed the various li 

censes that authorize multiple, or bulk, exports, distribution li 
cense, service supply license, and now a comprehensive operations 
license.

These companies that ship to their affiliates and subsidiaries 
abroad, based on their history of compliance with export require 
ments, would be free from requirements for a license for day-to-day 
transactions.

Now we are on another provision that would eliminate license 
requirements for shipments to Cocom countries.

Where would you see this amendment applying?
Mr MICA. If I understand this provision correctly, this would be 

under national security controls on West-West trade.
Now Cocom is a more limited area. West-West trade, is the prob 

lem that we are facing here, to try to define what types of transac 
tions in the bulk area we could delineate in law. In talking with 
subcommittee staff I do see some loopholes in the language we 
have been able to come up with.

Again in West-West trade I think there are some areas where 
bulk licensing probably would be helpful.

Mr. BONKER. Are you saying bulk licensing as an alternative to 
eliminating licenses, for exports to Cocom countries?

Mr. MICA. As I understand it, and correct me if I am wrong, 
eliminating licenses applies only to Cocom countries.

The bulk licensing could apply to any non-Cocom country in any 
area within West-West trade where we have a number of transac 
tions that are carried out with just one overall license, one overall 
transaction.

Mr BONKER. Where would this amendment be offered? Under 
this section?

Mr. MICA. This would be under section 5(e).
Are you indicating decontrol overall would negate the need for 

anything like this?
Mr. BONKER. Pardon me?
Mr. MICA. Is it your understanding that the decontrol approach 

to Cocom would eliminate the need for any of this?
Mr. BONKER. Staff?
Ms. ROVNER. The two proposals appear to be complementary
Mr. BONKER I think you tender your amendment for other than 

Cocom countries?
Mr. MICA. Yes
Mr. BONKER. So if this provision were adopted by the subcommit 

tee on license requirements to Cocom countries, you are looking 
beyond Cocom to other friendly countries?

Mr. MICA. Possibly Egypt We have had a number of coun 
tries——
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Mr. BONKER. There are countries that are not in Cocom but are 
not in the Eastern bloc.

Why don't you develop your amendment and we will pick up on 
it.

Do your have another amendment?
Mr. MICA. Yes. Within this same section and again with reserva 

tions, but I believe, if I understand the procedure, this is the appro 
priate time to raise it in the event that I do offer it tomorrow—the 
amendment establishing comprehensive operation licenses. Now, I 
have some concerns over the language again on this, but I just 
mention that I have——

Mr. BONKER. You are talking about the license?
Mr MICA. Yes.
Mr. BONKER. Under the national security section?
Mr. MICA. The proposed language of what we are working on 

would create a new comprehensive operations license which would 
authorize the export of technology and related goods by U.S. ex 
porters connected with affiliated companies abroad.

This network of affiliated companies could be involved in re 
search, development and similar operations. Eligible in Cocom 
within "the network would include branches, subsidiaries, licensees, 
joint ventures suppliers, subcontractors of U.S. exporters. They 
would have a long-term contractually defined relationship with 
U.S. exporters. It would depend on the demonstrated ability of the 
U.S. exporters to control the system, including internal proprietary 
controls.

I have a number of areas within this. I would simply like to say 
at this point we could not offer it today, but if we have appropriate 
language, we may do so in the morning.

Mr. BONKER. The gentleman reserves the right to introduce his 
two amendments tomorrow morning.

Mr. Berman.
Mr. BERMAN. Thank you, Mr. Chairman.

FOREIGN POLICY CONTROLS

I would like to move an amendment which is indentical to a bill 
that I have introducted, and I think staff has copies of the amend 
ment to pass out.

Mr. BONKER. This is to the national security section?
Mr. BERMAN. No—I guess I should ask permission to go out of 

order—to the foreign policy section.
Mr BONKER. Let me ask first, are there any other amendments 

relating to the national security section of the bill?
I might also say that this does not preclude you from offering 

amendments tomorrow, but we are trying to proceed in an orderly 
way and would like to consider all pending amendments to nation 
al security controls.

Mr. Berman would like to move that we proceed out of order to 
consider his amendment.

Mr. BERMAN. The extraterritoriality and existing contract provi 
sions in your bill deal with foreign policy control and national secu 
rity controls?
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Mr. BONKER. The extraterritorial provision in H.R. 2761 deals 
only with foreign policy controls.

Mr. BERMAN. So that is down the road?
Mr. BONKER. Yes.
Mr. BERMAN. Then I would like to go out of order.
Mr. BONKER. The gentleman is recognized for the purpose of of 

fering his amendment.
[The amendment referred to follows:]

AMENDMENT OF THE COMPARATIVE PRINT (BONKER BILL) OFFERED BY MR BERMAN
Page 30, add the following at the bottom of the page and redesignate succeeding 

sections accordingly

REIMPOSITION OF EXPORT CONTROLS

SEC 111 (a) Section 6 of the Act, as amended by sections 107, 108, and 109 of this 
Act, is further amended by adding at the end thereof the following new subsection

"(o) EXTENSION OF CERTAIN CONTROLS —Those export controls imposed under this 
section which were in effect on February 28, 1982, and ceased to be effective on 
March 1, 1982, September 15, 1982, and January 20, 1983 (except those controls with 
respect to the 1980 Summer Olympic Games), shall become effective on the date of 
the enactment of this subsection, and shall remain m effect until one year after 
such date of enactment At the end of that 1-year period, any of those controls made 
effective by this subsection may be extended by the President in accordance with 
subsections (b) and (f) of this section "

(b) Subsection (j) of such section 6, as redesignated by section 107(aXl) of this Act, 
is amended by adding at the end thereof the following new sentence "Any such de 
termination which has been made with respect to a country may not be rescinded 
unless the President first submits to the Congress a report justifying the rescission 
and certifying that the country concerned has not provided support for internation 
al terrorism, including support for groups engaged in such terrorism, for the preced 
ing 12-month period "

(c) The amendment made by subsection, (b) shall apply with respect to any export 
control made effective by the amendment made by subsection (a)

Mr BERMAN. I think the amendment has been passed out. Essen 
tially it is to reimpose for 1-year export controls which were lifted 
last March with respect to removing Iraq from the list of countries 
supporting international terrorism and also reimposing controls 
which were lifted last March on certain exports to South African 
military and police entities and computer sales to the South Afri 
can Government.

That is the amendment that I would propose. It does one other 
thing. It requires that before the President removes a country from 
the list of countries supporting international terrorism, he must 
certify that the country has not supported international terrorism 
for 1 year.

Mr. BONKER. The Secretary has authority in the Export Adminis 
tration Act to impose controls for foreign policy purposes, and' must 
notify the Congress on an annual basis of the foreign policy con 
trols that have been established.

There are a number of categories of foreign policy controls. The 
two which are relevant here are controls on South Africa and Na 
mibia, requiring export licenses for foreign policy purposes for the 
sale of aircraft, helicopters, computers, and certain crime control 
equipment, and controls on Iraq for antiterrorism purposes. The ex 
ecutive branch identified certain countries that have provided sup 
port for acts of terrorism, and the countries so cited at the time 
were Syria, South Yemen, Libya, and Iraq. The antiterrorism con-
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trols were the result of efforts by Senator Javits and Congresswom- 
an Fenwick in 1979 action on this legislation.

Since that time the President, who is vested with the authority, 
has lifted some of the license requirements on South Africa and 
has taken Iraq out of the category of terrorist countries and added 
Cuba.

What Mr. Herman proposes to do is to in effect reinstitute those 
controls as they relate to South Africa and restore Iraq to the list 
of terrorist countires. This would involve the State Department in 
the review of certain exports.

Now the practical effect, if I understand it, and you may want to 
correct me, Mr. Herman, is that a license for the sale of commer 
cial aircraft to Iraq would be reviewed for foreign policy implica 
tions. That is presently covered under national security controls.

The amendment deals, as I understand it, with foreign policy 
controls, and would bring the State Department into the review 
process, but more significantly would require that the executive 
branch notify the Congress upon approval of a license involving the 
sale of that aircraft.

What Mr. Berman is attempting to do is to reinstitute the con 
trols and requirements that were lifted in 1982.

Is that essentially correct?
Mr. BERMAN. That is correct. I might emphasize two points on 

that.
A bill which is virtually identical to this amendment passed out 

of the Foreign Affairs Committee last year, but never got scheduled 
for a Floor vote, not as part of the Export Administration Act, but 
a separate bill sponsored by Mr. Bingham.

Second, this amendment retains the administration's discretion 
to grant licenses. This is not a prohibition. This is simply a review 
procedure where specific sales can be licensed after review, as you 
mention, by Congress and the State Department.

Mr. BONKER. One part of the amendment deals with South 
Africa. The chairman of the Africa subcommittee is here. I wonder 
if Mr. Wolpe would care to comment.

Mr. WOLPE. Thank you, Mr. Chairman.
This provision was likewise part of the legislation that passed 

the full committee last year. My subcommittee and the full Foreign 
Affairs Committee bad substantial differences of opinion with the 
administration on the advisability of relaxing various kinds of 
export restrictions that have been in place over a period of some 
years.

The administration was arguing that that relaxation was part of 
its constructive engagement effort designed to enhance our influ 
ence and leverage with the South African Government, both with 
respect to the issue of internal change and with respect to diploma 
cy.

Unhappily, the only consequence has been increased repression 
in South Africa and increased aggression by South Africa within 
the region.

What has happened is that in the past 2 years the message that 
has been conveyed by the administration, as a result of the relax 
ation of controls, has been that there will no longer be any cost at 
tached to the South African-American relationship and apparently
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the South Africans feel much freer and there is all sorts of evi 
dence about increase in internal repression, increased violence, and 
forced removal. Externally South Africa has continued to occupy 
Angolan soil. It is supporting dissident movements in Mozambique. 
It has engaged in destabilizing Zimbabwe.

Now the United States in the eyes of Africans throughout the 
continent and particularly in Southern Africa is implicated in all 
that activity. I don't think that serves American interests well. 
That is why Congressman Bingham and I joined last year in urging 
reimposition of controls.

Mr. BONKER. The letter we got from the Secretary in January of 
this year continues controls pursuant to the U.N. arms embargo on 
South Africa, and controls on aircraft and helicopters, commodities 
controlled for national security and nuclear nonproliferation pur 
poses, motor vehicles, computers for certain government entities 
and so forth.

What is the practical effect of this?
Mr. WOLPE. I have not seen that letter to which you refer and 

my memory is a bit fuzzy on the details.
My understanding is the major impact of reimposition of controls 

would be on some of the computer technology that once again 
would not be available for easy transfer to South Africa, particular 
ly to those agencies that are involved in the implementation of the 
apartheid system.
Mr. BONKER. Thank you.
Mr. HERMAN. It reimposes the controls on the sales directly to 

the South Africa military and police and affects the computer sales 
to the Government generally.

It does not affect sales to private parties in South Africa and 
does not control sales to the Government other than the military 
and police bureaus and, of course, those computers have been part 
of the method of enforcing some of the laws in South Africa and 
keeping track of population groups that are affected by apartheid.

It is a fairly narrowly focused reimposition of license controls 
which requires administration review prior to the export of certain 
products.

Mr. BONKER. Mr. Roth.
Mr. ROTH. Thank you, Mr. Chairman.
I would like to ask the sponsor of the amendment just two ques 

tions.
Before I do that, I would like to say that if we are not going to 

trade or sell our products to any country we don't agree with, I am 
afraid we wouldn't need an Export Administration Act because 
there are not many countries we would give our total blessing to.

The question I am asking as far as terrorism in Iraq, that is the 
reason you are introducing this amendment. Can you give us some 
recent history of how we can justify this amendment as it links ter 
rorism to the Iraq officials and the like?

Mr. BERMAN. Yes, I can and I will be happy to. I have a number 
of sources of documentation, but to summarize what has happened 
in the year since those controls were lifted:

The Abu Nidal gang, which is an Iraqi-based, Iraqi-supported ter 
rorist organization, in March 1982, 1 month after the lifting of
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those controls, was invited back to Iraq to establish their headquar 
ters there.

Abu Nidal is the name of the gang and the name of the leader of 
the group. He has carried out international terrorists attacks since 
that time which have killed at least seven people.

What I am reading from was prepared prior to the most recent 
attacks for which they claimed responsibility, the assassination of 
the moderate PLO member Sartawi earlier this month, as well as 
the attempted assassination of the Israeli Ambassador to England, 
Shlomo Argov, in June 1982.

The Washington Post reported that Nawaf Rosan, the man sen 
tenced to 35 years by British court for organizing the attempted as 
sassination of Ambassador Argov, is a colonel in the Iraqi Intelli 
gence Service as well as the Deputy Commander of the Iraqi-based 
Palestinian terrorist group, Abu Nidal.

Baghdad, according to the Post account, ordered the shooting so 
that Israel would invade Lebanon, thereby providing Iraq with a 
rationale to end its war with Iran "in the name of Arab unity."

The May 15 organization is also based in Iraq. That is a group 
that was founded by the now deceased Wadi Hadad. Hadad was the 
external operations controller of the Popular Front for the Libera 
tion of Palestine. His May 15 group has claimed responsibility for 
numerous terrorist attacks through the years.

The Arab Liberation Front is also based in Iraq. This is the 
group that broke away from the Popular Front for the Liberation 
of Palestine which broke away from the PLO and is considered the 
weakest, but also the most violent of the terrorist factions.

I don't think the activity in Iraq since the lifting of controls dem 
onstrates to any degree that they have ceased harboring, support 
ing and allowing terrorist organizations to base themselves there. 
The reimposition of these controls would require that the President 
certify before removing any of the countries from the terrorist 
list—four countries, with the inclusion of Iraq—have not supported 
terrorist activity for 1 year prior to lifting of the controls.

On your first point, Mr Roth, if I could respond, I don't think we 
should impose trade barriers to countries just because we disagree 
with their policies.

This particular proposal which affects South Africa does not pro 
hibit trade with South Africa. It is the one specific policy which is 
so obnoxious to us, imposition of apartheid not only South Africa, 
but in Namibia which is effectively under South Africa control.

It simply puts license requirements on specific commodities 
which allow them to implement that policy, not an overall ban on 
trade with South Africa.

Mr. WOLPE. I think it really is important to understand that 
South Africa is a truly unique case. It is the only country in the 
world in which racism is institutionalized in the society and in the 
Government. There is no other society anywhere in the world 
where that, in fact, is the case. It is distinguishable in and of itself.

I am sure the gentleman from Wisconsin was not uncomfortable 
with the imposition of various kinds of sanctions, trade sanctions 
and other sanctions, in the aftermath of either the Afghanistan in 
vasion by the Soviets or in the context of what was happening in 
Poland.
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In the eyes of much of the world, particularly the Third World, 
there is an incredible inconsistency when it appears we will re 
spond quickly to actions in Afghanistan and essentially take a very 
different posture toward a regime that in every respect is as brutal 
izing and dehumanizing in its domestic policy and now in terms of 
foreign policy through aggression in the region.

I would urge that we not too quickly suggest that the only issue 
is a mild disagreement on policy. American national interests are 
very threatened right now as a consequence of our continuing iden 
tification with the appearance that has been created by the present 
policy which is one of accommodating ourselves to the system of 
apartheid and to the regime.

I don't think that reflects American throught, American public 
opinion. I think in some respects the administration's initiatives 
were well intentioned, but the messages that have been conveyed 
are quite different from those intended.

I think we need to seriously examine that issue.
Mr. ROTH. Mr. Chairman, I think we would all agree we are not 

in favor of represssive government. Whether it is the Soviet Union 
going into Afghanistan or being represssive through various overt 
means in Poland,, yes, I think want to show our displeasure.

When we start singling out various countries, as we are in this 
particular amendment, I think that we get on some very thin ice 
because we are drawing some fine lines. I think the perception can 
be that we are singling out—it is more that a perception because 
we are saying this country, we are starting to name countries.

I think it is one thing to say that we are opposed to repression 
anywhere in the world. I think it is another to start singling out 
various countries,

I was going to conclude by saying I think once you start listing 
countries, where are you going to stop?

Mr. WOLPE. I think there is some confusion. I understand that 
the only reason that the amendment is being presently offered by 
the gentleman from California is because these countries were re 
moved by administrative action.

It is not the Congress in this instance that is initiating the devel 
opment of the question. These two countries did have various 
export restrictions applied to them by previous administrative ac 
tions. There are other countries still.

This administration still has countries on that terrorist list to 
which the export restrictions apply. So that every administration 
makes judgments.

What is being suggested in this particular amendment is that the 
singling out of these countries for removal from the list is inappro 
priate and we need to consider it.

Mr. BERMAN. First, we have already named some names. We 
have certain restrictions with respect to countries like North Korea 
and Cuba and Vietnam with respect to trade that are country spe 
cific.

Second, the amendment does not name any country by name. It 
simply requires the reimposition of controls that were lifted on a 
certain date in March 1982.
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Third, even if you have conceptual questions about the wisdom of 
this kind of statutory approach, I would ask you to consider sup 
porting the amendment at this time.

The Senate version of this bill does not include this. Much is 
going to happen between the time that this bill leaves the subcom 
mittee and it comes back from Conference Committee.

Who knows what the result of negotiations in these areas can 
mean? Perhaps with the statement from the House of Representa 
tives about these provisions with respect to what Iraq is doing, 
some results can occur which might mean that we don't have to 
deal with it.

Even if you are conceptually uncomfortable with what I am 
trying to do in this amendment, there are a lot of places later on 
before the bill reaches the President's desk to deal with that.

Mr. BONKER. There is no place in this act that the Congress iden 
tifies countries for foreign policy control purposes. Controls on 
Cuba, Kampuchea, Vietnam, and North Korea derive from the 
International Emergency Economic Powers Act.

With respect to this legislation we have avoided the temptation 
of identifying countries. Those countries that have been identified 
as terrorist countries I think represent negotiations between the 
two branches, but it is the Secretary of State who actually identi 
fies the country.

Mr. Berman's amendment requires the reimposition of controls 
which were lifted on a certain date.

I would like to ask either the gentleman or counsel, since we 
have discussed the practical effect of the amendment on South 
Africa, what it would be on Iraq?

It is my understanding that presently foreign policy controls do 
not apply to aircraft, but because the airplanes necessarily have 
avionics they fall within national security control requirements, 
and any company that wants to sell aircraft to Iraq has to apply 
for a license which could thus be denied.

If this amendment passes, then it will also be covered under for 
eign policy controls which means that the State Department comes 
into the review process and notification to Congress before approv 
al of those applications then would be in effect.

Is that essentially correct?
Ms. ROVNER. That is essentially correct.
Mr BONKER. Is there anything else in terms of application of .this 

amendment that we have not covered?
Ms. ROVNER The relaxation of controls on March 1 provided that 

civil aircraft for regularly scheduled airlines were not on the list of 
commodities controlled to terrorist countries Aircraft for other end 
users remained under control.

Insofar as what the Chairman said with respect to aircraft refers 
to civil aircraft for regularly scheduled airlines, that is correct.

Mr. BONKER. Any further discussion on the Berman amendment?
If not, the chairman will call for a vote
All those in favor of the amendment, signify by saying "aye".
["Ayes" were heard.]
Mr BONKER. Those opposed?
["Nays" were heard.]



1012

Mr. BONKER. In the opinion of the Chair, the "ayes" have it and 
the amendment is adopted

Any other amendments to come before the subcommittee?
If there are no other amendments, due to the fact that the mem 

bers and staff must work on pending amendments to be offered to 
morrow morning, the subcommittee will stand in adjournment 
until 10 a.m. tomorrow morning.

[Whereupon, the subcommittee adjourned, to reconvene at 10 
a.m. on Friday, April 29, 1983.]
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HOUSE OF REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS, 

SUBCOMMITTEE ON INTERNATIONAL
ECONOMIC POLICY AND TRADE,

Washington, DC.
The subcommittee met in open markup session at 10 a.m., in 

room 2200, Rayburn House Office Building, Hon. Don Bonker 
(chairman of the subcommittee) presiding.

Mr. BONKER. The Subcommittee on International Economic 
Policy and Trade will come to order.

This is the second day of markup on legislation to reauthorize 
and amend the Export Administration Act of 1979.

The markup session follows a series of hearings in which we 
have heard from administration witnesses and a variety of repre 
sentatives of the private sector.

The subcommittee will meet today until approximately 12:30, 
perhaps 1 o'clock. By prior agreement we will not have a session 
this afternoon.

The subcommittee will reconvene on Monday at 2 o'clock hope 
fully to conclude our work on this legislation.

The full committee will begin hearings on the Export Adminis 
tration Act on Thursday, May 5. They are anxious for us to bring 
our bill forward so that they can conclude their work on this legis 
lation by the end of next week.

Yesterday the subcommittee completed action on sections 11 and 
12 of the act, except for two outstanding provisions, one involving 
exceptions to denial orders, and the other on limitation of Customs' 
enforcement activities.

During the evening, the majority and minority staff have con 
ferred and were able to resolve those two outstanding issues.

So we pick up this morning having in effect adopted sections 102 
and 103 of H.R. 2761, which deal with the violations and enforce 
ment sections of the act.

The subcommittee also adopted new language in the types of li 
censes section, to codify the distribution, the project, and the serv 
ice supply licenses, and to incorporate a comprehensive operations 
license which covers not only goods, but also technology.

The subcommittee also dealt with Mr. Berman's amendment to 
reimpose export controls on Iraq and South Africa.

(1013)
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NATIONAL SECURITY CONTROLS

This morning we will pass over part of section 5 of the act, where 
amendments are pending on trade between the United States and 
Cocom countries.

I would propose that we begin this morning with section 5(d) of 
the act on page 12 of comparative print, and take up a pending 
amendment offered by the ranking member, Mr. Roth.

At this time I would like to recognize Mr Roth for any opening 
comments he might have, and for the introduction of his amend 
ment which I understand represents a compromise between Mr. 
Roth and Mr. Mica.

Mr. ROTH. Thank you, Mr. Chairman.
Mr. Chairman, I move that the subcommittee proceed with the 

amendment on MCTL, and would like to offer it for consideration 
and make comments about the following amendment.

[The amendment referred to follows:]
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AMENDMENT TO THE COMPARATIVE PRINT

(BONKER BILL) 

OFFERED BY MR ROTH

Add the following on page 12 and redesignate succeeding 

sections and references thereto accordingly:

1 MILITARILY CRITICAL TECHNOLOGIES

2 SEC. 107. Section 5(d) of the Act is amended by striking

3 out paragraphs (4) through (7) and inserting in lieu thereof

4 the following:

5 ''(4)(A) The Secretary and the Secretary of Defense

6 shall complete the integration of the list of militarily

7 critical technologies into the commodity control list not

8 later than April 1, 1985. Such integrated list shall include

9 only a good or technology with respect to which the

10 Secretary finds that countries to which exports are

11 controlled under this section do not possess that good or

12 technology, or a similar good or technology, and the good or

13 technology or similar good or technology is not available in

14 fact to such a country from sources outside the United

15 States in sufficient quantity and of sufficient quality so

16 that the requirement of a validated license for the export

17 of such item is or would be ineffective in achieving the

18 purpose set forth in subsection (a) of this section, subject

19 to a determination of the President as provided in

20 subsection (f)(l) of this section. In any case in which it
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1 is determined that a good or technology should be included

2 on the commodity control list completed pursuant to this

3 subparagraph notwithstanding foreign availability, the

4 report to Congress shall specify why inclusion of that good

5 or technology would significantly benefit United States

6 military or national security. The Secretary and the

7 Secretary of Defense shall jointly submit a report to the

8 Congress, not later than April 1, 1985, on actions taken to

9 carry out this subparagraph.

10 ''(B) The Director of the Office of Technology

11 Assessment and the Comptroller General of the United States

12 shall appoint a task force composed of representatives of

13 that Office and of the General Accounting Office to evaluate

14 the efforts of the Secretary and the Secretary of Defense to

15 integrate the list of militarily critical technologies into

16 the commodity control list, and the feasibility of such

17 integration In conducting such evaluation, the task force

18 shall determine whether foreign availability was used as a

19 criterion in developing the commodity control list pursuant

20 to subparagraph (A) and whether the completed list reflected

21 the intent of the Congress in enacting this subsection. In

22 conducting such evaluation, the task force shall have access

23 to all information relating to the list of militarily

24 critical technologies and may attend any meetings held in

25 the executive branch with respect to such list The
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1 appropriate officers or employees shall notify the task

2 force of when and where any such meeting will be held. Not

3 later than April 1, 1985, the task force shall submit a

4 detailed report to the Congress on the results of the

5 evaluation conducted pursuant to this subparagraph. The

6 Director of the Office of Technology Assessment and the

7 Comptroller General shall provide to the task force the

8 necessary administrative services. The task force may

9 appoint experts and consultants as authorized by section

10 3109 of title 5, United States Code.

11 *'(C) The Secretary and the Secretary of Defense, in

12 completing the commodity control list pursuant to

13 subparagraph (A), and the task force, in conducting its

14 evaluation pursuant to subparagraph (B), shall consider

15 mechanisms to reduce significantly the list of militarily

16 critical technologies, including evaluating for possible

17 removal from the list those goods or technology which are in

18 one or more of the following categories

19 "'(i) Goods and technology the transfer of which

20 would not lead to a significant near-term improvement in

21 the defense capability of a country to which exports are

22 controlled under this section.

23 ''(ii) A technology that is evolving slowly

2A ''(iii) Technology that is not process-oriented.

25 "'(iv) Components used in militarily sensitive

1 devices that in themselves are not sensitive.

2 ''(D) The reports submitted pursuant to subparagraphs

3 (A) and (B) shall each include the results of the evaluation

A of the items set forth in subparagraph (C) and an evaluation

5 of the feasibility of effectively imposing export controls

6 on technologies as opposed to goods which are the products

7 of those technologies. 11 .
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Mr. ROTH. Thank you.
With this amendment, our original intent in passing this section, 

I believe, will be achieved.
Mr. Mica offered an amendment and our staffs have met and 

perfected the amendment. I hope that this will reflect well not only 
on this amendment but the kind of working relationship we will 
have here in the subcommittee in the future under your able lead 
ership.

I would like to say that this amendment owes a great deal of 
debt to the able work of the National Academy of Sciences and to 
the Panel on Scientific Communication and National Security.

Mr. Chairman, I would also like to say that I feel many times we 
don't give adequate consideration to the people who really do an 
outstanding job.

Ms. Strokoff went beyond what we can possibly expect of a 
person She is in early, is here very late at night to help us with 
these amendments And I just want to publicly say if we had all 
people working in the bureaucracy like she does, the bureaucracy 
would have a completely different image. I must say she has been 
outstanding. I want to acknowledge that publicly.

Ms. STROKOFF. 1 Thank you.
Mr. ROTH. I can explain the amendment very quickly.
What the amendment will do is direct the Secretaries of Defense 

and Commerce to integrate their lists, establish a task force com 
posed and directed by OTA and GAO to observe the process and 
report to Congress, and also keep the Congress informed of the 
process.

Mr. BONKER. Thank you, Mr. Roth.
One thing to which we can all agree is that the staff work has 

been splendid on this legislation. We members appreciate it, be 
cause this is a very technical piece of legislation.

Any discussion on the Roth amendment?
Mr. Bereuter
Mr. BEREUTER. Thank you, Mr. Chairman.
I am struggling to understand the amendment at this point
On the last line of page 1, there is a sentence beginning there 

that says: "In any case in which it is determined that a good tech 
nology should be included on the commodity control list completed 
pursuant to this subparagraph, notwithstanding foreign availabil 
ity, the report to Congress," and so on and so forth.

How big a loophole is this? What constraints are there? I would 
ask my colleague, to the practice of placing, in my judgment, 
overly large numbers of items on such a list? If we have the words 
in there "notwithstanding foreign availability," what restraints are 
there on the agencies to insure that these lists are not too compre 
hensive?

Mr. ROTH Mr. Chairman, I wonder if I could ask Ms. Strokoff to 
explain the technicality of this amendment

Ms. STROKOFF. You will notice that the language of the amend 
ment, on the bottom of page 1, refers to the foreign availability

1 Sandra Lee Strokoff, assistant counsel, Office of the Legislative Counsel, U S House of Rep 
resentatives
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provision in section 5 of the act, "subject to a determination of the 
President as provided in subsection (f)(l) of this section "

Section 5 of the Export Administration Act provides that even if 
there is a determination of foreign availability, the President, in 
the interests of national security, can override that determination.

In other words, even if there is a determination of foreign avail 
ability under the act, as it now stands the President can make a 
determination that, in the interest of national security, the export 
controls have to be maintained notwithstanding foreign availabil- 
ity.

Mr. BEREUTER. Thank you
I would say to my colleague that it seems to me that this does 

not address the problem that I think exists of having far too many 
items on the control list. I have said before we have people who 
would put mess kits on the list.

I would hope that we, and particularly the experts on this sub 
committee, with the outside assistance available to them, could 
have tried to narrow and discretion in this area

Mr BONKER I think the ranking member has offered a construc 
tive amendment. This is one area in the legislation that we were 
unable to deal with in the original draft.

Mr. Bereuter, I sympathize with your comments that we ought to 
be legislatively more effective in dealing with the length of the 
commodity control list

In 1979, when this bill was before the House, we requested that 
the Department of Defense develop a Militarily Critical Technol 
ogies List, so that we could identify that technology which really is 
critical to our military capability In the course of time, the execu 
tive branch has been unable to follow the congressional mandate

Meanwhile, the GAO and the National Science Foundation have 
all commented on this problem, and I rather imagine that if we 
leave it up to the executive branch, nothing will happen and we 
will never be able to sort out what really has a militarily critical 
application and what does not.

Mr. Roth attempts to deal with this problem by again directing 
the Secretaries of Commerce and Defense to integrate the two lists, 
and to put a little teeth to the amendment he is requesting this to 
be done by April 1, 1985.

What is important is that both secretaries would retain some 
thing of a veto in that it would require their concurrent action

So I do think the subcommittee ought to address this problem. 
We have before us a thoughtful amendment. I would like to see it a 
little bit tighter, as Mr. Bereuter says. But unless we have other 
proposed amendments at this time, it is the one issue that is before 
the subcommittee.

Mr. ROTH Mr. Chairman, if I may say this.
Mr. Bereuter, if you would continue to read on line 4 "Report to 

Congress," we are keeping our finger in the pie so to speak and we 
are going to review this legislation So mess kits I think would not 
be included. We are going to have them report to the Congress, 
plus on page 3 we talk about reducing significantly the MCTL. And 
also, we are considering foreign availability

Mr BEREUTER. Would the gentleman yield?
Mr ROTH. Yes, I yield.

28-755 O - 86 - 33
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Mr. BEREUTER. I thank the gentleman.
What would be the scenario you envision if in fact we have a 

report to Congress as required by line 4, page 2, and——
Mr. ROTH. We are asking them to report, that is the Secretary of 

Commerce, Secretary of Defense, by April 1, 1985.
Mr. BEREUTER. And if we think their action is unreasonable, 

what would you contemplate the Congress would do? Are there spe 
cific methods here or elsewhere in existing legislation which specif 
ically describe how Congress reacts to a report with which it takes 
exception?

Mr. BONKER Mr. Bereuter, there is no proposed action by Con 
gress. It is just a matter of notification.

I would suggest that one way to tighten up this amendment is to 
move the date up from April 1, 1985, to maybe April 1, 1984. The 
executive branch has been working on this list now for at least 3 
years. And we could also require that the report be submitted to 
Congress in 1984, and then this subcommittee could have oversight.

If they have not dealt conclusively with the matter, then we will 
have an opportunity to ask them why, and if it is in the law, they 
have to integrate the lists by the date we establish in this amend 
ment. So you may want to amend the date to perhaps April 1, 1984, 
or January 1, 1985, to expedite executive branch action.

Mr. BEREUTER. Mr. Chairman, if I could be recognized.
Mr. BONKER. Mr. Bereuter.
Mr. BEREUTER. Thank you, Mr. Chairman.
While the amendment does appeal to me, I think the cost to the 

American public of this kind of delay is very large I understand 
there are certainly administrative costs in accelerating this effort. 
But I would like to ask the gentleman from Wisconsin if he would 
have any reaction to an amendment to his amendment simply ac 
celerating the date 1 year, to April 1, 1984.

Do you have any reaction to that? Does it do damage to your——
Mr. ROTH. I don't know just how much damage it does, but I 

have given this I think good consideration. And we want to have a 
list that I think is going to be appropriate, and one that both the 
Departments of Defense and Commerce review. It would seem to 
me that Defense has to give some list to Commerce, and then we 
could hopefully pick the short list that comes out of Commerce.

Mr BEREUTER. Thank you.
My view is that activity expands to fill the time available. I 

would offer an amendment to the Roth amendment to change the 
date of April 1, 1985, to April 1, 1984.

Mr. BONKER It has been moved that the amendment be amended 
on page 1, line 8, by striking 1985 and inserting 1984. I assume that 
on page 2, line 8, you would have a similar amendment, to strike 
1985 and insert 1984.

Ms. SNOWE. Second.
Mr. BONKER. Moved and seconded.
Discussion? All those in favor, aye. ["Ayes" were heard.]
Mr. BONKER. Those opposed?
[No response.]
Mr. BONKER. The amendment passes.
Any further discussion on the Roth amendment? Is there any ob 

jection to the Roth amendment as amended?
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Hearing none, the amendment is adopted.
Let us move now to page 15 of the comparative print. We move 

now to the foreign availability section under national security con 
trols. H R. 2761 incorporates several provisions which outline a pro 
cedure that must be followed in dealing with foreign availability 
questions.

The President now is required to consider foreign availability, 
but he may ignore that factor in his determination to impose na 
tional security controls

This three-part amendment provides that the Secretary of Com 
merce shall accept representations of license applicants concerning 
foreign availability, unless he has evidence contrary to that offered 
by the applicant.

So if the applicant in the process of applying for his license at 
taches documentation of foreign availability, the Secretary must 
provide contrary evidence or issue the license.

The second and third parts of the amendment, which can be 
found on pages 15 and 19, provide a strengthened procedure where 
by the Technical Advisory Committees, which I will refer to as 
"TACs," can certify foreign availability to the Secretary. Presently 
the Secretary can ignore, and usually does, evidence of foreign 
availability presented by the TAC's.

Under this amendment, the Technical Advisory Committee 
would certify not only to the Secretary of Commerce but also to the 
Congress, whereupon the Secretary of Commerce would have 90 
days in which to determine whether foreign availability exists. If it 
does, the item must be decontrolled, or the Secretary may initiate 
negotiations to eliminate that foreign availability Six months are 
allowed for the negotiations. Or the Secretary can disagree that 
foreign availability exists and therefore maintain the controls.

Through the Technical Advisory Committees, which already exist 
and are already empowered to certify to the Secretary on foreign 
availability, we provide a procedure that requires the Secretary to 
act one way or the other. Either foreign availability does exist, and 
if it does he has to deal with it through negotiations or decontrol, 
or foreign availability does not exist and the controls stand

Discussion?
Ms. SNOWE. Mr. Chairman, does your amendment provide for 

definition of what foreign availability implies?
Mr. BONKER. The definition already exists in the statute in terms 

of "sufficient in quality and in quantity."
We may tamper with that definition before this markup session 

is over. But we don't change the definition in this amendment.
I might add that this is probably one of the more important 

issues in our consideration of the Export Administration Act this 
year.

Ms. Snowe.
Ms. SNOWE. May I just add further, in reading over this amend 

ment, Mr. Chairman, the only concern that I might have is that 
your amendment states that if foreign availability has not been 
eliminated, then the United States can no longer maintain controls 
on the export. I am just wondering, that may imply that the 
United states is always wrong in its assumption, and that it cannot 
persuade Cocom nations or other nations to eliminate its availabil-
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ity of a particular commodity that the United States may be con 
cerned about.

Mr. BONKER. The responsibility rests with the Secretary to nego 
tiate either bilaterally or multilaterally with Cocom, to see that 
the item is controlled.

If the Secretary fails in his negotiations and foreign availability 
does exist, then we are back to the situation where a U S. exporter 
is denied an opportunity to compete in his product line when his 
competitors abroad are not subject to similar controls. So we have 
made very little progress toward denying the product to potential 
adversaries because it is readily available in other countries, and 
the result is that we penalize our own exporter by denying him an 
opportunity to compete in that area.

This is one way to deal with it conclusively.
I think our experience has been that Cocom is fairly rational, 

and we are continuously bringing up items to be placed on their 
multilateral control list.

There are other instances where countries who are not members 
of Cocom have responded to our overtures to bilateral negotiations 
and agreements So I think that we are dealing realistically with 
this problem by way of the amendment that is before us.

Is there any objection to this section?
Mr. ROTH. Mr. Chairman.
Mr. BONKER. Mr. Roth.
Mr. ROTH. This section is a complicated one. In some respects I 

believe it is too restrictive. For that reason I would oppose and ask 
if we could maybe review this on Monday.

Mr. BONKER. I would point out to the ranking member that for 
eign availability was dealt with pretty effectively in his own 
amendment, and we are trying to be consistent. The amendment 
before the subcommittee is not unlike the amendment that you of 
fered that the subcommittee just adopted.

Mr. ROTH. Mr Chairman.
Mr. BONKER. Mr. Roth.
Mr. ROTH. That may be true, but the criteria certainly is larger 

here than it was in the amendment that I offered.
Mr. BONKER. Well, if the gentleman wants to hold action on this 

amendment, I have no objection to carrying it over until Monday, 
as long as we don't start to stack up for Monday, because I know 
you have a lot of amendments on the other end.

Mr. ROTH. I realize that. In this case I would like to ask your in 
dulgence.

Mr. BONKER. Is there any objection to withholding action on this 
section until Monday?

Hearing none, we will move to the next provision, on page 22 of 
the comparative print. This will be the last provision on national 
security controls that we will take up today.

This provision deals with unilateral controls and provides that 
the Secretary shall decontrol any commodity subject to unilateral 
U.S. control if no applications for exports of such goods have been 
denied in the previous year.

The idea is that if the commodity in question has been the sub 
ject of favorable consideration by the Secretary, and it is not a mul 
tilaterally controlled item, then it ought to be decontrolled.
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Again I remind the sucommittee members that our purpose is to 
try to scale down the size of this list, which is enormous And we 
are trying to find ways to constructively scale down that list 
through decontrol and still maintain effective controls on items 
that are militarily critical.

The second part of this provision deals with embedded micro 
processors. We provide that they may be controlled only on the 
basis that the function of the good contributes to the military capa 
bility of a potential adversary, but not solely because that piece of 
equipment contains a microprocessor.

I would remind the subcommittee that the Department of Com 
merce proposed in December of last year the decontrol of 94 catego 
ries of goods containing microprocessors. And Secretary Olmer in 
his appearance before this subcommittee last month testified that 
these microprocessors are readily available everywhere in the 
world. Yet we subject our exporters to licensing procedures and 
delays because the executive branch continues its controls on em 
bedded microprocessors.

So this amendment has two parts. Any discussion?
Is there any objection?
Hearing none, it is so adopted.
We now move to page 28
Mr. Bereuter.
Mr. BEREUTER Thank you, Mr. Chairman.
I understand you are on page 26 now.
Mr. BONKER. We have moved to page 28 in our scheduled order 

of business. Mr Wolpe has a unanimous- consent request he would 
like to make at this time.

SHORT SUPPLY CONTROLS ^

Mr. WOLPE. Mr. Chairman, I would appreciate unanimous con 
sent to proceed out of order for what I believe is a noncontroversial 
amendment, because I must leave shortly.

Mr. BONKER Is there any objection?
Hearing none, we will take up a provision on page 31, under the 

short supply section of the bill.
Mr. WOLPE. Mr. Chairman, I believe the clerk does have copies of 

the amendment to distribute. Basically it is a simple amendment to 
extend the expiration date for the restrictions on the export of 
Alaskan oil contained in section 7(d) for 2 years beyond the 1985 
sunset contained in the reauthorization bill we are now consider 
ing, so that the expiration date would then be September 30, 1987.

[The amendment referred to follows:]
AMENDMENT TO THE COMPARATIVE PRINT (BONKER BILL) OFFERED BY MR WOLPE 

Add the following on page 31 and redesignate succeeding sections accordingly

DOMESTICALLY PRODUCED CRUDE OIL

SEC 111 Section 7(d) of the Act (50 USC 2406(d)) is amended by adding at the 
end thereof the following

"(4) Notwithstanding the provisions of section 20 of this Act, the provisions of this 
subsection shall expire on September 30, 1987 "

Mr. WOLPE. We have all heard extensive testimony on this ques 
tion. The key issue that is involved here is whether or not we are
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truly serious about reducing American dependence on foreign oil 
and fulfilling the intent of the Trans-Alaskan Pipeline Act to deliv 
er Alaskan oil to domestic markets.

The Senate reauthorization bills both propose a 6-year extension 
of the legislation We are considerating a bill that would have a 2- 
year mark. It is likely we may end up with a bill with a 4-year ex 
tension. But I think it is crucial, particularly in light of the admin 
istration's ambivalence on this question, that the Congress act to 
underscore the importance of the Alaska oil issue and to make per 
fection clear congressional intent on the extension of this provision.

I would note that the bill that I and Congressman McKinney 
have introduced would extend section 7(d) indefinitely And that 
bill already enjoys 210 cosponsors, including most of the members 
of this committee. Moreover, an extension for 2 years makes little 
sense from the standpoint of prompting investments in the mainte 
nance and development of our Nation's energy infrastructure. It re 
quires a tremendous amount of money and time to construct the 
necessary infrastructure.

If we want to encourage the kind of investment contemplated 
originally with respect to the Trans-Alaskan Pipeline Act, I think 
it is important to lay out clearly unambiguously congressional 
intent so that all the parties involved will understand what our 
policy will be, not only now but for an extended period into the 
future.

So I would ask for approval of this extension.
Mr BONKER. As I understand it, Mr. Wolpe, you want to extend 

the expiration of this particular provision 2 years beyond the expi 
ration date of the act?

Mr. WOLPE That is correct.
Mr. BONKER. I would remind you that the bill before us is a 2- 

year authorization. Mr. Heinz has a bill in the Senate which has 
an authorization period of 6 years. If that were to prevail, your ex 
piration date would be 2 years prior to the normal expiration date 
of the other bill.

Mr. WOLPE. My presumption is with a 6-year proposal on the 
Senate side and a 2-year proposal on the House side, it was more 
likely we would end up somewhere in between.

Mr. BONKER. If we prevail on a 2-year authorization date, and 
you have a 4-year expiration date in your provision, you won't have 
anything to do the next time this bill comes up for reauthorization.

Mr. WOLPE. I understand that. I would be willing to forego that 
possibility.

Mr. BONKER. Any discussion?
Ms. SNOWE Mr. Chairman.
Mr. BONKER. Let me call on the ranking member first.
Mr. ROTH. Thank you, Mr. Chairman.
I think Mr Wolpe has a good amendment. I think we are all con 

vinced by his logic and persuasive arguments before the subcom 
mittee when you and Mr. McKinney appeared before us. I would 
hope that we would adopt his amendment.

Mr BONKER. Ms. Snowe.
Ms. SNOWE. Yes, Mr. Chairman. I do want to commend the gen 

tleman from Michigan for offering this amendment, and Congress 
man McKinney. Certainly based on the testimony presented to this
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subcommittee, there seems to be no clear justification for lifting 
the prohibition on the export of Alaskan crude oil. So, I commend 
the gentleman, and am pleased that he did offer his amendment.

I think the Congress will certainly support him in his effort
Mr. WOLPE. I thank my colleagues, Mr. Chairman, for their sup 

port
Mr. BONKER. Any further comment?
Mr Mica.
Mr. MICA. I was just going to add, I don't object to the 4-year, 

and in fact I support the gentleman's actions totally. I just would 
like to see this a 1-year bill, but I will not move to do that.

Mr BONKER. If we had a 1-year authorization bill, I probably 
wouldn't have a staff

Mr. Wolpe, obviously you have done your work well Any objec 
tion?

Hearing no objection, so ordered
We now will go back to——
Mr. BEREUTER. Mr. Chairman, I have an amendment on page 26. 

Would you like to take that up at this point?
Mr. BONKER. You may proceed, Mr Bereuter.

FOREIGN POLICY CONTROLS

Mr. BEREUTER. I have an amendment at the desk on page 26 I 
would like to have read.

Mr. BONKER. Staff will distribute the amendment. 
Staff will read the amendment. 
Mr. MAJAK [reading]:
Amendment to the comparative print, offered by Mr Bereuter 
Page 26, strike out lines 12 through 6 and insert in lieu thereof the following 
Section 109 Section 6 (g) of the Act (50 U S C App 2405 (g)), as redesignated by 

section 107 (a)(l) of this Act, is amended to read as follows
(g) EXCLUSION FOR FOOD, MEDICINE, OB MEDICAL SUPPLIES —This section does not 

authorize export controls on food, medicine, or medical supplies It is the intent of 
the Congress that the President not impose export controls under this section on 
any goods or technology if he determines that the principal effect of the export of 
such goods or technology would be to help meet basic human needs This subsection 
shall not be construed to prohibit the President from imposing restrictions on the 
export of medicine,, medical supplies, or food under the International Emergency 
Economic Powers Act This subsection shall not apply to any export control on med 
icine, medical supplies, or food which is in effect on the effective date of the Export 
Administration Amendments Act of 1983

Mr. BONKER Mr. Bereuter.
Mr. BEREUTER. Thank you, Mr. Chairman.
I would begin my explanation by asking unanimous consent that 

an additional sentence be incorporated into the proposed amend 
ment. The sentence which I would ask unanimous consent to incor 
porate would begin on line 6 of the amendment—after the word 
"supplies." This new sentence which I would ask to incorporate, 
the need for it coming to my attention after the drafting of this leg 
islation, reads as follows;

"This section also does not authorize export controls on dona 
tions of goods intended to be used to meet basic human needs."

I ask unanimous consent to have that sentence considered a part 
of the amendment that I am offering

Mr. BONKER. Hearing no objection.
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Mr. BEREUTER. Thank you, Mr. Chairman.
In explaining this amendment, I would point out that the Export 

Administration Act Amendments of 1979 as passed by the House 
included an exception from foreign policy control for food. Unfortu 
nately, that exemption was deleted in conference. This amendment 
seeks to restore House intent regarding the application of foreign 
policy controls to food. As the leader of the free world and one of 
the world's richest nations, I believe that we should not deny food 
to less fortunate countries, and to the people living in those coun 
tries.

Food is the last thing that we should be subjecting to export con 
trols. Unfortunately, in the past it has been one of the first items 
subjected to controls, for example the recent Soviet grain embargo. 
Food buyers cannot defer their consumption. Reliability of food 
supplies, therefore, becomes a key concern, more so than with any 
other commodity.

Note the Japanese fears that were created by our soybean em 
bargo of 1973. As a matter of fact, competition was created in 
Brazil as a result of that embargo.

Unless domestic unrest is desired, application of embargos for 
food is counterproductive, and it is inhuman. And I move for the 
adoption of this amendment.

Mr. ROTH. Mr. Chairman
Mr. BONKER. Mr. Roth.
Mr. ROTH. I think the gentleman has a good amendment here. I 

would ask Mr. Bereuter, if he would yield for a question.
On line 13 and 14, you would be amending the International 

Emergency Economic Powers Act. Is it proper for us to amend that 
act here?

Mr. BEREUTER. No, I don't think it is. And I am saying—this says 
it shall not be construed to prohibit the President from using re 
strictions under the International Emergency Economic Powers 
Act. So it means that he may continue to use those.

I think the exception, therefore, goes in the direction of the con 
cern that you raised.

Mr. ROTH. Thank you, Mr Chairman.
Mr. BONKER. The administration proposed in its bill, which has 

been introduced by request as H.R. 2500, this exemption for hu 
manitarian donations to countries that otherwise are being con 
trolled for foreign policy reasons. Mr. Bereuter proposed to add 
food.

Mr. BEREUTER. That is correct, and that is consistent with the 
House provision in 1979.

Mr. BONKER. That is true.
Any further discussion?
Do I hear any objection to the amendment offered by Mr. Bereu 

ter? Hearing none, it is so ordered
Now we go back to page 28 We are still dealing with foreign 

policy controls. This is probably one of the key issues in our consid 
eration of the Export Administration Act. The amendment in H.R 
2761 provides that the President cannot impose foreign policy con 
trols on existing contracts.

This is similar to legislation that was adopted by the Congress 
last year on agricultural commodities. It is referred to as the con-
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tract sanctity provision, and is consistent with the testimony before 
this subcommittee on the need for limiting the President's foreign 
policy controls authority

Our experience, for example, in the notable instances where for 
eign policy controls were imposed as a result of Russia's invasion of 
Afghanistan and then again as a result of the imposition of martial 
law in Poland, has been that in both instances those foreign policy 
controls did not work effectively. The result is enormous burdens 
and damages inflicted on U S. manufacturers and exporters. I 
think the issue is fairly clearcut.

I understand that Mr. Roth may have some comments or alterna 
tive language So at this time I will call on Mr. Roth.

Mr. ROTH. Thank you, Mr. Chairman.
First of all, I would like to make a brief comment. Mr. Chair 

man, I believe that there are certain principles which must condi 
tion this section of the Export Administration Act regarding the 
imposition of foreign policy controls I believe there are times when 
the United States must act in response to the policies of other 
countries, policies which are aimed against our interests, the inter 
ests of our foreign policy objectives, and trample on the rights of 
others who, unfortunately, are unable to protect their own rights.

It seems to me that whether or not we impose foreign policy con 
trols in a world where most countries are bound together by eco 
nomic interdependence is a difficult decision. One hundred years 
ago the President and Congress made many such decisions, of 
course, in responding to the action of other governments directed 
against our foreign policy interests and objectives. But the days of 
sending the fleet to show the flag to register our displeasure are 
over. Short of using force, short of international crisis is over what 
are we to do? How are we to react? The options before the Presi 
dent are very, very few. There are times when the President must 
be able to act and react with deliberate speed to make the position 
of the United States known. One of those few instruments for craft- 
ing foreign policy are economic trade sanctions. To be effective 
these foreign policy controls must be timely They must, to be effec 
tive, be extraterritorial and they must include the authority in cer 
tain extraordinary circumstances to place the attainment of foreign 
policy objective over the terms of the contract, and I think that is 
very important.

These are the principles by which, Mr. Chairman, I must evalu 
ate the proposed changes to eight of the sections of the EAA. I do 
not see how human rights and antiterrorist controls, among other 
foreign policy objectives, are to be effective without the extraterri 
torial application of U S. law. If the President did not have this au 
thority, there would be instances when foreign subsidiaries and af 
filiates could circumvent foreign policy controls which, I might add, 
should be imposed by the President following careful established 
guidelines.

The President should have the capability and the flexibility to 
respond rapidly and effectively to international crisis. Foreign 
policy controls are one important aspect of the President's foreign 
policy powers. What we are debating here this morning is the 
degree to which we should tie the President's hands. As I said yes 
terday morning, I fully understand the depth of the reaction by the
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business community to the imposition of foreign policy controls 
during the recent past. I know the history of these controls, and I 
believe there are some serious errors in posing certain controls.

In considering this legislation however, we are overreacting to 
past controls which seems to cast a long shadow over our delibera 
tions. I strongly suspect that if we were considering the EAA reau- 
thorization in 1984 and 1985, many members of the committee 
would consider it a more balanced, and moderate approach to fur 
ther clarify and refine the use of foreign policy controls. But we 
are now considering restrictive measures to hamper the President's 
ability to set foreign policy. That is why I would like, Mr. Chair 
man, to offer my amendment.

Mr. BONKER. Mr. Wolpe.
Mr. WOLPE. Mr. Chairman, could this be an issue that could be 

delayed until next week? I say that because of my own ambiva 
lence. I have some concerns about whether or not the proposal that 
you advanced here may not go a bit far in unduly restricting the 
President. I happen to share all of the critique. In fact, I was in 
volved in making that critique at the time of the pipeline sanction, 
which I think was one of the silliest, most counterproductive initia 
tives I have seen the American Government pursue for many, 
many years. And I am sure it is that kind of instance to which this 
new language is directed.

On the other hand, I have a feeling that it is sometimes unwise 
to develop a policy based upon something that was so obviously a 
case of bad judgment and that was recognized as such on a biparti 
san basis within this Congress.

I guess I would just like a little more time to study the alterna 
tives that are before us at this point.

Mr. BONKER. Well, Mr. Wolpe, I can appreciate your request, but, 
frankly speaking, we are not going to conclude work on this legisla 
tion in time for full committee consideration if we delay the more 
difficult issues before the subcommittee. We have already put off 
until Monday the "foreign availability" section, at Mr. Roth's re 
quest. We put off elimination of licenses for exports to Cocom coun 
tries which is another very difficult issue.

Mr. Roth has three amendments that I understand he will offer 
en bloc. We put that over until Monday, and we don't convene 
until 2 o'clock on Monday. We simply will not come close to having 
a bill in time for full committee consideration.

Mr. WOLPE. Mr. Chairman, let me just say that I certainly don't 
want to hinder the process. I know the difficulties you are having 
in moving us through to conclusion. For my part I must leave at 
this juncture, so let me just indicate that I will have to reserve my 
judgment in full committee at that point. I don't want to interrupt 
the process at this point.

Thank you very much.
Mr. BONKER. I appreciate your understanding, and I think all 

members realize that they will have other opportunities when we 
get to the full committee.

Mr. Roth has three amendments on this section that I believe he 
will desire to introduce en bloc.

Mr. Roth, would you like to explain your amendments?
Mr. ROTH. Yes, sir.

[The amendment referred to follows:]
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AMENDMENT TO THE COMPARATIVE PRINT (BONKEH BILL) OFFERED BY MR ROTH

Add trie following on cage 21:

(;•> Section 5(t) cf the Act (50 J.S.C. App. 2iC5(>-.)) is 

ainenaea to reaa as follows:

1% (b) Criteria.--The Presiosnt may impose, expand, or 

extena export controls unaer this section onlv if he 

determines tnat—

'•(1) such coatrols wj.ll acnieve tr.e intenaea 

foreign policy purpose in liaht cf ether factors, 

including consideration ot the availability from other 

countries of the goods or tecr.nolcgy proposed fcr such 

controls;

''(?) th° propose'-' controls are cor-patirle with the 

foreign policy ooDectives of the "nitea states, 

including the effort to counter international terrorism, 

and witn overall united states policy toward the country 

which is the Dronosed target of the controls;

<% (3) the reaction of other countries to the 

imposition or expansio'- of sjch controls by the United 

States;

•'(fc) the irooosed controls, if anpliei
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extr?territoriallv, will net have an adverse ard 

significant eifect on the diplomatic relation^ between 

the United States = nd countries frienaly tc the United 

States;

•'(5) the proposed controls will net have =n sdverse 

effect on the export performance of the 'initea states, 

on the coTpetitive position of the United States in the 

international economy, ana on the international 

reputation of the United States as a reliable supplier 

of goods and technology; ana

%% (6) the United States nas the ability to enforce 

the proposed ccntrcls effectivslv.

in ma^inj the determination under oaragrapn (•>), the 

President, thrcuqh the Department of ccmmerce, shall 

estimate the economic cost of the proposea controls on 

United States ousness concerns and tf-eir emplcyees. ''.

Page 25, ?tri<<; out lines 9 throucti 13 and rer'esionate 

succesdinj oaragrarjns accordingly.

"age 25, add tt-e followina after line ?u:

(c) Section f>( f ) of tne net is further amended —

(1) in the secona sentence Dy striding out "with 

such notification'' ard inserting in lieu thereof ",
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not later than tnt date on which the controls are

imposed, expanded, cr extended,''; and

(2) Dy amending raragraph (1) to read as follows: 

%> (1) the determinations of the President under

subsection (o); ''.

(d) Section 5(f) of the Jet is further amended by adding 

at th° end thereo* the following: "?,ry export contrcl 

imposeu, expanded, or extended unaer this section shall net 

become effective urtil th° end of 30 calendar days aftar the 

date on which the congress is notified of that control and 

shall not become effective at the end cf tl~at 32-day period 

if tne Congress enacts a law Purina that 39-day period 

prohioiting that export control, During that 3?-day pe-iod, 

upon the reauest cf the chairman of the committee en Foreign 

Affairs of the House ot Hepresentatives or the chairman cf 

the committee on ''anKira, "ousini, a"d Urban Affairs cf the 

Senate, or upon tne request of the chairman of any 

subcommittee of appropriate jurisdiction of either such 

committee, the Secret=rv 01 Defense, the secretary, the 

secretary of ^tat=, or the head of any ether appropriate 

department or agency, as the case may te, shall aprear 

ceiors such committee or succoramittee at any hearing held 

durina that 3?-da" pprion wit^ r°sp°ct tc the cropcsed 

export control, arjd upon tne recuest of such committee or 

subcommittee, shall inforn the committee cr sutcoiirrittee cf
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the results of efforts DV the united states to obtain the 

cooperation of foreign governments with respect tc the 

export control, if the congress does not enact a law curing 

that 30-aay period prohibiting that export control, tne 

export control once in effect shall accly to any contract 

entered into auring that 33-day period.'*.

Page 2%, striKe out line 13 at the bootoir of the rage 

and all that follows through page 32, line 11.

Page 3f, line 12, strike out ''suosections (a) ana (b)" 

and insert in lieu thereof % 'subsection (a)''.
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Mr. ROTH. If I may explain the amendment. This amendment 
provides for a two-step process by which the President may impose 
foreign policy controls on exports from the United States and com 
bine these controls with a carefully defined extraterritorial author 
ity.

First, rather than presenting a series of findings, as is now the 
case under the act, the President would be required to make a 
number of concrete proposals. They are six in number.

Second, controls would not become effective for a specified 
number of days. In the amendment I have suggested 30 days. A 
shorter period may also serve the objective of a notice-and-wait 
period before the parties subject to the controls and the United 
States become locked in irreconcilable positions. During the notice- 
and-wait period and shortly thereafter, the chairmen of the Senate 
and House committees and subcommittees of jurisdiction could re 
quire the Secretaries of Commerce, State, and Defense to appear 
and defend the President's determinations, and also inform the 
committee of the results of efforts to obtain cooperation with for 
eign governments regarding out export controls.

During the wait period any contract signed would be subject to 
controls if Congress did not pass a law prohibiting the President 
from taking the proposed action In extraordinary circumstances 
involving vital foreign policy considerations, the President could 
immediately impose the controls. But that action does not preclude 
the congressional review process or prohibit any action to repeal 
controls by Congress.

This special provision is not to be taken lightly by the President. 
If this authority is abused under the carefully defined circum 
stances of this ' Foreign Policy" section, I would predict that when 
we meet next to reauthorize this act it will be more than a reau- 
thorization with amendments. It will be a fundamental reassess 
ment of whether this act is at all workable and whether we should 
not consider writing a new law for export controls.

I believe the President knows this, and I am certain that any 
President will understand the feeling and intent of Congress re 
garding the many provisions of this act. I say here, let us give the 
President a chance If we draft this statute on the basis of mistrust, 
then I think the entire trade policy process is really standing on 
quicksand. And I can't believe that we want to do that.

So I would move adoption of the amendment, Mr Chairman.
Mr. BONKER. Well, let us make sure we understand the Roth 

amendment, which is being offered as a substitute to the provisions 
that we have in H.R. 2761.

Mr Roth, maybe we could just walk through this briefly. Your 
amendment provides for 1-year contract sanctity unless the Presi 
dent waives on the grounds of an emergency, in which case con 
trols do not go into effect for 30 days while Congress is notified. 
And if Congress does not act in that 30-day period, controls would 
be applied to all contracts entered into during that 30-day period 
and prior thereto.

Am I right so far?
Mr. ROTH. That is correct, yes, sir
Mr BONKER. On the question of extraterritoriality your amend 

ment provides for extraterritorial application of both national secu-
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rity and foreign policy controls, and those controls would not apply 
to the reexport from a foreign country of any foreign good which 
includes U.S. components or technology if it was not subject to U.S. 
controls when originally exported from the United States. So you 
limit the extraterritorial reach on goods that contained U.S.-made 
components or technology.

And then last, you provide six criteria for the President's deter 
mination. So, existing contracts would be protected for 1 year 
unless the President determines an emergency, and then Congress 
is notified and has 30 days in which to act. Is that basically the 
thrust of your amendment?

Mr. ROTH. Basically that is the thrust of the amendment. Howev 
er, as far as the controls, any contract entered into for 30 days 
after controls, I think, Mr. Chairman, you said if not prior to.

Mr. BONKER. I had "before" but it is "after."
Mr. ROTH. And also it does not extend to national security.
Mr. BONKER. I said "controls applied to all contracts entered into 

during and before," so the imposition would be on contracts en 
tered into before the controls.

Mr. ROTH. That is right. And it does not apply to national securi 
ty. It would only apply to foreign policy. Otherwise you are correct.

Mr. BONKER. Mr. Mica.
Mr. MICA. Mr. Chairman, since this is the first opportunity I 

have had to look at the amendment, I wonder if you would mind if 
I asked staff to give us a comment and run through this one more 
time. I have some——

Mr. BONKER. I thought I just gave a brilliant explanation.
Mr. MICA. I thought it was excellent, but I also heard two com 

ments, yours and Mr. Roth's; and I thought a third opinion, since it 
was free, might be good.

Mr. BONKER. The staff opinion better be pretty consistent with 
the chairman's opinion. [Laughter.]

Ms. Rovner, let's walk through it one more time.
Ms. ROVNER. Perhaps I should defer to Mr. Roth to go through 

his provision again, because I am not fully familiar with it.
The effect of the chairman's proposal in H.R. 2761 is to authorize 

the President to impose immediately foreign policy controls that 
would not have an extraterritorial impact, and would not affect ex 
isting contracts. The President could then seek from the Congress, 
through a joint resolution, authority to reach extraterritorially or 
interfere with existing contracts.

Mr. MICA. Did I understand, though, that under the amendment 
there would be a 30-day free period for anything?

Ms. ROVNER. There is not a 30-day free period under the chair 
man's proposal.

Mr. MICA. No, under the amendment?
Ms. ROVNER. Under the amendment, yes, sir.
Mr. MICA. What could happen, or what would happen during 

that 30 days under the amendment?
Ms. ROVNER. Exporters would be free to ship goods or move in 

ventories aboard until such time as those controls become effective 
at the end of the month.

Mr. MICA. What happens to the contracts that are already en 
tered into during the 30 days?
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Ms. ROVNER. If the controls go into effect at the end of the 30-day 
period, then these controls would apply retroactively, as I under 
stand it, to contracts entered into during that month period.

Mr. MICA. But the amendment says the controls don't go into 
effect for 30 days Is that not inconsistent?

Ms. ROVNER. That is your judgment, Mr Congressman
Mr. MICA. Let me ask you, is that a correct assessment?
Mr. ROTH. I wonder if legislative counsel could help us with that?
Ms. STROKOFF. I believe that is what the amendment says, that 

even though there is a 30-day wait period, if Congress does not 
enact a law prohibiting the application of controls, then the con 
trols would apply to any contracts entered into during the 30-day 
wait period.

Mr. MICA. What if goods have already been shipped?
Ms. STROKOFF. I guess they are gone.
Mr ROTH. That obviously wouldn't apply.
Mr. MICA. I would pursue the question, Mr Chairman, but let 

me say at this time I would oppose the amendment and reserve 
judgment for full committee in order to get a little better under 
standing. I recognize the gentleman's sincerity in offering it, but I 
would have to oppose it at this time.

Mr BONKER Further discussion on the Roth amendment?
I think that since this is an important amendment we will move 

for a vote.
All those in favor of the Roth amendment say "aye."
["Ayes" were heard ]
Mr. BONKER. Those opposed
["Noes" were heard.]
Mr. BONKER. The amendment fails
We will now move to adopt the language in H.R. 2761 on con 

tract sanctity.
All those in favor signify by saying "aye."
["Ayes" were heard.]
Mr. BONKER. Those opposed.
["Noes" were heard.]
Mr. BONKER. The provision is adopted.
Mr. Mica.
Mr. MICA. Mr. Chairman, under this section I would like to re 

serve the opportunity to submit an amendment that apparently 
staff has found to need some corrections but we may have general 
agreement on with regard to determinations that the President 
would make on foreign availability I would say this That is we 
don't get the general agreement that I think we will have, then I 
would be willing to hold it over to a full committee if we had to 
But I think we will have full agreement and we need to make some 
changes, so I would like to reserve this and hold it over.

Mr. BONKER Mr. Bereuter.
Mr. BEREUTER. I thank the gentleman for yielding.
Are you attempting to rewrite in any fashion the definition of 

"foreign availability" in your effort? I am concerned about that 
question and think it needs to be more carefully defined. Is that 
something you are attempting to do?
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Mr. MICA. I don't know, but, yes, sir, we are. The point is the 
President must go through similar to what a pilot does before he 
invokes this.

Mr. BONKER. Before he has a crash landing?
Mr. MICA. Yes, sir. And I think we are trying to be as fair as 

possible saying the President will make the following determina 
tions, go through the checklist, set up language that conforms to 
this checklist and how the checklist is set forth. At the very end of 
the checklist, after he has gone through, we still want to have the 
appropriate language and we think we about have that worked out. 
After he has done all of this, and gone through each step and made 
these determinations, if he still feels strongly enough he can 
invoke an out, if you will, that will allow him to proceed.

But I think it doesn't set forth specifics on the President, but it 
makes him go through a series of procedures. And then after those 
procedures would still have in this legislation—of course there is 
always another out in the International Emergency Economic 
Powers Act—two oaths that would allow him to continue to take 
what he feels is very, very strong action.

Mr. BEREUTER. Will the gentleman yield further?
Mr. MICA I would be happy to yield.
Mr. BEREUTER. I like the general direction that the gentleman 

seems to be describing I have some specific thoughts on this sub 
ject myself, and I do not want to surprise the gentleman. And if 
the gentleman cares to, I would be pleased to get together and see 
if we can work it out to mutual advantage.

Mr. MICA. I appreciate that, and as soon as we have this circulat 
ed to all the members, but to the best of my knowledge in working 
with the various staffs we have near unanimous agreement on this 
and it just needs a little adjustment. If we don't, in order not to 
delay the schedule that the chairman is so determined to try to 
keep in place, and I think appropriately so, I would even be willing 
to hold it over to the full committee, because I think it is that im 
portant.

Mr. BEREUTER. Thank you.
Mr BONKER. I should make it clear that our haste to move this 

legislation to the full committee is not intended to preempt or pre 
clude members from further and more thoughtful consideration or 
from the possibility of offering amendments at any point. We all 
know that this is technical and has a large scope, and we are all 
relatively new to the legislation. So the chairman is going to be 
magnanimous, if anything, in accommodating everbody who has 
additional amendments. But we do have to stay on track or we will 
never get to our destination. And I am not sure where that is, but 
we will continue working on the draft that is before us. And we 
will move now to short supply controls, which is on page 31.

Mr. Mica
SHORT SUPPLY CONTROLS

Mr. MICA. Mr. Gejdenson is not here today. And on behalf of Mr. 
Gejdenson we do have an amendment in that section. Fortunately 
this amendment falls in the category of the one that I previously 
described; I believe Mr. Gejdenson has near unanimous consent
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with some final details being worked on, and I would ask that that 
also be offered on Monday.

I will take the liberty of saying again for Mr. Gejdenson, in the 
fear that I won't be corrected, but if, indeed, this turned out to not 
have the agreement that we think it has I think he, too, would be 
willing to hold it over. In other words, it would not be a point to 
hold up the subcommittee.

Mr. BONKEH. Well, I understand that there are negotiations un 
derway on the question of ferrous scrap and short supply monitor 
ing procedures, and so forth. So we certainly will have an opportu 
nity on Monday to take that up.

Mr. Bereuter.
Mr. BEREUTER. Mr Chairman, I have an amendment to page 31 I 

would like to offer.
Mr. BONKER. The clerk will read the amendment?
Mr MAJAK [reading] "Amendment to the comparative print, of 

fered by Mr Bereuter." Page 31, add the following after section 111 
and redesignate succeeding sections accordingly:

AGRICULTURAL EXPORTS

SEC 112 (a) Section 7(g)(3) of the Act is amended by amending the second sen 
tence to read as follows "If the Congress, within 60 days after the date of its receipt 
of such report, does not adopt a joint resolution approving such prohibition or cur 
tailment, then such prohibition or curtailment shall cease to be effective at the end 
of that 60-day period "

(b) The third sentence of such section 7(g)(3) is amended by striking out "30-day" 
and inserting m lieu thereof "60-day "

Mr. BONKER. Mr. Bereuter, would you care to explain your 
amendment?

Mr BEREUTER. Yes, sir, Mr. Chairman, thank you.
The current law allows a 30-day period for disapproving the im 

position of foreign policy and short supply controls on agricultural 
commodities. This amendment alters the existing procedure by re 
quiring approval by the Congress for the export controls to remain 
in force. Congress intended that it retain strong control over con 
trols on the export of agricultural commodities by enacting this 
provision initially. Fears of undermining the President's authority, 
however, make this mechanism ineffective

The 30-day limitation, in particular, calls for a quick response 
from Congress, perhaps too quick. The amendment would allow 
congressional intent to be more effectively implemented. Under 
this procedure, lengthy, unpopular embargoes, such as the Soviet 
grain embargo, would be less likely to occur.

One should also note that under the present system the lock-in 
syndrome applies even though the controls aren't working. We 
can't act affirmatively to lift them for fear of losing face. This 
amendment helps to reduce that problem. I move for the adoption 
of the amendment.

Mr. BONKER. As I understand it, Mr. Bereuter, you contemplate 
two changes here. One is to change the procedure, in effect, so that 
Congress has an affirmative vote. The second is to extend from 30 
to 60 days the period in which Congress can act.

Mr BEREUTER. That is correct.
Mr. BONKER. This involves controls on agricultural exports?
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Mr. BEREUTER. Exclusively.
Mr. BONKER. Is it consistent with other provisions and statutes 

that deal with these matters, or is this unique to the Export Ad 
ministration Act?

Mr. BEREUTER. I do not know of other applications of this con 
cept. I think it is unique.

Mr BONKER Any controls presently in effect would not be affect 
ed by your amendment?

Mr. BEREUTER No
Mr. BONKER. Any further discussion? Is there any objection to 

Mr. Bereuter's amendment?
Hearing none, it will be considered adopted.

PROCEDURES FOR PROCESSING EXPORT LICENSE APPLICATIONS

Mr. BONKER. Mr. Bereuter has an amendment that the clerk will 
read. 

Mr. MAJAK [reading]. -
Amendment to the comparative print, offered by Mr Bereuter 
Page 35, add the following after "Section 112" and redesignate the succeeding sub 

sections accordingly
(a) section 10(c) of the act is amended by striking "90" and inserting in lieu there of "60"

Mr. BEREUTER. Mr. Chairman.
Mr. BONKER. Mr. Bereuter will be recognized to explain his 

amendment.
Mr. BEREUTER Thank you, Mr. Chairman.
You will note on page 34 this is the amendment in the Roth bill, 

and I am simply picking it out. It relates strictly, as you can see, to 
the changing from a 90-day time period to a 60-day period. It ac 
cepts the administration's recommendation to lower the time allow 
ance for approval of a license application where the Secretary de 
termines that referral to another agency or department is not 
needed.

So, it is consistent with something I did two amendments ago, 
and what I hope to do in a subsequent amendment, reducing the 
amount of time required for these review periods when, in my judg 
ment, that amount of time is excessive. So I move the adoption of 
the amendment simply changing from a 90-day to a 60-day period 
when we are talking about internal review only.

Mr. BONKER. Any discussion?
Mr. Roth.
Mr. ROTH. I second that.
Mr. BONKER. The motion has been seconded. Any further, discus 

sion? Is there any objection to the amendment proposed by Mr. Be 
reuter?

Hearing none, it will be considered adopted I am going to ask 
staff to explain the set of amendments on pages 35 and 36 that deal 
with procedures for processing applications.

Ms. ROVNER. Mr. Chairman, there are three amendments in your 
section 112. The first of these amendments is designed to allow a 
little bit more time for an exporter to reply to a Secretary's notice 
of proposed denial of an export license application.
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There are two steps in the denial of an export license applica 
tion. The first is a notice of proposed denial, and before a final 
denial is issued, the exporter has a brief time to provide additional 
information. Exporters who testified at the hearings argued that 
they needed more time because information on end-users, and so 
forth, sometimes takes a great deal of time to get So, this amend 
ment would statutorily provide a 30-day time period there

The second amendment would provide that when a change in the 
regulations on export license applications is made, any export li 
cense applications already in process when that change is made 
would stay in process. It does not preclude the Secretary of Com 
merce from requesting additional information from the applicant, 
but it does prevent the Secretary from returning the application to 
the exporter. When an application is returned, the exporter must 
come back into the processing system at day 1 all over again.

The third provision requires that when an exporter requests as 
sistance in classifying his product within the Commodity Control 
List, he should receive a response to that request within 60 days.

Testimony before the subcommittee indicated that requests for 
advisory opinions sometimes are never answered, or may take as 
long as a year for reply. Small businessmen find it very difficult to 
figure out how to classify their products, and this provision is de 
signed to assure assistance.

Mr. BONKER. The thrust of these three amendments is to provide 
less time for processing applications and a little more time for the 
applicant to make his case.

Oftentimes, these licenses require negotiations between the appli 
cant and the Secretary, and they need a little more flexibility.

What we attempted to do in an earlier action of this bill was to 
expedite the procedures to make it a little more efficient for those 
who are applying for licenses to get a final determination.

Mr. Bereuter.
Mr. BEREUTER. Mr. Chairman, I have an amendment at the desk.
Mr. BONKER. To this section?
Mr. BEREUTER. Yes.
Mr. BONKER. OK.
The clerk will read:
Mr. MAJAK [reading]:
Amendment to the comparative print, offered by Mr Bereuter 
Page 36, line 11, strike "60" and insert in lieu thereof "10"
Mr. BEREUTER. Mr. Chairman, I obviously like the direction in 

which you are headed here. I am simply suggesting that 60 days is, 
itself, still far more time than is needed for this kind of action and 
creates a substantial burden on industry. Whether or not 10 is the 
proper amount, I will ask you to certainly comment upon that. But 
I happen to think that 60 is excessive and 10 is a minimum accept 
able. I would listen to any suggestion you have, if you think, in 
fact, it could move below 60.

I offer this amendment.
Mr. BONKER. We have not had the Department of Commerce 

voice its views at all today. This is one of the heavier issues, and I 
wonder if you could come up and express a comment on this.
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Is anybody here from the Department of Commerce? You should 
be. We are going to get to your funding level in a few minutes. 

Please identify yourself.
STATEMENT OF MICHAEL E. ZACHARIA, SPECIAL COUNSEL TO 

THE UNDER SECRETARY FOR INTERNATIONAL TRADE, DE 
PARTMENT OF COMMERCE
Mr. ZACHARIA. My name is Michael Zacharia, and I am Special 

Counsel to Lionel Olmer, the Under Secretary of Commerce. As far 
as Mr. Bereuter's amendment goes, I'm not quite sure what period 
he is modifying from 60 down to 10.

We don't have a copy of that amendment.
Mr. BEREUTER This is the time allotted for responding to an ex 

porter's request for assistance with the classification of a product.
Mr. ZACHARIA. That is referring to what you would call in the 

vernacular an advisory opinion. The problem with reducing it from 
60 to 10 is in terms of resource allocation within the Office of 
Export Administration. The first priority has to be——

Mr. BONKER. Excuse me, Mr Zacharia. I think it is more than 
just an advisory opinion. It is, in effect, a determination, is it not, 
whether something needs a license or not?

Mr ZACHARIA But it is not in the context of a license determina 
tion In other words, there is not an application for a license that is 
being either rejected or accepted.

Mr BONKER. An exporter needs to know whether he requires a 
license.

Mr ZACHARIA. I fully agree, Mr. Chairman. I'm not rejecting 
that. This is in the context not of a license application that is being 
submitted, but rather a request by an exporter to determine wheth 
er he, in fact, will need to file a license application.

In terms of the priority of resources within the Office of Export 
Administration, the license application, itself, and responding to an 
actual license application, are given top priority. Otherwise the 
backlog builds up

This is also a priority but to put it with a 10-day period will 
make it very difficult in terms of the resources that we have with 
out having a backlog of license applications begin to build up 
again.

Mr. BONKER. Are you talking about the 10-day period?
Mr. ZACHARIA. Yes, sir.
Mr. BONKER. What about 60 days?
Mr. ZACHARIA. That is what is currently in the Bonker bill
Mr. BONKER. What is the current average time?
Mr. ZACHARIA. I'd have to find out the answer to that question.
Mr. BONKER. Obviously, it is way beyond 60 days, is it not?
Mr. ZACHARIA. Again, I'd have to find out the answer.
Mr BONKER. We would not be putting forth an amendment on 60 

days, and Mr. Bereuter amending that down to 10 days, if you were 
within a reasonable timeframe.

Mr. ZACHARIA. I'd have to say, Mr. Chairman, I think 60 days 
sounds reasonable, but again——

Mr. BONKER If it sounds reasonable to you, it is too liberal.
Mr. Bereuter.
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Mr BEREUTER. Mr Chairman, the kind of delays that we have 
now particularly for small business, are not only excessive, they 
are crushing. They make the difference of whether or not that firm 
is going to survive or not. This is not a difficult decision to make in 
this area.

I am all in favor, and you will find that when I vote for authori 
zation and appropriation measures, for giving you adequate kinds 
of resources to handle these problems. I thank you also need to 
consider that you will be eliminating some of your responsibilities 
to Cocom.

In fact, we move back to an effective organization The spirit of 
compromise in being overgenerous, I would ask unanimous consent 
to make my amendment to 30 and expect to reduce it further in 
the future.

I ask unanimous consent.
Mr. BONKER. Mr. Bereuter, I was just going to say, I think, 10 

days is good.
Mr. BEREUTER. Perhaps you would like to object to my unani 

mous consent.
Mr. BONKER Well, I think this is something we will probably 

have to bargain in conference, anyway So, if your pleasure is 
to——

Mr. BEREUTER. Mr. Chairman, I withdraw my request.
Mr BONKER. Is there any other discussion? Is there any objection 

to Mr Bereuter's amendment?
If not, it will be adopted.
Do you have another amendment?
Mr. BEREUTER. Mr. Chairman, I do not have an amendment, but 

I would like to advise that I am preparing amendments having to 
do with the 30-day limit on the short supply controls and binding 
advisory opinions. I would just like to reserve an opportunity to 
present them in the future.

Mr. BONKER. To the short supply section? For Western red cedar?
Mr. BEREUTER. Not cedar.
Mr. BONKER. That was a joke; cedar grows in my State.
Without objection, it is so ordered.
We still have to take final action on pages 35 and 36.
We adopted Mr Bereuter's amendment. Is there any objection to 

the amendments as amended concerning procedures for processing 
the applications7

Having no objection, it is so ordered.
ANNUAL REPORT

Now, we go to page 38. Page 38 simply requires the Secretary to 
include in his annual report information on decontrol of commod 
ities which have not been denied in the previous year.

Is there any objection?
Hearing none, it is so orderd.
We move to page 41 Two more technical amendments.
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AUTHORIZATION OF APPROPRIATIONS

If there is no objection, we will move to page 42. This is a section 
that covers the authorization levels for the Department of Com 
merce.

The present act provides authorization of a little more than $9 
million for implementation, including enforcement, of the Export 
Administration Act

One of the recurring themes, in statements before the subcom 
mittee and at hearings conducted jointly by the Department of 
Commerce and the President's Export Council, is that the Com 
merce Department lacks the resources necessary to do an adequate 
job. The result is legislation in the other body to set up a new 
agency for licensing and to transfer enforcement to the Customs 
Service.

I really think that it is time to look realistically at what it takes 
to effectively administer this law. If the Commerce Department 
lacks the resources to efficiently process the licenses, and lacks the 
resources to carry out its enforcement authority, there will contin 
ue to be criticisms. I think the lack of resources adds to the contro 
versy and confusion surrounding the purposes of this act, particu 
larly as it relates to national security controls. A common allega 
tion is that we have a hemorrhage of high technology into the 
hands of our potential adversaries. It may well be that the Depart 
ment of Commerce just lacks the resources to effectively enforce 
the act.

Almost everyone I have talked to says that the law contains suf 
ficient authority, but without the resources it is extremely difficul 
ty to implement.

The administration is asking for $30 million for the U S. Customs 
Service without any significant increase in the Department of Com 
merce's funding. The effect would be to shift much of the enforce 
ment activity to the Customs Service, something this committee 
does not want to see happen.

We are staying within the administration's authorization request 
for enforcement allocating $15 million to the Department of Com 
merce for enforcement and $14 million to the Customs Service. We 
also earmark $7.5 million for licensing, for a total of $22 5 million.

Mr. Roth reduced earlier the limit on Customs' expenditures for 
enforcement from $15 to $14 million, to conform with action by the 
Ways and Means Committee on the U S Customs Service budget.

Is there any discussion?
Mr. Roth, do you have any comments7
Mr. ROTH Mr. Chairman, I agree with what you have stated. 

Coming recently from a trade conference in Milwaukee, I realize 
how important these areas are, especially to our small business 
people, and the like, because they are relying very heavily on this, 
and I feel that if I may add an addendum there, that after we 
finish this act, I would hope that we would get into thinking more 
about the linking of export controls with export promotion, and 
hope that we would have some hearings before our committee on 
that issue.

Remember, at our first hearing, I think we agreed that this is an 
area that we want to stress, an area than we want to look at, so I
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think it is important that we have some oversight in this area. 
Hopefully we can give some incentive in this area.

I compliment you
Mr. BONKER Thank you, Mr. Roth.
The Department of Commerce is welcome to comment on our au 

thorization of their budget.
Is there objection to the provision'''
Hearing none, we will now move to page 43.

TERMINATION DATE

We have two amendments that are noncontroversial on page 43. 
One is the 2-year extension of the Senator Heinz' proposal calls for 
six years. We feel two years is desirable because of the problems in 
implementation of this, act which have been repesented before the 
subcommittee. In 2 years we can take another look at the entire 
program and determine whether our mandates are being effective 
ly carried out by the administration.

Is there any comment?
Mr. BEREUTER. Mr. Chairman, I think this is one of the most im 

portant provisions in the act, and the 2-year timeframe is entirely 
appropriate. This provides an incentive for personnel involved to 
demonstrate that they take the new charge of the Congress quite 
seriously.

We have an opportunity to see if we have under- or over-reacted 
in any area

So, I think 2 years is very appropriate, and I frankly hope that 
we can stick with that through the conference.

Mr. BONKER. Thank you, Mr. Bereuter.
Is there any further comment?
Mr. MICA. Mr. Chairman, I have just discovered, if I may, that 

we have the votes for a 1-year authorization, but I will not move 1 
year.

Mr. BONKER. OK.
Hearing no objection, it will be so ordered.

HOURS OF OFFICE OF EXPORT ADMINISTRATION

The second amendment is known as the west coast amendment, 
and all my west coast friends are gone, so I don't know what to do. 
It requires the Office of Export Administration to stay open late at 
night to accommodate west coast exporters. Since we have in 
creased Commerce's budget, I am sure you can put on some addi 
tional people to keep the office open

The time change of 3 hours works a real hardship on those who 
are trying to do business with Washington, DC.

Hearing no objection, so ordered.
I think we have one more.
We are passing over findings and policy, something that we may 

want to take a look at Monday after other amendments have been 
incorporated. They are fairly general, but sometimes they have a 
policy emphasis, so your staff may want to look at those sections 
over the weekend

Now, we are on page 45.
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EXPORT PROMOTION

This section concerns a new title that we are adding, which I 
think Mr. Roth endorses, called export promotion.

This is the only Federal statute that I know of that deals exclu 
sively with export policy As you are aware, it is now a litany of 
do's and don'ts and can'ts. It is a pretty sad commentary for export 
policies; that all we can say is things you cannot export and the 
reasons why you cannot export.

So what we would like to do is build a foundation under this title 
II that would give us an opportunity to develop policies over the 
next few years for a more positive approach to exports. And we 
find that now the Federal agencies receive appropriations of a little 
over $100 million to deal in one way or another with export promo 
tion. The breakdown is $59 7 million for the foreign commercial 
service; $9.9 million for international economic policy programs; 
and $30.7 million for trade development programs.

These programs now are being funded through the appropria 
tions process without proper scrutiny by authorizing committees of 
the policy guidelines and ways in which we could enhance these 
programs in the future.

The subcommittee has jurisdiction over this area. We feel the 
Export Administration Act is an appropriate place to build an 
export promotion program arid to extend our oversight on current 
export promotion programs. We feel that this is a long overdue ini 
tiative by the committee. I am really hopeful that the ranking 
member can join me in this new venture.

Mr. ROTH. Thank you, Mr Chairman. In my comments on fund 
ing for the department I touched on this. I think in our first meet 
ing we also spoke of this. I think when our markets are becoming 
internationalized, when one out of every five jobs in the country is 
dependent on exports, and one out of every three acres that we 
plant is dependent on exports, I think it is only appropriate that 
we stress exports in this particular act. And I want to compliment 
you for having the foresight of bringing this up and initiating it.

It is only a first step, but a very important step. And I think to 
exercise oversight, which is necessary—as you have mentioned, we 
are going to have followup hearings on this issue—I think this is 
an area where we should have been involved before, but it is better 
late than never

I compliment you for your foresight in working in this area. I 
think we will all agree with you on that.

Mr. MICA. If the gentleman would yield, I would be happy to 
speak in behalf of the chairman's approach to this.

I very much see the need for this committee and for the Congress 
to do everything to show a positive attitude to assist exporters in 
trade promotion. In the 5 years now that I have been on the For 
eign Affairs Committee, I have had an opportunity to see what an 
attitude reflected by a legislative body can mean in other countries. 
And some say the title of a bill, or the way that the bill is ap 
proached from the very beginning, really does not make any differ 
ence; it is what is in the bill.

I argue with that very strongly I think a positive approach, 
wherever possible—certainly we want to make sure our national
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security, our foreign policy is in line with the thinking of the Con 
gress, and so on—but the very fact that we have to do that does 
create concerns because of the great technical nature of this bill.

I think it was evidenced by this hearing here. This is, I would 
say, the most technical bill I have had an opportunity to work on 
since I have been here. And the fact that it does exist in such tech 
nical form, I think needs to have a positive note in it. The Govern 
ment of Japan time and again has pointed out not only are their 
laws very important to the way they operate, but the way their 
government's attitude and approaches to business are so important. 
And they bring it right down to the managerial level, and the qual 
ity circles. But the idea being wherever and whenever there is a 
possibility to put a positive approach, particularly in legislation 
that has a litany of don'ts, is very important.

I would hope that throughout the Congress, throughout this com 
mittee, and wherever we have to take actions, we can make 
changes in the title of legislation, in comment, in preambles, in 
closing sections, and start to turn this around.

So often, Government officials—and I am sure this is not the 
case in the Department of Commerce, seem to take an attitude 
whenever we pass a law that it is the intent of Congress to do ev 
erything we can to stifle and stop whatever business is doing.

I don't feel that way. I feel that whatever we are trying to do, we 
are trying to make sure that certain actions can take place and 
certain actions cannot take place.

On the other hand, some of the countries I am referring to take 
the attitude and instruct their government employees that you are 
here to find a way that business can be conducted within these 
rules, not the reverse.

So, I very, very strongly feel that what you have done is correct, 
appropriate, and that, if anything, we should be doing more.

Mr. ROTH. Mr Chairman, if I may add: I think the bill that you 
and Senator Roth are sponsoring, of which I am a cosponsor——

Mr. BONKER. Is that the Roth-Bonker-Roth bill?
Mr. ROTH. Yes; establishing a trade department, I think, is long 

overdue, also. And I am very happy to see the Secretary of Com 
merce come out in favor of your legislation.

Let's see what we can do about——
Mr. BONKER. Mr. Roth is making reference to a trade reorganiza 

tion bill we introduced the other day. The day we introduced it, the 
Department of Commerce had a ceremony to commemorate Her 
bert Hoover and name the Department of Commerce building in 
his honor. It was the day we also announced a new proposal for an 
international trade department, which called for elimination of the 
Department of Commerce.

I don't know who is going to administer our program if that car 
ries through.

Ms. SNOWE. Mr Chairman, I would just like to reserve the oppor 
tunity to contemplate offering an amendment to this section re 
garding a bill that I have already introduced.

My amendment would take a segment of that bill which would 
establish an Office of Small Business Assistance and help signifi 
cantly small business in pursuing antidumping and countervailing
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duty petitions to be financed by antidumping and countervailing 
duties.

I could also extend this to the consideration of export licenses 
providing that kind of assistance to small business.

I am determining whether or not this would be a feasible mecha 
nism. I would like to reserve the opportunity to offer this amend 
ment at some point.

Mr. BONKER Very well.
Any other comments?
Mr. Mica.
Mr. MICA. I would ask unanimous consent that we adopt your 

provision.
Mr. BONKER It has been moved by Mr. Mica that the section 

that calls for a new title II on export promotion programs be adopt 
ed.

Any objection?
If not, so ordered.
Mr. Mica.

SHORT SUPPLY CONTROLS

Mr MICA. Mr. Chairman, if I may, I would like to ask unani 
mous consent that we go back to the section on short supply con 
trols, specifically the ferrous scrap issue.

If I may point out, earlier in the meeting, I indicated we had a 
minor problem. If I am just add to that.

It was that three words in the agreement were left out. We have 
found that they were left out inadvertently. In the Member's book, 
it is under Tab L. Everything that is written is now correct in Tab 
L with regard to the ferrous scrap amendment. What we are talk 
ing about simply, the primary thrust, and the others, are listed 
here, and I will mention them—

Mr. BONKER. Before you proceed, Mr. Mica, is there any objection 
to proceeding out of order to return to page 31 to take up an issue 
under the short supply section?

Hearing none, do I understand you have an amendment you 
would like to offer at this time?

Mr. MICA. Yes; the amendment has been distributed to the mem 
bers. Again, I will have to ask the member's indulgence.

Mr. BONKEH. Does everybody have a copy of the Mica-Gejdenson 
amendment on scrap?

[The amendment referred to follows-]
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AMENDMENT TO THE COMPARATIVE PRINT

(HONKER BILL) 

OFFERED BY MR MICA FOR HIMSELF AND MR GEJDENSON

1. Amend § 7(c) to read as follows (underlining indicates 
language added, brackets indicate language deleted):

(c) PETITIONS FOR MONITORING OR CONTROLS.- 
(1)(A) Any entity, including a trade 
association, firm, or certified or 
recognized union or group of workers, 
which is representative of an industry 
or a substantial segment of an industry 
which processes metallic materials 
capable of being recycled with respect 
to which an increase in domestic prices 
or a domestic shortage, either of which 
results from increased exports, has or 
may have a significant adverse effect 
on the national economy or any sector 
thereof, and with respect to which,1 a 
significant increase in exports is a 
substantial cause of serious injury to
a domestic industry /or the national , or any sector thereof 
economy, may transmit a written petition 
to the Secretary requesting the monitoring 
of exports or the imposition of export 
controls, or both, with respect to such 
material, in order to carry out the policy 
set forth in Section 3(2)(C) of this Act.

(B) Each petition shall be in such form as 
the Secretary shall precribe and shall 
contain information in support of the action 
requested. The petition shall include any 
information reasonably available to the 
petitioner [indicating] demonstrating 
(i) that there has been a significant 
increase, in relation to a specific period 
of time, in exports of such material in 
relation to domestic supply, and (ii) that 
there has been a significant increase in 
the price of such material or a domestic 
shortage of such material under circumstances 
indicating the price increase or domestic 
shortage may be related to exports, and 
dii) that the criteria established" in 
S 7(c)T3)(A) are satisfied"!



1048

(C)(1) For purposes of determining serious^ 
injury under* this section, the ̂ secretary" 
sfiall be guided by the factors ermmerated 
In Subchapter II of the Trade Act of 1974", 
19 U S C S 2251(b)(2)(A)and (B). "

(2) For purposes of this section 7(c), 
the""term "substantial cause" means a cause 
which is important and not less than any 
other cause

(3) Prior to March 1, 1984, the Secretary 
shaT"^ after notice and^ coTnrnent^rulemaking, 
issue definitions of the other operative 
terms of section 3(2)(C? and 7(c) including 
mirrnc-e, limited to the following "excessive 
drain," "scajrce materials," "gerious 
inflationary impact of foreigndemandI ,_"^ 
irdomestic shortaqe, " " increase in domes"tic 
price(s)," "representative of an industry~or 
substantial segment of an industry," 
Nlpmestic industry," "specific period of 
time," "national economy or any jiector thereof," 
and "significant increase in exports.^1

(2)(A) Within 15 days after receipt of any 
petition described in paragraph (1), the 
Secretary shall publish a notice in the 
Federal Register. The notice shall (A) include 
the name of the material which is the subject 
of the petition, (B) include the Schedule B 
number of the material as set forth in the 
Statistical Classification of Domestic and 
Foreign Commodities Exported from the United 
States, (C) indicate whether the petitioner 
is requesting that controls or monitoring, 
or both, be imposed with respect to the 
exportation of such material, and (D) provide 
that interested persons shall have a period 
of 30 days commencing with the date of 
publication of such notice to submit to the 
Secretary written data, views, or arguments 
with or without opportunity for oral 
presentation with respect to the matter 
involved. At the request of the petitioner 
or any other entity described in paragraph 
(!)(A) with respect to the material which is 
the subject of the petition, or at the request 
of any entity representative of producers or

**- exporters of such material, the Secretary shall 
(A)"the significant idling of productive facilities in the industry, the inability of a significan 

number of firms to operate at a reasonable level of profit, and significant unemployment or 
underemployment within the industry, (B) a decline in sales, a higher and growing inventory, 
and a downward trend in production, profits, wages, or emoloyment (or increasing underemploy 
ment) in the domestic industry concerned "
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conduct public hearings with respect to the 
subject of the petition in which case the 
30-day period may be extended to 45-days.

(3) Within 45 days after the end of the 30- 
or 45-day period described in paragraph (2), 
as the case may be, the Secretary shall—

(A) determine whether to impose monitoring 
or controls, or both, on the export 
of such material-, in order to carry 
out the policy set forth in section 
3(2)(C) of this Act; and if he 
determines that

(i) there has been a significant 
increase, in relation to a 
specific period of time, in 
exports of such material-,

(ii) there has been a significant 
increase in the domestic 
price of such material or a 
domestic shortage of such 
material;

(111) exports are a substantial
cause of such domestic price 
increase or domestic shortage;

(iv) exports of such material are 
a substantial cause of serious
injury to a domestic industry, or any sector thereof 
or the national economy; and

(v) monitoring or controls or both 
are necessary in order to carry 
out the policy set forth in 
Section 3(2) (C) of this Act";

(B) publish in the Federal Register a
detailed statement of the reasons for 
such determination, including the 
findings of fact in support of such 
a determination.

(4) Within 15 days after making a determination 
under paragraph (3) to impose monitoring or 
controls on the export of a material, the 
Secretary shall publish in the Federal Register 
proposed regulations with respect to such
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monitoring or controls. Within 30 days 
following the publication of such proposed 
regulations, and after considering any public 
comments thereon, the Secretary shall publish 
and implement final regulations with respect 
to such monitoring or controls.

(5) For purposes of publishing notices in the 
Federal Register and scheduling public hearings 
pursuant to this subsection, the Secretary 
may consolidate petitions, and responses 
thereto, which involve the same or related 
materials.

(6) If a petition with respect to a particular 
material or group of materials has been 
considered in accordance with all the procedures 
prescribed in this subsection, the Secretary 
[may determine, in the absence of significantly 
changed circumstances,] shall not consider 
[that] any other petition with respect to 
the same material or group of materials which 
is filed within 6 months after [consideration 
of] final action on the prior petition has 
been completed^ [does not merit complete 
consideration under this subsection.]

(7) The procedures and time limits set forth 
in this subsection with respect to a petition 
filed under this subsection shall take 
precedence over any review undertaken at the 
initiative of the Secretary with respect to 
the same subject as that of the petition.

[(8) The Secretary may impose monitoring or 
controls on a temporary basis after a petition 
is filed under paragraph (1)(A) but before 
the Secretary makes a determination under 
paragraph (3) if the Secretary considers 
such action to be necessary to carry out the 
policy set forth in section (3)(2) (C) of 
this Act.]

[(9)] (8) The authority under this subsection 
7(c) shall not be construed to affect the 
authority of the Secretary under any section 
of this Act [other provision] other than thTs 
section 7.
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[ (10)] (9) Nothing contained in this subsection 
shall be construed to preclude submission on 
a confidential basis to the Secretary of 
information relevant to a decision to impose 
or remove monitoring or controls under the 
authority of this Act, or to preclude 
consideration of such information of such 
information by the Secretary in reaching 
decisions required under this subsection. 
The provisions of this paragraph shall not 
be construed to affect the applicability 
of section 552(b) of Title 5, United States 
Code.

2. Insert a new § 7(d) as follows and redesignate the subsequent 
subsections of section 7 accordingly:

(d) Notwithstanding sections 7 (a) or 7 (b) 
of this Act, no action in response to an 
informal or formal request by any person or 
entity described in section 7(c)(l)(A) to 
control or monitor the export of metallic 
materials capable of being recycled^shall . 
be taken under this section 7XPnfsuant' "€o~~* «*«fi 
section 7(c). No action by the Secretary 
on his own motion to control or monitor the 
export of metallic materials capable of 
being recycled shall be taken unless he 
satisfied the standards and requirements 
of section 7(c)(3)(A)and (B) hereof?

28-755 0-86-34
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Mr. MICA. Because of the speed at which the subcommittee is 
moving, the amendments to present law are underlined. And I 
would ask again unanimous consent that legislative counsel have 
the opportunity to draft those changes.

Again, I would be happy to hear any objection from a member. 
But since it appears that all parties that have discussed this issue 
are in agreement, I would see no problem with it. But let me, if I 
may, proceed and say what we are talking about.

One of the primary areas is that when the Department of Com 
merce makes a finding in regard to short supply, particularly in 
ferrous scrap, it is announced in effect. When someone tries to peti 
tion to make findings with regard to short supply, they are re 
quired to go through a set of procedures. What we are simply 
saying is that those same procedures should apply to the Depart 
ment of Commerce.

I know some sides would have entirely deleted section 7(c). Other 
sides would have had no changes at all. This has been very careful 
ly tailored to try to address concerns. But to say to the Department 
of Commerce, first, that some definitions should be given—also, 
that certain findings should be made; those changes are listed on 
the page you have under "L", at the bottom of the page—the 
amendment adds requirements that a demonstration of substantial 
cause of injury be added.

It requires the Secretary to define certain terms that he uses 
when he makes a finding, such as excessive drain, scarce materials, 
inflationary impact on foreign demand, and the list that is set 
before you.

It requires the same criteria and procedures that private peti 
tioners must meet and follow in the monitoring processes initiated 
by Commerce without a petition. I think that is the key here. This 
procedure should be followed just as anyone else when these deter 
minations are made.

I don't think, again, that there were any objections to the amend 
ment. If there are any, I would be happy to hear them at this time.

The three words that were inadvertently left out have been in 
cluded.

Mr. BONKER. All right.
Mr.' MICA. I would like to commend you and Mr. Gejdenson for 

your marathon efforts to work out language that is acceptable to 
people who are affected by this particular provision.

I am sure if there are any objections, we will hear about them by 
Monday.

I don't see any reason why we cannot adopt this language pursu 
ant to staff and legal counsel working it over to make it consistent 
with the existing provisions for monitoring scrap metal.

Any other discussion or comments?
If there is no -objection on the Mica amendment, hearing none, it 

is so ordered 
. Mr. MICA. Mr. Chairman.

Mr. BONKER. Mr. Mica.
Mr. MICA. I would like to, if I may, at this time—first may I ask, 

is there any other business?
Mr. BONKER. I think we have concluded business on the markup 

of H.R. 2761 for today.
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FOREIGN TRADE PRACTICES

Mr. MICA. If I may,- then, I would like to indicate my intentions 
on a matter called the Foreign Corrupt Practices Act. I do intend 
at this time to move forward with that amendment to this legisla 
tion on Monday. I am working with the staff. We have made every 
effort to modify, adjust and design this legislation to do what the 
testimony here has indicated needs to be done without making in 
appropriate changes in the law.

We think we have a very, very fine piece of legislation ready for 
amendment. Under previous agreement, it would be taken up on 
Monday. So that would be my intention.

And it is, I might also add, in the print, in the last few pages of 
this document.

Mr. BONKER. The gentleman reserves the opportunity to offer his 
amendment on the Foreign Corrupt Practices Act on Monday. The 
gentleman knows of my concerns about that legislation in this par 
ticular act. We will proceed at your request at the proper time 
Monday.

I would like to take this opportunity to thank the members of 
this subcommittee for their diligence and hard work on this legisla 
tion. We have not concluded action. We still have some important 
issues to come up on Monday.

I understand Mr. Roth has a number of amendments that will be 
offered. Staying in town on Friday and sticking with it throughout 
the entire markup session is a real tribute to the members of this 
subcommittee.

The subcommittee will meet in this room on Monday at 2 o'clock 
p.m.

The subcommittee is adjourned.
[Whereupon, at 12:15 p.m., the subcommittee adjourned, to recon 

vene at 2 p m. on Monday, May 2, 1983.]





EXTENSION AND REVISION OF THE EXPORT 
ADMINISTRATION ACT OF 1979

MONDAY, MAY 2, 1983

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS, 

SUBCOMMITTEE ON INTERNATIONAL
ECONOMIC POLICY AND TRADE,

Washington, DC.
The subcommittee met in open markup session at 2:15 p m. in 

room 2200, Rayburn House Office Building, Hon. Don Bonker 
(chairman of the subcommittee) presiding.

Mr. BONKER. The Subcommittee on International Economic 
Policy and Trade will come to order.

Today the subcommittee meets to continue its markup of H.R. 
2761, legislation to reauthorize the Export Administration Act. 
This is our third, and hopefully final, session on this legislation.

On Friday the subcommittee made its way through the entire 
bill, with reservations expressed by certain members of the sub 
committee to come back today and reconsider various provisions. 
Today we will take up, first of all, national security controls, where 
some members of the subcommittee expressed reservations on 
Friday.

NATIONAL SECURITY CONTROLS

Specifically, the subcommittee has before it two amendments of 
fered by the chair, one of which would eliminate licensing require 
ments for exports to Cocom countries. I might add, for members' 
information, this provision appears on page 10 of the comparative 
print. Cocom countries are those in the NATO Alliance, plus 
Japan, minus Iceland and Spain.

Presently exporters must apply for an export license to transact 
business between the United States and Cocom countries. It has 
been estimated that by decontrolling exports to Cocom countries 
we could eliminate one-third of the 75,000 to 80,000 licenses that 
are presently processed.

The record has also shown that in the past there have been very 
few denials of licenses for Cocom countries. I think the GAO report 
noted that in the past 3 years there have been only six denials 
among the many thousands of licenses applied for, and they were 
to exporters who had already been denied export privileges and in 
this case, would be covered under other provisions of the act.

(1055)
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The other idea behind this amendment is to make it possible for 
licensing officials to focus more on exports of critical technology to 
Eastern bloc destinations.

So we feel that this is a major reform in the legislation, and I 
hope that the members can go along with this amendment.

Mr. Roth, do you have an opening statement or any comments 
on the amendment before the subcommittee?

Mr. ROTH. Because of the time element, Mr. Chairman, I will 
forgo the opening statement, but I do have a point of information. 
Are we on your amendment now? Is it proper for me to "add an 
amendment, or are we going to finish your amendment first?

Mr. BONKER. We are presently on the national security controls 
section of the act, specifically section 105 of the bill, which deals 
with licensing requirements for exports to Cocom countries.

Mr. ROTH. I have an amendment to strike that section, Mr. 
Chairman. Would I be in order to offer that amendment now?

Mr. BONKER. You may offer your amendment. Let me have the 
staff read the amendment.

Mr. MAJAK [reading]:
Amendment to the comparative print offered by Mr Roth
Page 10, strike out lines 22 through 7 in the middle of the page and insert in lieu 

thereof the following
Sec 105 Section 5(b) of the act is amended— 
Redesignate succeeding subsections accordingly
Mr. ROTH. Thank you, Mr. Chairman.
Basically, what I am asking is to leave the act as it presently 

reads. I feel compelled to express reservations concerning two of 
the proposed amendments to the national security section of the 
EAA. Specifically, I refer to two provisions in section 105 of the 
markup bill. The first is the proposed elimination of the license re 
quirements for exports to Cocom countries; and the second one is 
the decontrol of unilaterally-controlled items for which licenses 
have been approved for a 1-year period.

Mr. Chairman, I share your desire to reduce the licensing burden 
on companies engaged in West-West trade and I would support rea 
sonable means for doing so. The two proposals in section 105, how 
ever, go too far, I feel, and would, in my opinion, cause a potential 
ly serious danger to our national security.

The elimination of licensing requirements for exports to Cocom 
countries would lead to three unacceptable results. The first would 
be that certain products or technology, as Mr. Berman noted earli 
er, would not be covered by the Munitions Control List, which 
would not necessarily be licensed to Cocom countries. Your propos 
al would preclude us from stopping that equipment from going 
abroad.

Second, we would lose control over the end-user and the end-use 
of our technology and products. We would not be able to stop goods 
destined for foreign countries who we know may divert goods to 
the Soviet Union.

Finally, Mr. Chairman, elimination of licensing to Cocom coun 
tries would put important national security interests of the United 
States in the hands of another country. I cannot accept that.

There are many different levels of commitment to export con 
trols among our Cocom partners. There is no persuasive reason to
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put U.S. technology and products under Cocom's often varied level 
of control. Your proposal, I feel, would do precisely that and that is 
why I offer this amendment to delete the provisions eliminating 
the requirements for a validated license for exports to countries 
which maintain export controls on goods and technology coopera 
tively with the United States.

I want to add, Mr. Chairman, that I am absolutely committed to 
enhancing the competitive position of American business in world 
markets. I believe the time has come where economic consider 
ations have replaced geopolitical considerations in world affairs. 
We all agree that economic and international trade issues occupy a 
major part of our negotiation agenda with other countries. The 
forthcoming Williamsburg Summit proves that point, and I believe 
we must strengthen Cocom.

But there is also a need for national security purposes to main 
tain a clear record for exports to the ultimate consignees. Under 
the provisions before us proposed regulations to establish a paper 
trail are often not significant to provide for adequate enforcement. 
The elimination of validated licenses for West-West trade will 
surely benefit U.S. companies, but it also benefits foreign importers 
within Cocom. Therefore, the proposal before the subcommittee 
should seek to use the elimination of validated licensing procedures 
as a bargaining chip, as a lever to obtain improved enforcement 
with Cocom.

We must work with Cocom to be successful, to eliminate diver 
sion of goods from Cocom to other countries; beefing-up and obtain 
ing an agreement on enforcement procedures is a necessary condi 
tion for freeing up West-West trade.

Mr. Chairman, I hope we can eliminate these proposals from the 
subcommittee markup bill. Your intentions to ease West-West bur 
dens are shared by all. These proposals, however, simply are not 
the proper vehicles.

Thank you, Mr. Chairman, and members of the subcommittee.
Therefore, I ask my amendment be adopted.
Mr. BONKER. Anyone wish to be heard on the amendment?
Mr. Berman.
Mr. BERMAN. Mr. Chairman, if I may ask, there are some items 

that we control for national security purposes that Cocom also con 
trols.

Mr. BONKER. Yes.
Mr. BERMAN. Could I ask the author of the amendment what the 

logic is in imposing those controls on those items, which the Cocom 
countries also control? For exports from those countries to non- 
Cocom countries, they would be applying these Cocom multilateral 
controls. What would be the logic for requiring an additional level 
of control internally within Cocom?

Mr. ROTH. I wonder if I could ask Mr. Zacharia from the Com 
merce Department to give us his rationale on this argument.

Mr. BONKER Mr. Zacharia.
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STATEMENT OF MICHAEL E. ZACHARIA, SPECIAL COUNSEL TO 
THE UNDER SECRETARY FOR INTERNATIONAL TRADE, DE 
PARTMENT OF COMMERCE
Mr. ZACHARIA. I would also ask Mr. Lamb, who is here from the 

State Department, to respond to your question, Mr. Berman.
Mr. HERMAN. I am wondering, why is the State Department in 

volved? We are talking about national security controls.
Mr. ZACHARIA Yes. But we are also talking about Cocom and the 

responsibility for Cocom is the State Department's
One of the reasons for having what you perceive as being a dual 

level of control is that Cocom does have a list, and the items that 
are on the Cocom list are enforced by the individual country's laws 
pertaining to that item.

The United States takes, it is fair to say, a tougher stance with 
regard to the export of those controls than perhaps certain of our 
Cocom partners do. That is why the United States would hope to 
retain its prerogatives in controlling its trade rather than putting 
it in the hands, strictly in the hands of another country.

Mr. BERMAN. Are you saying that even though the Cocom coun 
tries have decided that a particular product or category of products 
should be controlled, that in effect while they subscribe to that at 
Cocom meetings they don't enforce their own position in terms of 
shipments?

Mr. ZACHARIA. I don't know if I would want to go that far. Let 
me just pause for one second, if I could.

Mr BONKER. If the State Department representative would 
please come to the table and try to deal expeditiously with the 
question, please.
STATEMENT OF DENIS LAMB, DEPUTY ASSISTANT SECRETARY 

FOR TRADE AND COMMERCIAL AFFAIRS, DEPARTMENT OF 
STATE
Mr. LAMB. Thank you, Mr. Chairman.
Our feeling, Mr. Chairman and Mr. Berman, is that there is a 

valid national security interest in our retaining licensing control 
over the whole universe of sensitive exports, even when these ma 
terials are exported to our close Cocom allies.

It is very important that any administration has a sense of the 
total amount of sensitive goods being sent out of the country and 
that we have the discipline of requiring our exporters to investi 
gate the ultimate use and the end-user of the material to be export 
ed. It gives us an opportunity within the Commerce Department to 
verify both the end-use and the final user.

There are also within the realm of national security controls, 
classes of goods for which we maintain a policy of denial to all des 
tinations and we would certainly want to be able to monitor the 
potential or possible exports of that kind of product. And in other 
cases we have more selective policies of denial which may not 
match entirely the policies of our Cocom partners, so we want to 
keep the possibility of maintaining an overview of the exports of 
that entire class of security sensitive goods.

Mr. MICA. Would the gentleman yield?
Mr. BERMAN. Yes.
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Mr. MICA. Correct me if I am wrong, but hasn't this approach 
been going on for about 30 years; is that correct?

Mr. LAMB. The Cocom process has been in existence for over 30 
years, yes, sir.

Mr. MICA. How many licenses have been1 granted over that 30 
years? I could do some public multiplication and say a minimum of 
10,000 or 20,000 times 30 years would be 200,000 or 300,000; is that 
about right?

Mr. LAMB. I am sure it's much more than that, sir. We issue 
many more than we deny.

Mr. MICA Probably double, triple or quadruple that.
How many denials have occurred in the 300,000 to 500,000 to a 

million licenses?
Mr. LAMB I don't know the answer to that.
Mr. MICA. I do.
Mr. LAMB. It's clear, it's small in relation to the total number of 

licenses issued and obviously troublesome.
Mr. MICA. Want to hazard a guess?
Mr. LAMB. Thirty thousand.
Mr. MICA. Thirty thousand. Anybody have another guess?
Six; six out of probably millions.
Mr. ROTH. Will the gentleman yield?
Mr MICA. Maybe I am wrong. Happy to yield.
Mr. ROTH. What are we really trying to get at? Are we trying to 

get at licensing to Cocom or are we trying to get at leakage from 
Cocom?

Mr. LAMB. We are trying to get at possible leakage from Cocom 
destinations. That is the reason why the administration would wish 
to retain licensing authority over products shipped to friendly 
countries.

Mr. MICA. I will support the amendment if I am wrong, but if it's 
possible leakage why have we denied only six? It's my understand 
ing they were under denial orders, not under this procedure.

Mr. LAMB. I think the first and most important point is that the 
licensing process is sort of a self-limiting process. Once you have in 
place regulations governing the export of sensitive materials, com 
panies naturally discipline themselves in thinking about who they 
can sell to, and in documenting their own license application. 
Many sensitive license applications obviously never reach the Com 
merce Department because of this self-limitation.

Now, beyond that, many licenses are returned without action, or 
withdrawn after we have discussions with the potential exporter; 
the problems are found with the license and they decide not to 
pursue it. So sensitive exports are not only limited by actual denial 
of licenses.

I think it would be very dangerous to conclude that because 
there have been relatively few denials, as you correctly point out, 
that we are overburdening our companies with the process.

Mr. MICA. We are talking I would say minimum 300,000, 500,000 
possibly in the millions.

I have been informed that six have been denied. I notice you 
shaking your head. You say it's not. You said 30,000. That is a big 
difference.
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Mr. LAMB. We can get the correct figure. But I wanted to agree 
with your overall point that denials a.re quite small in relation to 
the overall number of licenses issued. That is true.

Mr. MICA. I would respectfully submit I think the chairman's bill 
takes reality into the proper context in that if indeed there were a 
problem with some secondary movement of an article through the 
Cocom country that maybe that is where we ought to look and, in 
fact, I hope we could have a chance to work on the Cocom situa 
tion.

But if it really is, and I am open, if it really is six or so out of .a 
million, or hundreds of thousands, I think we ought to go the other 
way and then try to tighten up if there is a problem But it seems 
to me also even if we went the other way, or if we left it the way it 
is, that there could be licensing to a Cocom country and still move 
forward.

So I am willing to stand corrected if the information that is 
given to me is wrong, but I think that was the basis under which 
some of this amendment, if not all of it, was drafted.

I thank the gentleman.
Mr. HERMAN. I would like to reclaim my time just to add to that. 

If it were only six, but it were six cases where it turned out that 
we would have otherwise had a situation where highly secret or 
important kinds of materials were being shipped to Cocom coun 
tries, and the belief was you had to deny the license because they 
were going to end up in the hands of hostile owners, that still 
might be justification for supporting the amendment.

But the facts we have in front of us are that those six were all 
from exporters who were unreliable exporters, and the chairman's 
proposed bill retains the ability of the Commerce Department in 
consultation with the Defense Department to still deny those ex 
porters, or any other exporters in that category, licenses generally.

Isn't that right? So in some sense it is zero. Not one license from 
somebody who would not otherwise be brought into the licensing 
web has been denied any shipments to other Cocom powers.

Mr. BONKER. Any further discussion?
Ms. SNOWK. Mr: Chairman, I have a question. At one point there 

was consideration of a proposal to accord the same status to Aus 
tralia and New Zealand as we do Canada. Is there any renewal of 
that consideration, and have there ever been any problems with 
our situation and our relationship with Canada as it stands now 
which does not require any licensing of exports?

Mr. LAMB. -Relationships with Canada have worked relatively 
smoothly, but to my knowledge there is nothing actively under con 
sideration with respect to Australia and New Zealand. Neither 
country is a member of Cocom.

Ms. SNOWE. Wasn't there a proposal under consideration, or is 
the GAO report wrong?

Mr. LAMB. If it's ir> the GAO report, I am sure it is correct.
Ms. SNOWE. It was approved by Commerce and the Defense De 

partment and the Special Trade Representative's office. It was only 
when the Justice Deparment issued a concern about eliminating li 
censing requirements for Australia and New Zealand—for the 
same reasons that have been indicated here today—that it was
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eliminated, because it would be difficult to trail the export once it 
was exported to a specific country.

Mr. LAMB We might be able to provide some additional informa 
tion in a classified form, Ms. Snowe, to elaborate on this.

Ms. SNOWE. Thank you.
Mr BONKER I think it should also be noted that both the Depart 

ment of Commerce and USTR have recommended doing away with 
licenses to Cocom countries, but the Department of Justice has ob 
jected because they have felt that false statements on the license 
application were a necessary foundation for prosecution.

But my language provides for notification, which would give Jus 
tice, in effect, the information that it needs.

So, almost everybody agrees that we ought to do away with li 
censing of exports to Cocom. And probably if the Department of 
Commerce could come forth and really be candid, you would once 
again recommend doing away with these requirements so you could 
concentrate your resources on being more effective in controlling 
East-West trade.

Is there any further discussion on the Roth amendment?
Mr. ROTH. Yes; Mr. Chairman.
Mr. BONKER. Mr. Roth.
Mr ROTH. If I can mention this, I hope that my amendment will 

be adopted because I think it will give us a bargaining chip to help 
close some of the loopholes of the leakage out of Cocom, and unilat- 
erally giving up this I think is not going to put our negotiators or 
the President in a good position.

I think if we free up West-West trade it should be used as a bar 
gaining chip to get Cocom to tighten up some of the leakage that is 
taking place, and for that reason I think we should adopt this 
amendment.

Mr. BONKER. Mr. Berman.
Mr. BERMAN. One last question to the author of the amendment. 

I guess maybe it's to the chairman.
Does your bill also apply to unilateral controls that are not 

adopted by Cocom7
Mr. BONKER. No; this amendment does not apply to unilateral 

controls, just to exports of goods multilaterally controlled. It 
merely eliminates the license requirement for exports between the 
United States and Cocom countries, for goods controlled by Cocom.

We still will have a problem with unilateral controls exceeding 
Cocom controls, but this would greatly reduce the problem.

Mr. BERMAN. And it would not apply to the shipment to Cocom 
countries of items not-con trolled by Cocom?

Mr. BONKER That is right.
If there is no further discussion, the vote will now occur on the 

Roth amendment.
All those in favor signify by saying aye.
["Ayes" were heard.]
Mr. BONKER Those opposed?
["Noes" were heard.]
Mr BONKER. In the judgment of the Chair, the ayes have it.
Mr. MICA. I would like to request a division.
Mr. BONKER. A division has been requested.
All in favor of the Roth amendment raise your hands, please.
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[Show of hands.]
Mr. BONKER. All those opposed?
[Show of hands.]
Mr. BONKER The amendment fails.
Any further discussion on the provision before the subcommit 

tee?
If not, we will move on to the next provision.
The next issue can be found on page 10 and under Tab H.
This amendment pertains to what is referred to as the China dif 

ferential.
The provision in H.R. 2761 adds a new paragraph to the subsec 

tion on policy toward individual countries. In effect, it codifies the 
administration's current policy with respect to exports to China, a 
policy, I might add, which has not been fully implemented.

In 1981 this administration determined that exports to China 
could be of twice the technical capabilities of exports which would 
be approved to the Soviet Union. As a result of two rounds of for 
eign policy controls on the Soviet Union, we have all but eliminat 
ed even low technology exports to the U.S.S.R

In 1981, in recognition of normalization of relations and the 
desire in both countries to increase trade, a policy was developed 
that would allow United States exports of goods or technology of 
technical capabilities equivalent to double of what we now export 
to the Soviet Union.

There still would be certain prescribed limits on the exports of 
technology to China. It would still be in a very tightly controlled 
category but, nonetheless, it would fully implement the policy that 
has already been developed by the present administration.

Is there any discussion on the amendment?
Mr. Roth.
Mr. ROTH. Mr. Chairman, I have an amendment to strike line 7 

at the top of the page to the second line 7, which is at the bottom 
of the page.

Mr. BONKER. I don't think we need the staff to read the amend 
ment.

Mr. Roth would propose to delete this provision.
Would you care to comment?
Mr. ROTH. Yes, Mr Chairman.
I recognize the work and the good faith you have brought to this 

particular section. But the facts are that our relations with the 
People's Republic of China are on a real roller coaster and I don't 
think we want to chisel into stone for the next 2 or 4 or 6 years the 
kind of trade policy we are going to have with the People s Repub 
lic of China.

That is why I offer an amendment to strike the provision in the 
markup vehicle that would provide special guidelines for the licens 
ing of controlled exports for the People's Republic of China.

I believe that this provision goes beyond what was intended by 
the administration in providing flexibility for the granting of vali 
dated licenses for exports to the PRC. It does not seem appropriate 
to establish in this legislation for 2 or 4 or 6 year period, as I men 
tioned, a special exemption for exports to the PRC to grant validat 
ed licenses for exports at twice the technical level for controlled ex 
ports to other controlled countries.
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Therefore, Mr. Chairman, with all due deference, I must ask to 
haye this amendment adopted by our subcommittee.

Mr. BONKER. Any discussion7
Mr MICA Mr. Chairman, would the gentleman consider one and 

one half?
Mr. ROTH. Mr Mica, I believe as the amendment is drafted, I 

think it would be in the best interests of our country to adopt this 
particular amendment.

You and I have been to China and we have talked about this 
before I think you understand that our relations, while we want to 
have the best possible relations with the People's Republic of 
China, it is on a real roller coaster, a high today, a low tomorrow, 
and I don't think we want to bind the administration and codify 
our trade relations with the People's Republic. I think you have to 
give the President the option to acclimate himself to the conditions 
of the day.

Mr. MICA. If I may concur with the gentleman and say this, I am 
truly and personally aware, I visited the People's Republic of China 
and I saw examples of actions that were questionable. I think there 
was, for instance, an airplane that was being dismantled to be used 
as a pattern there to remake them in China. I recognize the con 
cerns

I do think that if there were some way to have language that the 
chairman has indicated could be helpful, but I recognize what our 
concern is.

I would like to ask this, that if we could support this amendment 
at this time, would the gentleman be willing to look at approaches 
for language between now and full committee that might address 
his concerns and still give some attention to the problem?

Mr. ROTH. If the gentleman will yield, I will be happy to do that. 
Maybe we can work out something that would be more in step with 
the present policies Why don't we do that, I will be happy to do 
that.

Mr. BONKER. Mr. Berman.
Mr. BERMAN. As I understand this amendment, when you talk 

about controlled countries, we are talking about a relative few, I 
guess essentially communist countries, and that a whole variety of 
nonaligned countries and countries which may be very weak in 
terms of their own export controls are not limited by such a provi 
sion at the present time. This simply does not even put the Peo 
ple's Republic in the category of noncontrolled countries.

Mr BONKER. That is correct.
Mr. BERMAN. Which would include a lot of non-Cocom countries.
Mr. BONKER. The point of reference is the country most tightly 

controlled, which is the Soviet Union. So it's almost double of noth 
ing.

Mr. BERMAN. I guess the only thing. I would add, to the extent 
that our relationship with the PRC have been on a roller coaster, I 
am wondering if existing law in this area isn't one part of what has 
contributed to that roller coaster. In other words, premised on na 
tional security, this amendment, or the chairman's bill does not 
even go so far as to equate the PRC with a number of countries 
that are not Cocom powers, that have many times been opposed to 
American policies in a variety of areas.



1064

I am not sure what on national security grounds would justify 
the distinction between the PRC and those countries, and this 
amendment does not even go so far as to equalize the PRC with 
those countries.

Mr. ROTH. First of all, the PRC already has MFN. I think we 
want to remember our policies with the PRC are on the roller 
coaster, not because we don't have our trade policies chiseled on 
stone, but I think quite the opposite can be the effect. I think we 
want to give the President the option and leeway to determine 
what kind of policy we are going to have, because I think there are 
other things other than our trade policies that have to come under 
the President's discretion. That is why I think it is so important to 
give the President some leeway. We will not be doing that if we do 
not adopt this amendment.

Mr. BONKER. Further discussion?
Let me add, I think this is a terribly important issue if we are 

going to enhance our trade relations with the PRC. Speaking as 
one who represents a district on the west coast, we see that as a 
terribly important area for future trade, particularly for exports. 
And Al Swift, our colleague who had recently been in China, testi 
fied before this subcommittee, and I picked this up from others 
who have been to the PRC recently, that this is emerging as the 
No. 1 issue behind the current problems over textiles.

Once again, if we opt out of potential trade relations with China 
at this critical time, the Japanese are most certainly going to step 
in and make their wares available to the PRC, preempting any 
future opportunities we might have. It is another example of how 
we place the shackles on U.S. exporters, particularly in an area 
where they are going to be most competitive in the 1980's and 
1990's.

But all this amendment does is simply implement the policy that 
has been developed by this administration. It does not place China 
in the same category as other Western countries. But the Chinese 
pick up every little shred of evidence of whether we are inching 
toward better relations and trade opportunities, or whether we are 
going in the other direction Based on recent experiences with 
export licensing delays, this is going to be another setback, and 
they are going to turn to Japan or other countries to gain access to 
high tech equipment and knowledge in the future.

So we are not preventing the flow of high technology into the 
PRC, we are denying our own exporters. I think this carries a 
fairly significant message that, indeed, some in the Congress want 
to see us enhance our trade opportunities instead of placing an 
other impediment in the way of future trade with the PRC. So I 
am hopeful that the subcommittee will reject this amendment to 
delete the China policy provision and at least make this one sym 
bolic gesture.

Any further discussion?
Mr. ROTH. Yes; thank you, Mr. Chairman.
I think if we did not adopt this amendment it would be more of a 

symbolic gesture. Again, to reiterate, I think we have to give the 
President some leeway in this area, because we are in a state of 
flux and we know that our relations from one day to the next are 
not on an even keel.
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I wonder, Mr. Chairman, if we could ask the Commerce Depart 
ment to give us their viewpoint of this particular amendment? 

Mr. Archey
STATEMENT OF WILLIAM T. ARCHEY, DEPUTY ASSISTANT SEC 

RETARY FOR TRADE ADMINISTRATION, DEPARTMENT OF COM 
MERCE
Mr. ARCHEY. In regard to this amendment, I would like to just 

say that at present I think—and the chairman noted this—etched 
in the statute, I think this not only precludes a great deal of flexi 
bility, it precludes flexibility either up or down—more liberaliza 
tion or more constricted policy toward China.

As an example, there are several commodity controls in this cat 
egory based on the two-times policy that if the administration did 
not, in fact, contrive what the level should be, it would end up that 
you could not send anything to either the Soviet Union or to 
China, because in some CCL categories there is no commodity that 
is allowed to go to the Soviet Union, and so on. Therefore, if you 
were to take this two-times literally, commodities that presently 
could go to China, could not, if this amendment were passed.

The second issue is that in terms of the two-times, there are 
some categories where by clear interagency" process—and I don't 
want to get into some of them right now, but there are a couple of 
categories where if you go to the full two-times level versus the 
Soviet Union, in certain product categories there is no question 
that that commodity could be a serious threat to national security.

Those are not many. I am not going to suggest that those are a 
great deal, but there are some, if you fully implemented two-times, 
we would have a great deal of difficulty. In fact, one of the terms 
on the published regulations, one of which would be, for example, 
an oscilloscope. The present level is beyond that for the Soviet 
Union, but.beyond the level we are presently licensing to the PRC 
any use of an oscilloscope would almost always be in the use of nu 
clear development of some kind, because the level we allow to be 
licensed now could be used, for example, doing computer repairs. 
But if you get beyond a certain technical level, it then quickly goes 
into nuclear development, nuclear testing.

The point I think Mr. Roth is making is that we feel that we are 
looking at the various CCL entries right now within the context of 
the two-times policy, and it is our feeling by putting this in the 
statute for the next 2 or 3 years you are precluding the administra 
tion from either liberalizing or making more constrictive, as the 
circumstances dictate, and that is the reasoning behind our think 
ing.

Mr. BONKER. Mr. Bereuter.
Mr. BEREUTER. Thank you, Mr. Chairman.
I believe that the comments the gentleman just made regarding 

the two-times language are quite legitimate. There is a high level 
of inexactitude in that term.

On the other hand, I find myself among those who want to pro 
vide less discretion to the administration in this area. Part of the 
reason for our up and down roller coaster kind of existence is the 
fact that we are placing unnecessary impediments, in my judg-
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ment, on trade with the People's Republic of China, not to mention 
our trade barriers on textiles and other things, which are a con 
stant irritant to them. No North Carolimans here, thank goodness.

But I hope perhaps we can get better language than does exist in 
this particular section and deal with our concern about the freer 
flow of trade to the People's Republic of China without, on the 
other hand, endorsing the amendment as given by Mr. Roth. So I 
am looking for another amendment that attempts to accomplish 
either here or in full committee what this member wants.

Mr. BONKER. I might add, had I authored the policy, the amend 
ment probably would have been better, but I was trying to take the 
administration's own policy and incorporate it into the statute so 
they would at least attempt to implement what they have said they 
wanted to do.

Mr. Berman.
Mr. BERMAN. Mr. Chairman, two points, in response to what the 

witness just said One, as I read this language, you clearly exempt 
products which could, if used for purposes other than those for 
which the export is intended, be of significance for nuclear weapon 
purposes I don't know to what extent your example comes within 
that language, but it certainly sounds like it.

Mr. ARCHEY It would be an example I think of an exemption I 
think that is one.

Mr. BERMAN. So, the exemption is not relevant to the chairman's 
proposal?

Mr. ARCHEY. I am citing an example where if you went beyond 
the two times application for strategic and critical reasons, a con 
siderable amount is necessary. I think there are other examples 
that would not necessarily be cleared under the nuclear category.

Mr. BERMAN. But in all fairness, you picked as your one example 
an example that would be controlled under the language of the 
chairman's bill and not an example that is precluded by the lan 
guage of the chairman's bill. •

The second question is, this is a national security control, not a 
foreign policy control. I think it would be a mistake for me to cite a 
variety of countries which are not controlled countries. But I have 
a funny feeling there are some countries in Asia which the Soviet 
Union is more likely to get the re-exported materials from than the 
People's Republic of China in this day and age, and that is why I 
don t understand your arguments as they relate to a national secu 
rity policy rather than to a foreign policy control. Until we are con 
trolling all of those other countries, where the likelihood is greater 
of those goods ultimately ending up in the hands of the Soviets, I 
don't understand your argument as it relates to the People's Re 
public of China where it seems to me there is a less likelihood of 
the products ending up in the hands of the Soviet Union

Mr. ARCHEY. I think reasonable people could disagree as to 
whether or not that would be the case. I think the United States is 
first of all trying to look at and is continually reassessing its strate 
gic relationship vis-a-vis the PRC. I think the licensing policy has 
to derive from our strategic policy vis-a-vis the PRC. I think we 
have some concerns with other countries but also with the PRC re 
garding the possibility of diversion. I would also say to you and I 
think this is fairly well known, technology transfer is a very sensi-



1067

tive issue presently with the PRC. We are aware of that. One of the 
things they are very sensitive about is the fact of the two times 
policy as stated which they have made very clear because the two 
times policy compares them with the Soviet Union and PRC is 
very, very adamant about not being compared to the Soviet Union

Mr. BERMAN. The administration has that policy that they aren't 
observing.

Mr. ARCHEY. Great. But I am saying that I think that is some 
thing people certainly well above me are very aware of and I think 
are assessing.

Mr. BONKER. We could either call for a vote on the amendment 
or Mr. Bereuter may like more time to come up with more creative 
language. I do not know what the desires of the subcommittee are 
Mr. Roth, if you want to press with the vote we can proceed that 
way.

Mr. ROTH. Mr. Chairman, it is not that I want to press with the 
vote but I think you would like to get this bill finished today, 
right?

Mr. BONKER. Yes.
Mr. ROTH. That means Mr. Bereuter would have to draft an 

amendment between now and 5 and I do not think he is going to be 
able to do that. Because Mr. Mica and myself are going to sit down 
and work up other language between now and the time before we 
take it up with the full committee. But you are the chairman. You 
decide.

Mr. BONKER. All those in favor of the Roth amendment signify 
by saying aye.

["Ayes" were heard.]
Mr. BONKER. Those opposed, no.
["Noes" were heard.]
Mr. BONKER. The noes appear to have it. Is there any further 

amendment to the provision just considered?
If not, we will move over to page 13
Mr. Mica has reserved time to come back to this section on 

export licenses where I understand he may have one or two amend 
ments .At this time I will recognize Mr. Mica.

Mr. MICA Mr. Chairman, on page 13, staff has a Comprehensive 
Operations license amendment, if it could be passed out.

Mr. BONKER. Staff will read the amendment, the first amend 
ment offered by Mr. Mica.

Mr MAJAK [reading]:
Amendment to the comparative print offered by Mr Mica
Add the following on page 13
"(5) Technology and related goods, including items designated on the list of mili 

tarily critical technologies developed pursuant to subsection (d) of this section, shall 
be eligible for a comprehensive operations license which would authorize, over a 
period of years and to countries other than those described in section 620(f) of the 
Foreign Assistance Act of 1961, multiple exports and re-exports to and among sub 
sidiaries or affiliates "

Mr. BONKER. Mr. Mica is recognized to explain his amendment
Mr. MICA. Essentially, Mr. Chairman, what we are saying is that

this would allow for a comprehensive operations license similar to
other sections of the bill but to non-Cocom countries. Now, I must
emphasize this and this is where I think we have general agree-
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ment, in fact unanimous agreement. It does not make any one 
issue, any license, but it allows the Commerce Department to say 
that in a network of transactions that go on—for a specific network 
of transactions they can issue a comprehensive operations license.

For instance, now they may issue item by item the same thing, 
the same group over and over again with one company.

At any time they can continue to do this, but if they feel com 
fortable, if they think it is appropriate, if they feel that the proce 
dures—and in my mind, I have seen some of this—are redundant it 
would allow them to give this kind of license. I wanted to make ab 
solutely certain because this is not a major change, it gives an 
option which is no longer there. If X company is in their mind eli 
gible they can package this all together into a comprehensive oper 
ations license under the national security section which the other 
provision, the provisions that we did this in the other part of the 
bill do not apply. But in no way does it force them to take these 
actions on a specified or set criteria list.

I believe I am safe in saying we worked this out with staff and 
removed any objections to it. It simply gives them the opportunity 
to make the determination that one specific set of transactions is 
eligible.

Mr. BONKER. If I understand this correctly you are adding an 
amendment under the national security section which in effect as 
sures implementation of the comprehensive operations license. The 
subcommittee will recall that last week we codified the licenses 
now provided by regulation and then we added a comprehensive 
operations license. So, I think what you are trying to do is put 
more teeth into this provision to make sure that it will be fully im 
plemented.

Mr. MICA. Yes.
Mr. BONKER. Any discussion? Is there any objection to the Mica 

amendment?
Hearing none, it will be considered adopted.
The staff will read the second amendment.
Mr. MAJAK [reading]:
Amendment to the comparative print offered by Mr Mica
Add the following on page 13
(b) Section 5(e) of the Act is amended by adding at the end thereof the following
"(5) The export of goods and technology to countries other than those described in 

section 620(f) of the Foreign Assistance Act of 1961 shall be eligible for a distribu 
tion license or other licenses authorizing multiple exports The Secretary shall peri 
odically monitor exports made pursuant to such licenses in order to insure compli 
ance with the provisons of this Act"

Mr. BONKER. Mr. Mica is recognized to explain his amendment.
Mr. MICA. Again, Mr. Chairman, this is a situation where we 

allow for bulk licensing for West-West trade It would be the same 
as we are allowing for Cocom countries but extend it to non-Cocom 
countries.

For instance, a microwave oven to Egypt, this would allow con 
tinued shipment under a bulk license. If it were approved and if it 
were a normal transaction we could say that you don't have to get 
a license for every shipment. Now if you were to allow this combi 
nation, it would not mandate it, very similar to——

Mr. ROTH. I wonder if the gentleman would yield for a question?
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Mr. BONKER. Mr. Roth.
Mr. ROTH. I see on line 5 the word "shall." Does, this mean that 

Commerce must issue a license?
Mr. MICA. No; they shall establish the procedures. It just allows 

them to establish the procedures. But it does not require them to 
issue this license.

Mr. BONKER. Further discussion? If not, is there any objection to 
the Mica amendment?

Hearing none, it will be considered adopted.
We now move to page 19.
Friday, when we took up this section which deals with foreign 

availability, and new procedures for determinations of foreign 
availability both through the application process and the Technical 
Advisory Committees, Mr. Roth asked to defer consideration. The 
Secretary under these provisions would have 90 days to investigate 
a certification and if foreign availability did exist, to initiate nego 
tiations with other countries to end that availability or to decontrol 
the item

The purpose of this three-part amendment is to make sure that 
when an applicant or a Technical Advisory Committee submits evi 
dence to the Secretary that foreign availability indeed exists, that 
the Secretary could not ignore that representation but, indeed, 
would have to provide contradictory evidence, negotiate, or decon 
trol. There didn't seem to be any controversy when we took this up 
on Friday except that Mr. Roth wished to defer.

Any discussion?
Mr. Roth.
Mr. ROTH. Mr. Chairman, this provision—we are on page 15 is 

that correct?
Mr. BONKER. Pages 15 and 19. This amendment appears in three 

parts, pages 15 and 19.
Mr. ROTH. I would have a short amendment, Mr. Chairman, if I 

may.
Mr. BONKER. Your amendments are short, Mr. Roth, and devas 

tating.
Mr. ROTH. I would like to offer it now if I may, Mr. Chairman.
Mr. BONKER. You may.
Mr. ROTH. While the amendment is being distributed maybe I 

can explain it.
Mr. BONKER. Let the staff read.
Mr. MAJAK [reading]: >
Amendment to the comparative print offered by Mr. Roth
Page 8, strike out lines 6 through 12 at the bottom of the page
Strike out all of page 15
Add the following on page 16
Foreign availability SEC 106(a) Section 5(fX5) of the Act (50 U S C App 2404(f)(5)) 

is amended to read as follows
"(5XA) The Secretary shall establish in the Department of Commerce an Office of 

Foreign Availability which shall be under the direction of the Assistant Secretary of 
Commerce for Export Administration The Office shall be responsible for gathenng 
and analyzing all the necessary information in order for the Secretary to make de 
terminations of foreign availability under this Act The Secretary shall make avail 
able to the Committee on Foreign Affairs of the House of Representatives and the 
Committee on Banking, Housing, and Urban Affairs of the Senate information at 
the end of each 6-month period during a fiscal year on the operations of the Office 
during that 6-month period Such information shall include a description of every



1070

determination made under this Act during that 6-monht period that foreign avail 
ability did not exist, together with an explanation of that determination

"(B) The Secretary of Defense and the heads of the intelligence agencies shall, 
upon the request of the Secretary, provide to the Secretary information with respect 
to foreign availability "

(b) Section 5(f)(6) of the Act is amended by striking out "Office of Export Adminis 
tration" and inserting in lieu thereof "Office of Foreign availability"

(c) Section 5(f) of the Act is amended by adding at the end thereof the following 
new paragraph

"(7) The Secretary shall issue regulations with respect to determinations of for 
eign availability under this Act not later than 6 months after the date of the enact 
ment of the Export Control Act of 1983 "

Strike out all of page 19
Mr. ROTH. Mr. Chairman, I move that the amendment stand as 

read and allow me to explain the amendment.
Mr. BONKEE. You may proceed.
Mr. ROTH. Thank you, Mr. Chairman.
Mr. Chairman, what this amendment does is four things. First it 

would set up under the Department of Commerce an Office of For 
eign Availability, which would be under the direction of an Assist 
ant Secretary of Commerce for Export Administration. The second 
thing, it would make available to the committees of jurisdiction the 
necessary information, on a classified basis if necessary, the deci 
sions where foreign availability was found not to exist, and, third, 
the Office of Foreign Availability could request information and 
various Secretaries would upon request give to the Secretary infor 
mation regarding foreign availability and, fourth, that the Secre 
tary would issue regulations regarding foreign availability.

We had that in the 1979 act. So, I thought we would put it in this 
particular amendment. I would move for the adoption of the 
amendment.

Mr. BONKER. Well, if I understand, the gentleman has moved to 
strike all of pages 15 and 19 which contain the provisions I just 
outlined for placing the burden on the administration to examine 
allegations of foreign availability.

So you are moving to strike all that and in place thereof propose 
your amendment which would establish a new office on foreign 
availability to provide information but really would not require de 
terminations of foreign availability. Any discussion?

Mr. ROTH. If I could just elaborate a little, Mr. Chairman. What 
you say is correct, but I think it goes further than that. It would 
establish oversight for the Congress. I think that is one of the prob 
lems, as I interpret it, that we have had; we haven't had enough 
oversight. Every 6-month period the Secretary would be reporting 
to the appropriate committees on the actions taken on foreign 
availability. And I think that is the type of input we have to have 
if we are going to make this act work.

After all, we had it in the 1979 law and the regulations were 
never forthcoming and nothing happened. That is why I think that 
this amendment would resolve many of the problems that we have 
discussed in the 1979 act.

Mr. BONKER. Well, I am not sure that merely notifying Congress 
will guarantee action.

My language would have the Technical Advisory Committees cer 
tify both to the Secretary of Commerce, and to the Congress that
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foreign availability exists. So I think if that is the sole purpose of 
your amendment, we have already incorporated it.

Mr. ROTH. Mr. Chairman, I wonder for the record if I could in 
clude a statement, because I think that this provision would severe 
ly hamper the President's ability to protect our national security 
and necessary controls on military-related equipment and technolo 
gy and for the record I wonder if I could just add a short state 
ment.

Mr. BONKER. Mr. Berman.
Mr. BERMAN. Could we just clarify one point. Assuming we are 

talking about national security controls here and foreign availabil 
ity and your provisions, if there is foreign availability and if the 
executive branch has not been able to eliminate foreign availabil 
ity, the executive branch would not be able to continue to deny li 
censes, because there is that foreign availability? Is there anything 
which relates a similar quality. To put it differently: Does the exec 
utive branch have the discretion to conclude that while a particu 
lar product is available abroad, the foreign product is of such a less 
sophisticated level that there would be a significant national secu 
rity loss if the more sophisticated American product were decon 
trolled and shipped to the Soviet Union?

Mr BONKER. The gentleman is correct. -
Mr. BERMAN. There is that discretion.
Mr. BONKER. Yes:
Mr. BERMAN. Then I don't see what national security gain we 

would achieve by denying licenses of a product that the administra 
tion, in its own discretion, determined was available in a compara 
ble quality abroad.

Ms. SNOWE. Mr. Chairman, I would like to have the administra 
tion elaborate on the point just made by Mr. Berman. Has this ad 
ministration or the previous administration been successful in 
eliminating foreign availability on a bilateral or multilateral way, 
whatever the situation warranted?

Mr. ARCHEY. No, is the short answer. First of all, I think what 
the subcommittee is getting at in terms of one of the fundamental 
criticisms is a correct one. I think the foreign availability aspect 
has not been well administered since passage in 1979. It is an issue 
of resources. I think the foreign availability program needs to be 
dramatically improved, I am talking about administrative, irrespec 
tive of the various amendments.

The second point is that we are doing that, we have put together 
some things internally in terms of some increased budget in the 
foreign availability area. We have an existing contractor that has 
just identified in all CCL entries all the technical parameters that 
have to looked at for determining availability, so we can work 
better with the TAC's, in fact, on that.

The other point I would make is that the administration's con 
cern about it is the fact that as we have discovered and the chair 
man and other members of the committee realize going on now in 
Paris with Cocom, it is not easy to deal with the Cocom allies and 
within a 6 month period of time get them to agree to control a 
given commodity even if it is available in the country. Negotiations 
will take longer than that, we think.
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tain technologies, emerging technologies in the robotics areas, bio 
technology, things along those lines, and the products of that tech 
nology, I think the administration is concerned about this. I think 
we clearly endorse the concept of negotiations, mandatory negotia 
tions, I don't think there is any question. We think automatic de 
control after negotiations, if not successful in 6 months, is going too 
far and will present some risk, in at least my reading of the 
amendment, is that after 6 months whether it is of comparable 
quality or not it will be decontrolled. That is our concern.

Ms. SNOWE. Have you ever been successful in your negotiations? 
You said earlier they were not, so what difference does it make 
whether it is 6 months, 1 year or 2 years, if you have never been 
successful? What will make this situation any different?

Mr. ARCHEY. I think what we are getting at is that first of all, 
the emphasis in part, Ms. Snowe, I am not sure the idea of negotia 
tions has been tested in terms of other than in the list review. In 
the list review we have been doing it every 3 years. It is a very 
laborious process. But in terms of something where we feel that it 
shouldn't be made available, separate and apart from the list 
review and formal Cocom negotiations, multilateral^ and bilat 
erally we haven't done a great deal of those negotiations although 
we have done some with the neutrals in terms of certain technol 
ogies we do not want to be allowed, and we have had some success 
in that area.

But in terms of the timing of it, I think one of the things we are 
trying to do now with the list review is to complete it by the end of 
this summer, where I think we really will have those kinds of con 
trols on a multilateral basis, except the fact is in this high technol 
ogy area, emerging technologies not under control aren't even dis 
cussed in Paris, will be forthcoming in a matter of months. It is 
difficult to anticipate those. I am suggesting to you it is going to 
take in some of those instances a lot longer just to define the tech 
nical issues in terms of the process of international negotiations.

In the Technical Cooperation Council a crash project had to be 
done in 3 years. I think that is one of the problems that you deal 
with. The United States is often also seen as the ones trying to 
push everybody. It does present some delicate issues. I am saying 
the thought behind it, the negotiations, the fact of pushing us, the 
administration to do more about foreign availability I think we en 
dorse and we can legitimately be criticized for our track record in 
the last 3 years on making foreign availability determinations.

But I think in terms of the issue of it you have to do it within 6 
months, I am not sure it can be done practically. I am very con 
cerned about the fact of what would be decontrolled as a result of 
that.

Mr. BONKER. Would the gentlewoman yield? You seem concerned 
about the 6-month limit on negotiations. How about the 90-day 
period for the Secretary's investigation of foreign availability?

Mr. ARCHEY. That is a separate concern, but again one I would 
say in terms of my familiarity with it which is increasing each day. 
In the first year of the act I think that is going to be a serious 
problem for us to be able to comply with that, because I don't think
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we will have the wherewithal to be able to make that kind of deter 
mination.

I think basically we are going to have to accept it if it is in the 
statute. I think after about a year, a year and a half, even where 
we are gong now with the contractor, we are doing a little faster, 
we are about 3 months ahead of that.

Mr. BONKER. Let me suggest we are increasing your budget. We 
are giving you more resources to do the job. You just can't contin 
ually drag your feet on this matter. You are either going to do the 
job or you are not going to do it. Now we are going to impose a 
statutory requirement on you to deal with these problems. You 
know exporters are rightfully upset about foreign competition put 
there. We are no longer an economic island. We are competing 
against other emerging industrial nations who do not subscribe to 
similar restrictions. If business is denied a market by our controls 
and companies chartered in other countries are getting access to 
that market, that is-not only an economic setback, but it is demor 
alizing.

We are going to give you the money to do the job. But we are 
also going to get a little bit tougher with you so you do it properly

Mr. BERMAN. In response to your response to Ms. Snowe's ques 
tion, couldn't you argue that the 6 month deadline becomes more 
of an effective incentive to do something about foreign availability? 
I don't understand what the handle is on the other country, the 
pressure point on the other country to get them to do something 
about foreign availability of a comparable product, under the 
present situation? Perhaps the notion that in a few short months 
some aggressive American exporter is going to be invading what 
has been their own markets, may end up being more of a handle 
than you have right now under present law, and I don't under 
stand—if it is a comparable product—what the national security 
interest is.

I can understand the foreign policy reason, why for purposes of 
promoting American foreign policy you might want a control on a 
product which is available elsewhere. For a variety of different for 
eign policy reasons, America may not be participating in a particu 
lar kind of trade. But I don't understand what the national securi 
ty premise is, if the comparable product is available in other 
places.

Mr. ARCHEY. I think the first point we are saying is that it is a 
very technical and complex determination making that point of 
what is comparable quality. That is one.

No. 2——
Mr. BERMAN. But this only applies to products that you have 

made that determination on.
Mr. ARCHEY. The United States may make a determination that 

a given product or given commodity should not be allowed to go to 
proscribed destinations.

Mr. BERMAN. Right.
Mr. ARCHEY. And it may be something in one of the emerging 

technologies, robotics or something else like that. We may feel 
that, in fact, the end-use military application of that product has 
enormous military applications. It may not be at all on any of the
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controlled lists We are saying therefore there may be comparable 
quality available in another country.

What we would then seek to do is in fact convince that other 
country not to allow that, although it may be available, it doesn't 
mean it should be allowed to be shipped to a proscribed destination 
and we would like to negotiate with them either bilaterally, prefer 
ably mulitlaterally control. Although in some instances it may be 
only one other country that would have availability and we would 
negotiate with them to in fact not to have it be available to pro 
scribed destinations.

The point I am making is it may take longer than 6 months to do 
that and we would be very concerned if that country allowed those 
products to be shipped——

Mr. BERMAN. No, put it differently. You are very concerned be 
cause that country is already allowing those products to be 
shipped.

Mr. ARCHEY. Or they may be in the process of having this tech 
nology in and the products from their technology becoming avail 
able, coming on line.

Mr. BERMAN. Does foreign availability relate to the'fact that an 
other country is producing the same product or that they are ship 
ping those products?

Mr. ARCHEY. It is the latter we are primarily concerned about.
Mr. BERMAN. Then you don't have foreign availability if they are 

not yet shipping, and the 6 month period doesn't start to run.
Mr. ARCHEY. If they are not, that is correct. What I am saying is 

that what we are concerned about is that if they are not shipping 
to proscribed destinations and they are exerting their own controls 
that is not an issue we are joining with you on. That we are talk 
ing about the fact that what we don't want to do is obviously then 
decontrol and say in the United States we are going to send that 
product to another destination if the other countries aren't.

Mr. BERMAN If the other countries aren't.
Mr. ARCHEY. Here is the point, you are saying if the product is 

available but they are not shipping it to proscribed destinations 
which constitute a risk to our national security, are we bent out of 
shape out of that.

Mr. BERMAN. That isn't foreign availability from what you said.
Mr. ARCHEY. That is right. OK.
Mr. BERMAN. So whether—you are not bent out of shape because 

they are not shipping them.
Mr. ARCHEY. But we are in instances where a given country may 

have a product available in comparable quality, they are saying, 
"No, we don't want to have controls on this. We want to give this 
for our own reasons, economic or otherwise," and we think, to us, 
our allies, it constitutes a real major national security risk.

We would want to convince them not to ship, either stop ship 
ping or don't allow further shipments.

Mr. BERMAN. I guess what I am having a problem with is what is 
the loss to the American national security of prohibiting American 
exporters from shipping that product to a proscribed country when 
a comparable product is already being shipped to that country from 
one of our allies.
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Mr. ARCHEY. OK. We are saying if we cannot convince another 
country and you are saying it is a truly comparable product, then I 
would say what the threat would be from the point of view of their 
already getting the product, I can't argue with you that that is a 
national security risk. We are saying we want to have an opportu 
nity to convince that country to stop it. They ntay need a series of 
computers which take a long lead time before they can get them, 
semiconductor technology which gets more and more sophisticated 
all the time, which is the subject of a lot of discussion in Cocom.

But that is what I an trying to say and I am saying we need 
maybe more time to do that.

Mr. ROTH. Mr. Chairman, I would hope we would give the De 
partment of Commerce a chance. These people have worked hard, 
beefed up their staff, cleared away much of the backlog in licens 
ing. Mr. Chairman, your bill placed a great deal of freight in the 
Department. You protect the Secretary and their jurisdiction and I 
would hope we would give them a chance to do the job and give 
them the leeway.

I believe that foreign availability should be a major, but not the 
sole, criterion to control the operable portions of this act.

Mr. Chairman you have considered this legislation, the mecha 
nisms or lack thereof, to make determinations of foreign availabil 
ity. Because of these issues which have come under severe criticism 
it seems neither Congress nor the executive branch has been satis 
fied with the operation of the 1979 provisions on foreign availabil 
ity.

Mr. Chairman, as you know, I do not believe that making deter 
minations of foreign availability is a process where the answers are 
black and white. Rather, in the upper reaches of high technology 
and its commercial application, let alone the military implications, 
decisions of foreign availability are extremely complex tests.

To be sure, foreign availability is an important test to determine 
whether or not to release a technology or good for export, but it is 
not the only test—and may not be the most important test, other 
facts are involved.

That is why, Mr. Chairman, in offering my amendment on the 
MCTL, I sought to include four other tests or criteria—in this case 
developed by the National Academy of Sciences in their report on 
scientific communication and national security—a study supported 
by the National Science Foundation, and Department of Defense, 
the American Association for the Advancement of Science, the 
American Chemical Society, the American Geophysical Union and 
the National Academy of Sciences.

Mr Chairman, what we must do is to provide guidance to the 
Secretary of Commerce, to make our congressional intent clear. I 
believe that is one of the reasons that we failed with the 1979 act 
because we did not spell it out. Under this particular amendment 
we would be spelling it out. That is why I am offering the amend 
ment, Mr. Chairman.

Mr. BONKER. Mr. Archey, Mr. Roth proposes to establish in the 
Department an Office of Foreign Availability. Does the administra 
tion support that?

Mr. ARCHEY What I am not clear about is whether this is a sepa 
rate office within the Export Administration?
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Mr. BONKER. It sets up under the direction of the Assistant Sec 
retary of Commerce for Trade Administration an Office of Foreign 
Availability. That office shall gather information and at the end of 
every 6 months report on the operations of the office during that 
period. Such information shall include a description of every deter 
mination made under this act during that 6 months period. The in 
formation would go to the committees of jurisdiction of the Con 
gress.

Mr. ROTH. Mr. Chairman.
Mr. BONKER. Mr. Roth.
Mr. ROTH. If I can clarify that, it is where foreign availability did 

not exist, where the determination was made that foreign availabil 
ity did not exist; not over the entire determinations or all of the 
investigations, only where it did not exist.

Mr. BONKER. Mr. Archey.
Mr. ARCHEY. About a week and a half, 2 weeks ago we estab 

lished an internal Office of Foreign Availability within the Office 
of Export Administration.

Mr. BONKER. So you are saying that this amendment, at least as 
it relates to the establishment of an office, would be redundant?

Mr. ARCHEY. We did. And the second point, about the 6-months 
period, it is hard for me, just seeing this. As to whether or not 
within a 6-months period we can do it. But again you talk about 
resources and all that, we will try. We are establishing an office, it 
is going to have considerable computer support and analytic sup 
port.

Mr. BONKER. Any further discussion? All those in favor of the 
Roth amendment signify by saying aye

["Ayes" were heard.]
Mr. BONKER. Those opposed to the Roth amendment, no.
["Nays" were heard.]
Mr. BONKER. Let's have a division. Those in favor of the Roth 

amendment signify by raising your hand.
[Show of hands.]
Mr BONKER. Those opposed.
[Show of hands.]
Mr. BONKER. Three to one against the amendment.
The language contained in pages 15 and 19 as discussed will be 

adopted unless I hear an objection.
There being none, we now move to pages 24 and 25.
Mr MICA. Mr. Chairman.
Mr. BONKER. Mr. Mica.

FOREIGN POLICY CONTROLS

Mr. MICA. Before we move to 24 and 25, I would have to ask 
unanimous consent—I recognize I did not ask to reserve time but I 
would think again that I have an amendment that is fairly noncon- 
troversial. On page 23, I would like to ask unanimous consent to 
offer an amendment on page 23 on section 6(a)(2).

Mr. BONKER. Mr. Mica asks unanimous consent to proceed out of 
order to consider his amendment. The staff will read.

Mr. MAJAK [reading]:
Amendment to comparative print offered by Mr Mica
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Add the following on page 23 and redesignate succeeding subsections accordingly
(b) Section 6(aX3) of the Act is amended to read as follows
"(2) Export controls under this section shall expire on December 31, 1983, or six 

months after the date on which they are imposed, whichever is later, unless ex 
tended by the President in accordance with subsections (b) and (f) of this section 
Any such extension and any subsequent extension shall be for a period of not more 
than six months."

Mr. BONKER. Mr. Mica.
Mr. MICA. Mr. Chairman, again I think we have this worked out 

with everyone, but if there is objection I would be happy to hear it 
at this time.

Briefly to explain, there are sunset provisions calling for 1-year 
expiration on foreign policy controls. This changes the 1 year to 6 
months and then says the President may reimpose them for an 
other 6 months but it does not set them in place and leave them 
there for 1 year. As we have seen in a number of cases 1 year ap 
pears to be far too long. It also says that any extension should be 
made on the record, the President should indicate publicly why 
controls are being extended. It is to my way of thinking just a little 
more appropriate action, 6 months instead of a year, in a time 
where technology, communications, et cetera, allow us to have 
greater information and to make changes on a more appropriate

Mr. BONKER. Any discussion? Mr. Berman.
Mr. BERMAN. For my own narrow purposes, this would take the 

amendment that was adopted by the subcommittee on Thursday 
with a 1-year period of time and reduces it to 6 months. Those par 
ticular controls, are these just foreign policy controls or are they 
also controls based on antiterrorism and support for terrorism?

Mr. MICA. I may have to ask staff but this would apply to foreign 
policy controls. The amendment that I think the gentlemen is re 
ferring to was 1 year dealing with South Africa.

Mr. BERMAN. And Iraq, premised on different grounds.
Ms. ROVNER. The expiration date in your language would super 

sede this 6 months expiration, Mr. Berman.
Mr. MICA. I might say I supported the gentleman's amendment. I 

would make it my intention to make sure that his amendment 
stays intact and be willing between now and full committee if 
indeed this does change to make it appropriate.

But'if staff is correct it allows the 1 year specified in the lan 
guage to stay in place.

Mr. WOLPE. Would the gentleman yield on that?
Mr. MICA. Happy to.
Mr. WOLPE. I thank the gentleman for indicating his intent here. 

I would like to resolve this at the subcommittee level so we don't 
have to expose this to a separate vote, just to be certain.

Mr. MICA. Let's get an opinion, if it isn't correct, we will drop the 
language right now.

Mr. BERMAN. What foreign policy controls now exist that would 
be shortened by this?

Mr. BONKER. All foreign policy controls expire at the end of each 
year unless extended for another year. Foreign policy controls are 
presently in effect on antiterrorism, South Africa, and Namibia, 
human rights, Libya, nuclear nonproliferation, the Soviet Union, 
regional stability, and the embargoed countries. What Mr. Mica
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proposes to do as I understand it is to provide for the termination 
of those controls every 6 months unless extended by the Secretary.

So on the one hand it would provide more frequent reporting to 
the Congress.-On the other hand it allows the administration more 
frequent discretion on extension of foreign policy controls.

Mr. MICA. Mr. Chairman.
Mr. BONKER. Mr. Mica.
Mr. MICA. Mr. Chairman, may I ask staff counsel if indeed this 

would apply to that specific provision.
Ms. STROKOFF. I would suggest making one change in your 

amendment, inserting "subject to subsection (o)", which is Mr. Her 
man's amendment.

Mr. WOLPE. Say that again.
Ms. STROKOFF. "Subject to subsection (o) of this section," which is 

Mr. Berman's amendment as adopted the other day, to make it ab 
solutely clear that that overrides whatever is in this provision.

Mr. BONKER. So that as it relates to Iraq and South Africa we 
would only be notified every year.

Ms. STROKOFF. No; Mr. Berman's amendment is worded such that 
the first extension is for 1 year, and after that it says after the end 
of the 1-year period the controls can be extended.

Mr. BONKER. Thereafter it would be every 6 months.
Ms. STROKOFF. Do you want it to be permanently 1 year?
Mr. MICA. Mr. Chairman, I must say that was not a consider 

ation. We were thinking in general terms of a number of other 
areas. But I supported this-particular amendment and I want to 
continue to support it. I can quickly think of a number of reasons 
why we probably ought to be notified every 6 months but I would 
be willing to accept the language that you have, make any other 
modifications, but I would like to hear the comments from my col 
leagues because the intent was not to undercut the actions that 
were taken very strongly by this subcommittee.

My reading of it was that the 1 year in the law would in and of 
itself stand above this. I gather you are saying it would but to 
make absolutely clear we should add this language.

Mr. STROKOFF. The 1 year in the subsection (o), the Berman 
amendment, probably would be read as superseding this. However 
to make it clear, it is probably wise to cross-reference. However in 
sofar as what happens after that 1-year period, unless you say 
something to modify your language, then it would be every 6 
months.

Mr. MICA. If I can rephrase my question: What is your desire on 
this and your experience? Would it be better, Mr. Chairman, to be 
able to have that review every 6 months based on this for the com 
mittee's purpose?

Mr. BONKER. I think the review is desirable, Mr. Mica. But I do 
not think encouraging the administration to possibly relax these 
controls every 6 months is necessarily desirable, depending on who 
is in the White House, of course. But if we move to accommodate 
Mr. Berman we are going to end up with two different lists.

Mr. BERMAN. I think it is a mistake to accommodate me. Unfor 
tunately that leads me to have some concern about your provision. 
It seems anomalous at the very least to say that an export control
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against Iraq goes for 1 year but one against Libya goes for 6 
months.

Mr. BONKER. That is not a good idea.
Mr. MICA. Mr. Chairman, with the comments that have been 

raised—since I asked unanimous consent on this one, out of order, I 
ask unanimous consent to withdraw the amendment, reserve the 
right if I may to bring it up with appropriate language to address 
these concerns if we can do it in full committee.

Mr. BONKER. I thank the gentleman. We shall now move to pages 
24 and 25, foreign policy controls criteria.

I understand Mr. Mica has an amendment.
Mr. MICA. Yes, Mr. Chairman. If the staff will distribute the 

amendment. Two points. As you recall, we brought this issue up 
before. We had three points in the legislation, criteria—actually 
two, criteria and determination.

We withdrew the determination. I believe Mr. Bereuter had some 
concerns about this also. I would like to give a brief overview of 
what we have tried to do and then call on Ms. Rovner to explain 
any particulars because we worked with subcommittee staff, again 
in the spirit of consensus, trying to find language that would be ap 
propriate.

Mr. BONKER. Before you explain your amendment, let's have it 
read properly into the record.

Mr. MAJAK [reading]:
Amendment to the comparative print offered by Mr Mica
On page 24, amend subsection (b) (criteria) to read as follows
"(b) Criteria —The President may impose, expand or extend export controls under 

this section only if the President determines that—
"(1) the intended foreign policy purposes of the proposed controls cannot be 

achieved through negotiations or other alternative means;
"(2) the proposed controls are compatible with the foreign policy objectives of the 

United States and with overall United States policy toward the country to which 
the exports are to be controlled,

"(3) the proposed controls will not have an adverse effect on the economic and 
political relations of the United States with other friendly countries,

"(4) the proposed controls will not have a substantial adverse effect on the export 
performance of the United States, on the competitive position of the United States 
in the international economy, on the international reputation of the United States 
as a reliable supplier of goods and technology, and on the economic well-being of 
individual United States industries, companies, and their employees and communi 
ties,

"(5) the United States has the ability to enforce the proposed controls effectively,
"(6) the proposed controls are likely to achieve the intended foreign policy pur 

pose, and
"(7XA) the good or technology, or a like good or technology, is not available in 

sufficient quantity from sources outside the United States to the country to which 
exports are to be controlled, or (B) if the good or technology, or like good or technol 
ogy, is available from sources outside the United States in sufficient quantity, nego 
tiations have been successfully concluded with the appropriated foreign govern 
ments to ensure the cooperation of such governments in controlling the export of 
such good or technology to the country to which exports are to be controlled, except 
that the proposed controls may be imposed, expanded, or extended notwithstanding 
such foreign availability if the President determines that the controls are necessary 
to further efforts by the United States to counter international terrorism or to pro 
mote observance of internationally recognized human right "

Strike out page 25 and insert in lieu thereof the following
"(b) Section 6(f) of the Act is amended to read as follows
"(f) Consultation with the Congress —(1) The President may impose, expand, 

extend, or otherwise modify export controls under this section only after consulta 
tion with the Congress in accordance with paragraph (2)
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"(2XA) The consultation with the Congress which is required by paragraph (1) 
means m-person discussions by designated representatives of the President, after 
policy options have been developed by the executive branch but before a decision 
has been made, with the following Members of Congress

"(i) The chairman and ranking minority member of the Committee on Foreign Af 
fairs of the House of Representatives and of the Committee on Banking, Housing, 
and Urban Affairs and the Committee on Foreign Relations of the Senate, except 
that each such chairman or ranking minority member may designate another 
member of the committee to act m his stead if he will not be able to participate in 
such m-person discussions

"(n) The chairman and ranking minority member of such subcommittee or sub 
committees of each committee specified in clause (i) as the chairman of that commit 
tee may designate

"(in) Other members of each committee specified in clause (i) to the extent deter 
mined to be appropriate by the chairman of that committee

"(B) The purpose of the discussions under this paragraph shall be to discuss the 
determinations to be made by the President set forth in subsection (b), compliance 
with the requirements of subsections (c), (d), (e) and (h),1 and such other matters rela 
tive to the export controls as the participating Members of Congress may specify

"(C) The designated representatives of the President who meet with Members of 
Congress for discussions under this paragraph shall include representatives of the 
Department of Commerce, the Department of State, and (when appropriate) other 
departments and agencies, who are involved in substantive policy formulation with 
respect to the issues involved and who occupy positions requiring appointment by 
the President by and with the advice and consent of the Senate

"(D) Discussions under this paragraph shall be held at times to be jointly deter 
mined by the designated representatives of the President and the chairman of each 
of the committees specified in subparagraph (AXi)

"(E) To the extent possible, detailed information on the subject to be discussed 
pursuant to this paragraph shall be provided in writing by the executive branch to 
the participating Members of Congress in advance of the mperson discussions

"(3) Following consultation with the Congress in accordance with paragraph (2) 
and not later than 10 days after the export controls are imposed, expanded, ex 
tended, or otherwise modified, the President shall submit to the Congress a 
report——

"(A) indicating how the "proposed export controls will further, significantly, the 
foreign policy of the United States or will further its declared international obliga 
tions,

"(B) specifying the determinations of the President set forth in subsection (b), and 
any possible adverse foreign policy consequences,

"(C) describing the nature, the subjects, and the results of the consultation with 
industry pursuant to subsection (c) and with other-countries pursuant to subsection 
(d),

"(D) specifying the nature and results of any alternative means attempted under 
subsection (e), or the reasons for imposing, extending, expanding, or otherwise modi 
fying the controls without attempting any such alternative means, and,

"(E) describing the availability from other countries of goods or technology compa 
rable to the goods or technology subject to the proposed export controls, and describ 
ing the nature and results of the efforts made pursuant to subsection (h) to secure 
the cooperation of foreign governments in controlling the foreign availability of 
such comparable goods or technology "

The concerns expressed by Members of Congress during the consultations re 
quired by this subsection shall be specifically addressed in each report submitted 
pursuant to this paragraph.

"(4) To the extent necessary to further the effectiveness of the export controls, 
portions of a report required by paragraph (3) may be submitted to the Congress on 
a classified basis, and shall be subject to the provisions of section 12(c) of this Act

"(5) In the case of export controls under this section which prohibit or curtail the 
export of any agricultural commodity, a report submitted pursuant to paragraph (3) 
shall be deemed to be the report required by section 7(gX3) of this Act"

Mr. BONKER. Mr. Mica is recognized to explain the amendment.
Mr. MICA. As I indicated before in our last meeting on this, we 

held this over for today. In imposition of foreign policy controls 
sometimes we are not given any indication other than some gener 
al public statement after the fact. What we are simply saying in
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this is that the President just like a private person should go 
through a series of criteria, a checklist. I likened it last week to 
this: that a pilot is required, before he takes off, to go through a 
checklist to make sure that everything is appropriate. After he has 
gone through the checklist, then he proceeds to take off. But if in 
his own judgment, if everything on the checklist checks out and for 
some reason or other he decides not to take off, that is the pilot's 
discretion.

We had this checklist in place. I had understood that it was 
pretty well unanimously supported but we also had determinations 
that followed this checklist that had some concerns.

So, we have deleted the determinations. I think it does bear con 
tinued review and maybe a subject for this committee to examine, 
but we would ask that the President be required—that the Depart 
ment be required just as anyone else who petitions, to go through 
this procedure, this checklist, but at the end of that checklist we 
still allow for a determination to be made notwithstanding the 
findings on the checklist.

I think it is appropriate It gives some assurance it won't just be 
an emotional, off-the-cuff decision. I might add too that the second 
part of the amendment which was frankly I believe originally of 
fered by Mr. Bingham and subsequently brought to our attention 
by Mr. Hamilton, requires consultation with the Congress. Now, 
that was not a part of the original amendment but I think it is an 
excellent suggestion. We have incorporated it. At this point I would 
ask staff to go over anything I have overlooked. I might say that at 
any point in this legislation, in these criteria, the President we feel 
has an appropriate exception if he so desires. But I should remind 
the subcommittee that what we are doing here is dealing with a 
situation of normal day-to-day trade, in any case, in any exception 
or emergency the President can switch to the International Emer 
gency Economic Powers Act

So what we are trying to do is specify what this law was intend 
ed to do, set forth in the day-to-day process what could be consid 
ered prudent and normal criteria, give the President some options 
but not preclude his final decision and still allow him in the non- 
day-to-day emergency, a second option, if it were an emergency sit 
uation. May I call on staff to make any additional comments.

Ms. ROVNER. I would correct the record with respect to the lan 
guage on consultation with the Congress which was authored solely 
by Congressman Hamilton. Mr. Bingham did not participate in 
that. I would be pleased to answer any questions from the Mem 
bers, but Mr. Mica has covered all the provisions.

Mr. BONKER. Mr. Bereuter.
Mr. BEREUTER. Thank you, Mr. Chairman.
I want to commend our colleague from Florida for offering this 

amendment. It certainly addresses some of the objectives that I 
would have had. I looked at the previous draft that you were good 
enough to provide me. It appears to be substantially different. So, I 
am not sure that some questions that I have are still relevant. I 
would like to try a couple. I know you answered most of the ques 
tions that I did have.
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For example, I believe that this process that you would establish 
under this amendment no longer makes use of Technical Advisory 
Committees, is that true?

Mr. MICA. I am going to ask staff to try to assist me in this.
We have tried to adjust every provision in this to accommodate 

the will of this subcommittee. Would you respond to these? I may 
have a few comments.

Mr. BEREUTER. It is my understanding the process established in 
this draft amendment, this amendment now offered, does not make 
use of the Technical Advisory Committees that was contemplated 
in previous draft, is that correct?

Ms. ROVNER. It is correct that it does not make use of the Techni 
cal Advisory Committees.

Mr. BONKER. You are asking with respect to the foreign availabil 
ity criterion?

Mr. BEREUTER. Yes; that is correct. I can see some problems in 
the previous one because there are no Technical Advisory Commit 
tees with respect to some items.

What does the term appropriate governments mean on the 
second page, subsection 7A, line 17, appropriate foreign govern 
ments, that is page 2, line 17.

Ms. ROVNER. In the context of the amendment it refers to the 
governments of those countries where there is availability of the 
goods the United States proposes to control.

Mr. MICA. Would that not also be Cocom?
Ms. ROVNER. Yes; it could be.
Mr. BEREUTER. But in some cases there would be no coordinating 

committee available? There is no Cocom, so this would require a 
separate government-to-government contract?

Ms. ROVNER. Negotiations could be bilateral or multilateral.
Mr. BEREUTER. All right.
I had some concerns, next, about the administrative nightmare 

that might ensue if we had an across-the-board embargo. Am I 
right in thinking that you addressed that problem in the new draft 
that is now being offered?

Mr. MICA. I will let the staff comment, but it would not be any 
different than any other situation that would be addressed in this. 
The President would go through the criteria. But I do not know as 
we have made any special exception for that. May I ask staff.

Mr. BEREUTER. You won't have a whole range of Technical Advi 
sory Committees in which to have consultation if it was some 
across-the-board embargo?

Mr. MICA. Well, first let me say this: On an across-the-board em 
bargo, and I have to try to envision the kind of situation that we 
would be talking about, I would almost think if the President were 
getting into that situation he won't be using this act, he probably 
would be using the International Emergency Economic Powers Act. 
This act is designed for day-to-day business.

I would guess if he decided to use this act it could, as an across- 
the-board embargo, which I think probably would be an improper 
use of the act, that it could create some problems. Let me ask staff 
to respond if I may.

Ms. ROVNER. From my quick reading of this, there is nothing in 
here that deals particularly with the imposition of a total embargo.
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It is strictly a list of determinations that the President must make 
before imposing controls and then procedures for consultation with 
the Congress.

Mr. MICA. If I may add, too, every time we have brought this up 
we have had concerns addressed, some that we thought were legiti 
mate, some not so, but we tried to address every one of them in 
this That has not been brought up. Again, I would say if there is 
some way we could address that specific possibility between now 
and full committee I would be happy to address it. But unlike the 
situation with my colleagues on the previous amendment, I do not 
think that is of sufficient concern under this bill to say that I 
should withdraw it between now and full committee, because we 
have pretty general agreement on the amendment.

Mr. BEREUTER. No; I say to my colleague I am not suggesting 
that. But I did have concern about how you measure foreign avail 
ability, if in fact this legislation became a vehicle for the President 
to impose anything approaching across-the-board embargo. I do un 
derstand the rationale you have just given. I think it is a logical 
conclusion that you have reached. It is a lot to digest but I do like 
what I see and I am particularly pleased that you have found a 
way to provide a definition for foreign availability that I think was 
needed. I would commend you for that.

Mr. MICA. I might add that I think that the tasks of trying to 
define and redefine, will continue to be a job for this committee for 
the next several years. It seems to me the general consensus is we 
have done the best we can but there is always room for improve 
ment.

Mr. BEREUTER. I thank the gentleman. I support the gentleman's 
amendment. I yield back the balance of my time.

Mr. ROTH. Mr. Chairman.-
Mr. BONKER. Mr. Roth.
Mr. ROTH. Mr. Chairman, I reluctantly must say that I oppose 

this amendment for these reasons and I think the reasons were 
enunciated by the author of the amendment a short while ago. We 
are not going to stop the President of the United States from 
acting. The President has many doors through which he can enter. 
If we make it too tough in EAA, he is going to take IEEPA or some 
other door. Then we will have no control whatsoever. At least if we 
follow the language of the chairman, hopefully we can have the 
President enter the door of the EAA, take that route, then at least 
we in Congress have some guidelines which the President must 
adhere to. But if we have too strict, too strong, we are going to 
force him to go through a different door and therefore have no con 
trol. Therefore, I think the chairman's language in this case, al 
though I don't agree with it would be better I think than the 
amendment.

Mr. MICA. If the gentleman would yield.
Mr. BONKER. Let me explain for a moment, Mr Mica.
Mr. Mica's amendment has basically two parts. The first deals 

with criteria. The present statute provides criteria that the Presi 
dent must consider when imposing economic sanctions for foreign 
policy purposes.

In my draft we have no changes to the criteria; we leave them 
alone. In the administration's draft there are no amendments to

28-755 O - 86 - 35
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the criteria. Mr. Mica would, first of all, say that the President 
shall determine instead of shall consider. He then proceeds to build 
upon the existing criteria, making them into determinations, and 
adding foreign availability.

The second part of his amendment deals with consultation with 
Congress. There is nothing this explicit in the present statute or in 
my amendment.

What he does has been long advocated by our colleague, Mr. 
Hamilton, who was just a little irked the last time the President 
imposed sanctions without notifying Congress. So, his purpose in 
this amendment, I gather, is to make sure in the future that the 
President consults with Congress.

Those are basically the two parts of the amendment Mr. Mica is 
offering.

Mr. MICA. Mr. Chairman.
Mr. BONKER. Mr. Mica.
Mr. MICA. Mr. Chairman, I have to profusely apologize in my ex 

planation for not referring to a section that our ranking minority 
member and good friend Mr. Roth may not have been aware of and 
it is my fault but it addresses specifically his concern. That is 
where I indicated in my opening remarks on this that there were 
two different approaches the President could refer to. Under this 
particular section, on page 2, line 20, we give the President the ap 
propriate latitude except that the proposed controls may be im 
posed, expanded, or extended notwithstanding such foreign avail 
ability if the President determines that the controls are necessary 
to further U'.S interests, et cetera.

Some would require that we put a checklist in front of the Presi 
dent, one which must,go down and check-off one way or the other 
on what he determines his decision. What I have said, and again I 
think to try to be more than amiable and fair on this and I think 
logical, is to put the checklist before the President, let him go 
down. If every item on the checklist is still counter to what he de 
termines, he still has under this provision, the option to make the 
decision. Under the current administration and several previous 
administrations impositions of foreign policy controls had no ra 
tionale, and in fact, no notification to this committee until after 
the fact. So we looked at how we could make sure that the Presi 
dent goes through the steps to consider these, yet gives the Presi 
dent the latitude any President should have.

We think, and in working with staff we have drafted what I con 
sider the fairest approach in taking that specific objection that you 
raised to the language and then also add appropriate notification 
and consultation with the Congress language.

I have been on this committee when the administration has come 
in, time after time, to say that we have done thus and so I and 
other members, from both parties said to the administration, we 
happen to support you on this but we think we deserve t'o be noti 
fied and consulted in every way possible before the fact.

So we have indicated consultation is important. We have indicat 
ed the President ought to on day-to-day transactions, on the normal 
procedures have a checklist, but not constrain them to fact we have 
literally tied his hands.

Mr. ROTH. Will the gentleman yield?
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Mr. MICA I am happy to yield.
Mr. ROTH. Looking at page 2 you quoted a short while ago I can 

see what you say. I can see the logic if we add a period after the 
word "necessary on page 23 and strike the rest of the language.

Would you be amendable to that?
Mr. BEREUTER. Page 2.
Mr. ROTH. Page 2, line 23.
Mr. MICA. If the gentleman would yield, I may be wrong on this, 

but I think the only foreign policy controls we have now are inter 
national terrorism and human rights. Those are the only two. If I 
am mistaken on that I stand ready to be corrected.

Mr. BONKER. Staff may wish to comment.
Ms. ROVNER. There are other types of foreign policy controls 

presently in effect. The controls in response to terrorism and those 
with respect to human rights are included here because those are 
statutorily mandated in section 6 of the act.

Mr. MICA. To that effect in spirit of accommodation, if I were to 
put a period at the end of "necessary" it would still apply overall 
in the Act.

Ms. ROVNER. I would defer to legislative counsel.
Mr. ROTH. I don't think it would apply because there would be no 

foreign availability provision.
Mr. BONKER. While counsel is pondering this question, I would 

like to point out that these are criteria. If anyone thinks for a 
moment the President is going to be persuaded in his ultimate deci 
sion by criteria, then he does not realize that criteria already exist 
in the statute. A very clear, but not rigid, set of factors are there to 
guide the President in his deliberations, including foreign availabil 
ity, the effects on foreign relations, and a host of other things.

This is not going to be a substantive provision in the act. It is 
going to be a means of guiding him in his decision, but it is just 
like the certification procedure on El Salvador. He can just ignore 
it all if he wants, and I would not hassle too much over what goes 
into the criteria, including foreign availability, because it just isn't 
going to be a heavy influence in his final decision.

Mr. MICA Mr. Chairman, I want the members' support on this 
provision and if it troubles them, I would prefer to leave it in at 
this time. I would defer to the judgment of the committee.

I would hope we could leave it in and make it a subject of confer 
ence, if indeed, it were that difficult to deal with.

Again, I started out with an amendment that had opposition 
from both sides of the aisle, from the administration, and the busi 
ness community. We tried to draft it in a way that would really 
give at least some criteria, yet give the President some opportunity 
to make judgments, and I am in that spirit willing to continue.

But at this point I would agree with the chairman; this is strictly 
a guideline and I think very appropriately so. I don't want to see 
the entire effort scuttled on those references to terrorism and 
human rights, but I don't see where that would create any prob 
lem.

Mr. BEREUTER. Mr. Chairman.
Mr. BONKER. Mr. Bereuter.
Mr. BEREUTER. Mr. Chairman, I look at the existing law, and ap 

plying, of course, to page 24 the six criteria that are listed there,
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and I don't find too much difference in those six with the first six 
that are in Mr. Mica's amendment. It seems to me the substantial 
ly different one is the foreign availability one, which is now found 
as subsection 7 in the Mica proposal.

This says "he shall" consider.
Mr BONKER. Mr. Mica's proposal says "he shall" determine.
Mr. BEREUTER I cannot see we are making a radical change in 

that respect, but the point is the definition of foreign availability. 
Am I missing something in this?

Mr. BONKER. Mr. Berman.
Mr. BEREUTER. I yield to the gentleman from California.
Mr. BERMAN. The one issue that concerns me is, it is not just the 

"determines," it is "only if he determines. We don't want to insti 
tutionalize lying.

Mr. BONKER. We have before.
Mr. BERMAN. I just get nervous. There has probably never been a 

foreign policy control that has ever been imposed where the au 
thority that promulgated it could state that all of those conditions 
exist to his way of thinking, particularly the one that says it is 
likely to achieve its intended foreign policy purpose.

I guess my gut reaction is to prefer the chairman's formulation 
of "consider ' rather than "only if he determines.

Mr. BEREUTER. Thank you
I yield back.
Mr. BONKER. Are we now in a state of confusion?
Mr. MICA. Mr. Chairman.
Mr BONKER. Mr. Mica.
Mr. MICA. Is the gentleman's contention that we should change 

the language that I have to "consider" or to just stay with what is 
here?

Mr. BONKER. Are you directing your question to the Chair or Mr. 
Bereuter?

Mr. MICA. Mr. Bereuter.
Mr. BEREUTER. I am satisfied with the gentleman's language.
Mr. MICA. I appreciate your support.
Mr BONKER He didn't say that. He said he was satisfied with 

the language.
Further discussion?
Ms. SNOWE. Mr. Chairman, I just want to raise another issue. In 

looking over this criteria and, even though it is "only if and there 
may be means of escape for the President, I think, nevertheless, it 
is established if we were to pose it, and it could be incorporated 
into law.

I would like to raise an issue with Mr. Mica on one criterion, No. 
3. It says "the proposed controls will not have an adverse effect on 
the economic and political relations of the United States with other 
friendly countries "

It really concerns me that the United States may have a basic 
and fundamental disagreement with our allies that would, in 
effect, at least implicitly allow them to have a veto over our foreign 
policy objections. When you institutionalize this language, the 
President will have to consider it very seriously, and I think that 
the United States ought to be able to proceed, even in a unilateral 
fashion, when it deems it necessary.
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Obviously we would like to cooperate with our allies, but there 
may be occasions when we can't do so because we feel so seriously 
about a particular issue.

Mr. MICA I would respond by saying what the Chairman has al 
ready said, and what I have tried to make clear. This does not so 
tie the President's hands that all of these criteria be met

Now, after you are through all that criteria, there are several 
ways to say no.

What I am just saying is in a day-to-day operation we would like 
to see some criteria followed. We all know of instances such as the 
pipeline case which we may not agree with it, but I still think it is 
important that some criteria be used in taking such important 
steps.

Simply the effort of this is to try to give some standard to our 
own actions as a governmental body that we give all those who 
come under the jurisdiction of this agency and the dealings that 
this pertains to. So I don't think that it is that controversial.

We tried to remove up until this point the areas where we 
thought there might be a major problem, study them again, be pre 
pared to look at them in full committee or on the floor, and put 
forth what was a basic statement, one, consultation and, two, that 
we ought to consider these things.

In fact, I would guess, I don't know, I am almost afraid to call on 
the adminstration here because I know they won't——

Mr. BONKER. Don't.
Mr. MICA. They don't want to ever see criteria imposed on them. 

I think that my record on this committee however, has been such 
that in every single instance where we have had an opportunity to 
make an appropriate action and bring together unanimity, we 
have.

Mr. BONKER. Mr. Roth.
Mr. ROTH. I would just like to take a minute to call on the ad 

ministration.
Mr. LAMB. Thank you, Mr. Roth.
I like Mr. Mica's analogy of the checklist. However, I really 

would be afraid that the plane would never get off the ground if 
the President actually had to make the determinations that he has 
outlined here.

I would have real concerns that future administrations might be 
forced into one of two paths. One would be to play fast and loose 
with the criteria and the other would be in the direction of using 
the IEEPA to actually have to declare a national emergency in 
order to achieve a foreign policy objective that could be achieved 
under existing legislation.

Mr. MICA. You feel that the fact that this has no enforcement 
mechanism, and simply states that this is something the President, 
the checklist the President should go through, would totally in 
fringe on his ability to act under this law

Mr. LAMB. I think that is a real difference between "consider" or 
"take into account" as the present act reads, and making actual de 
terminations.

When coupled with the consultations provisions I think it would 
render decisionmaking very difficult and substantially reduce the 
flexibility of future administrations in this area.
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Mr. BONKER. We should probably dispose of this. I am going to 
express my view one more time. With respect to the criteria, I 
frankly don't think it makes any difference. If the President truly 
followed the criteria in place now and the President before him fol 
lowed them with respect to the Soviet grain embargo, we would not 
have had any foreign policy controls. The fact is that Presidents 
choose to pretty much ignore the criteria.

I do have some problems, not with the purpose, but with the 
elaborate procedure in the consultation with Congress portion of 
the amendment.

Mr. Mica provides that there shall be consultation which in 
volves m-person discussion by designated representatives of the 
President, after all of the policy options have been developed by 
the executive branch, but before a decision has been made, then 
identifies all of the Members of Congress who through their posi 
tion should be involved in these briefings, and identifies who the 
representatives of the President shall be, and then provides a time- 
frame after which the controls are imposed for a further report 
from the President.

I think the idea of consultation with Congress, Mr. Mica, is a 
good one, but I really think this procedure, whoever developed it, is 
very elaborate and probably could be cut down a little bit, even 
though this committee would be the depository of all of this infor 
mation, if and when it comes.

Mr. MICA. I really wanted the President to talk with you person 
ally.

Mr. BONKER. I appreciate that
Any comments on that portion of the amendment?
Is there an objection to the amendment?
Mr ROTH I object
Ms. SNOWE. I object.
Mr BONKER The amendment has been objected to. Would the 

gentleman want to move his amendment?
Mr. MICA. No. It has been objected to.
Mr. BONKER. Well, do you want a division, a vote? Would you 

like to ask unanimous consent to withdraw your amendment?
Mr. MICA. I will move a division.
Mr. BONKER. All right; division has been called for. All in favor 

of the amendment signify by saying "aye "
["Ayes" were heard.]
Mr BONKER. Opposed?
["Noes" were heard.]
Mr. BONKER. In the opinion of the Chair, the noes have it.
Mr MICA. Mr. Chairman, you are very persuasive.
Mr. BONKER. We may have reached the end of the markup of the 

draft before us, but several Members have reserved the right to go 
back to earlier provisions in the draft. At this time I will entertain 
a motion to proceed out of order to take up any outstanding 
amendments to the bill.

Mr. BEREUTER. I so move.
Mr. BONKER Mr. Bereuter, do you have an amendment?
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PROCEDURES FOR PROCESSING EXPORT LICENSE APPLICATIONS

Mr. BEREUTER. Mr. Chairman, I do have an amendment to page 
36.

Mr. BONKER. The staff director will please read the amendment. 
Mr. MAJAK [reading]:
Amendment to the comparative print offered by Mr. Bereuter
Page 36, add the following after line 12-
"(m) Upon the receipt of a written request for information about the applicability 

of export licensing regulations or laws to a proposed export transaction or series of 
transactions, the Secretary shall reply to the applicant within 14 days after receipt 
of the request. A response issued under this subsection shall bind the Secretary and 
the applicant with respect to any specific transactions described in the information 
request, and to subsequent identical transactions. Such response shall be so binding 
until the Secretary publishes notice in the Federal Register of a change in the appli 
cable law or regulations or in the interpretation thereof This subsection shall apply 
only to interpretations of law or regulations needed for the preparation of a correct 
license application but shall not apply to any request for information submitted 
after a license application has been filed with the Secretary This subsection shall 
take effect six months after the date of the enactment of this subsection "

Mr. BONKER. Mr. Bereuter.
Mr. BEREUTER. Thank you, Mr. Chairman. Although the applica 

tion for an export license is only a one-page document, it is a com 
plex and befuddling form accompanied by thousands of pages of 
regulations.

I have a copy of the form here if anyone would like to see it.
I think certainly few people, least of all the small business 

owners of America and those new to exporting, can understand 
these often overwhelming requirements.

Our national interest is served by controls on the export of many 
goods or technologies. Our national interest is not served, however, 
when the regulations are so complex that businesses are forced to 
seek expensive legal counsel to assist them in meeting those re 
quirements. Our national interest is not served when these busi 
ness owners abandon their exporting efforts out of frustration and 
economic necessity.

I was greatly dismayed recently by the problems related to me 
by small business people from my district. According to these frus 
trated and confused individuals, they have encountered great diffi 
culty in obtaining consistent information from the Department of 
Commerce about export licensing requirements. Inaccurate infor 
mation from the local International Trade Administration Office 
led to costly delays in one recent foreign shipment. After a trip 
into Washington last week to speak directly with Commerce De 
partment officials, these businessmen report that the answers to 
their questions varied depending upon the Department of Com 
merce official contacted.

As a result of the complexity of the process and the absence of 
reliable information available from the Department, this company 
has been forced to seek expensive legal assistance. Even more dis 
tressing is the fact that these business owners have been forced to 
go outside the State of Nebraska to obtain the help they need.

For individuals facing the need to bid swiftly and accurately on 
foreign contracts, this expensive confusion must be eliminated. The 
bias in the system against the small business owner must be re 
moved.
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As for this amendment, it seeks to serve exporters, especially 
small business owners, by requiring a written, binding response to 
an exporter's inquiry about the applicability of statutes or regula 
tions to a specific transaction or series of transactions.

I do not seek to require a licensing decision. My amendment spe 
cifically limits its scope to that information necessary to the prepa 
ration of a correct export license application.

This amendment I believe could save exporters and the Depart 
ment valuable time by eliminating many incomplete or inaccurate 
license applications. Furthermore, it gives the Department 6 
months to handle this new responsibility.

Given the reduction in licensing applications and the increase in 
authorizations contained within H.R. 2761, I believe that this will 
be a manageable request and one that will pay big dividends for 
America's foreign trade balance.

Again, I would stress we are talking about assistance binding in 
formation on how to complete the license application itself and not 
beyond that.

Mr. Chairman, I would move the adoption of the amendment. I 
think it is only fair to have some reaction from the Department on 
response to the amendment, and I would ask for that, Mr. Chair 
man.

Mr. BONKER. The representative is coming up. While he is, I 
would say I think the gentleman is on the right track, but I think 
it unwise to place a binding requirement on the Secretary, even on 
the basis of what might be in the best interests of the applicant

I am thinking, for instance, that if an applicant requests infor 
mation as to what should go on the form; once that response is pre 
sented, if it is binding, it doesn't allow for perhaps a mistake being 
made in that response that could be altered later, or maybe the 
Secretary at a later time would want to be more lenient. If it's 
binding, it seems to me that he would not have that opportunity. 
He would be set in concrete.

I do like the idea of setting a time limit, although 14 days may 
be a little tight. The Secretary should not go on endlessly trying to 
make a determination, leaving the exporter without any direction 
as to what would be required on that license.

I have given you a few minutes to look over the amendment, Mr. 
Zacharia.

Mr. ZACHARIA. Thank you, Mr. Chairman. I have a couple of re 
sponses.

One would be in response to what the chairman has said about 
the binding nature of this. The current statute provides for certain 
appeal remedies within the Department for determinations made 
which are adverse to an exporter

This provision would, seemingly, do away with those appeal rem 
edies within the Department itself, so it would perhaps go counter 
to your intention.

Second, it is difficult to know exactly what the applicability of 
export licensing regulations would be. What I mean by that is a de 
termination of the applicability of certain regulations to a transac 
tion is very similar to the determination of whether to grant a li 
cense or not in that transaction.
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I know, Mr. Bereuter, you have drawn that distinction, but I 

think in practice it's a very fine line, and the 14-day period would 
be a very short time to basically make a licensing determination.

One other point on that. Many of these licensing requests have 
to go through an interagency process and it would require not just 
the Department of Commerce s input on this but also the Depart 
ment of State.

Again, this 14-day period would be a difficult one to meet.
Mr. BEREUTER. Mr. Chairman, I would reclaim my time by just 

reading for my colleagues one blank to be completed on an export 
license application [reading]:

Specify end-use of commodities or technical data by consignee in item 7 above. If 
known, give name and address of end-user if different from item 7.

I suggest to you that is an impossible task for a great many ex 
porters in this country to comply with that particular blank alone.

I don't know that my proposal is the right way to go, precisely, 
but this act simply must address this problem. We have an intoler 
able situation today. We have great uncertainty. We have to find a 
solution to it.

I would welcome my colleagues' advice on what other method to 
pursue to achieve the same objectives.

I worry, too, any time I put the word "bind" or "binding" in a 
statute, but we are simply going to have no progress at all unless 
we place some additional requirements on the Department in this 
respect. And it is an intolerable situation for businesses to face. 
They have to have some degree of certainty. It cannot be this yo-yo 
kind of response that goes on month after month after month. And 
that is the case all too often.

I yield back, Mr. Chairman.
Mr. BONKER. I would like to amend the gentleman's amendment, 

on line 5, changing 14 to 30, and strike the remainder of the 
amendment after the period following the word "request" on the 
same line.

Mr. ROTH. The remainder of the amendment?
Mr. BONKER. Yes. Mr. Bereuter, I think you ought to have a 

chance to respond to my amendment.
Mr. BEREUTER. Mr. Chairman, it does not solve the problem of 

the Secretary changing his mind after the initial determination. At 
least we could make some progress if it were binding determination 
for subsequent identical transactions.

Mr. BONKER. My concern about the binding requirement is that 
the Secretary may wish to modify the original response to the ad 
vantage of the exporter, or because there may have been an error. 
I fear if it's binding that he lacks that flexibility.

Mr. BEREUTER. I would say, Mr. Chairman, that is taking quite a 
step, and I understand why you are saying it, and it is indeed a 
possibility of a change being favorable. But if at least we could 
solve the problem once that determination is made, even if it 
bounces back and there is a change that for identical transactions 
it will be handled and will be binding in that respect, that would 
be at least some progress.

You understand I am not willing to look for a compromise that 
does not bind him into not making a subsequent decision, but if we
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could at least bind it for similar transactions, that would be a bit of 
progress.

Mr. BONKER. Any comments on the two amendments before the 
subcommittee?

If not, then we will move first on the amendment proposed by 
the Chair.

All those in favor signify by saying "aye."
This is on my amendment to Mr. Bereuter's amendment.
["Ayes" were heard.]
Mr. BONKER. All opposed?
["Noes" were heard.]
Mr. BONKER. In the opinion of the Chair the noes have it.
I will move for a division.
All in favor of the amendment please raise your hand.
[Show of hands.]
Mr. BONKER. Those opposed?
[Show of hands.]
Mr. BONKER. The amendment is adopted.
Is there any objection to Mr. Bereuter's amendment, as amend 

ed?
If not, we will proceed to the next amendment.

VIOLATIONS
Ms. Snowe.
Ms. SNOWE. Mr. Chairman, I would like to go back to page 3, if I 

can, to offer an amendment.
Mr. BONKER. Ms. Snowe asks to return to page 3 to consider her 

amendment. The staff will read.
Mr. MAJAK [reading]:
Page 3, add the following after line 9 and redesignate succeeding subsections ac 

cordingly
(c) Section ll(c) of the Act is amended by adding at the end thereof the following
"(4) Whoever violates any national security control imposed under Section 5 of

this Act, or any regulation, order, or license related thereto, may be subjected to
such controls on the importing of its goods or technology into the United States or
its territories and possessions as the President may prescribe "

Ms. SNOWE. Mr. Chairman and members of the subcommittee, I 
would like to bring to the attention of this subcommittee a serious 
problem which impacts directly on the area of national security 
controls. I think that members of this subcommittee are familiar 
with the problem. We have expounded on it in a tangential way on 
many of the issues in amendments that have been raised to the 
Export Administration Act.

We are also aware of the Cocom stated purpose, that is to insure 
some measure of uniformity among the major Western trading na 
tions policy on the controversy of sensitive technology or militarily 
critical technology.

Unfortunately, in many instances other Cocom members, our 
Western allies, have made a very liberal and flexible interpretation 
of some of the agreements that we have entered into. In fact, in 
some instances they have actually violated the agreements that we 
have agreed to in a multilateral way.

Mr. Chairman, when the United States complies with Cocom 
agreements and our allies do not, it affects not only the United
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States but, I think, the security interests of the free world in sever 
al ways.

First of all, the Communist bloc nations are not denied access to 
militarily critical technology. Second, those nations violating those 
agreements can capitalize on their own export markets and, at the 
same time, flood our markets with domestic imports.

I think the domestic machine tool industry is a perfect illustra 
tion of the problem that I am talking about. First, as we know, ma 
chine tools are essential to our defense production and, at the same 
time, are routinely subject to national security controls.

Consider, for example, that in 1981 the Soviet Union imported 
more than 1 billion dollars' worth of machine tools. Yet the United 
States only accounted for $17 million of that market. But compara 
ble equipment was supplied by Cocom nations and our Western 
allies in clear violation of the Cocom agreements.

This subcommittee recently heard testimony that 88 percent of 
the machine tools going into the Soviet Union came from our West 
ern allies. Yet the U.S. share only accounted for 1 5 percent.

Practices such as these are increasingly widespread and are 
coming at a time when we constantly hear that Cocom should be 
reinforced, should be strengthened, that we should mandate negoti 
ation with Cocom nations

So I think this particular situation demands our attention. Our 
Government should send a clear and unmistakable signal to Cocom 
nations that we will not tolerate persistent and deliberate viola 
tions of Cocom agreements.

I think the most effective way that we can communicate our dis 
satisfaction and our displeasure with Cocom nations is to introduce 
and pass this amendment, which would allow the President discre 
tion to impose import restrictions on any person who violates the 
agreements under this act.

I think this certainly would very clearly send a message to other 
nations. It also would deter willful violations of Cocom agreements 
and, at the same time, insure that our allies uphold their obliga 
tion to deny our potential adversaries access to militarily critical 
technology

I would urge strong consideration and support by this subcom 
mittee for this amendment.

Mr. BONKER. Your amendment obviously would apply to violators 
of U.S. national security controls imposed under section 5. We have 
two subsets of U.S. controls. We have Cocom controls, to which all 
of our allies are committed and with which their companies are ex 
pected to comply, and then we have U.S. unilateral controls. Would 
you impose these import sanctions on foreign companies that vio 
late Cocom controls or U.S. unilateral controls or both?

Ms. SNOWE. It is my understanding, unless I am interpreting this 
wrong, that it would impose sanctions on Cocom agreements and 
national security controls. This is identical to the administration's 
language that they had inserted in their bill.

Mr. BONKER. You are talking about section 5. Counsel, what does 
section 5 refer to?

Ms. ROVNER. National security.
Mr. BONKER Does that cover unilateral as well as Cocom con 

trols?
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Ms. ROVNER. Yes.
Mr BONKER. So you are saying in effect that if there were a for 

eign company that did not comply with U.S. unilateral national se 
curity controls, it would be subject to import restrictions?

Ms. SNOWE. Do you want to comment on that? Because I know 
what my intent was.

Mr. BONKER. I want to hear your intent.
Ms SNOWE. My intent was violation of the Cocom agreements. I 

know there are a number of categories that we unilaterally re 
strict.

Mr. BONKER. Your intent is Cocom. Let me ask counsel- Is the 
administration's language, which has been proposed by Ms. Snowe, 
limited to Cocom controlled items?

Ms. STROKOFF. It would be all controls under section 5.
Mr. BONKER. So we have a situation where a foreign company 

who may not even have access to information about U.S. controls 
would be expected to comply thereto or face possible import sanc 
tions?

Mr. ZACHARIA. Mr. Chairman, this provision introduced by Ms. 
Snowe is identical to the administration's position. The ambiguity 
you raise is I think clarified by the fact that no one can violate 
U.S. law unless that individual is a person subject to the jurisdic 
tion of the United States.

So a purely foreign company with a purely foreign product would 
not be violating either the unilateral controls or the multilateral 
controls of the United States.

Mr. BONKER. Let's take this example. We were talking about im 
bedded microprocessors earlier. Say for instance we exported a mi 
croprocessor to a French company that used that as a component 
in some equipment that was not controlled by Cocom, but since a 
microprocessor is controlled by the United States would that not be 
subject to import sanctions?

Mr. ZACHARIA. That would be, Mr. Chairman, because in that 
case you would have a U.S. product and that would give the juris- 
dictional link to the United States.

Mr. BONKER. What about U.S. technology; would that apply as 
well?

Mr. ZACHARIA. Same, Mr. Chairman.
Mr. BONKER. So if the component or equipment to be exported 

contains any U.S. parts or technology, then that company would be 
subject to U.S. sanctions if it did not comply with U.S. imposed na 
tional security controls.

Mr. ZACHARIA. That's correct.
Mr. BONKER. Mr. Berman.
Mr. BERMAN. I would like to ask either the gentlewoman from 

Maine or the administration, that last point that the chairman 
made seems like it may go too far. It seems to me if a company is 
violating multilateral Cocom agreed to controls, why shouldn't the 
United States impose an import control on that company?

But where Cocom controls are not involved, why should we 
impose sanctions against a company over which we have no juris 
diction? The company is using U.S. technology and U.S parts, 
which were presumably granted a license or else they wouldn't be
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in that company's product. What did that company do wrong by 
the laws under which it is operating?

That seems like an unfair sanction because you are going too far.
Mr. ZACHARIA. If I may respond, Mr. Chairman
Mr. BONKER. Yes, please.
Mr. ZACHARIA. Mr. Berman, this provision does not extend in any 

way the jurisdictional reach of the United States over the jurisdic- 
tional interpretation which the statute has currently been given.

What I mean by that is the following: Under the current statute 
we claim jurisdiction either over the company because of its U S 
affiliation or over the product, it it is a U.S. product or technology 
that that foreign company is using. Our export control laws, wheth 
er it is national security or foreign policy controls, apply in that 
situation currently.

Mr. BERMAN. But that will change if this bill is signed into law.
Mr. ZACHARIA. No.
Mr. BERMAN. Foreign policy controls, as I understand it, I have 

some nervousness about it, but as I understand the exterritoriality 
provisions of the chairman's bill you would not be able to apply 
controls to companies abroad that used U.S. parts——

Mr. ZACHARIA. In the foreign policy control context.
Mr. BERMAN We are sticking to national security now.
Mr. ZACHARIA Yes.
Mr. BERMAN. And I still don't understand That is a harsh sanc 

tion. Company X cannot export to the United States That is what 
the intent of that amendment means. This applies to companies sit 
uated in Cocom, right9 It could at least apply to those. If company 
X is violating the multilateral controls adopted by Cocom, hit them 
with that sanction. But if that company is operating consistent 
with its own laws and in the absence of any multilaterial controls, 
what is the justification for punishing it?

That is all you see doing. You are not enhancing national securi 
ty except in a deterrent sense.

What is the justification for punishing them when they have 
done nothing in violation of their own country's laws?

Mr. ZACHARIA. It would be our position when a company is either 
an affiliated U.S. company or uses a U S. technology or product, 
U.S. law extends to the use of that product.

Mr. BERMAN. How did the company get that product if it was 
subject to unilateral controls?

Mr ZACHARIA. It could well have been licensed to that company, 
with a reexport limitation on the export—reexport of that product.

Mr. BERMAN. I have some sympathy with your position with re 
spect to U S subsidiaries I have a hard time if it isn't a U S. sub 
sidiary.

Mr. ZACHARIA. My point——
Mr. BERMAN. You want this amendment, I take it.
Mr. ZACHARIA. Yes. But it also has been drafted, sir, very, very 

carefully to make sure that it is only for a violation of U.S. nation 
al security controls.

In other words, this provision would not catch the case in which 
you had a foreign company, let's say a French company, with a 
purely French product, that violated Cocom, this provision would 
not be able to reach that transaction
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Mr. BERMAN. Why shouldn't it?
Mr. ZACHARIA It does not reach it because there is no jurisdic- 

tional link to the United States.
Mr. BERMAN. Forgetting all the arguments—not to dismiss them 

as unimportant, but for the French company that violates a Cocom 
multilateral control, it seems to me much more logical to impose a 
harsh sanction on that company than on one that violates a United 
States unilateral control

Mr. ZACHARIA. Mr. Berman, that would be much more the prov 
ince of the French Government to impose. In other words, if you 
have a purely French company with a purely French product, vio 
lating a French law which would be the enactment of Cocom, the 
administration has determined that this import provision should 
not extend to punish that transaction. That is a transaction that 
should be punished by the French Government, not the United 
States Government.

But if, on the other hand, that French company were to use a 
United States technology or United States good and thereafter vio 
lated United States national security controls, whether they are 
unilateral or multilateral, then United States law would reach and 
would punish that transaction.

Mr. BERMAN. Well, I guess I feel more comfortable if the amend 
ment at least started out focused on the multilateral controlled 
products, things that the alliance thought important enough to 
keep out of the hands of hostile powers in controlled countries.

Mr. ZACHARIA If I could make just one final response to that. 
There should be one problem with that, among others. That would 
be Cocom is a voluntary organization. To the extent the United 
States puts itself in the position of a policeman for all violations of 
Cocom by foreign companies with foreign products, that could put 
in jeopardy the continued participation of certain countries in that 
organization

Mr. BERMAN. This sounds like a funny relationship
Mr. ZACHARIA It is.
Mr. BONKER. Mr. Mica.
Mr. MICA. Mr. Chairman, I must say that I have near total 

agreement with the efforts of Ms. Snowe on this. We had some 
rather dramatic testimony before this subcommittee on violations 
by our own friends. You know, you hear the statement "My 
friends, my friends, if my enemies could be as tough as my friends 
I wouldn't have the problems I have."

We have friends. We have worked with our friends. It is a volun 
tary agreement. But, my gosh, the testimony before this subcom 
mittee has shown that some of our friends have created a situation 
that has added immensely to our woes. It is important.

Second, Cocom has to be the ultimate mystery in this subcommit 
tee. I want to see a Cocom. I want to touch one. I want to go over 
and see exactly how they operate or where they are. We place so 
much faith, this entire bill is geared in one respect or another to 
Cocom and I continue to have grave concerns about Cocom in gen 
eral.

Sometimes we ask about Cocom lists; they say well, it is secret. 
Sometimes we ask when they meet and they say it is erratic. Some-
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times we ask if they have interpreters and they say no. We have a 
number of different languages spoken.

So the point I am making is I absolutely agree, I personally went 
to the chairman and mentioned to members of this subcommittee 
that we ought to do something with regard to Cocom. But the very 
fact that it is a very fragile voluntary organization, which again we 
ought to question how effectively it is operating, I would suggest if 
the gentlewoman would consider, that we request of the chairman 
that we have some hearings on this, really delve into this and take 
appropriate action.

I just think at this time, even though the testimony was very 
convincing, that to try to delve into a situation that not only does 
the subcommittee not have control over, but is a situation on which 
we need to proceed cautiously, because although the situation is 
bad, the only thing that could be worse is the total breakdown of 
Cocom. So that I would suggest that maybe the chairman would be 
willing to study this important issue further and even have some 
hearings.

Was there such a comment? If not, can we have some hearings 
on the specific area?

Mr. BONKER. The gentleman is correct that this is an area the 
subcommittee wanted to look at. And I strongly support his inter 
est in hearings so we can get a better idea of how these sanctions 
would work.

But I don't think we will have an opportunity to conduct the 
hearings prior to the full committee consideration of this issue.

I think at this time Ms. Snowe may have an unanimous consent 
request that might help move us along on this issue.

Ms. SNOWE. Yes, Mr. Chairman. I ask unanimous consent to 
insert in the present amendment language that I will now read. 
The present amendment states "Whoever violates any national se 
curity control imposed under section 5 of this Act * * *." Insert 
language "which the United States maintains"——

Mr. BONKER. You are on line 15 of the comparative print.
Ms. SNOWE. Right. OK. Starting on line 15, after the word "Act" 

insert the language "which the United States maintains coopera 
tively with other countries." So that language should suffice to re 
strict it to Cocom agreements and Cocom members.

Mr. BONKER. So you are applying it to Cocom controls essential 
ly

Ms. SNOWE. Correct.
Mr. BONKER. Any discussion? Is there any objection to Ms. 

Snowe's unanimous consent request to amend her own amend 
ment?

Hearing none, is there any objection to Ms. Snowe's amendment 
as amended by Ms. Snowe?

Mr. Mica.
Mr. MICA. Mr. Chairman, again I would ask if there would be 

consideration to withholding this at this time and having some 
hearings on the specific subject of import controls.

Mr. BONKER. I am informed by staff that the Ways and Means 
Committee, which normally has jurisdiction over import policy, has 
hinted that they would claim jurisdiction if we were to place 
something in the statute dealing with import controls.



1098

I don't know whether that is a threat or something they would 
actually do.

Now you are asking that Ms. Snowe withdraw her amendment in 
favor of hearings. Maybe we ought to hear from Ms. Snowe.

Ms. SNOWE. Mr. Chairman, I know this bill is going to move 
along in the process, although I don't know when this issue is going 
to reach the floor of the House.

I do think it is an issue that should be considered and debated at 
length because this problem has been persistent, and it only seems 
to be getting worse.

So I have mixed emotions. I understand what the gentleman 
from Florida, Mr. Mica, is suggesting as to hearings, but I wonder 
if the issue is going to elude us and if we will continue to have the 
present problem.

I think we have to put teeth into this languge. Over and over 
again we heard in hearings that we are going to maintain and 
mandate negotiations, strengthen Cocom, upgrade Cocom's secre 
tariat, so on and so forth. Yet, nothing is going to happen in light 
of that.

So I don't think there is anything wrong with this language. If 
the Cocom members agree to the multilateral agreements that 
have been established, I don't think there will be any problems. If 
they violate them, the President can, at his discretion, impose 
import restrictions.

I think that is the only way we are going to invite results.
Mr. ROTH. Mr. Chairman.
Mr. BONKER. Mr. Roth.
Mr. ROTH. Thank you.
This is a penalty and not an import control to benefit any one 

industry. I think we should underline that. If we are serious about 
controls, this provision should be adopted but in no way should this 
provision be interpreted as door of protectionism.

I think great care must be made to exercise that provision.
Could we call on the administration for a brief comment? I know 

the hour is late.
Mr. LAMB. Mr. Roth, you are correct. The language is directed at 

companies, not countries.
We see it having a limited effect because we are progressing with 

efforts to strengthen Cocom and we hope they will be successful. It 
should serve primarily as a deterrent against individual companies 
who might be tempted to divert sensitive exports to proscribed des 
tinations.

Mr BONKER. Anybody else wish to be heard?
Before the subcommittee is Ms. Snowe's amendment, as amend 

ed. Do I hear any objection?
Mr. MICA. Mr. Chairman.
Mr. BONKER. Mr Mica.
Mr. MICA. I would object. Very, very regretfully I object because 

I totally agree that this is an area that we should look at. But staff 
informs me that if we do this we could in fact weaken Cocom; there 
may be a better way to accomplish our goals.

I am adamantly in support of the effort, but combined with the 
fact that jurisdiction would not be here anyhow on import controls, 
I have some concern.



1099
I might ask staff or counsel: Is there another way to address this 

without an outright objection at this time?
Mr. BONKER. Let's see if counsel has any creative ideas.
Mr. MICA. Is there any move that can be requested at this time 

to delay decision until full committee?
I withdraw my objection.
Mr. BONKER. The objection has been withdrawn.
Is there any objection to Ms. Snowe's amendment?
Hearing none, it will be considered adopted.
Mr. Mica, do you have any other amendments?
I might announce that the subcommittee has at least two or 

three further amendments pending. It is our desire to complete the 
markup this afternoon. Otherwise we may have to hold over until 
Wednesday because the full committee is in session most of the day 
tomorrow.

On Thursday the full committee begins hearings on the Export 
Administration Act, with markup scheduled the week following.

So even though the hour is late, our desire is to complete work 
on the bill, if we can, this afternoon.

Mr. Mica.
FOREIGN TRADE PRACTICES ACT

Mr. MICA. Mr. Chairman, I would like at this time to offer the 
text of H.R. 2157 as it appears on pages 47 through 57 of the com 
mittee print as an amendment to H.R. 2761, with a further amend 
ment which I ask that the clerk distribute.

Mr. BONKER. The clerk will distribute Mr. Mica's amendment.
I might inform subcommittee members that Mr. Mica's bill is al 

ready in the comparative print. He is proposing technical amend 
ments. I would ask unanimous consent that the original amend 
ment be considered as read.

Mr. MAJAK [reading]:
Amendments to H R 2157 offered by Mr Mica [Accounting]
Page 7, strike out me 20 and all that follows through page 10, line 10
Page 10, line 11, strike out "f" and insert in lieu thereof "(e)"
Page 13, line 2, insert the following immediately after the first period "The Secre 

tary shall have access to all records maintained and other information gathered 
pursuant to section 13(b)(2) of the Securities Exchange Act of 1934 "

Page 13, insert the following after line 10 and redesignate the succeeding section 
accordingly

Sec 7 (a) Section 13(bX2) of the Securities Exchange Act of 1934 is amended to 
read as follows

"(2) Every issuer which has a class of securities registered pursuant to section 12 
of this title and every issuer which is required to file reports pursuant to section 
15(d) of this title shall devise and maintain a system of internal accounting controls 
sufficient to provide reasonable assurances that—

"(A) transactions are executed in accordance with management's general or spe 
cific authorization,

"(B) transactions are recorded as necessary (i) to permit preparation of financial 
statements in conformity with generally accepted accounting principles or any other 
criteria applicable to such statements, and (11) to maintain accountability for assets;

"(C) access to assets is permitted only in accordance with management's general 
or specific authorization,

"(D) the recorded accountability for assets is compared with the existing assets at 
reasonable intervals and appropriate action is taken with respect to any differences, 
and

"(E) for the purposes of subparagraphs (A) through (D) of this paragraph, the 
issuer makes and keeps books, accounting records, and accounts which, in reasona-
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ble detail, accurately and fairly reflect the transactions and dispositions of the 
assets of the issuer "

(b) Section 13(b) of the Securities Exchange Act of 1934 is amended by adding at 
the end thereof the following

"(4) Except for an act of circumvention described in paragraph (6) of this subsec 
tion, no criminal liability shall be imposed for failing to comply with the require 
ments of paragraph (2) of this subsection

"(5) No civil mjunctive relief shall be imposed with respect to—
"(A) any issuer for failing to comply with the requirements of paragraph (2) of 

this subsection if such issuer shows that it acted in good faith in attempting to 
comply with such requirements, or

"(B) any person other than an issuer, in connection with an issuer's failing to 
comply with paragraph (2), unless such person knowingly caused the issuer to fail to 
devise or maintain a system of internal accounting controls that complies with para 
graph (2)

"(6) No person shall knowingly circumvent a system of internal accounting con 
trols established pursuant to paragraph (2) of this subsection for a purpose inconsist 
ent with paragraph (2)

"(7) Where an issuer which has a class of securities registered pursuant to section 
12 of this title or an issuer which is required to file reports pursuant to section 15(d) 
of this title holds 50 per centum or less of the voting power with respect to a domes 
tic or foreign firm, the provisions of paragraph (2) of this subsection require only 
that the issuer proceed in good faith to use its influence, to the extent reasonable 
under the issuer's circumstances, including the relative degree of its ownership over 
the domestic or foreign firm and under the laws and practices governing the busi 
ness operations of the country in which such firm is located, to cause such domestic 
or foreign firm to devise and maintain a system of internal accounting controls con 
sistent with paragraph (2) Such an issuer shall be conclusively presumed to have 
complied with the provisions of paragraph (2) by demonstrating good faith efforts to 
use such influence "

(6) For purposes of paragraph (2) of this subsection, the terms 'reasonable assur 
ances' and 'reasonable detail' mean such degree of assurance and level of detail 
which a prudent individual would provide in the conduct of his own affairs, having 
in mind a comparison between benefits to be obtained from the system of internal 
accounting controls maintained and costs to be incurred in obtaining such benefits

[Permissible actions]
Page 4, line 8, insert ", other than an action to award business to any person" 

after "action"
Page 4, beginning on line 10, strike out "which is permitted under any law, regu 

lation, or policy of the government of the country involved" and insert in lieu there 
of "which is made by a national or resident of the foreign country involved with 
respect to his or its activities exclusively in that country and which is not prohibited 
by any law or regulation of the government of that country"

Page 4, line 15, insert "or" after the semicolon
Page 4, strike out lines 16 through 23 and insert in lieu thereof the following
" '(4) any expenditure, including travel and lodging expenses, for the purpose of 

demonstrating, describing, or explaining goods, technology, or services, or for the 
purpose of consultations during performance of a contract with or directly involving 
a foreign government' "

[Concurrence of Attorney General]
Page 5, line 1, strike out "after consultation with the Attorney General," and 

insert in lieu thereof "with the concurrence of the Attorney General and after con 
sultation with"

Page 6, line 9, insert ", with the concurrence of the Attorney General," after 
"opinion"

[Disclosure of Information]
Page 6, line 24, strike out ", or in connection with" and all that follows through 

"provisions," on page 7, line 1
Page 13 insert the following after line 2 and redesignate succeeding sections ac 

cordingly
"SEC 5 Section 12(c)(l) of the Export Administration Act of 1979 (50 U S C App 

2411(c)(D) is amended in the second sentence by striking out 'Information' and in 
serting in lieu thereof-'Subject to section 8A(d)(2) of this Act, information' "

Mr. BONKER. I recognize Mr. Mica.



1101

Mr. MICA. First, if I may, before I get into particulars, I would 
like to express some reasons for addressing this issue, and the ra 
tionale for adjustments in the committee print.

I think every member of this subcommittee recognizes that we 
held 2 days of hearings on this legislation during which I asked for 
public comment by any witnesses pro or con, on the draft of the 
legislation before the subcommittee.

I might say that none of the amendments that I have addressed' 
have been in behalf of those who initially supported, the legisla 
tion.

All of the amendments offered have been offered at the sugges 
tion of people who opposed the legislation. But in a spirit of com 
promise and trying to bring together an appropriate document, I 
made adjustments, taking into consideration the concerns of Con 
gress Watch, Congressman Wirth, Congressman Dingell, the Jus 
tice Department, the Commerce Department, all all those who are 
concered with this issue.

I would like to state at the very beginning, there is no pride of 
authorship but there is a personal feeling that the issue does need 
to be addressed. I would like to refer back to a statement in the 
record that Senator Proxmire made when the entire Senate passed 
this issue on a voice vote. Senator Proxmire congratulated the au 
thors of a Senate version, which initially I had some concerns with, 
in saying that, "I congratulate the Senators for their response in 
the public interest of the many defects in the original bill." Sena 
tor Proxmire, in moving the bill in the Senate and making this 
congratulatory statement, said, "I continue to have reservations 
but the indication was that it should move and there are defects in 
the bill and they should be addressed."

Now I might also say that in a letter to Senator Chafee from my 
colleague and friend, Mr. Wirth, he said, and I would like to quote, 
"We must win new support for the FCPA and ask exporters to 
work as our partners with government to assure that the scandals 
of the seventies that damaged international stature in this country 
and American business are not repeated." If the U.S. businesses 
are to operate under antibribery restrictions and I quote, "They de 
serve to understand those restrictions."

When I began my consideration of this issue, I searched the ini 
tial legislation that was introduced back in 1977. One of the first 
pieces of legislation was introduced by our own colleague, Congress 
man Solarz. After discussions with the Parliamentarian it rightful 
ly was referred to the Foreign Affairs Committee. A number of 
other committees however, moved on this legislation and it finally 
ended up in the jurisdiction of the Energy and Commerce Commit 
tee.

I might add that I was informed by the Parliamentarian, that if 
the legislation were introduced today as freestanding legislation, it 
would totally have been referred to the Foreign Affairs Committee.

Past and present administrations have recommended change to 
this legislation. The Carter administration, the Reagan administra 
tion, U.S. Trade Ambassador Brock, U.S. Trade Ambassador 
Strauss, former Ambassador Askew, present chairman of one of the 
subcommittees of the National Governor's Conference, Governor 
Graham of Florida, and whole list of people in addition to myself
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and the chairman, have testified before congressional committees 
on the need for some clarification of the present language.

I might add again that the Senate did pass this legislation. I 
have asked repeatedly for corrections publicly to be brought to my 
attention on any statement I make. After nearly a dozen hearings 
on this legislation, not one single legislative change has ever been 
made in the act, notwithstanding all of the individuals, two admin 
istrations, three trade representatives, Governors, and Congress 
men who have said that there are defects in the present law.

So I have introduced this legislation and at this time, I also want 
to make clear, that I will request that the full committee hold 
hearings on this subject because it is such an important matter. I 
would like to see Congress take a responsible role in addressing the 
defects that were highlighted by much of the testimony over the 
past 7 years in the history of this legislation.

What we are trying to do—and I would ask staff to respond to 
any technical questions on this—but what we have tried to do is, 
No. 1, lay out the groundwork for a change; No. 2, ask for com 
ment; and No. 3, incorporate those comments, whether they were 
given grudgingly or with support to us, to have a legitimate bill 
that we can move forward with appropriate hearings before the 
full committee.

I think every member of this subcommittee will acknowledge, 
whether they vote for this bill or not, that I have personally asked 
for all concerns, any loopholes, any problems, to try to adjust it 
and to make sure that we are not doing anything that would jeop 
ardize a strong position with regard to international bribery, but 
address the concerns that have been raised by numerous testimony.

So, there are five general areas of changes. I would be the first to 
admit that it has raised the ire of some Members of Congress be 
cause it tampers with traditional jurisdictions.

The first area of change is to allow the Commerce Department to 
enforce the antibribery provisions of the act.

A second change, which is contained in the amendment that I 
have submitted, addresses a concern expressed to me by Congress 
men Dingell and Wirth that the accounting provisions could better 
be handled in the Securities and Exchange Commission. So in my 
amendment we reinstate jurisdiction of the accounting provisions 
to the SEC. They do have a good record in that area. But I would 
submit that under the antiboycott provisions of Commerce in the 
international area, we certainly can make a good case that they 
have done an excellent job and they have the network in place to 
not only be a part of this process, but enhance the process.

The third provision is to replace the reason to know standard 
with more specific language. Again. I restate, I am open to any sug 
gestions to make adjustments. Instead of "reason to know," which 
is the vaguest standard—and I might add, in researching this 
before I introduced the legislation, I wanted to see how many con 
victions came about over the 7 year history with this language that 
is supposedly so strong in effect, but it is literally so vague there 
have been none, or one—we have tried to say that bribes are pro 
hibited when they are done directly or indirectly or through 
"course of conduct" I would interpret a "course of conduct" to 
mean any conduct, any repetitive conduct of one or more instances
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where the intent is behind the motive with regard to a bribe. I 
might say this, this is the same language, the same standard that 
we have in domestic bribery and I see no reason why it should be 
different in international bribery legislation.

Also, we changed the accounting provisions, almost literally 
taking them out of the textbook provisions for standards of ac 
counting. I think this has the support of the entire professional 
community in this area.

We also doubled the penalties. When I say we want to be tough 
er, I am serious. We changed the situation in that it is $10,000 for 
individuals, to $20,000; $1 million for corporations to $2 million. I 
agree wholeheartedly with Congressman Wirth and others who say 
that they deserve to know what they operate under. But indeed, if 
they do know, and have a clear understanding, the penalty should 
be stronger.

Now, the present law has provisions that make exemptions for 
payments that are ministerial and clerical exemptions. We have 
tried to narrow that definition, and I might say that Congressman 
Wirth sent out a letter with some problems about our distinction 
because we used in one instance the word "selling" in conjunction 
with selling. We immediately recognized it as a constructive com 
ment and changed that, and that is one of the other amendments 
that I will propose.

The amendments that I am proposing address a number of con 
cerns expressed with H.R 2157. The first one relates to retention of 
SEC jurisdiction over accounting provisions and addresses a juris- 
dictional problem expressed to me by Congressmen Dingell and 
Wirth.

The narrowing of exemptions and excluding the word "selling" 
addresses specifically a comment in a letter by Congressman 
Wirth. In addition, allowing the Attorney General's concurrence in 
any enforcement guidelines addresses a concern expressed by the 
Justice Department. And the last amendment permits the publica 
tion of documents relating to violation of antibribery prohibitions 
which specifically addresses concerns by Congress Watch.

We tried very hard with staff to monitor every legitimate exemp 
tion and add them into this legislation, and I would call on the full 
committee to do that after we have moved on this legislation.

I might also add that one item of Congress Watch's testimony 
that troubled me greatly was an indication that we removed any 
criminal prosecution for willful violation of accounting provisions. I 
think it is clear to all concerned now that any willful violations are 
subject to criminal prosecution. What we did in a side-by-side print 
was remove the separate stating of penalties, put them all in one 
catchall phrase, but to make sure that there is no problem, we re 
ferred to them in other sections of the law.

So, to summarize, I think the Foreign Affairs Committee does 
have legitimate jurisdiction over amendments to the Foreign Cor 
rupt Practices Act. I think we have historical precedence, and I 
think that the fact that the present law needs adjustment is abso 
lutely crystal clear to all concerned. In fact, the letter of December 
14 from Congressman Wirth to Senator Chafee addresses that need.

If this subcommittee acts now, we can assure three things. No. 1, 
there will be a full committee hearing; No. 2, we will continue to
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keep the pressure on; and No. 3, if the Mica approach to this legis 
lation has in any way been a guide for the past, we will legitimate 
ly address every concern and still come out with what the chair 
man of the other committee says American business deserves to 
have, a more clear, concise set of conditions under the Foreign Cor 
rupt Practices Act.

I would remind the sucommittee that this amendments to the 
FCPA have been pending for nearly 7 years, yet there has never 
been a change. If we don't move in subcommittee now we may not 
be able to move the legislation as a freestanding bill without juris- 
dictional problems. So this is not only an effort to make changes in 
the law, but an effort to ensure action, after many, many years of 
discussion.

I would concur with Senator Proxmire when he says at the very 
end of his statement that it in effect is not perfect, it needs adjust 
ment, but we owe it to our constitutents, the American public, to 
take some action, not take an approach that I would consider head 
in the sand, by not acting at all.

Thank you, Mr. Chairman.
Mr. BONKER. Thank you, Mr. Mica.
Mr. Roth.
Mr. ROTH. Thank you, Mr. Chairman.
I think we realize there are changes in FCPA that are necessary. 

And I know we have all heard from business groups and the like, 
and they have made a very strong and clear case.

We must bring a balanced prospective, I believe, but, Mr. Chair 
man, I will say I do have some reservations about adding this to 
the EAA.

This legislation, when it comes to the floor, is very technical, 
very important, many issues have to be addressed, and I am not so 
sure that when we get on EAA we will probably wish we were back 
on nuclear freeze again with all of the issues that will be coming 
up.

Mr. MICA. If I may respond?
Mr ROTH. So I think while it's important and we are going to be 

addressing it, I think we want to walk into this with our eyes open.
I wonder if the gentleman would yield for a question, however?
Mr MICA. Be happy to.
Mr. ROTH. Thank you.
In our committee print just finished, on page 2 we say that on 

lines 24 and 25 regarding violations of the EAA, and I quote: 
"Knowing or having reason to believe that the goods or technology 
would be so exported." Under this particular provision is it differ 
ent, we have a different legal standard here because we talk about 
reason to know in the FCPA? What is the distinction there?

Mr. MICA. I will be happy to answer. That applies to what hap 
pens in the United States. It has been, and I have researched this 
and will continue to accept any comments if any unappropriate 
comment or responses on this are indicated it has been in some do 
mestic legislation a standard that has been given.

But under the Judiciary Committee, the Omnibus Crime Act that 
is presently pending, current legal thinking, particularly in regard 
to criminal violations in all cases, is to start to gradually do away
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with it. But, nonetheless, the only places that it does appear other 
than this is within domestic law.

You could make a case that when you are dealing with a busi 
ness across the street you both operate under the same law, you 
both speak the same language, you both operate under the same 
legal system, that it might be a little more appropriate to apply, 
reason-to-know standard

But 10,000 miles away, in a country where you speak a different 
language, I am not saying that we' don't want to have strict, strong 
American antibribery standards, but to say, in effect, how this was 
at least once interpreted that you do business with an agent in a 
foreign speaking country who has a relative who has had a prob 
lem with the law and it was in the paper in a foreign language and 
you should have known, really, I think, stretches it. I do think that 
the general trend will be within domestic law to start to review 
and wherever possible remove.

Certainly, that is the judgment of the present Judiciary Commit 
tee and this Congress. There were 32 out of all of the domestic 
laws. That was brought down to 22 and now that is being recom 
mended down to 4, and some say zero, but none for international.

Thank you.
Mr. ROTH. When FPCA was enacted last time we had the SEC 

involved. If we go this route, you don't mention the SEC in your 
bill. Do you think that Commerce, if your bill becomes law, should 
be required to develop the regulations with SEC?

What I am asking is, are you going to completely cut off SEC?
Mr. MICA. Absolutely not. As a matter of fact, in the amendment 

that is part of the print, we allow SEC to continue jurisdiction over 
the accounting provisions. If I may just share with the subcommit 
tee, we literally debated all of the < arguments that have been put 
forth by opponents of any change. SEC does have a good record in 
this area. In an effort to be fair and reasonable, we moved back to 
SEC, the accounting provisions, which is one of the key jurisdic- 
tional questions in the whole bill.

I would say this, that I think members of the other committee 
that deals with this, may be surprised that we went that far, when, 
in fact, we may have been able to go into full committee without 
giving that up. But I want everyone to understand that it was 
meant as a sign that we really want to cooperate and that we 
really will, when presented with legitimate differences, do every 
thing we can to resolve them.

Mr. BONKER. Mr. Berman.
Mr. BERMAN. Thank you, Mr. Chairman.
By way of preface, I might indicate I very much would like to 

support this legislation. I personally have neither the experience 
nor the full understanding to judge why it is good or bad to include 
this in the Export Administration Act, although on the matter of 
jurisdiction I tend to like whatever subcommittee I am on to have 
more jurisdiction than it might otherwise have, so I have no prol> 
lems with that aspect of the proposal

Mr. BONKER. You learn quickly, Mr. Berman.
Mr. BERMAN. I have some questions.
I read, and I also have to apologize because I could have dealt 

with this if I had been at two hearings on the proposed amend-
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ments, and I wasn't, so to the extent I am covering ground already 
covered, I apologize. But I do want to feel comfortable with what 
changes are made before I have to cast a vote.

I read the Congress Watch critique, if you want to call it that, of 
your proposed bill, and from that I have some questions. As I un 
derstand it, one of your amendments specifically exempts from the 
notion of bribery that which is not bribery and which is called 
courtesies.

My first question is, under the existing law, are courtesies paid 
to even high level government officials permissible?

Mr. MICA. If I may say, under existing law anything is allowed if 
it's ministerial; I shouldn't say anything. I would gather, and this 
is a point I guess we would have to have the lawyers look at, that 
under existing law if you paid something that was exempted under 
present law but really considered it on its face improper, there 
would be a way to approach it. But, right now, existing law ex 
empts payments for ministerial and clerical actions.

We addressed the 'Concern of Congress Watch with new language. 
The language that we have is taken specifically from the antiboy- 
cott legislation where we restrict, we narrow the exception for com 
pliance with foreign laws to nationals or residents in a foreign 
country.

Let me add this, under the antibribery provisions of the law, no 
matter what you say under any of the exceptions, if it's a bribe, it 
is illegal, no matter who it's to, it is specifically illegal and the 
bribery section. Let me ask staff if this is not correct, the bribery 
section specifically addresses it to government officials.

Mr. MAJAK. Yes.
Mr. BERMAN. I am still a little unclear. Under present law if I as 

a businessman take the head of a department with whom I hope to 
secure a large contract to dinner with the hope of persuading him 
to go along with my company's bid, is that illegal?

Mr. MICA. Yes. With the hope of persuading him specifically, yes, 
absolutely it's illegal.

But may I ask Mr. Maroni to comment?
Mr. BONKER. Identify yourself, if you will, sir.

STATEMENT OF WILLIAM MARONI, DIRECTOR, CONGRESSIONAL 
AFFAIRS, OFFICE OF THE U.S. TRADE REPRESENTATIVE

Mr. MARONI. I am William Maroni, director, Congressional Af 
fairs for the Office of the U.S Trade Representative, and I am ac 
companied by Christian Bliss, our assistant counsel at the USTR.

Mr. MICA. Before you go a step further, when he said with the 
intent of influencing, I have forgotten now the wording.

Mr. BERMAN. The major reason I am taking him out to dinner is 
to persuade him, in a pleasant setting, to go along with my compa 
ny's contract. I am trying to focus on the distinction between cour 
tesies and bribes and the change between present law and Mr. 
Mica's proposed legislation.

Mr. MARONI. The point you are getting at is one of circumstan 
tial evidence. The circumstances surrounding the giving of the gift 
would determine whether or not the Justice Department would 
bring a case.
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It was not the intent of Congress in 1977 when they wrote the 
original FCPA to prohibit U.S. companies from giving small tokens 
or gifts to officials. That was never outlined. In fact, that is part of 
the problem.

The point is there is nothing in the current law which gets to 
this point. The language in Mr. Mica's amendment attempts to 
detail the kind of payment which has always been or the kind of 
gift which has always been intended to be outside the scope of the 
FCPA.

The question you are asking is a difficult one to answer. It de 
pends on the circumstances surrounding the gift. If it were, in fact, 
a rather large gift to a high government official, then in fact suspi 
cion would be raised and perhaps would warrant Justice Depart 
ment investigation.

Mr. MICA Under either law?
Mr. MARONI. Under either law.
Mr. HERMAN. A dinner would be viewed differently than a 

Porsche under either law; is that right, something like that? 
Within both statutes there is a flexibility for investigators and 
prosecutors to make distinctions between the value of the gift and 
whether it's a courtesy or a bribe?

Mr. MARONI. Absolutely. The prosecutors or investigators have 
that flexibility

Mr BERMAN. And was it a problem under existing law that the 
dinner, the reciprocal gift of candy or wine was viewed as a bribe 
or could be viewed as a bribe and that needed to be changed?

Mr. MARONI. It was a lack of understanding really of what was 
and was not permissible under the act. As I have said, this section 
of the Mica amendment merely adds descriptive language to the 
kinds of activities that were never intended to be part of the FCPA.

Mr. MICA. Let me add, and correct me and I really want to be 
corrected if we are off base on this because I am willing to adjust 
every step of the way, but we are getting to the intent. But just as 
Government officials are allowed to have dinner with other individ 
uals in the country, that is one thing, but if that dinner is set up as 
a situation to influence, and if it is in conjunction with obtaining 
business that is specifically considered appropriate. Correct me if I 
am wrong on that, but what we are trying to say is that we don't 
try to go to exempt one group and say it's OK under ministerial 
and clerical and it's not OK somewhere else.

If it's normal procedure to give that bottle of wine when you go 
to someone's house in another country and you give it, fine. If Jus 
tice follows these activities in the course of conduct as normal pro 
cedure, that would be fine. If they wrapped that bottle of wine in 
thousand dollar bills, then that would not be the procedure that 
would be followed, that would not be appropriate and that would 
raise their ire

So we tried to address that.
Mr. BERMAN. As long as the proposed amendments protect the 

ability to discern and understand the difference betwen the courte 
sy and the bribe, I am comfortable with that, although when you 
add what is appropriate in the country in which this act is taking 
place, if that becomes the prevailing test, that actually gets to an 
other question.
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Apparently there is a provision in the law which requires compli 
ance with the laws of the country that the individual is doing busi 
ness with. That is a part of your proposal.

Does that prevail over conflicting standards in U.S. law?
Mr. MICA. First, let me address this. That is the third amend 

ment and we drafted it again because Congress Watch addressed 
this issue. We drafted again the language specifically out of the an- 
tiboycott legislation.

Let me add this for my colleagues. This language I think is 
better than the language in the present law. This language, I 
think, because of the Congress Watch's testimony, is better than 
what we had. Between now and full committee if there is better 
language, fine, but I think it's obviously better because we have 
had testimony of someone like Congress Watch to help us. I will 
ask our counsel to comment, but was this language not taken di 
rectly out of the anti-boycott statutes, the same standard that we 
chose to deal with in other international situations?

Mr. MAJAK. Yes. There is an identical exception in the antiboy- 
cott section of the Export Administration Act, which permits a na 
tional or resident of a foreign company to comply with all local 
laws within a country, and the same provision is before the sub 
committee.

Mr. HERMAN. Let me get it down to a real specific. I am told that 
the present bill before us exempts from illegal activities any pay 
ment, gift, offer or promise of anything of value which is permitted 
under any law, regulation or policy of the government of the coun 
try involved.

Is there an accurate statement of this?
Mr. MAJAK. That is not accurate, given the amendments Mr. 

Mica has put forward today.
Mr. BERMAN. I guess that is what I need. Have we passed out 

those amendments?
Mr. MICA. Yes; they are before you. Again, that issue was raised 

and this was an honest effort to deal with that issue and address 
that issue specifically.

Mr. BERMAN. Which amendment is that?
Mr. MICA. It's all one amendment.
Mr. BERMAN. What page?
Mr. MICA. Beginning on page 4, bottom of page 4, that is where 

we change the language specifically to comply with the antiboycott 
provision. And that I think was a legitimate point that was raised.

If I may just add for the record, and then you can comment, I 
asked some of the others who raised objections and said, well, 
"policy." I think policy can or cannot be important, but those who 
oppose it say we can find one country in the world that we think 
policy does not apply to enforcing antibribery statutes.

He said if there is one, then we will delete it; but again we tried 
to address that and I think we did in this provision again.

Again we are still open to add even better language. But I cer 
tainly think the antiboycott provisions language is far better than 
what we started out with and what is in the present law.

Mr. BONKER. I would like to interject for a moment. I don't think 
that we are going to conclude work on this' amendment this 
evening. As long as we have questions that are being raised, I
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wonder if it would meet with the subcommittee's pleasure if we 
could take up any outstanding export control amendments so that 
we could complete work on that this evening. Then, Mr. Mica, per 
haps we could schedule the morning session on Wednesday for the 
subcommittee to complete the FCPA.

Mr. MICA. Well, let me say this. I understand Mr. Herman has 
just a few more questions.

Mr. BONKER. That is just Mr. Herman. Mr. Wolpe, do have ques 
tions on this?

Mr. WOLPE. I do. And again I regret I was not present at those 
two earlier hearings so I have not had an opportunity to review 
that record of the amendments today. I don't want to delay, but I 
would have to pass at this point, I don't feel in a position to make a 
judgment without some answers.

Mr BONKER. I am trying to make a procedural determination 
here, whether we should proceed with consideration of the FCPA 
or try to conclude work on the act with the exception of that and 
take up FCPA at a special session tomorrow or Wednesday because 
I don't think we are going to get through this very easily.

Mr MICA. Mr. Chairman, I will defer to your judgment.
Mr. BONKER. I thank the gentleman. Are there any amendments 

pertaining to the Export Administration Act? Mr. Berman

FOREIGN POLICY CONTROLS

Mr. BERMAN. I would ask the subcommittee's indulgence to go 
back to two areas apparently covered on Friday, relating to foreign 
policy controls with which I have some concerns, just to see if they 
are shared by anybody else on the subcommittee, if there is any 
way of dealing with them on a consensus basis.

Mr. BONKER Are you introducing these for discussion purposes9
Mr. BERMAN. That is right. I am not moving the amendments at 

this time.
Mr. BONKER. Proceed.
Mr. BERMAN. They relate to two areas of the bill. One is extrater 

ritoriality and the other one is existing contracts.
Mr. BONKER. OK. The first one is on what page, Mr. Berman?
Mr. BERMAN. Let's deal first with existing contracts. Page 23.
Mr. BONKER. Page 23.
Mr. BERMAN. Maybe I could just address the problem in a gener 

al sense just to see if there is any reaction.
Mr. BONKER. Mr. Berman.
Mr. BERMAN. As I understand the proposed bill, it exempts exist 

ing contracts from foreign policy controls unless Congress acts 
within a certain amount of time to support a Presidential order ab 
rogating existing contracts

Mr. BONKER. The committee would have 30 days in which to act.
Mr. BERMAN. The Roth proposal, as I understand it, exempts ex 

isting contracts that come to fruition within 270 days.
Mr. BONKER. I will let Mr. Roth explain his proposal but the ad 

ministration had a 270-day contract sanctity provision, but it could 
be waived on the basis of national interest. Mr. Roth had a differ 
ent procedure involving the Congress in the determination and im 
position of those controls. So I will let him explain it.
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Mr. ROTH. Are we on page 24?
Mr. BONKER. I think we are on page 23. I think Mr. Roth's 

amendment would allow the President to determine an emergency, 
and the controls would not go into effect for 30 days, during which 
time Congress would be making a determination.

Mr. HERMAN. I just fear that in reaction to the unwise decisions 
that may have been made in the area of foreign policy controls 
without sufficient consultation with our allies and with Congress, 
we may overreact and hamstring the President too much.

I think of two situations: One, a country invades another coun 
try. We want to immediately stop the supply under an existing con 
tract of some product which is being used as part of that invasion. 
One example that occurred, it is not exactly on point, but trucks 
were being delivered to Libya. Those weren't covered by separate 
controls. Those trucks were converted by Libya to carry tanks.

Do we just want to eliminate any authority of, the President to 
try to deal with that immediately, subject to a congressional action 
to overturn his decision? I have two different proposed amend 
ments. If the committee thought either one of them was advisable I 
would be more comfortable.

One of them was to avoid a situation where a party enters into a 
long-term contract to get around prospective controls, even though 
deliveries and investment isn't made for years to come, in order to 
pull that company into the exclusion. So I have one that essentially 
allows the President to disallow existing contracts which were en 
tered into for purposes of evading foreign policy controls.

The second one is just to turn around the process and to say he 
can abrogate existing contracts unless Congress vetoes that deci 
sion within a certain number of days. I just throw both those out 
for the subcommittee's consideration for the reasons that I gave.

Mr. BONKER. I think your first suggestion is a very good one. I 
think we ought to have some provision that deals with possible eva 
sion of congressional intent.

So if you have an amendment to that effect, I wouldn't have any 
objection to it.

Mr. BERMAN. One of the amendments passed out hopefully is an 
amendment that deals with the evasion. It reads under (2) "No 
export control imposed under this section shall apply to any trans 
action or activity undertaken with the intent to evade that export 
control, even if that export control would, not otherwise apply to 
that transaction or activity."

[The amendment referred to follows:]
AMENDMENTS TO THE COMPARATIVE PRINT (BONKER BILL) OFFERED BY MR BERMAN
Page 23, insert the following after line 17 and redesignate succeeding subsections 

accordingly:
(b) Section 6(a) of the Act is further amended by redesignating paragraphs (2) 

through (4) as paragraphs (3) through (5) and by inserting after paragraph (1) the 
following new paragraph:

"(2) Any export control imposed under this section shall apply to any transaction 
or activity undertaken with the intent to evade that export control, even if that 
export control would not otherwise apply to that transaction or activity."

Page 30, line 12 at the bottom of the page, strike out "(b)" and insert in lieu 
thereof "(c)".

Page 2, line 6, strike out the quotation marks and second period
Page 2, add the following after line 6
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"(4) Any person who takes any action with the intent to evade the provisions of 
this Act or any regulation, order, or license issued under this Act shall be subject to 
the penalties set forth in subsection (a), except that in the case of an evasion of a 
foreign policy or national security control, such person shall be subject to the penal 
ties set forth in paragraph (1) of this subsection "

Mr BONKER. Mr. Roth, I have no problem with that provision
Mr. ROTH neither do I. I would ask the administration for a com 

ment on that.
Mr. BONKER. What does the administration feel about evaders?
Mr. ZACHARIA. We hope to catch them.
Mr. BONKER. Do you have a position7
Mr. ZACHARIA. I think this proposal or something along these 

lines to prohibit evasion of export controls is a good provision.
Mr BONKER. Mr. Berman, everybody likes your amendment. Is 

there any objection? Hearing none, it will be considered adopted
Mr. BERMAN. The other amendment is to turn around the proc 

ess to say the President formulates foreign policy, where hopefully 
he will exercise that authority wisely. If he does determine to abro 
gate existing contracts, Congress has a mechanism to exempt that 
portion of the control from effect. But we don't start out with the 
premise that the President can't halt contracted exports.

I guess it takes your suggestion and it takes the flap side.
Mr BONKER. That is right, it takes my language and turns it 

upside down.
Mr. BERMAN. Anyway, I throw it out.
Mr BONKER. Mr. Bereuter
Mr. BEREUTER. Mr. Chairman, could we have some further expla 

nation on this.
Mr. BONKER. I think Mr. Berman is attempting, where my lan 

guage authority denies a President without congressional approval 
to apply controls to existing contracts, to provide the President au 
thority to interrupt contracts before seeking congressional approv 
al.

Mr. BERMAN. The control could go in effect.
Mr. BONKER. And then Congress would be consulted.
Mr BERMAN That is right. My feeling is, like on the pipeline 

case, for a variety of reasons I would not want to see existing con 
tracts abrogated. But I can see situations where an invasion of an 
other country or some gross violation of human rights in some 
country beyond what seems to have become the custom of the 
day—violation we would want to immediately stop the shipment of 
a dual-use item which can be an instrument of either that invasion 
or that repression, without waiting for a relatively cumbersome 
process by which Congress acts.

Maybe there is a way of narrowing it down, but that is the situa 
tion where I think it might be a mistake to tie the hands of the 
President totally.

Mr. BONKER. The President still has authority under the Interna 
tional Emergency Economic Powers Act and the Trading With the 
Enemy act He still has those authorities.

Mr. BERMAN. Does he have to declare that country is an enemy? 
We don't have to go to war with that country

Mr. BONKER Not under the International Emergency Economic 
Powers Act.
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Ms. ROVNER. That requires a declaration of national emergency
Mr. BONKER. A declaration of national emergency.
Mr BERMAN I guess he could do it although I guess you could 

argue it is stretching the terms of national emergency to say inva 
sion of country X by country Y is a U.S. national emergency. It is 
wrong, we don't want to help it along through shipments from 
American exporters, but I don't know that it constitutes national 
emergency.

Mr. BONKER. Mr. Bereuter.
Mr BEREUTER. Mr. Chairman, regretfully I have to oppose this. 

This in effect undoes some of the amendments I have offered and 
have been accepted previously. I forthrightly have to say I am op 
posed to it. I would hope that we would not take this step. Thank 
you, Mr. Chairman.

Mr. BONKER. Any further discussion on the amendment?
Mr BERMAN. Not hearing an outpouring of support, I think I 

will withdraw it. One thing I would like to do is perhaps narrow it 
down to deal with some very narrow situations where we shouldn't 
hamstring the President. Maybe suggestions from the administra 
tion in this area, keeping the structure you have of the "You can't 
abrogate existing contracts unless Congress says it is OK," but 
maybe try to find a narrow exception to this. Maybe I would use 
the time between now and the time the full committee takes it up 
to try to find appropriate language.

Mr BONKER. You would have the opportunity to do that, Mr. 
Berman.

Mr. Berman withdraws his amendment
Are there any other amendments to the Export Administration 

Act?
Mr. BERMAN. One last proposal. On extraterritoriality, was there 

action on the ABA alternative?
Mr BONKER. I am informed by staff that the Roth amendment 

which was not adopted had portions of the ABA recommendations 
on extraterritoriality.

Mr. BERMAN. This may come up again in the full committee 
then.

Mr. BONKER. I am sure everything will come up in the full com 
mittee.

Mr. BERMAN. I would like to reserve some flexibility to work 
with you and Mr. Roth on that, because I thought that wasn't a 
bad formulation.

Mr. BONKER. OK.
Any further comments or amendments to the Export Adminis 

tration Act?
I would like at this time, to ask for a vote on sending to the full 

committee the Export Administration Amendments Act, as amend 
ed, pending consideration of Mr. Mica's Foreign Trade Practices 
Act amendment, which will be considered on Wednesday.

Is there any objection to the draft that is before us?
Mr. ROTH. I object, Mr. Chairman.
Mr. BONKER. Mr. Roth objects.
We will take a vote now on reporting to the full committee the 

Export Administration Amendments Act, as amended, pending fur 
ther consideration of Mr Mica's Foreign Trade Practices Act.
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Mr. BONKER. All those in favor signify by saying "aye "
["Ayes" were heard ]
Mr. BONKER. Those opposed, "no."
["Noes" were heard.]
Mr. BONKER. The ayes have it
I would like at this time to thank Mr. Mica for delaying consider 

ation of his amendments and inform him and other members of the 
subcommittee that we will resume consideration of those amend 
ments on Wednesday in room 2255 at 10 a.m.

I also want to take this opportunity to thank other members of 
the subcommittee, not only for their diligence and cooperation, but 
for making an extraordinary effort to understand a very complex 
piece of legislation I think it is one of the best exhibitions of legis 
lative work in the Congress.

I also want to thank the staff for superior work in the develop 
ment of all the background information and help on the amend 
ments that have been drafted and submitted

Mr. Roth.
Mr ROTH. Mr. Chairman, I would like to associate myself with 

your remarks and further say that we all very much appreciate 
your fairness in this legislation, very technical, very difficult. You 
have been most helpful not only to the minority but to the majori 
ty. I want to thank you for that.

Mr. BONKER. Thank you, Mr. Roth.
The subcommittee will stand adjourned.
[Whereupon, at 5:46 p.m., the subcommittee adjourned to recon 

vene at 10 a.m. on Wednesday, May 4, 1983.]





EXTENSION AND REVISION OF THE EXPORT 
ADMINISTRATION ACT OF 1979

WEDNESDAY, MAY 4, 1983

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS, 

SUBCOMMITTEE ON INTERNATIONAL
ECONOMIC POLICY AND TRADE,

Washington, DC.
The subcommittee met in open markup session at 3.10 p.m. in 

room 2200, Rayburn House Office Building, Hon. Don Bonker 
(chairman of the subcommittee) presiding

Mr BONKER. The subcommittee will come to order.
This is our fourth effort to complete work on the reauthorization 

of the Export Administration Act.
When the subcommittee last met, we completed our work on 

H.R. 2761, pending disposition of an amendment sponsored by Mr. 
Mica concerning the Foreign Corrupt Practices Act. Through the 
magic of computers, members have before them now the complete 
updated text of both H.R. 2761 and the Mica amendment It is my 
plan to introduce this text as a clean bill for full committee consid 
eration as soon as we have disposed of the Mica amendment.

Since the subcommittee adopted all but the Mica amendment in 
our last session, we are not prepared at this time to reconsider var 
ious provisions of the bill already adopted. I understand, however, 
that Mr. Barnes has an amendment that he wanted to present on 
Monday, but because of illness was unable to do so We have dis 
cussed it, and he is prepared to introduce his amendment at the 
full committee markup, which is scheduled for next week

Staff informs me that we have one technical amendment that is 
really an oversight While the subcommittee did adopt the markup 
draft before us, we also acted upon each of the provisions in seria 
tim, except for one. I think that we should go back and handle that 
technical matter so that we can say that we have acted individual 
ly upon all of the provisions in H.R. 2761.

This technical amendment refers to section 106(a), regarding for 
eign availability for foreign policy purposes. Mr. Roth, I believe, 
wanted further time to look at this matter. What we would like to 
do is just eliminate that section 106(a) from the markup bill This 
would allow the existing language in the Export Administration 
Act to stand.

Mr. Roth, do you have any objection to that? I think that it was 
clear at the staff level.

(1115)
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Mr ROTH No, Mr. Chairman, I don't have an objection. I hope 
that the subcommittee goes along with your recommendation be 
cause I think it is a wise one. It is something that we can always 
take up in the full committee

Mr. BONKER. Is there any objection?
[No response.]
Mr. BONKER. If not, then the language in the Export Administra 

tion Act of 1979 will stand
Now we return to the pending business before the subcommittee, 

really the purpose of today's session, and that is to take up a bill 
by Mr. Mica that has been offered as an amendment to the Export 
Administration Act.

At this time, I would like to call on Mr Mica to make whatever 
comments he feels are necessary on behalf of his amendment.

FOREIGN TRADE PRACTICES ACT

Mr MICA. Thank you, Mr. Chairman.
Mr Chairman, as I gather, everyone knows by now that there 

have been some rather astounding developments in the status of 
my amendment.

I might say first, that I am absolutely and totally prepared to 
move forward on it. I feel very confident that this committee could 
move forward with a positive vote to report out the legislation. 
There have been a number of considerations raised by several 
members who would like to offer amendments, but who will sup 
port the legislation.

I think a slight concern was expressed by another committee, 
and far beyond what I would expect could happen did happen. It 
was almost a David and Goliath situation, but this little committee, 
with just one staff director, has done a magnificent job, and we 
have come to an agreement on this issue. I am very pleased that 
we have reached an agreement with the other committee involved 
in the jurisdiction of this legislation.

I might say that for the first time we have a guarantee to the 
American business community, the American consumers, all of 
those concerned with export trade, that the Congress will act on 
the Foreign Corrupt Practices Act under an agreement which pro 
vides that after this committee reports out legislation, the other 
subcommittee in the House that has some jurisdiction in the 
matter will also report it out.

We have a written agreement, and I understand you have a copy 
of it, as well. This pleases me to no end that this agreement would 
come about—a commitment by Chairman Dingell and Chairman 
Zablocki in writing that they will do everything they can to see 
that legislation amending the Foreign Corrupt Practices Act re 
ceives action by the House. They all understand the principles of 
this agreement. They are all going to try to recognize that this leg 
islation, indeed, does deserve some attention by the full Congress, 
that a good faith effort will be made by the Foreign Affairs and 
Energy and Commerce Committees to report out what is considered 
in the judgment of members of the committees, the best efforts to 
do what we can to address concerns that have been raised on this 
issue.
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I started out on this issue saying that those concerned with this 
law—the American public, the legal community, the prosecutors— 
deserve the right to have every clarification, and this Congress 
should do its duty in oversight. Up until this time there has never 
been any commitment to act on clarifying legislation. We now have 
it. Within 60 days of action by the Foreign Affairs Committee, the 
Energy and Commerce Committee will move forward.

I would like to thank several of my colleagues on this committee 
because for the first time there is an acknowledgment that there is 
an appropriate role for the Foreign Affairs Committee to play. I 
think it is appropriate that our committee have a meaningful role. 
I think that now when trade is so much a part of our domestic 
economy that we should play a role in these decisions, and not be 
left out in the cold. So I am pleased that we do have this letter.

I might just close with this comment. We have a letter that as 
sures cooperation from Chairman Wirth. We have a statement that 
assures cooperation from Chairmen Zablocki and Dingell. Each of 
the letters were written, I believe and I accept on their face, in 
good faith to sincerely make an effort to move forward. Of course, I 
would feel constrained to point out any violations of the spirit of 
that letter

I do believe, if I may make one—this is out of character for me— 
nonpositive comment, for the very brief time that we have worked 
on this issue, some have said that the issue itself was secondary to 
some personal criticisms on what the intent was as to the changes 
in this bill. I would like to publicly say that I hope that that type 
of approach has ended with the exchanging of these letters and the 
agreements that have been set forth.

I feel that we are ready to move forward. I think this is an im 
portant bill that does need attention and action. But I feel con 
strained in light of the fact that the chairman has worked so hard 
on this agreement, and other members of the subcommittee have 
been so supportive, that at this time I will withdraw my amend 
ment

Again, I would just like to say for the record, if I may, that we 
will have hearings on this issue. It is the intent of this committee, 
and the committee chairman has assured me, that we will report 
out legislation. I am sure that he will give every good faith and sin 
cere effort to do so. At that point, the agreement would require the 
other subcommittee in the House to do the same.

Mr. BEREUTER. Would the gentleman yield?
Mr. MICA. I would be happy to yield.
Mr BEREUTER. I thank the gentleman for yielding.
I want to commend our congressional David for his exceptional 

work in this respect, and only hope that he has additional rocks 
close at hand for his slingshot for those Goliaths that roam the 
halls from Michigan, Colorado, and other points I know that he 
does. [Laughter ]

Mr. MICA. I thank the gentleman
I would say again, many have attended these hearings, and we 

have proceeded by trying at every bend in the road to accommo 
date every legitimate concern that was brought to our attention. 
Such an approach has broadened the base of support for this legis 
lation
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So what we have done is to set forth a draft bill that has been 
enhanced. My colleagues, Mr. Berman, Mr. Bonker, the committee 
staff, have taken every suggestion that was anywhere within the 
realm of being legitimate or appropriate and tried to weave this 
into the legislation. So that in and of itself, has helped to improve 
the bill.

Second, for the first time we have a commitment that the legisla 
tion receive the appropriate and deserved consideration; and, third, 
we now have that commitment of not only the two subcommittee 
chairmen, but by the two full committee chairmen as well. I might 
say that just moments ago Chairman Zablocki indicated his person 
al support of the legislation as a freestanding bill.

So I think the ball is rolling far beyond what I would have ex 
pected. My original intention was just to get the logjam broken 
Not only have we broken the logjam, but we have a fine piece of 
legislation as a basis to move from, and we have commitments 
from the four major individuals involved in this. So it really is a 
great day for us as far as a beginning, but we have to continue 
with that.

Thank you, Mr. Chairman.
Mr. BONKER. Mr. Wolpe.
Mr. WOLPE. Thank you, Mr. Chairman.
First of all, I want to begin by commending Mr. Mica on his ac 

ceptance of the compromise that has been developed here, which 
will permit this committee to take the time that I think it ought to 
take in examining this bill as a separate vehicle.

The gentleman from Florida has been accommodating at every 
point, and very flexible in his acceptance and consideration of 
amendments to the original bill that were offered. I think he has 
played a tremendously constructive role in working toward this 
agreement.

I want to say, though, a couple of things. A few of us have had 
something of a crash course these last few days on this issue. I did 
not touch this issue in the first instances as it was working its way 
through the Congress some time past, before I was in the Congress. 
So I have had to do some catchup and have done just that in the 
last few days, a pretty intensive review of the history of the legisla 
tion, and the concerns that have been expressed by members of the 
business community. I have a couple of observations I would like to 
make in terms of at least how I intend to approach this matter in 
the days and weeks ahead.

The first is, I think we ought not lose sight of what motivated 
the Foreign Corrupt Practices Act in the first instance. There were 
some very substantial scandals that really were a matter of ex 
traordinary foreign policy embarrassment to the United States. 
Governments were brought down as a consequence of some of the 
scandals that erupted in terms of inappropriate and improper pay 
ments, bribery by American corporations of foreign government of 
ficials. Ultimately, more than 450 corporations in America dis 
closed illegal or questionable payments abroad.

Clearly, those payments do have a foreign policy significance. 
They did then, and illegal payments now, questionable practices, or 
bribery will continue to have profound foreign policy implications
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for all of us. So there were reasons for the legislation then, and I 
submit that those reasons are as valid today

Members of the business community have expressed some con 
cern since the legislation passed that even legitimate activities are 
being inhibited because of ambiguities within the legislation itself. 
In some instances, definitions are unclear. In some instances, the 
prosecutorial reach may go too far, and so on.

I join with the gentleman from Florida, and other members of 
the committee, in wanting to address legitimate areas of ambiguity, 
but I think that there is a very profound difference between clari 
fying ambiguity, on the one hand, that was unintended in the origi 
nal legislation, or that may have been, in fact, a consequence of in 
terpretations placed upon the bill by specific individuals within the 
Department of Justice at different points. There is a distinction be 
tween that kind of clarification on the one hand, and a gutting of 
the original legislation on the other.

One of my concerns is with the final version of the legislation 
that we could end up with as a product of the hearings and of the 
markups that we will be entering into in this committee, and that 
Congressman Wirth's subcommittee is now committed to entering 
into. That is, I don't want to see us contributing to a process of a 
gutting of the legislation. I think that it would do substantial 
harm, I would argue, to the enlightened interest of the American 
business community. It certainly would do substantial harm to 
American national self-interest.

I must say that some of the bills that have been introduced, in 
the first instance at least, represent from my perspective a substan 
tial emasculation of the original law. I am particularly concerned 
about the bill that has been introduced in the other body, S. 414 
There are some specific revisions to that legislation that I find 
rather profoundly troubling.

Just an illustration, the legislation that was introduced in the 
Senate would hold a U.S. firm responsible for a bribe paid to a 
third party only, only if the U S. firm would direct or authorize, 
expressly or by course of conduct, payment of a bribe.

Would that language, "direct or authorize," require some action? 
Wouldn't this language allow unscrupulous business persons to 
take a head in the sand approach to the payment of bribes by 
making large commissions or consultant payments to third parties, 
and denying that they directed or authorized the payment of 
bribes? I don't know, but it seems to me that this is the kind of 
question we need to be very careful about as we approach this leg 
islation.

Again, I just want to say that the agreement that has been 
reached here, which will yield a good faith effort by this commit 
tee, as well as by the Energy and Commerce Committee in this 
area, which is appropriate given the foreign policy implications, is 
a very constructive first step. I look forward to learning more as we 
proceed through the hearings and the markup.

Thank you.
Mr. MICA. Would the gentleman yield?
Mr. WOLPE. Certainly.
Mr. MICA. If I may, I would like to thank the gentleman and say 

that at most of the hearings, and in most of the public statements



1120

that I have made, I have associated myself totally with your com 
ments with regard to the concern over signals to the American 
business community and what brought about this law in the first 
place. That is why, in fact, we doubled the penalty in this legisla 
tion. So I would like to associate myself with your comments, and 
to say again that some of the legislative language in each of the 
bills that have been set forth, and the critique of the language, was 
the reason why we tried to adjust our language, so that we give 
every effort to the concern that was just raised.

I might just add that I would not have even agreed to the agree 
ment that we have today if it weren't for trying to be extra cau 
tious and go the extra mile, but at the same time as I have said, 
guarantee that the review process that this Congress is charged 
with takes place on the legislation.

I feel very confident that my colleagues on this committee on 
both sides of the aisle can do just as good or a better job on this 
legislation than any other committee in the Congress.

Mr. WOLPE. If I may claim back my time.
I would want to affirm what you have said, because I think the 

gentleman from Florida has already demonstrated his willingness 
to accept a variety of amendments that address some of the con 
cerns that have been raised.

The reason I focused on the Senate bill is that I want to hear 
that same assurance over there, because in the end it is not a 
House bill that we pass, it is a final legislative product. I want to 
have some sense of where they are coming from so that we don't 
lose control of this in the course of the legislative process and in 
conference committee

Mr. BONKER Any other comments?
Mr. ROTH Mr. Chairman
Mr. BONKER. Mr. Roth.
Mr. ROTH Thank you, Mr Chairman.
I, too, wish to add my congratulations to the gentleman from 

Florida for his yeoman's work in this area, and also to our chair 
man for working out this resolution. I think that it is most appro 
priate that we are handling it this way.

Mr BONKER. Mr. Berman.
Mr. MICA. If the gentleman would yield first, if I may.
Mr. BERMAN. Yes.
Mr. MICA I would like to thank the gentleman, also, and say 

again that for the first time this letter assures our jurisdiction. 
Before we ever approached this issued, it was not a matter of 
trying to go into another area; the Parliamentarian ruled under 
the present Rules of the House, this legislation as drafted is appro 
priately before the Foreign Affairs Committee.

So not only now has the Parliamentarian made this indication, 
but also we have written assurance by the other committee that is 
involved in the legislation. So I do appreciate that additional com 
ment. Thank you very much

Mr. BONKER. Mr Berman.
Mr. BERMAN. Thank you, Mr. Chairman
I agree with the comment up until now, and I would only ask 

that we have a chance—I would assume that it is part of the 
Chair's notion of how to proceed at this point, that we would have
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at least one hearing with witnesses from the Justice Department, 
and the attorneys who have been involved, and perhaps also attor 
neys from the business community who have been involved in ad 
vising clients on this. So that we can deal with the provisions of 
the gentleman from Florida's legislation and try to apply some hy 
pothetical fact situations to the specific changes, to have a clear 
sense of what we are allowing and what we are not allowing.

I do think there is a need for changes to provide the assurance to 
the business community that conduct that was never intended to 
be illegal is clarified, so that they can proceed comfortably in doing 
what is appropriate and what we never intended to be inappropri 
ate. I think that this is the basis on which there should be some 
changes. I think a hearing on that subject, with those kinds of spe 
cialists, as part of marking up a separate bill would be a helpful 
process

Mr. BONKER. Thank you, Mr. Berman.
The legislation sponsorerd by Mr Mica, H.R. 2157, has been pro 

posed as an amendment to the markup draft before the subcommit 
tee, H R. 2761. The bill has been referred to two committees, the 
Committee on Energy and Commerce and the Committee on For 
eign Affairs. It has been referred respectively to Mr. Wirth's sub 
committee and to this subcommittee.

The agreement, in essence, states that Mr. Mica would withdraw 
his amendment, which he has done by unanimous consent this 
afternoon, and the subcommittee would proceed with his legislation 
apart from the Export Administration Act. At some point we will 
report out his bill, and within 60 days from the time that the full 
Foreign Affairs Committee has acted upon his legislation, Mr. 
Wirth's subcommittee will have a bill prepared to go to the House 
floor.

I will just summarize the three points contained in the letter 
from Timothy Wirth, chairman of the Subcommittee on Telecom 
munications, Consumer Protection, and Finance It covers these 
points:

First, the Export Administration Act is extremely important leg 
islation and should move quickly, and should not be encumbered by 
controversial legislation

Second, the Foreign Corrupt Practices Act is also an extremely 
important law that serves a vital foreign and domestic policy con 
cerns. It goes on to state: "We agree that we will work together to 
develop legislation on the FCPA, and we will work together to 
obtain agreement from the Senate leaders on any FCPA legisla 
tion."

Last, and I will quote directly from Mr. Wirth: "I am confident 
that we can work together to satisfy our mutual concerns, and I 
assure you that the Subcommittee on Telecommunications, Con 
sumer Protection, and Finance will report out necessary legislation 
within 60 days after legislation is reported by the Subcommittee on 
International Economic Policy and Trade, which you chair, and the 
full Committee on Foreign Affairs."

This has been affirmed by a joint communique, as Mr. Mica 
noted, by the chairman of the two full committees.

Mr. MICA. Mr. Chairman, may I ask you to read that joint com 
munique into the record?
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Mr BONKER. I would like to ask unanimous consent at this time 
that Mr. Wirth's letter and this joint statement be included in the 
official record.

[The letter from Mr. Wirth and the joint statement follow:]
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TIMOTHY E WIRTH
IDDiSTBid COLORADO

BUDGET '
ENERGY AND COMMERCE

''''TS?iS"Si°"'" CONGRESS OF THE UNITED STATES LLionra
su»COMU>mi ON HIAITH AND HOUSE OF REPRESENTATIVES """"'.I,',','?/"'"TH£ INVIHONMtuT ju'itiw 

SC.ENCE AND TECHNOLOGY WASHINGTON, D C 20515 WLST'^^°l °?r (

>Viy 4, 1983

Honorable Don Bonker 
Chairman, Subcommittee on

International Economic Policy and Trade

Dear Don:

Pursuant to our discussions, I am pleased that we have agreed on a 
procedure-resolving process for consideration of clarification of 
the Foreign Corrupt Practices Act:

1. We agree that the Export Administration Act is extremely 
important legislation, and should move quickly. Therefore 
it is best not to encumber it with highly controversial 
leg]slation.

2. The Foreign Corrupt Practices Act is an extremely 
important law that serves vital foreign and domestic 
policy concerns. It should not be hastily amended. 
Developing amendments which maintain its prohibitions 
against bribery and the creation of false books and 
records, yet reassure the business community that 
standards of reasonableness apply in its application, is a 
difficult task, as you have learned in past weeks as you 
reviewed the Act. You and I agree that we will work 
together to develop legislation on the FCPA, and will work 
together to obtain agreement from Senate leaders on any 
FCPA legislation.

3. I am confident that we can work together to satisfy our 
mutual concerns and I assure you that the Subcommittee on 
Telecommunications, Consumer Protection and Finance will 
report out necessary legislation within 60 days after 
legislation is reported by the Subcommittee on 
International Economic Policy and Trade, which you chair, 
and the Full Committee on Foreign Affairs.

I look forward to working with you on this important issue. 

With best wishes,

yours.

Timoth/ E. Wirth

28-755 2887
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STATEMENT ISSUED JOINTLY BY HON CLEMENT J ZABLOCKI AND HON JOHN DINGELL
We have been advised of the agreement that has been reached between the Chair 

man of the Subcommittee on International Economic Policy and Trade (Mr 
Bonker), and the Chairman of the Subcommittee on Telecommunications, Consumer 
Protection, and Finance (Mr Wirth), which obligates those two Subcommittees to 
report legislation amending the Foreign Corrupt Practices Act within sixty days 
after the first full committee has acted We consider this a most positive and equita 
ble arrangement, and we pledge our support and efforts to facilitate the fulfillment 
of this agreement by the Subcommittees, and to take up the recommendations of the 
Subcommittees for prompt action by our respective Committees so that the House 
may have an opportunity to work its will on this important legislation at the earli 
est possible time during this Congress

Mr. BONKER. I would like to read from the joint statement by 
Chairmen Zablocki and Dingell.

We have been advised of the agreement that has been reached between the Chair 
man of the Subcommittee on International Economic Policy and Trade, and the 
Chairman of the Subcommittee on Telecommunications, Consumer Protection, and 
Finance, which obligates those two subcommittees to report legislation amending 
the Foreign Corrupt Practices Act within 60 days after the first full committee has 
acted We consider this a most positive and equitable arrangement We pledge our 
support and efforts to facilitate the fulfillment of this agreement by the subcommit 
tees, and to take up the recommendations of the subcommittees for prompt action 
by the respective committees, so that the House may have an opportunity to work 
its will on this important legislation at the earliest possible time during this Con 
gress

Let me note that Mr. Mica deserves a great deal of credit for 
withholding his amendment at this time. I think everybody is 
aware that, if not on the subcommittee, indeed on the full commit 
tee, the votes were probably there to pass it. It allows this subcom 
mittee to do more constructive work on the legislation about which 
few of us, excluding Mr. Mica and possibly Messrs. Wolpe and 
Herman, know anything about.

Frankly, I have had reservations all along that I wasn't fully pre 
pared as chairman to report out a bill over which I didn't have 
that much knowledge So I appreciate the opportunity, Mr. Mica, 
for the subcommittee to do in-depth work on this critical legisla 
tion.

I also would like to acknowledge and publicly thank Congress 
man Wirth. His subcommittee has enjoyed exclusive jurisdiction 
over this issue in the past, and it is never easy for any committee 
chairman to share jurisdiction. It is just part of the nature of 
things around here. He has acted, I think, in a proper fashion. He 
has met with all members, at least on the Democratic side, of this 
committee. To provide this assurance, I think, represents a mag 
nanimous step on his part. So at this time I would like to thank 
him for his cooperation and assure him that the members of this 
subcommittee and our staff will be working cooperatively with Mr. 
Wirth to try to force legislation which all of us can support by the 
time we reach the floor.

I would also like to announce that the subcommittee fully in 
tends to resume its consideration of the Foreign Corrupt Practices 
Act at the earliest possible date. We have had our hands full with 
the Export Administration Act, and everybody has been diligent 
and attentive to that very complex piece of legislation.

Hopefully, the full committee can begin its work early next 
week, and then I think from that point on, we can devote our at-
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tention to the Foreign Corrupt Practices Act and work on Mr. 
Mica's legislation.

Last, even though we have already voted out the Export Admin 
istration Act, H R. 2761, I would like to reaffirm that action and 
note the fact that a quorum is present this afternoon

Are there any further comments?
[No response.]
Mr. BONKER. Once again I want to thank the subcommittee mem 

bers for exceptional work on this legislation, and Mr. Mica, Mr. 
Berman, and Mr. Wolpe especially for their work and cooperation 
on the Foreign Corrupt Practices Act.

Tomorrow, the full committee will take up with H R. 2761 in the 
first of a series of hearings beginning at 11 o'clock in the full com 
mittee room.

The subcommittee stands adjourned.
[Whereupon, at 3 - 40 p m., the subcommittee adjourned.]





EXTENSION AND REVISION OF THE EXPORT 
ADMINISTRATION ACT OF 1979

THURSDAY, MAY 5, 1983

HOUSE OP REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS,

Washington, DC.
The committee met at 11:10 a.m. in room 2172, Rayburn House 

Office Building, Hon. Clement J. Zablocki (chairman) presiding.
Chairman ZABLOCKI. The committee will please come to order.
The committee is meeting today to hold a hearing on H.R. 2761, 

the extension of the Export Administration Act of 1979, which yes 
terday was reported by the Subcommittee on International Eco 
nomic Policy and Trade. Full committee markup of the bill is 
scheduled for next week.

Our witness this morning on behalf of the administration is the 
Honorable Lionel Olmer, Under Secretary of Commerce.

I would like to introduce for the record various statements that 
have been submitted to the committee and ask unanimous consent 
that they be included in the hearing record: a statement by the 
Business Roundtable, a statement by the Association of Data Proc 
essing Service Organizations, a statement by the Emergency Com 
mittee for American Trade, statements by several members of the 
European Community

If there is no objection, they will be included in the record l
Chairman ZABLOCKI. Mr. Olmer, we welcome you.
Please proceed.

STATEMENT OF HON. LIONEL OLMER, UNDER SECRETARY FOR 
INTERNATIONAL TRADE, DEPARTMENT OF COMMERCE

Mr. OLMER. Thank you very much, Mr. Chairman.
Again, I appreciate the opportunity to appear before Congress, 

and this time before the full committee, to discuss the reauthoriza- 
tion of the Export Administration Act of 1979. In our view, this is 
the most important piece of trade legislation to be put before the 
Congress this session The reauthorization raises many difficult 
and often conflicting policy issues. The task of both the Congress 
and the administration is to do its best to reconcile such differences 
in a manner which protects our national security as well as our 
foreign policy interests, while at the same time minimizing the 
impact the controls may have on our international business com-

'The statements referred to are located in apps 9-10

(1127)
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petitiveness. It is a task we must perform together if we are to suc 
ceed.

Our economic well-being demands that we improve our competi 
tive position in world trade. Exports mean jobs. A sound economy 
is essential to a strong America. At the same time, the protection 
of our national security and foreign policy interests are vital to the 
safety and well-being of our country. National security controls 
have a clear and precise purpose—to prevent or delay the acquisi 
tion of militarily significant goods or technology by those countries 
that are, or may be, hostile to the United States. Similarly, foreign 
policy controls are imposed on nations which violate international 
ly accepted norms of conduct. They constitute an instrument the 
President can use to exercise U.S. influence and express U.S. disap 
proval by means short of military action

This administration is deeply committed to promoting U.S. ex 
ports and to improving our international competitiveness. Yet, this 
commitment must not be and will not be at the expense of weaken 
ing our national security or foreign policy interests. The transfer of 
militarily critical goods and technology to the Soviet Union has 
had a direct impact on the growth of that country's military capa 
bilities, and there is no argument to that assertion. We must effec 
tively curtail the flow of such items. I have no doubt that the views 
of this committee and our views are congruous with ours in this 
respect.

As you know, Mr. Chairman, the administration has submitted a 
bill to reauthorize the EAA. It does not propose radical change to 
the 1979 legislation. Rather, it seeks to make the export control 
process more effective. If the bill is not yet popular, and that is 
probably an understatement, it is precisely because it follows the 
middle path between the differing goals to which I referred earlier. 
The administration's bill does not propose to decontrol trade be 
tween the West in goods and technology, nor to decontrol those 
items which are controlled only by the United States, so-called uni 
lateral controls. The administration's bill does not curtail the 
President's authority to apply foreign policy controls beyond our 
borders.

On the other hand, it does not significantly broaden the scope of 
national security controls or create a new agency responsible for 
administering national security export controls, nor does it propose 
to adopt a stricter standard for assessing foreign availability. These 
approaches, I believe, had they been taken, would have deviated 
from balance which is required.

The administration's bill has accorded very high priority to cur 
tailing the flow of strategic technology to the Soviet Union The 
consequences of failing to do so are emphasized in our proposal. At 
the same time, we also reflect the need to minimize the economic 
costs imposed on our businesses as a result of the controls. The ad 
ministration's bill requires the Department of Commerce to tighten 
strategic controls at the top of the technology spectrum and to 
reduce in a suitable manner the control of certain products of that 
technology.

The administration's bill also emphasizes that effective and fair 
enforcement of the export of critical commodities and technology 
requires multilateral cooperation. We cannot do it alone. Accord-
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ingly, we stress the need to strengthen and improve the effective 
ness of Cocom, the international organization committed to our 
common goals in this respect. We emphasize the importance of bi 
lateral and multilateral negotiations to eliminate, where possible, 
foreign availability. Our bill also contains provisions requiring ne 
gotiations with Cocom partners and other foreign nations to 
achieve that purpose.

The administration's bill accommodates many of the concerns 
that have been expressed regarding the imposition of foreign policy 
controls. Many of them are reflected in the communications to 
which you referred, Mr. Chairman, from business associations We 
know that the imposition of foreign policy controls are often in re 
sponse to international developments and may be unpredictable, 
that these sanctions may thus sometimes incur economic costs and 
undermine the reputation of some U.S. firms as reliable suppliers 
The administration bill contains a policy statement that we must 
minimize the impact of such controls on existing contracts and 
business activities in allied or other friendly countries. We intend 
to do so. We also propose to protect the sanctity of contracts in ex 
istence at the time the President imposes export controls for rea 
sons of foreign policy. This provision reflects our commitment to 
minimize the burden on business firms arising from the imposition 
of foreign policy controls, without sacrificing the need for Presiden 
tial flexibility to withdraw this protection when the overriding na 
tional interest requires that he do so

The administration's bill also proposes to eliminate controls on 
the export of certain specific commodities, while retaining the basic 
authority for the imposition of such short supply controls. This 
would provide the President with the flexibility to determine the 
need for short supply controls as they occur and to remove them 
when the national interest does not require export limitations.

I would like now to discuss the bill which has been reported out 
of the subcommittee and which you will be considering at markup 
next week.

First I would like to say that the time, energy and effort the sub 
committee devoted to the bill is simply extraordinary It contains 
some important reforms and revisions, and accomplishes many im 
portant objectives: by significantly strengthening the section on 
violations, it provides important new tools to adequately enforce 
export controls; by authorizing the President to prohibit offenders 
of national security controls, which the President maintains coop 
eratively with other countries, from importing goods or technology 
into the United States; the bill provides an important new penalty 
to deter and punish export violations. Although we believe this pro 
vision should apply to violations of all national security controls, 
the subcommittee's provision is an important acknowledgement of 
the potential effectiveness of the new penalty The necessity for bi 
lateral and multilateral negotiations to eliminate foreign availabil 
ity, a principle which we fully share, is fairly stated in the bill The 
proposals to ease the burden on West-West trade and on multiple 
exports and exports between U S companies and their overseas 
subsidiaries or affiliates are concepts with which we agree and, in 
fact, have been working to resolve administratively. We share the 
goal of minimizing the impact of export controls on U S firms and
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trying to avoid any perception that U.S. firms are or may become 
unreliable.

However, Mr. Chairman, the bill contains provisions which are 
simply not acceptable to the administration. Some, if enacted into 
law, could have, in our judgment, serious national security and for 
eign policy consequences I would like to be more precise

The subcommittee bill eliminates national security export con 
trol on the export of goods or technology to Cocom countries, re 
quiring only that an exporter notify the Department of Commerce 
of such exports. Although we agree there is a need to ease restric 
tions on West-West trade, this provision raises serious concerns in 
our mind. The decontrol of exports to Cocom countries would un 
dermine our efforts to curtail the diversion of militarily significant 
goods and technology to the Soviet Union from other Western na 
tions. Mere notification of the Department of Commerce is not ade 
quate.

• If this provision were enacted, we would eliminate the paper 
trail that helps to prove diversion. Moreover, there may be some 
goods and technology which are so militarily sensitive that we 
might not want to permit their export to any destination Under 
this provision, we could not even prevent militarily sensitive goods 
or technology from being exported to companies in Cocom countries 
which might be subsidiaries of the Soviet Union.

The subcommittee bill also requires that unilaterally controlled 
commodities which have been approved by the Department of Com 
merce for a 1-year period must be decontrolled. Under that provi 
sion, a unilaterally controlled product or technology may be ap 
proved for export to the United Kingdom to a known end-user for 
an appropriate end-use. If no other license application were re 
ceived during that year or if no other license applications were dis 
approved, the control would be lifted. It could then be exported at 
will, not only to the United Kingdom, but also to the Soviet Union 
and other Eastern bloc countries This example demonstrates that 
a 1-year period of approval is not an appropriate standard. Such 
mandatory decontrol imposes serious risks that some goods which 
are militarily sensitive may be decontrolled.

The bill also contains a provision which requires that if national 
security controls are imposed on goods or technology available from 
other sources, the President must conduct negotiations to eliminate 
the foreign availability. If this foreign availability is not eliminated 
within 6 months, the items must be decontrolled. We agree that 
fair enforcement requires multilateral cooperation, and we are 
committed to making every effort to eliminate foreign availability. 
Requiring negotiations is entirely appropriate. But mandating that 
national security controls on such items be lifted if foreign avail 
ability is not eliminated within 6 months could have serious ramifi 
cations We might, as a consequence, be required to unilaterally de 
control items on the Cocom control list which are available from 
other foreign sources. This would damage our position in Cocom 
We appreciate the concern that U.S. business firms should not be 
precluded from selling their products overseas if foreign competi 
tors are not similarly restricted, but I do not believe our national 
security interests should be captive to the differing policy objec 
tives of other countries.
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Similarly, while we should consult wherever possible with our 
allies prior to imposing foreign policy controls—and in fact, we do 
so in almost every instance—do we want to adopt a law which re 
quires that such consultations take place before controls can be im 
posed? Do we really mean to impose, as a prerequisite to execution 
of U.S foreign policy, a statutory requirement that the President 
consult with other countries before he can act? I submit that is not 
a principle we should adopt. The President of the United States 
must have the authority to respond rapidly and swiftly to interna 
tional situations

The issue of extraterritorial application of foreign policy export 
controls is an extremely sensitive one for our allies and American 
business. Nevertheless, the effective implementation of foreign 
policy controls requires extraterritorial application in many cases. 
Unless we maintain control, for example, over the direct product of 
certain technology originated in the United States, our export con 
trols limiting the sales of such products to the South African mili 
tary police or other end-users in South Africa could easily be cir 
cumvented. To curtail the President's authority in this area would 
be a serious mistake.

As I have indicated, we share the same commitment to minimize 
the burden on U.S. business arising from imposition of foreign 
policy controls. We therefore agree with the principle of contract 
sanctity. But to prohibit absolutely the President's authority to 
apply foreign policy controls to existing contracts absent a prior 
joint congressional resolution would be an unacceptable position 
for this country to adopt. For example, if the United States ex 
pands the scope of foreign policy controls in the area of human 
rights or international terrorism, do we intend to permit the con 
tinued supply of goods to countries that support such behavior? 
Yet, under this proposal, we could not stop the flow of such goods 
until and unless Congress passed a joint resolution authorizing the 
transfer.

In addition, the bill contains contract sanctity provisions which 
absolutely prohibit the imposition of short supply controls on exist 
ing contracts Yet, the very purpose of short supply controls is to 
protect scarce resources from flowing out of the country. Under 
that provision, we could not do so. Mr. Chairman, we cannot and 
must not tie the President's hands in this respect either.

Finally, Mr. Chairman, the subcommittee bill contains a provi 
sion which appears to impose an absolute prohibition on the appli 
cation of export controls to all agricultural exports The limitation 
is unwarranted. The President must retain the flexibility to impose 
export controls on all types of goods and commodities, including ag 
ricultural commodities

I raise these questions and concerns to highlight what we believe 
many of the implications of the provisions are now being consid 
ered by the full committee Clearly, we must work together to 
achieve the appropriate balance to which I referred earlier between 
improving our export situation and protecting our national security 
and foreign policy interests We are prepared to work with the 
committee to the fullest extent possible to achieve the objective's.

Thank you very much for bearing with my lengthy statement, 
Mr. Chairman.
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Chairman ZABLOCKI Thank you, Mr Olmer.
COCOM UNITY ON EXPORT CONTROLS

I would like to quote for the consideration of the members what I 
consider to be a particularly telling paragraph in a statement made 
before the Subcommittee on International Economic Policy and 
Trade by Kempton Jenkins on behalf of the chamber of commerce

The NATO alliance is a voluntary association of free peoples who not only share 
our most modern weapons, they even participate in the development and cost of 
those weapons Any unilateral U S action weakens the alliance's unity, thus erodes 
a most important strategic western advantage and sends a signal to Moscow of 
weakness, not strength

The current'administration, like prior ones, has imposed controls 
unilaterally. The Soviet pipeline sanction is only the most recent 
case.

On page 6 of your statement you call not only for import restric 
tions on foreign persons who violate multilateral controls, but even 
for violations of all United States national security controls. In 
other words, foreign countries would be punished for violating U.S 
unilateral controls. I understand this is a penalty which our Cocom 
allies consider they have not been consulted on and which they 
adamantly oppose as a violation of their sovereignty

Of course, you stated you want to have unity in Cocom I must 
ask you, Mr. Olmer, are not these unilateral U.S. actions doing 
more to weaken Cocom that to strengthen it? Is not the U.S. Gov 
ernment placing itself more in the role of take it or leave it, of a 
bully on the street, rather than a leader trying to mold consensus 
among our allies?

Mr OLMER. Mr. Chairman, the language used in your question is 
language to which I subscribe, but the thrust of your question re 
quires some analysis.

In the first place, the authority for the President to impose 
import controls applies only to national security controls, not to 
foreign policy. It has no relevance whatsoever to the pipeline sanc 
tions of last year, despite whatever the business community might 
have tried to lead the Congress to believe in that direction. It is not 
the administration's intention to impose import controls for viola 
tions of our foreign policy controls.

Second, the more fundamental question is whether or not we 
have an obligation, if not a mere right, to control the import of 
goods into our country My own feeling is no one has a constitu 
tional right to ship goods into this country, period. And moreover, 
the President of the United States has an obligation to do his best 
to guarantee the national security of our country If we come upon 
a good or technology which we believe is extremely sensitive and 
should not be exported and we immediately put it under unilateral 
control while we negotiate in Cocom, and we fail to convince our 
Cocom partners that it should not be exported absent a license 
issued after due consultation, I think we have an obligation to do 
what we can do convince our Cocom partners that it should not be 
transferred to the Soviet Union.

I feel strongly about that, although I would add, finally, that the 
authorization does not impose a mandatory requirement on the
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President. It authorizes his discretion to do it when and if neces 
sary. My own analysis of the prospect is that it would be used, if at 
all, deliberately and rarely.

And finally, I would say that in this modern era we cannot just 
consider Cocom Cocom is an aggregation of 15 countries roughly 
the Atlantic alliance and Japan, but there are an awful lot of other 
countries that have very important, highly sensitive, militarily rel 
evant technology. To name just a few, Singapore, Hong Kong, 
Taiwan, Switzerland, Sweden, Finland, Austria. They are countries 
we must be concerned about as well, and we do not have the 
luxury of negotiating with them in a multilateral forum. We try to 
do so as best we can step by step in a bilateral process.

But I do not think we should concede or obligation to do what we 
can to influence the shape of the national security of the United 
States by any means.

SOVIET PIPELINE SANCTIONS

Chairman ZABLOCKI. Would you say, Mr. Olmer, that the unilat 
eral decision, as far as the Soviet pipeline, was after consultation 
with our allies, and was it really in the best interest of our foreign 
policy?

Mr OLMER. Well, again, I want to make clear at the outset, the 
pipeline sanctions were imposed under the foreign policy provisions 
of the Export Administration Act of 1979, not the national security 
provisions

Having put that aside for a moment, I would say our allies were 
not or should not have been surprised at what happened. And I can 
testify to that from my own personal experience. Those who say 
they were shocked and amazed are misleading us. They should not 
have been.

Now, whether or not it was in the best interests of the United 
States, I think it was. I think it will become evident as time goes 
on. I think it is very difficult to prove it, particularly to the busi 
ness community which wants to inject not only mere doubt, but 
also in the most inflammatory and condemnatory terms, that it 
was wrong. I think some good has already come out of it. I think it 
was a courageous decision of the United States to undertake, and 
of this President to undertake, and I think the tally is not yet in 
and cannot be in because events are still unfolding.

Chairman ZABLOCKI. But we did back down somewhat.
Mr OLMER. I would not say we backed down. I would say we 

marched forward in a slightly different direction.
Chairman ZABLOCKI. Well, there is forward, backward, and side- 

wise.
Mr. OLMER. I think those are about the only choices, Mr. Chair 

man.
Chairman ZABLOCKI. Unfortunately, you cannot go up or down.

DECONTROL OF WEST/WEST TRADE

On page 7 of your statement, you say the administration opposes 
a provision in the subcommittee bill that would decontrol West- 
West trade, trade between the United States and its Cocom allies.
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In the past year, how many applications for West-West trade 
have been filed, and how many have been denied7 A GAO study 
found that for the 1979-81 period, there were some 75,000 such ap 
plications, and only six were denied, and those were denied because 
the companies were under a denial order.

Can you give the information to the committee?
Mr. OLMER. Mr. Chairman, in one of those rare instances of expe 

rience, the GAO is wrong. There were 130 denials of West-West 
trade export applications over a 2-year period, and the rough 
number of total applications was, in a 1-year period, somewhere 
around 70,000 for exports to the West. So the percentage is indeed 
very small.

But remember, the reason we impose the requirement for a li 
cense cannot be measured by the proportion of those that we reject 
We maintain the license because our Department of Justice has 
maintained that it is highly desirable, if not essential, to maintain 
a paper trail in the event of prosecution for violation of a national 
security control and a few other reasons as well.

But I would say, if I might, Mr. Chairman, by way of demonstrat 
ing our effort to minimize the impact on U S. business, a fact 
which the Chamber of Commerce has chosen not to point out in 
Mr. Kempton Jenkins' speech, somewhere around 90 percent of all 
export license applications to the West are processed in under 60 
days, 80 percent in under 30 days, and I do not happen to believe, 
as a former businessman, that 30 days is an onerous requirement.

Chairman ZABLOCKI My time is up
Mr Hamilton.

CONSULTATION WITH CONGRESS ON FOREIGN POLICY CONTROLS

Mr. HAMILTON Thank you very much, Mr Chairman
Mr. Olmer, under the present law, the President is required to 

consult with the Congress before imposing export controls, and 
when he does impose, expand, or extend export controls, he is obli 
gated to notify immediately the Congress of such action.

Now, the Carter administration, in imposing the grain embargo 
on the Soviet Union, and the Reagan administration, in imposing 
the pipeline sanctions, failed, so far as I know, to consult with Con 
gress. The report to the Congress on December 29, 1981, regarding 
the initial pipeline sanctions was transmitted to the Congress in 
February, 2 months later, in the body of the annual report on the 
extension of foreign policy export controls. The report on the June 
27, 1982, extension of those controls was received 5 months later, in 
November of 1982, after the controls were lifted.

Now, that performance suggests very little regard for the Con 
gress and total disregard of the law So when you say in your state 
ment that this is a task we must perform together, I am not too 
much impressed.

Why were you so late? Why did you not consult? And why were 
you so late to report in these two instances?

Mr. OLMER. Mr. Hamilton, that was a serious matter, and we 
should be held accountable for less than adequate performance I 
accept that. I will go into some of the reasons and some of the re 
sponsibility which we failed to fulfull But for you to take that one
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instance and say that is evidence of an unwillingness of us to coop 
erate across the board in an act that attempts to control some 
200,000 products and technologies with national security signifi 
cance and an untold variety of other affairs involving short supply 
and foreign policy is simply not borne out in experience.

Mr. HAMILTON. For you to suggest on serious matters you are not 
to consult with Congress is likewise unwarranted.

Mr. OLMER. Not at all, sir.
Mr. HAMILTON. That is precisely what you suggested a moment 

ago.
Mr OLMER. That is not what I suggested, sir. It is one incident
Mr. HAMILTON. There are two instances, and they are the most 

important instances that have occurred in this administration.
Mr. OLMER. I will tell you what we did do, and that is we did 

consult with the staff
Mr. HAMILTON. Why did you not immediately notify us as the 

law provides?
Mr. OLMER. One thing we did do was consult with staff. We did 

that immediately
Mr. HAMILTON. But you did not consult with Congress The law 

does not say to consult with staff; it says to consult with Congress. 
You did not consult Members of Congress, you did not report. You 
are supposed to report immediately. You did not report immediate 
ly-

Mr. OLMER. Well, Mr. Hamilton, the question of what is immedi 
ately and what is consultation, I think in part, is answered by the 
fact that immediately——

Mr. HAMILTON. Would you suggest 5 months is immediately?
Mr. OLMER. You wanted me to answer on two specific instances, 

and I would like to divide my answer to the two of them
In the first instance, immediate consultations were held with 

staff. In the second instance, I am not certain of exactly when con 
sultations were held, but they may not have been held immediate 
ly. In both instances, far too great a time went by between the time 
when the controls were imposed and when the administration noti 
fied Congress. I accept that There were some reasons for it They 
are somewhat mitigating, but they do not adequately explain away 
the failure of the administration to do that, and I accept that. 
Having said we are guilty, I am not trying to back down from that 
responsibility.

Mr. HAMILTON I understand.
Mr. OLMER. But some of the reasons happened to be, it was a 

very dynamic situation, and we really thought they might not be in 
place very long We thought they would be pulled. Second, we 
though we would wrap it up all at once. Third, there were a limit 
ed number of people involved to do it, and we were hell-bent on 
trying to perform an economic analysis of the effect on U.S. busi 
ness, and we were meeting with members of the business communi 
ty on a regular basis trying to do what we could to mitigate the 
effect on them, but that does not explain it away.

Mr. HAMILTON. I want to acknowledge the Carter administration 
also ignored the law as well as you. Now, I will introduce next 
week an amendment which would require prior consultation. I dc 
not suppose you will be overenthusiastic about that amendment,
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but I want you to know I am doing it on the basis of past perform 
ance. I think it is important that consultative process take place

Thank you very much.
Mr. OLMER I understand, sir.
Chairman ZABLOCKI. Mr. Roth
Mr. ROTH. Thank you, Mr. Chairman
I would like to say welcome again to Mr. Olmer for his two ap 

pearances before our subcommittee and now before the full com 
mittee I have three questions I would like to ask.

EXPORTS TO THE PEOPLE'S REPUBLIC OF CHINA

The first is, when you and I had the pleasure of debating partial 
ly this issue in Berlin, you talked extensively about exports to the 
People's Republic of China. I noticed in your testimony you did not 
bring up the People's Republic of China. The subcommittee bill, not 
the administration bill, does have a special provision because the 
administration has approved export licenses to the People's Repub 
lic of China at twice the technical level of that approved to the 
Soviet Union. What are the national security and foreign policy im 
plications of putting this policy into this act?

Mr. OLMER Mr Roth, I regret the oversight It should have been 
mentioned in my testimony. I do not think it is workable for a 
couple of reasons. First, I am not satisfied with the so-called two- 
times rule It sounds good. I mean, it sounds simple. But in its ap 
plication it is immensely complicated, and that complexity has re 
sulted in an inordinate number of delays in consideration of export 
applications because of the difficulty of applying it. Two times 
what? You have to determine whether there was an authorized 
level of export to the Soviet Union prior to Afghanistan before you 
can multiply it, and if you have zero, you will wind up with zero.

Second, it may be quite possible to liberalize beyond the, I think, 
the underlying philosophy of two times, so it would seem to me 
that we have codified it in a law that gets renewed every 2 to 4 
years We are locked into a position legislatively when administra 
tively we could go up or down as the situation merited I would be 
happy in executive Session privately to go into some of the com 
plexities of the application of that rule, but it is a serious matter 
we have given a lot of thought, and I do not think it would help 
our efforts with the People's Republic

Mr. ROTH. It would seem to me our policy and relations are 
somewhat in a state of flux and on a roller coaster, to codify this 
and chisel it into law might not be the right approach. I assume 
you agree.

Mr. OLMER. I agree the legislative approach in this respect would 
not help our efforts at the current time.

FOREIGN AVAILABILITY

Mr ROTH. Among the key issues in this act, one is foreign avail 
ability. I was wondering what steps the people at the Commerce 
Department have taken to make better determinations of foreign 
availability to expedite the process of making these determinations.

Mr. OLMER. Well, we now have an office that is identified as a 
foreign availability office and a director. We have a total of five
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people working full-time on this subject. That is by way of saying 
first that I think we are doing better, but I quickly say it is a drop 
in the bucket. I have asked for a preparation of a budgetary pro 
posal to do it right My guess is that it would take about 25 or 30 
full-time people and a substantial budget I am trying to pull that 
together now. Again, I do not disagree at all with the need to do a 
better job than we have, and I am intent upon seeing that we do.

DIVERSION OF TECHNOLOGY FROM COCOM COUNTRIES

Mr. ROTH The other important issue is West-West trade and our 
problems with Cocom as far as leakages and so forth are concerned 
Is this something about which Congress is overly sensitive? Do we 
have actual experience of leakages from Cocom?

Mr. OLMER Do you mean the diversion of technology from 
Cocom countries7

Mr. ROTH Yes
Mr. OLMER. Well, it happens. There is more of it happening from 

non-Cocom countries. There is more of it happening from countries 
with whom we do not have bilateral arrangements. We do not have 
a harmonized set of enforcement procedures between and among 
the Cocom nations As you may know, I just returned from Paris, 
at which we had a so-called high level meeting at the political level 
of the Cocom partners in an effort to improve, and I am happy to 
say in the very short authorized public release of the proceedings 
of that meeting, all members agreed that further improvements 
are extremely important and should be undertaken, and we are 
into that very deeply.

Mr. ROTH When we are concerned about leakages, what do we 
have to be concerned about, espionage, theft, or just the export con 
trol laws?

Mr. OLMER I have from time to time asked what percentage of 
the total loss of technology and products comes by what means, 
from diversion or just violations of our procedures or theft, and the 
best guess I have is that the Cocom system is by far the smallest, 
represents the smallest percentage. By far the largest is open 
sources. Second would be espionage, and maybe third would be 
Cocom. But it would be a significantly smaller percentage coming 
from Cocom.

Mr. ROTH I see my time is up. Thank you, Mr. Chairman.
Chairman ZABLOCKI. Mr. Weiss.
Mr. WEISS. Thank you, Mr. Chairman. I have no questions.
Chairman ZABLOCKI. Mr -Fascell.

STATUTORY BASIS FOR PRESIDENT'S AUTHORITY TO CONTROL EXPORTS

Mr. FASCELL. Mr. Chairman, yes, I would like to ask the Secre 
tary, why do we not just repeal this act and repeal the Internation 
al Emergency Economic Powers Act? In that way, the President 
would not have any authority except as Commander in Chief.

Mr. OLMER I suppose that means you do not think he ought to 
have some authority

Mr. FASCELL. Sir?
Mr. OLMER. I suppose that means you do not think he ought to 

have some authority.
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Mr. FASCELL. No, no, I was not supposing anything. I am asking 
a question. From the standpoint of your responsibility, what does it 
mean?.

Mr OLMER Well, he requires some authority that only Congress 
can provide, and that are not powers that adhere to the Command 
er in Chief per se in the absence of legislation.

Mr. FASCELL. How about the chief executive officer? Does he not 
have any constitutional powers7

Mr. OLMER. The responsibilities and authorities required to effec 
tively administer a system of export controls for national security, 
foreign policy, and short supply must be provided for by legislation

Mr. FASCELL So we have evolved this system over a long period 
of time to do that.

Mr. OLMER Yes, sir
Mr FASCELL. Do you think it should be more liberal or more re 

strictive?
Mr. OLMER. I think it should be made more effective, which is 

what we are trying to do.
Mr. FASCELL. In what sense?
Mr. OLMER. Well, there are some things the President requires 

that would enable him to impose important controls for violations 
of national security export controls by foreign countries. There are 
some provisions that are required to make more specific the crimi 
nal provisions of the law, and a variety of other things I would be 
happy to go through in the list.

Mr. FASCELL. I just wanted to get the thrust.
Mr. OLMER. Those are the general things.
Mr FASCELL. What you are saying, then, is the law should be 

drafted in a fashion so that the President could more effectively 
carry out the office.

Mr. OLMER. That is right.
Mr FASCELL. The power you say is delegated from the Congress 

as a necessity. I think we agreed on that.
Mr OLMER. Yes, sir
Mr. FASCELL And once having delegated the powers, is there 

more to it than that for which the Congress should be concerned, 
or, to say it a different way, once the power has been delegated and 
the President implements his policy, should the Congress ignore 
the implementation of the policy?

Mr. OLMER. Not at all
ROLE OF CONGRESS

Mr. FASCELL What do you think is the proper fashion by which 
the Congress should interject itself, if that is the correct word, or 
exercise its oversight responsibility with respect to either the for 
mulation of the policy or the implementation of the policy or 
simply the reporting of the policy, either one of those or all of 
those?

Mr OLMER. Well, it is a large and very substantive question, 
Congressman.

Mr. FASCELL. I know, but the reason I am asking that, obviously, 
I am not being argumentative here in any sense, I am asking that 
because you, meaning the administration, are charged with the re-
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sponsibihty of faithfully executing the law. Congress, whether we 
like it or not, is in a partnership, regardless of the party in power, 
and the questions, how do we do this properly, even when there are 
legitimate differences of opinion?

Mr. OLMER. Sure. Among other things, the Congress must au 
thorize and appropriate funds with which to carry out the act. I am 
very pleased with almost all components of the subcommittee's bill 
in that respect Congress has got to divide the authorities among 
the executive departments, and I am very pleased with almost all 
provisions of the subcommittee's bill in that respect. Congress does

frovide for oversight and review. I have no quarrel with that at all. 
regret having to acknowledge a mistake, but I do not mean that 

in any respect the Congress should not play an active role in over 
seeing how actively we perform I think Congress has a role to 
listen to the business community and get from the business com 
munity an independent view of how well we do.

Mr FASCELL. Those are good answers, by the way. The problem 
and the frustration that exists is that the Congress is always in 
when the crash occurs, but never when the plane is taking off 
Now, that is the $64,000 problem we have, whether it is this policy 
or some other policy. That is the reason everyone is tearing their 
hair. We are writing all kinds of restrictions and conditions. How 
to get the Congress involved on the formulation of the policy early 
on without disrupting the authority, the power, or responsibility of 
the President is the name of the game, and that is where we need 
to put our brains to work.

Mr. OLMER. In most respects, I believe the Congress is a timely 
and active and substantive participant in the aggregation of re 
sponsibilities under the Export Administration Act. In some in 
stances, it has not been. In some of those few instances, I do not 
think it has made an enormous difference, made a significant dif 
ference. In the few instances in which it clearly has from the Con 
gress' point of view, at any rate, I think a great deal of exaggera 
tion has occurred. I think the business community was burned, was 
incensed, and remains to a substantial degree so annoyed, and it 
has whipped up an enthusiasm for limiting the Executive's author 
ity, and I do not subscribe to that effort to limit the Executive's 
authority.

I think, for example, in extraterritoriality it is convenient to 
ignore the extraterritorial authorities exercised by foreign govern 
ments. It happens all the time. We do not take after them except 
in individual cases in which our Justice Department may feel that 
a foreign government has overstepped the bounds of sovereign pre 
rogative, but it happens, and it affects business interests in foreign 
lands as well.

I think we can, working together, shape a better bill which will 
make it possible to more effectively administer it. I have said, and 
some members of the subcommittee are well aware of it, that on 
the national security side the dimensions of the problem are almost 
unmanageable. I recognize that. I do not believe that we need 
200,000 products and technologies on the national security control 
list. I am working to reduce it. I think I am forthright about ac 
knowledging the weaknesses in the system, but I do not mean in 
any respect to suggest that the errors of the past warrant an effort
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to tie the President's hands for the future, this President or any 
other President.

Mr. FASCELL. Thank you, Mr. Secretary. I really appreciate your 
candid remarks and your assessment

Mr. OLMER. Thank you, sir
Chairman ZABLOCKI. Mr. Winn.
Mr. WINN. Thank you, Mr. Chairman

THE SUBCOMMITTEE BILL

Mr. Olmer, from the tone of your statement, it seems to me that 
there are many things in the bill that you are unhappy with or 
that you disagree with. Let me ask you I could find this out from 
the staff or subcommittee members, but you appeared before the 
subcommittee. Was there much time spent in consultation to try to 
work out some of those differences with the subcommittee before 
they came up with a bill like this?

Mr. OLMER. Yes, sir.
Mr. WINN. How much time would you estimate you spent with 

them?
Mr. OLMER. I personally have spent a good deal of bilateral time 

and then staffs have been working very hard, and cooperatively, 
and have not been able to resolve the differences. Some differences 
were perceived as fundamental to the interests of either side, and 
we just agreed to disagree.

Mr. WINN Of course, that is done from time to time, and I do 
not mean to be critical of you or your people or with the members 
of the subcommittee and their staff, but at the same time, I hate to 
see a bill come before the full committee where there seems to be 
as many disagreements as there are at the present time. I suppose 
it is too late to send it back to the subcommittee to see if a lot of 
those differences cannot be worked out. Let me go in a little differ 
ent direction, and I just have one question

EXPORT PROMOTION

Do you think that this committee should return to the original 
purpose of the Export Administration Act; that is, limiting United 
States exports which contribute to both Soviet military as well as 
their economic capabilities?

Mr. OLMER. I wonder if I might ask a question before trying to 
respond. I am not sure, Mr Winn, if the thrust of your question is 
whether I agree with inclusion of a title II which addresses the sub 
ject of promotion of exports as equally important.

Mr. WINN. Yes.
Mr. OLMER. We did not support title II for the reason that we felt 

it important symbolically for the bill to represent the administra 
tion, the Congress' effort to address the question of the control of 
exports, and it seemed incongruous in the same piece of legislation 
to talk about the importance of the promotion of exports. That was 
the position of the administration and the position taken by the 
people from our staffs who tried to work that out. I continue to be 
lieve the primary purpose of the bill is the control of exports, and 
it is a judgment call as to whether and to what degree, if any, you
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reduce the symbolic effectiveness of the bill by inclusion of a sec 
tion on promotion. It is a judgment call.

Mr. WINN Is it possible to link the sales of certain United States 
products to Soviet behavior militarily or politically?

Mr. OLMER. No, sir, in my view. Again, circumstances might 
arise in which someone would be able to draw a connection by in 
ductive reasoning that X happened because of Y, but in my experi 
ence, behavior does not change as a consequence of trade.

Mr. WINN. Thank you very much.
Thank you, Mr Chairman.
Chairman ZABLOCKI. Mr Bonker.
The Chair would like to ask Mr Bonker, chairman of the sub 

committee, to take over the chair. The Chairman has another com 
mitment.
Thank you, Mr. Olmer.
Mr OLMER. Thank you, sir.

THE SUBCOMMITTTEE BILL

Mr. BONKER (presiding). I have had a chance to look at your re 
vised and updated comments on the subcommittee bill, and once 
again, I must tell you that I am disappointed, as I stated to you 
when you presented the administration's legislation for reauthor- 
ization. I said then that it was a sad day for exporters; the fact that 
the administration has not recognized the constructive changes 
that have been made in the proposed draft before us, I think, 
comes as another disappointment

I also know, however, that this issue does not enjoy a consensus 
within the administration, not unlike the Congress. It is an issue 
that has strong advocates on several sides, and has been the prod 
uct of intense discussions and negotiations within the administra 
tion I understand the realities that exist within the administra 
tion, as they necessarily exist within the Congress, on an issue that 
attempts to reconcile two competing policy imperatives: how do we 
remove the restrictions and inhibitions to trade, on the one hand, 
and protect our strategic and security interests on the other? These 
are very difficult choices for policymakers.

DECONTROL OF WEST/WEST TRADE

Let me first ask about what I think is a fundamental reform in 
the draft that apparently you cannot support—that is removing the 
licensing requirements on trade between the U.S and Cocom coun 
ties.

What we have attempted to do is reduce the number of licenses, 
currently running between 75,000 to 80,000 processed by your de 
partment, by approximately one-third by removing the require 
ment that U.S exporters must obtain a license on all shipments to 
Cocom countries. I think the testimony before the subcommittee re 
vealed that in the hundreds of thousands of licenses that have been 
issued, a very few, a minute percentage, have been denied to 
Cocom countries, and even those that were denied were extraordi 
nary situations.

Given the weight of that evidence, and the fact that we can 
check reexports of these items through Cocom, why not support a
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fundamental reform that would alleviate a great burden off the 
backs of U.S. exporters and the Commerce Department?

Let me say I understand that you feel you need a paper trail for 
possible prosecution, but the legislation before us allows the Secre 
tary to require notification which would give them the needed doc 
umentation. Secondly, you said we need to prevent exports to 
Soviet subsidiaries which may be located in Western Europe, but 
that concern was never raised before the subcommittee. I did not 
know that we had a situation where the Soviets had subsidiaries 
that might have access to our technology That is a lengthy ques 
tion, but why can you not support that fundamental reform?

Mr. OLMER. Mr. Bonker, earlier I responded to a similar question 
from Chairman Zablocki and corrected the misimpression that in 
only six cases has that been denied That was contained in a GAO 
report, but our statistics indicate 130 over a 2-year period were 
denied, which is still not large

Mr. BONKER. A 130 out of how many?
Mr. OLMER. Well, out of the thousands, but it is not quite the 

order of magnitude that 6 is to 130, but 6 to 130 is substantial, and 
the 130 were important cases. You put your finger on it The law 
yers, the prosecutors feel the paper trail could not be satisfied by a 
discretionary requirement imposed by the Secretary of Commerce 
for an exporter to provide notification, that such notification would 
not be an adequate substitute

Mr. BONKER. Why would it not be an adequate substitute?
Mr. OLMER That it would not be sufficient to provide the investi 

gator or ultimately the prosecutor with a body of evidence to sup 
port to a criminal prosecution. Now, I am giving you something 
which I do not ordinarily do I am acting as a pass-through of infor 
mation given me by Department of Justice folks, and for what it is 
worth, I have asked for a personal review of that rationable. The 
other rationable is, it is clear that the signal we would send to 
Cocom that we no longer require such licenses might even make 
some Cocom countries remove their own license requirements. We 
are not the only ones who require licenses for inter-Cocom trade. 
Some European countries do, and Japan does to a certain extent.

Second, we are intensively involved with Cocom in trying to get 
Cocom contures to control disembodied technology. That may have 
some ultimate benefit in removing from controls, from licensing, 
anway, producers of technology. I feel strongly that the effort to by 
statute require us at this point to take that away would not be 
helpful to our efforts to encourage an accelerated consideration of 
this proposal for the control of disembodied technology which, I 
would add, is not a U.S. initiatve. It is a foreign country's initia 
tive.

NEED FOR COCOM UNITY

Mr. BONKER. It seems to me everyone agrees Cocom ought to be 
strengthened. It needs to have more resources to effectively control 
the flow of technology to the Eastern bloc countries. Through the 
course of these hearings, members of the committee have been con 
tacted by the French Ambassador, by representatives of other Eu 
ropean countries, and this could well be a major issue going into



1143

the Williamsburg Summit. Quite frankly, the Europeans are dis 
mayed and disappointed with the administration's proposal, and 
they are very concerned that if we do not make corrective changes 
in the reauthorization bill before us, it will further exacerbate 
problems among the two continents.

If the administration were really creative, we could have done a 
little negotiation with our allies prior to your submission of this 
proposal by asking for some concessions in exchange for acknowl 
edging and dealing with the problems. For instance, we could have 
backed up a little bit on the extraterritorial reach, which really 
bothers them more than anything else, in exchange for them 
making stronger commitments to Cocom.

Unless we can sustain the bill before us, they are going to really 
be upset with the U.S Government over this matter, which could 
result in a lessening of commitment to Cocom.

CONTRACT SANCTITY

Let me ask you about contract sanctity.
You state that you agree with the principle of contract sanctity, 

but to prohibit the President's authority to apply foreign policy 
controls to existing contracts would be unacceptable. And yet, this 
Congress in 1982 in the Commodities Futures Trading Act provided 
for contract sanctity for agricultural goods, which apparently the 
administration supported, because the President signed the act.

Do you not see it as somewhat inconsistent to support it for other 
exports?

Mr. OLMER. Well, I think it was F. Scott Fitzgerald that said the 
rich are different from you and me, and I think agriculture is dif 
ferent from the manufacturing sector. Without taking a position of 
whether there's an inconsistency between the rich and the poor or 
the administration's offer on contract sanctity and what already 
exists in law to adequately cover agriculture, we think we have 
gone a pretty far piece to provide an assurance to the manufactur 
ing sector in the administration's proposal, sir.

ENFORCEMENT OF THE EXPORT ADMINISTRATION ACT

Mr. BONKER. Very quickly, has the administration come up with 
a position on who should enforce the Export Administration Act?

Mr. OLMER. The Department of Commerce.
Mr. BONKER. You do not feel the U.S. Customs Service could be a 

more effective agency to enforce this law?
Mr. OLMER. I sure don't, but we in the Commerce Department 

need to work with them to develop a memorandum of understand 
ing. I would not want to write them out of some authorities and 
responsibilities in connection with export enforcement.

I just do not want to elaborate on what they now do to any sig 
nificant degree, and I would not want to see any legislative alter 
ation to the Commerce Department's primary authority.

Might I make a comment on your observation, Mr Bonker, about 
Cocom? I think there is a surprising degree of consensus regarding 
the need to strengthen Cocom. Having, as I indicated, just returned 
from a 2-day meeting in Paris last week on this subject, I did not 
observe the kind of contention and divisiveness which you have al-
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luded to Quite to the contrary—and this was at a political level, at 
the vice minister level or one step below. Quite to the contrary, we 
operated in an atmosphere of cordiality and rapport, and the com 
munique at the end reflected that. And much more important than 
that for the public record, the private record will reflect actions to 
be undertaken by Cocom which I think are going to be very, very 
fine

Mr. BONKER Well, I can only go on the basis of meetings I have 
had with ambassadors and others here, and from what I have read 
in the paper about the overtures that have been made directly to 
the administration. I think this particular aspect of the law is a 
most serious impediment to our relations with European countries 
at the moment.

EXTRATERRITORIALITY

Mr OLMER. But the most important aspect of their complaint is 
extraterritoriality, and if we did what they want us to do we would 
not have the ability to enforce human rights controls, antiboycott 
controls, and antiterrorism controls.

Mr. BONKER. I think we do But you know, you place companies 
in very difficult situations.

Mr. OLMER Yes, sir
Mr. BONKER. As the President did in the pipeline sanctions, 

when he required companies to honor our laws and terminate con 
tracts, while those companies have susbidiaries located in France 
and subject to their laws which required them to honor those con 
tracts. It was a very difficult situation.

Can we not handle that through a denial order, which the Secre 
tary has issued in the past?

Mr. OLMER I do not believe we could adequately handle it 
through a denial order That is a powerful administrative tool I 
think, obviously, it is the element which distinguishes Commerce's 
ability to enforce the act from the authorities available to Customs. 
But I do not think it is sufficient

I believe that the extraterritorial application of our laws remains 
an essential ingredient. We do not view it as inconsistent with 
international law We view it as something which we have the 
right to do, and I think other countries use it when it suits their 
own ends, although those ends may be different from our own ob 
jectives.

Mr. BONKER. The American Bar Association has appeared before 
our subcommittee and their position is a lot closer to the Europe 
ans' view than the administration's in terms of international law. I 
do not know where we are on this

Mr Oilman.
Mr. OILMAN. Thank you, Mr. Chairman'.
Mr Chairman, I might remind you that when we discussed the 

South African proposal the other day, the extraterritoriality issue 
was used in another manner in attempting to apply some pressures 
on our own firms into South Africa. So that we do have some in 
consistencies in the area in which we want to apply that extraterri 
toriality
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FLOW OF TECHNOLOGY TO THE SOVIET UNION

Mr. Secretary, I appreciate your comments on the bill It is an 
issue we will be wrestling with very shortly. I note in your testimo 
ny that you say the administration has accorded a high priority to 
curtailing the flow of strategic technology to the Soviet Union. 
That is something many of us are concerned about.

Do you believe that the bill which has now come out of the sub 
committee gets away from that objective? Should we not be return 
ing to the initial purpose of the Export Administration Act, in 
other words shouldn't we be limiting our exports which contribute 
to the Soviet military as well as economic capabilities?

Mr. OLMER. I would hope that Chairman Bonker hears my re 
sponse. I think that the subcommittee's efforts to increase the au 
thorities for the Secretary of Commerce to improve the effective 
ness of the enforcement area has simply been laudatory. I think 
that the subcommittee's work in that respect has been excellent 
and we support that provision regarding making it a crime to pos 
sess with an intention to export and so forth.

I do not believe there is an inconsistency in the ultimate objec 
tive that the bill seeks to achieve by having that title II in it as 
Chairman Bonker has proposed I indicated that is a judgment call. 
It was our judgment that the bill would be better off without that, 
because its basic purpose is to control exports. But I do not think 
its inclusion would be the ruination of our effort.

Mr. OILMAN. Tell me, in your view how serious is the flow of sen 
sitive technology to the Soviet Union? Is the act a significant 
means to try to regulate that flow? Moreover, practically, how do 
we exert control over goods or technology once it leaves our 
Nation?

Mr. OLMER It is a serious matter, it is a very serious matter. 
From the narrow point of view as the administrator of the act— 
and I would repeat that—from that very narrow perspective, the 
Cocom system is the smallest way proportionately by which the So 
viets achieve access to United States and allied technology and 
product.

I think that we need to do—if I had to say, and I think this may 
be the underlying thrust of your question, what is the single most 
important thing we could do, that is improve Cocom, improve the 
harmonization of the regulatory process in Cocom, improve the fi 
nancial and personnel commitment of Cocom countries to making 
it a better operation, improve the enforcement, the commitment to 
investigate, prosecute and punish violators.

We have undertaken in the Commerce Department alone, and I 
know the Customs Service has and is beginning to do an excellent 
job in this respect, we have undertaken to create an export enforce 
ment organization that I think already, in the short space of 10 
months, has achieved a well-deserved reputation for competence. 
We have uncovered a lot of things.

We are making some U.S exporters nervous. Well, that is going 
to drive them underground

Mr. ROTH. I wonder if the gentleman would yield.
Mr OILMAN I would be pleased to yield to the gentleman
Mr. ROTH. Thank you, Mr. Oilman, for yielding
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DECONTROLLING WEST/WEST TRADE

Mr Olmer, I think this is one of the real key issues. I would like 
to go back to what the chairman of our subcommittee, Mr. Bonker, 
mentioned on Cocom. If we could accomplish what you just men 
tioned, would you agree with the markup vehicle7 Would you free 
up West-West trade if we could do the things you mention7

Mr. OLMER If the Congress could do?
Mr. ROTH Let me ask you this. Would you be in favor of freeing 

up West-West trade by eliminating the requirement for validated 
licenses? What would be the steps that you would demand or the 
Department would demand before we could free up West-West 
trade?

Mr. OLMER. I see. Well, I am not sure I have an answer for you, 
Mr. Roth, at this time. And the reason is that, in the first place, I 
do not believe West-West trade is presently as burdened as some 
members of the business community want it to appear. I do not 
think, when 80 percent of the applications are processed in less 
than 30 days and 90 percent in less than 60 days, that that is an 
overriding burden, when the question is still out as to the necessi 
ty, the utility of that paper trail, and of preventing the possibility 
of a Soviet subsidiary in a Cocom country obtaining a product or 
technology it could not have gotten had there been a license.

Mr. ROTH So what we are saying, no matter how we look at it, 
from any angle, because of the law, feasibility and so on, your posi 
tion is to stick with the administration bill on this particular issue9

Mr OLMER. On that particular issue, yes, sir I want to give it, 
again, more thought and I will be back to you, but I cannot now 
foresee a way in which we could support the elimination of a West- 
West export license application. Part of my hesitation comes from 
my hope that we will make dramatic improvements in the elimina 
tion of obsolete items from the control list, and I think that would 
be far more. Maybe the business community would say it would 
not, but it seems to me it would do far more than this requirement 
to submit an application.

I know it is not within the ability of Congress to go through that 
product list one by one and come up with its challenge to Cocom as 
to why an item is controlled. It is my job to do that and that is the 
area in which I think we can make the largest contribution.

Mr. ROTH I thank you and I thank the gentleman for yielding to 
me

Mr OILMAN. With your permission, Mr. Chairman, one short 
question.

SOVIET ACQUISITION OF WESTERN TECHNOLOGY

Mr. BONKER [Nods affirmatively.]
Mr. OILMAN. Mr Secretary, who is responsible for measuring the 

impact and the effects of the Western technology going to the 
Soviet Union7 Where in the administration is that measured, and 
do we do that effectively?

Mr. OLMER. We probably—well, the use of the word "effectively" 
is of course the reason why it is a difficult question to give you a 
yes or no answer It has got to be a joint judgment arrived at after
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consideration, primarily in my view by the Director of Central In 
telligence on behalf of the entire intelligence community.

But I think that the Commerce Department must play a role in 
that calculation, as does the State Department, and the Defense 
Department.

Mr OILMAN Are you receiving good intelligence regarding to 
that"?

Mr OLMER. Yes. We know what they have obtained from the 
United States. We are painfully aware of what they have been able 
to obtain from us by hook or crook.

Mr. OILMAN. Do you know where it comes from?
Mr. OLMER. In many cases we know for a fact, an unassailable 

fact, where it comes from, by what means, and who done wrong in 
the process.

Mr. OILMAN. Are you able to penalize the wrongdoer?
Mr. OLMER. In some cases we have and in some cases the very 

Cocom partners who have shouted long and loud about the terrible 
things of extraterritoriality let the culprits go free. So I am not 
about to cry anything but crocodile tears over their concern for ex 
traterritorial application in the limited degree to which we use it, 
when at the same time they have not been as cooperative as they 
might be in either adding certain products to the control list or, 
perhaps of equivalent importance, putting the bad guys in jail.

Mr. OILMAN. Thank you, Mr Chairman.
Mr. BONKER Mr. Mica.
Mr. MICA. Thank you, Mr. Chairman.
If I may say just in following up first, I would appreciate your 

comments regarding the chairman's work in the subcommittee. He 
has probably spent more time and concerted effort on this specific 
piece of legislation than any in the several years I have been in 
Congress. It is very technical and difficult

For the record I would like to make it clear, particularly in light 
of my colleague Mr. Oilman's comments, that what I have seen is 
there are a number of ways for technology to flow, and fortunately 
or unfortunately for the democractic system, probably the biggest 
single area of technology flow is related to our free system of gov 
ernment and our democratic and open system.

Our adversaries can walk down to the Government Printing 
Office and get for a discount price what it cost our intelligence 
community years and millions of dollars to obtain in a similar fash 
ion from some of these other governments. Also, that is one area, 
and I do not know if we could assess percentages, but I would say it 
is probably the greatest area where technology flow takes place, 
just in the simple open market American system. And we will not, 
in my judgment, give up any rights of American citizens at this 
time to limit that flow from the open system.

The second is illegal, the illegal means by which technology is 
transferred. We have had testimony, and in fact I might point out 
a great deal of testimony about the technology transfer from the 
Department of Defense was highlighting items that were not trans 
ferred legally, but rather illegally. And that is something that we 
will have to continue to focus in on, but certainly if is not part of 
the consideration in a direct sense of the licensing procedure, 
which is the third.

28-755 0-86-37



1148

So you have the open market system, the illegal, the smuggling 
and so on, and then you have the licensing procedure on which we 
can attempt to set some parameters. Now, I might add that within 
the licensing procedure at least one item that I can recall was ap 
proved all of the way down the line by Commerce, approved by the 
Defense Department, and in retrospect, years later, the United 
States discovered that it was an error in judgment. But indeed, if 
only the Defense Department or only the President made the deci 
sion, it would in effect be a total military decision, a Presidential 
decision, but time has proven it may be wrong.

We cannot change that. What we are looking at that I see is the 
licensing procedure and where we can realistically approach this 
problem, control those areas we think are appropriate and let trade 
flow in the other areas.

I would heartily agree with your comments about Cocom. As you 
heard me say, I would like to touch a Cocom or see what one looks 
like. To me it is the most mysterious organization.

We have had 3 months of hearings. Every time the subject comes 
up we are told we may either be horrified or satisfied at what we 
see, but you could not believe what we are about to see. I would 
like to see how Cocom operates The chairman has agreed that we 
as a committee will look into this issue and discuss it in detail

IMPORT RESTRICTIONS AS A PENALTY FOR VIOLATING COCOM CONTROLS

The first question: Do you think we ought to impose penalties or 
import controls on Cocom partners who violate Cocom agreements?

Mr. OLMER. I believe the administration should have the author 
ity, the discretionary authority to impose import controls, which is 
viewed as a penalty, on companies but not countries, and only in 
the instance of national security controls.

Mr. MICA. Only in national security controls?
Mr. OLMER. Yes.
Mr. BONKER. Excuse me, Mr. Mica.
Mr. Olmer, did you say only for national security reasons?
Mr. OLMER. Yes.
Mr. BONKER. But it seems to me the whole purpose behind the 

concept, whether it is applied on countries or companies, is retalia 
tory action for those companies that do not comply with our con 
trols

And also, while Mr. Mica has raised the question, Ms. Snowe of 
fered an amendment, which she later modified, that import sanc 
tions would apply only to those who violate essentially Cocom con 
trols. Does the administration have a position on that specific 
issue?

Mr. OLMER. I think we will support that.
Mr. BONKER. You will support that?
Mr. OLMER. I am not aware of an amendment, or maybe I am 

and just did not know it was called an amendment, your own 
amendment to the provision. But what we submitted and talked 
about from the beginning is import controls on companies for viola 
tions of national security export controls, not foreign policy con 
trols.
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There are a whole host of reasons why we think it inappropriate 
to suggest the authority to impose foreign policy controls. And I 
might add, if you are concerned about ambassadors in Washington 
beating a pathway to your door and complaining, just try that one 
out on them It is far and away beyond what has been heard al 
ready.

Mr. MICA. I have serious reservations about that, but I did want 
to hear your opinion

DECONTROL OF GOODS CONTAINING MICROPROCESSORS

In March you testified before the Bonker subcommittee that you 
had requested decontrol of 94 product categories, I think it was 
over 1,000 different products incorporating microprocessors. DOD 
was at the table with you then and you said that you expected to 
hear from them within a few weeks.

Did they respond?
Mr OLMER I have been listening raptly, but I have gotten no re 

sponse; no, sir. That is correct, it is a proposal Commerce made in 
December to decontrol 94 classes of scientific instruments on the 
grounds that merely because they have a microprocessor incorpo 
rated

Mr. MICA. My memory fails me. Do you remember the name of 
the fellow who said he would get back to you? Maybe we can get 
him to. We can check the record.

Mr OLMER. My counterpart is Under Secretary Fred Ikle, and 
we have tried to work with them. It was a proposal. It was not ab 
solute. We were and remain willing to negotiate the proposal. In 
other words, the 1,000 classes of instruments is not something we 
would want to see decontrolled in its entirety. We would still main 
tain some controls on scientific instruments merely because they 
have embedded microprocessors.

Mr. MICA. The point of my question is, you did make the request, 
the response was promised but was not given. And on each of the 
questions we have asked about reducing the size of some of these 
lists, we are always told it is about to be reduced. What I see is, 
when 10 items are taken off, 100 are added.

DEFENSE DEPARTMENT REVIEW OF EXPORT LICENSE APPLICATIONS

But nonetheless, if I may, Mr. Chairman, proceed for just one 
moment, we had testimony also that—I believe it was last year. I 
notice in the testimony a date is not given, so this question, the 
answer may escape you. But some 4,000 licenses were not sent to 
DOD that were requested, 2,000 were reviewed, 4,000 were sup 
posed to be sent over and were not sent over.

Now, I have a response that was given to me by your office today 
that Commerce processed 7,123 licenses, 5,324 were exempted from 
Defense review because the commodities and technical data were 
types and categories that Defense determined did not require refer 
ral, and that there were 1,799 applications reviewed by Defense.

Your letter accounts for everything. The testimony in effect— 
and I just noticed it—did not refer to what year, but says that es 
sentially, of 6,000, 4,000 that were requested were never sent over.
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Do you know if, for instance, that number sounds familiar for 
last year or the year before?

Mr. OLMER. I think it would be 1982, Mr. Mica, but we will 
double check it.

Mr MICA. And there were 4,000 requested by Defense that you 
did not send to Defense?

Mr OLMER. If you give me a moment, I will ask.
Unless you mean by delegation of authority, but that would sug 

gest they did not even ask us.
Mr. MICA Well, let me——
Mr. OLMER I am not sure I understand.
Mr. MICA If they ask you, you determine under the agreements 

you have made with each other they do not need to get it, do you 
send them a letter and tell them that?

Mr. OLMER. No It is usually by telephone or meeting.
Mr. MICA So I guess there could be a record of them asking for 

those, but when they looked in the record they did not receive 
them, but someone did tell them that you looked at them and they 
were not items you need because of agreements that already exist.

Mr. OLMER. That is a possible answer. Another is that my testi 
mony was misleading. I will check it and let you know as soon as 
possible

We have had, as you well know, an issue over whether or not the 
Defense Department has a right to review free world cases, and I 
am not aware, in fact I cannot believe, that the total number of 
cases in which there was a dispute—that is to say, where DOD 
wanted to review and we said no—could have reached the number 
4,000.

So I do not think that is an answer, but I will double check it.
Mr. MICA. I appreciate it.
I might point, with regard to one comment you made, if this is, 

and it appears to be, a matter of critical concern by at least one 
member of Congress, you will probably have other concerns ex 
pressed by this committee. It probably, in my judgment, would be 
reasonable to assume that from this point forward you might re 
spond in writing, just so if the question comes forward there is an 
indication that these were asked for and we did respond and there 
is something to cover that But that is for you to decide.

Mr. OLMER. Yer, sir. Thank you.
Mr. MICA. Thank you, Mr. Chairman.
Mr. BONKER. Ms. Snowe.
Ms. SNOWE. Thank you, Mr. Chairman.
Mr. Olmer, in looking over the administration's bill and your tes 

timony, really, very few changes were proposed by the administra 
tion concerning the reauthorization of the Export Administration 
Act. Could I assume, then, that you would prefer to just reauthor 
ize the existing act? Because in reality the changes that you sug 
gested were in the area of contract sanctity, enforcement, budget, 
and also short supply controls.

Mr. OLMER. No; I think we wanted our bill. I think if we had it 
to do all over again we would go through the same agony and ec 
stasy and try to put together our own package.
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DECONTROL OF WEST/WEST TRADE

Ms. SNOWE. In light of the problems that exist and the com 
plaints with the existing law—and perhaps it is not so much with 
the law as with the enforcement and procedures—could not the ad 
ministration have made a better effort in suggesting changes?

For example, in West-West trade you do mention the fact that 
there is a need to ease restrictions on West-West trade. Yet, the ad 
ministration made no recommendations as to exactly how we could 
achieve it. And yet you disagree with the fact that we would decon 
trol many of the restrictions on the commodities exported to Cocom 
nations

Mr OLMER First, I do not believe that legislation is the place in 
which there should be a precise definition of how to process cases, 
or where licensing ought to be required, or how lists should be de 
controlled, or a definitive list of how one determines foreign avail 
ability. I do believe that the administration's rhetoric regarding its 
desire to reduce West-West controls and the burden on U.S busi 
ness are important expressions of philosophy that will guide and 
shape the way in which this administration develops procedures to 
implement that intent if the Congress agrees.

IMPROVEMENT IN MANAGEMENT OF EXPORT CONTROLS

Ms. SNOWE. Well, this situation did not develop yesterday. So I 
wondered what steps the administration took with respect to 
easing restrictions in the last couple of years

Mr. OLMER. Well, when we came into office, January 1981, there 
were some 2,000-plus cases that were still under consideration in 
excess of the statutory deadline. We made up a list of priorities, 
what are we going to do first, and No. 1 was to shape up the proc 
ess in which license applications are reviewed within Commerce 
and within the rest of the Government.

Seven months later, we were able to report major achievements 
in that area In some 3 months, 4 months, we had eliminated the 
backlog, and we have kept it somewhere around 200, never more 
than about 200, 250 At one point it was considerably less than 
that.

We have other agencies, and I do not mean to say that it is only 
us that has caused them to do it, but maybe partly because of our 
enthusiasm to make this system run efficiently, we have other 
agencies working the same way

The business community for a while verbalized their apprecia 
tion of that effort and said it was a major contribution But you 
know, having once eaten at that restaurant, they went off to find 
another free lunch, and they are off that kick because now that 
part is working efficiently Ninety percent of the cases are proc 
essed in less than 60 days. That is an enormous achievement, and 
it helps American business. It helps them be more competitive

We next thought we had better do a far better, job in enforcing 
the act, we had better do something about the people who violate 
the procedures. So we created an Office of Export Enforcement and 
with the grand support of the Customs Service we are finally, get 
ting that off the ground to operate efficiently and effectively.
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Third—and I do not mean as third priority, because it is not 
always a consecutive approach—we believe in the need for multi 
lateral controls. That will ease the burden. So we have been work 
ing with Cocom and some 130 decontrol proposals have been under 
consideration in Cocom, and I think you will see some major effort.

I am sorry for going on at length, but those are the areas in 
which we felt making a management decision at the beginning in 
January or the first week of February 1981, here is how we ought 
to proceed to clean up what in the view of many Democrats and 
Republicans alike in the business community, and that was a mess. 
It is not a mess now.

FOREIGN AVAILABILITY

Ms. SNOWE. On the issue of foreign availability, the administra 
tion in your testimony is opposed to the 6-month limitation and an 
effort to eliminate foreign availability through negotiations. Can 
you tell me, would you support a longer period of time or no period 
of time, and has the administration been successful in eliminating 
foreign availability where it deemed it appropriate and necessary?

Mr. OLMER. In a couple of instances, we have, but when I say a 
couple of instances, I mean that literally, and that is not much to 
show relative to the dimension of the problem, and I would be 
happy in private to go over those with you in some detail if you 
like Would we support an automatic provision for decontrol if the 
period were extended? Probably not. I think the bureaucracy re 
sists being held to a standard in which there is no alternative but 
to comply.

There may be some darn good reasons for that reluctance. We 
are now just scratching at the surface of the foreign availability 
issue We are not now doing a good job. We will not be doing, in my 
view, the job that needs to be done 6 months from now. It is going 
to take us a minimum of 1 year to put together an effective organi 
zation that I would be pleased to say meets the standards that I 
think are necessary.

When and if we get it, and I say if because it will take some re 
sources to do it, as I frequently have said, the Congress expressed 
its intention in the 1979 act that they were going to do it, and then 
did not give the Commerce Department any money to do it. I was 
then told the Commerce Department, had they really wanted to do 
it, could have done it, and indeed we have found ways of getting 
five people to perform that function Well, that is probably no more 
than, you know, 20 percent of what we require, or less than that.

Now, if I am adequately persuasive within the administration for 
the development of a fivefold effort in foreign availability, and the 
Congress goes along with it, and we are able to recruit the people 
to perform the function, I would say in a year I might well look at 
that issue of 6 months to a year-negotiating a way for decontrol 
more favorably, but right now there are so many question marks 
up in the air.

Ms. SNOWE. OK. Thank you.
Mr. BONKER. Mr. Zschau.
Mr. ZSCHAU. Thank you, Mr. Chairman
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WEST-WEST TRADE

You mentioned, Secretary Olmer, that the West-West trade con 
trols really are not a burden on U.S. companies. Statistically, that 
may be so I have not studied those statistics in the detail you 
have, but I want to acquaint you with one example that the presi 
dent of a laser company in my district told me about last weekend 
that illustrates the frustration that sometimes is encountered.

Repeatedly over the last couple of years licenses have been 
granted to export this laser to Japan. Now delays in the licensing 
are increasing, and there is talk about prohibiting in the future ex 
ports of this particular laser. This is a market that the Japanese 
have targeted, and it is remarkable that we have been able to get a 
share of the Japanese market. It will be even more incredible if we 
can keep that share when delays are being injected into the supply 
line and the Japanese want this business in their own country very 
badly. I can tell you that the president of that laser company views 
West-West controls not only as a burden but very frustrating

I had the privilege of testifying before the International Econom 
ic Policy and Trade Subcommittee and in that testimony I suggest 
ed that there really is no essential conflict, at least in the national 
security area, between controls and exports. That is, if we are fo 
cusing the control procedure on those products that really make a 
difference, those technologies that would really contribute to the 
national security problems, that we would be able to streamline 
the process, because we would free up controls on all of those prod 
ucts that do not make a difference.

You mentioned there are 200,000 products and technologies on 
the control list, and it would seem to me that if we adopted a pro 
cedure of shrinking that list and focusing it on those things that 
make a difference, we could streamline the procedures and pro 
mote exports on the one hand and control better the technologies 
that are critical on the other.

What is your reaction to that philosophy? Is that a Pollyanna 
idea, or does that seem to make some sense?

Mr. OLMER. Not only is it not Pollyanna, it comports exactly 
with my own view of what needs to be done as a matter of some 
urgency Several months ago, I said I wanted a ball park figure on 
how many products and technologies are controlled, and I was told, 
we cannot give you an answer. It is just too large. We look at 
things in categories. You cannot estimate how many products are 
within a category.

And I said, try And they said, we tried and we cannot. And I 
squeezed a little harder, and someone came up with the number 
100,000. I said 100,000, well, maybe a little more than 100,000. And 
I accepted that for a little while, and about 3 months ago I 
squeezed a little harder and I got the number 200,000. The fact is, 
we really do not have a precise number.

Well, we need to remove the ridiculous items from the control 
list, and rather than provide amusement for the audience, I will 
leave with you an excerpt from the Export Administration——

Mr. BONKER. You did not bring your shoebox this time, Mr. 
Olmer? [General laughter.]
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Mr. OLMER. No, because we are talking about toilet cleaning 
equipment and mattress filling and garbage grinders and clay guns 
and cigarette-making equipment that we are preventing the export 
of. But I will give you a list of several hundred items. Clearly, we 
have to do that, and one of the ways in which we do it is to have a 
more authoritive figure in the Commerce Department with more 
authority with which to make these decontrols possible. We do not 
have any problem decontrolling in Cocom, as you well know.

INCENTIVE TO REDUCE EXPORT CONTROL LIST

Mr. ZSCHAU. My feeling, Mr Secretary, is that currently Con 
gress is pushing a wet noodle on this issue, and there is no incen 
tive on the part of the administration to reduce the list. In fact, the 
incentive is the make sure that everything is covered, that the net 
is cast as wide as possible, and it seems to me what we have to 
come up with is an incentive that would give a sense of urgency for 
taking those items off the list Perhaps a time incentive, such as 
the bill provides, which says that if something has not been con 
trolled for a while, then it should be removed from the list, in 
order to put the burden and the sense of urgency on the Commerce 
Department to find ways to make that list narrower. Do you not 
think that kind of approach provides an incentive to make it in the 
interest of the Commerce Department to narrow the list and is a 
good idea?

Mr OLMER. Mr. Zschau, we do not lack for incentive in this re 
spect. That is not the problem.

Mr. ZSCHAU. What is the problem?
Mr. OLMER. Well, the problem is in the diffusion of authority. We 

do not have the unilateral authority to decontrol either mattress 
filling—I guess that is goose down—or a variety of other things 
which are ridiculous. We do not

Mr ZSCHAU. Well, I would welcome any suggestions you might 
have, publicly or in private, to figure out how we can get our arms 
around this problem, because my feeling is, unless we focus the at 
tention on the really critical technology, we are not only inhibiting 
exports, but we are not going to be controlling those things that 
would contribute to the military might of our adversaries.

COMPREHENSIVE OPERATIONS LICENSE

I see my time is just about up, but I want to point out that at 
least in the testimony I heard or saw, you did not comment on the 
proposal for a comprehensive operations license that is in the bill. I 
think the last time you were here, you indicated you were studying 
that. Do you have a position on that issue?

Mr. OLMER. I personally favor the concept of the comprehensive 
operations license, and my department does. We are about to issue 
proposed regulations for public comment and interagency comment 
in the Federal Register for something which approximates a com 
prehensive operations license. I just do not think it needs to be ad 
dressed in the statute I do think we need to do something like that 
and do it fast, and you will be given an opportunity to examine it 
and talk to some of your constituents as to whether it will meet
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their needs, and they will be given. I think, a 90-day opportunity to 
comment on it.

CONTROL OF PRODUCTS WITH EMBEDDED MICROPROCESSORS

Mr. ZSCHAU. What about the change in the act that would pro 
hibit the control of products merely because they have a micro 
processor embedded in them?

Mr. OLMER. Exactly. Again, I do not think that belongs in the 
legislation, because there are some products, some scientific instru 
ments with an embedded microprocessor, which embedded micro 
processor I would not want to see transferred to the Soviet Union. 
We have made, we think, a responsible proposal to the Department 
of Defense which shares the responsibility for control and decontrol 
items and technologies to eliminate some 94 classes of scientific in 
struments out of a network of some 1,000, I think. Maybe a little 
less than that. And I hope that we will soon get a response from 
Defense other than in the newspaper that will indicate what their 
view is regarding that proposal.

Mr. ZSCHAU. I think you can understand when we write into the 
legislation certain provisions that are subsequently not implement 
ed, that we have difficulty making the leap of faith that they will 
be implemented when they are not in the legislation.

Mr. OLMER. Yes, sir.
Mr. ZSCHAU Thank you, Mr. Chairman.

EXPORT PROMOTION

Mr. BONKER. I gather from what you said earlier that you are 
not supporting title II on export promotion.

Mr. OLMER. I said that the administration's view is that it would 
be best to have the act remain reflective of an intention to control 
exports. That is what its purpose is. But I added in response to an 
other question later on that in my view it is a judgment call that 
was made, and that it would not alter the sense of commitment the 
administration has and the symbolic value of having a pure export 
control act is arguable. It was a view that the administration has 
taken, and felt the way it did at the time, and still does, but as I 
say, it will not alter the shape of our intensity of commitment or, I 
do not think, the Cocom partners' commitment either

Mr. BONKER. You said in the opening page of your statement 
that one reason why this proposal was unpopular was because it 
strives to strike a balance between two conflicting policy impera 
tives. If that were a valid statement I would think that it would be 
appropriate to place into the act a new title on export promotion. 
But you know, the more I think about it, Mr. Olmer, the more I 
think that gives us the wrong premise upon which to deal with this 
issue Really what it is is a balance between the national security 
types and the export types. If the security types take a more ex 
treme position, then the business types must try to find something 
in the middle Really what we ought to be looking at is what it 
takes to effectively control the kind of technology that would 
threaten or compromise our national security
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NATIONAL SECURITY VERSUS EXPORT PROMOTION

Mr. OLMER. I agree with that. I do not believe, however, that you 
can so neatly parse security types and export types.

Mr. BONKER. Well, I can. [General laughter.]
Mr. OLMER. Do you mean you are not for national security, Mr. 

Chairman?
Mr. BONKER. You know better than that, Mr. Olmer.
Mr. OLMER. Of course, and that is the problem.
Mr BONKER. If our premise is to strike a balance, what we are 

after is militarily critical technology, and if we could focus exclu 
sively on that, there would be no disagreement. There would be no 
issue. These people who are in the business community know what 
is going on out there.

Mr. OLMER. Yes.
FOREIGN AVAILABILITY

Mr. BONKER. They are in the field. They know about foreign 
availability. They know how ridiculous it is to control items that do 
not present a threat to our national security. I know you under 
stand that. Let me just run through very quickly a few items.

Mr. ROTH. I wonder if the chairman would yield for one point
Mr BONKER. Yes.
Mr. ROTH. According to the bill reported by the subcommittee on 

foreign availability, there are three criteria I see, and since the 
Secretary has mentioned they would be doing a better job in this 
area, I wonder if I could ask a quick question. The three criteria, as 
I understand it, are, is the foreign good equal, is it similar or alike 
in design and capability, and is it substitutable. Now, the question 
I suppose we are asking here is, if that is going to be the criteria, 
are we going to consider our national security in making that de 
termination?

Mr OLMER. Oh, sure Sure. We would have to look from a nation 
al security perspective at how you answer the question, substituta 
ble, for example, or whether a product is an alternative, a real al 
ternative, or a third-rate choice, the product available from the for 
eign source. I hope there is no misperception that we are not going 
to consider national security interests in the process of making a 
foreign availability determination, because we certainly are.

Mr. ROTH. It would seem to me in analyzing this bill that the 
business community has probably examined national security por 
tion of the foreign availability equation as the other variables?

Mr. OLMER Yes, sir.
Mr. BONKER. You mentioned earlier that you lacked the re 

sources to do an effective job on foreign availability. Yet, I think 
the record will show that the Congress has always increased your 
budget enhanced your resources to do the job. It is OMB or some 
one else who reduces the level of support that you need, and I 
think that we are effectively doubling your budget this time. I will 
not ask you for your position on that.

Mr. OLMER. I would be happy to give it to you. Your proposal is 
the answer to a maiden person's prayer, but I do not know where it 
is going to go. My view is, it is a fine piece of work.
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REIMPOSITION OF CERTAIN CONTROLS ON IRAQ AND SOUTH AFRICA

Mr. BONKER Well, thank you. I am glad we agree on so much 
here, Mr. Olmer. There were a few amendments added in the 
course of the subcommittee markup, and I would like to quickly de 
termine whether or not you support them. The first was the 
Herman amendment which in effect reimposes controls that were 
lifted by the administration in 1981 and 1982, specifically Iraq and 
South Africa

Mr. OLMER. We do not support it We do not support it because 
our information is that Iraq has been making major, significant im 
provements, and that is, however, an area under the purview of the 
Secretary of State, and we have accepted his judgment in that 
regard

EXEMPTION OF FOOD FROM FOREIGN POLICY CONTROLS

Mr. BONKER. Mr. Bereuter offered an amendment to section 110. 
The administration wanted us to add humanitarian along with 
medical supplies that would be exempted from foreign policy con 
trols in certain areas Mr. Bereuter added an amendment to in 
clude food as well as medical supplies as humanitarian items.

Mr OLMER. We do not support that, partly for the reason that 
the definition of food is not provided Is it food for humans, food for 
animals? What are the meets and bounds of the restraint that 
would be accorded7 We think the humanitarian provision is ade 
quate to cover the intent of Mr. Bereuter's amendment.

MILITARILY CRITICAL TECHNOLOGY LIST

Mr. BONKER. Mr. Roth and Mr Mica worked on an amendment 
concerning the militarily critical technologies list As you know, 
the Congress in 1979 directed the executive branch to come up with 
such a list so that we could discern the technologies involved, but 
nothing has been forthcoming, at least to our satisfaction. So this 
amendment would direct the list to be submitted by April 1, 1984. 
What is your position on this amendment?

Mr. OLMER. We cannot support it for the simple and unfortunate 
reason that it is not physically possible to comply. The MCTL, as I 
testified previously, is a very fine concept. The Congress ordered it 
in 1979, but it had been under discussion for at least 5 years before 
that, and probably more It is not an unknown concept There are 
some 18 separate categories that have to be addressed in the 
MCTL, and only one has thus far been completed, and even that 
remains to be circulated for public comment, and that is connected 
with the comprehensive operations license, at least in concept 
form. That will happen very soon So, you have another 17 to go.

I might add that even the one that we have come to agree upon 
and define has not been discussed wih our Cocom partners, so we 
are very, very far from being able to implement an MCTL.

Mr ROTH. Mr. Chairman
Mr. BONKER. Mr. Roth.
Mr. ROTH If in the legislation we added additional time, would 

that help7 Would you be more amendable if we added more time, if 
we changed the date?
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Mr. OLMER. I am embarrassed to say that the amount of time 
might exceed the life of the act, and thus be meaningless.

Mr. BONKER. Well, on that happy note, Mr. Olmer. [General 
laughter.]

I want to thank you for what is now your third appearance 
before the committee on this legislation. I know it is not a very 
easy subject to deal with, both in terms of its complexity as well as 
the mixed feelings within the administration, but I cannot imagine 
anyone doing a more competent job or doing it with as much grace 
as you have during the course of these hearings, and I want to per 
sonally thank you for that.

Mr. OLMER. Thank you very, very much. I appreciate that
Mr. BONKER. The committee will stand adjourned.
[Whereupon, at 1:05 p.m., the committee adjourned, to reconvene 

at 2 p.m. of the same day.]
AFTERNOON SESSION

Mr. BONKER [presiding]. The committee will come to order.
The Chairman of the full committee, Mr. Zablocki, would be 

chairing this afternoon's session, but he is entertaining some offi 
cials from Mexico.

The subcommittee on International Economic Policy and Trade 
has already completed its work and has advanced legislation to the 
full committee, and now the committee will take up the bill and 
report legislation from the committee next week.

We have three witnesses today. Mr. Bernard O'Keefe and Mr. 
Alfred Murrer are representing not only their own corporate orga 
nizations, but industry trade associations as well. Mr. John Baize is 
Washington program manager, American Soybean Association.

Gentlemen, we welcome your testimony on the Export Adminis 
tration Act. I'm sure you heard Mr. Olmer this morning; it's clear 
that we are destined for a lot of intense discussions and debate on 
the reauthorization of the Export Administration Act. So your tes 
timony today will be valuable.

Mr. O'Keefe, I understand you must now rush off, so we will 
begin with you.

STATEMENT OF BERNARD J. O'KEEFE, CHAIRMAN, EG&G CORP., 
AND CHAIRMAN, NATIONAL ASSOCIATION OF MANUFACTURERS

Mr. O'KEEFE. Thank you, Mr. Chairman.
I am Bernard J. O'Keefe, chairman of EG&G Corp. of Wellesley, 

MA, and also chairman of the National Association of Manufactur 
ers.

I am very happy to have the opportunity to explain my views on 
the reauthorization of the Export Administration Act, particularly 
important to my company and particularly important to the Na 
tional Association of Manufacturers, whom I also represent.

Now, while I see a need for major reform of the act, I want to 
make it clear from the outset that I always have and will support 
the use under the act of export controls which protect and further 
the national interest However, I have a firm belief that our na 
tional security is bounded and controlled primarily by the intrinsic 
strength of the economy, and the instrinsic strength of the econo-
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my is very fundamental to both our national security and foreign 
policy.

I want to start off by saying a few weeks ago the Wall Street 
Journal carried a very perceptive article by the noted consultant, 
Peter Drucker, on the importance of industrial exports. I quote the 
article.

He said, "People in Japan would not believe me when, 1 year 
ago, I told them that President Reagan would cut off American 
equipment for the gas pipeline from Siberia to Western Europe 
'That would take world leadership for heavy earth-moving equip 
ment away from Caterpillar and the United States and hand it on 
a platter to Komatsu and us Japanese. But earth-moving equip 
ment is the one heavy industry with long-term growth potential 
No government would do this.' Several of the usually superpohte 
Japanese came close to calling me a liar when I said that the 
impact on the competitive position of this major American manu 
facturing industry would not even be considered by the administra 
tion in making this decision."

Now, Mr. Drucker is right. We have not paid enough attention to 
the importance of our industrial exports. Key decisions have been 
made without regard to economic interests This was a luxury 
available to us a few years ago, or a couple of decades ago when we 
had a fortress America, a homegeneous domestic market in which 
trade played a relatively minor part

During the World War II, American industry put together the 
finest military machine the world had ever seen. In the fifties and 
sixties, we played an enormous part in rebuilding Western Europe 
and Japan. There was no need for an export policy We could sell 
everything we could make There was free rum and no police.

Now, with our trading partners, things were very different. They 
needed imports to rebuild and exports to pay for them, and each of 
them, Japan, West Germany, France, Great Britain, built up so 
phisticated export policies indeed while we sat back and took 
orders

Now, that happy situation no longer exists in the United States, 
and a recently released NAM report, "U.S Trade Record of the 
Seventies," concludes that by the 1970's, the United States had lost 
the economic edge which it had held over the rest of the world 
since 1945. The 1982 trade deficit of $42 5 billion is astounding, es 
pecially in view of the fact that it occurred in a recession with fall 
ing oil prices. However, this deficit is likely to go into the sixties in 
1983, depending not on manufacturing or agriculture, but on the 
ultimate price of oil.

These dollars take on a particular significance when you trans 
late them into jobs. A trade deficit of this sort is an exporting of 
jobs, and for $42.5 billion, at even the conservative number of 
30,000 jobs per billion, we are exporting 1 Vi million jobs, which is 1 
percent of the unemployment rate that we have today. And if we 
continue, we will be exporting in 1983 an additional 500,000 to 
700,000 jobs. It is very difficult to see how we can sustain a quality 
recovery while we are bleeding in this manner.

Now, the trend in manufacturing as a specialized part of trade is 
no more encouraging Up until 1981 we had a $12 billion surplus 
In 1982 we had a $4 billion deficit.
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It is pretty clear to most observers that these trends need to be 
reversed. It is also true that protectionism is less an option today 
than it was prior to World War II. Modern information technology 
is revolutionizing the concept of industry. Our new technology 
makes communication from the supermarket shelf or the distribu 
tor's supply line to the raw materials supplier as rapidly as cost- 
benefit tradeoffs require. You can do it in 1 day. You can do it in 1 
hour You can do it in a millisecond if you want to do so.

For example, let's take the highest of high techology A dozen 
years ago, computers were made all in one place, for example, in 
Silicon Valley we would make a complete microprocessor. Now it is 
not uncommon at all to produce the memory chips in the United 
States and Japan, some subassemblies in the Philippines, bring in 
housings from India and leads from Brazil, and do the final assem 
bly in South Korea and put a Sears, Roebuck label on it, and you 
would never know where it came from.

Now, this is largely due to the computer-aided design and the 
computer-aided manufacture, the so-called CAD-CAM techniques 
that specify designs so specifically that they can be put together 
with the workers in different countries with different skills and 
languages.

It is well known that trade is a more important concept than a 
short while ago Imports and exports have doubled as a percentage 
of manufacturing production since 1972, and in 1981, they were re 
spectively 21 and 23 percent. One in five manufacturing jobs comes 
from export, and I believe something like one-third in agriculture.

In such a world, it would be folly to regard our country's exports 
as favors which need to be withdrawn when we wish to signal dis 
pleasure with other nations. In January, President Reagan ac 
knowledged the danger of this approach in signing into law the Fu 
tures Trading Act of 1982. For this, my colleague here, Mr. Baize, 
stands in a very fine position because the President did this only 
with respect to agriculture The National Association of Manufac 
turers feels strongly that what applies to agricultural exports also 
apply to manufactured exports

In light of the commercial implications, not only to commerce 
and business as we know it, but to the equating of business into 
jobs, I feel major reforms are necessary in both the national securi 
ty and foreign policy sections of the Export Administration Act

Now, the-Constitution, in article 1, directs the Congress and gives 
them the power to regulate foreign commerce. It is possible that if 
this act is extended in the direction some in the administration 
would like to have it, it not only would be an overextrapolation to 
the administration, but in my opinion, it would constitute an abro 
gation of the powers of the Congress.

Now, there is no question that under the right set of conditions 
the President should have the power to withhold exports, but he 
has those powers under other legislation. And I believe that in im 
plementing foreign policy controls in nonemergency situations, the 
administration or the executive should be required to demonstrate 
to someone other than itself that on balance the controls it pro 
poses to use serve the national interest. So there should be greater 
oversight on the part of Congress in the decision to use these con 
trols.
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COMMENTS ON LEGISLATION

It is against this background that I would like to comment under 
the legislation before this committee I am not going to comment, 
obviously, on every section. In general, I support the legislation. 
But with respect, first of all, to the question of sanctity of contract, 
it is difficult to ovestate the need to ensure that U.S. companies 
can enter into long-term contracts without having their ability to 
perform removed by unilateral foreign policy controls imposed by 
the U.S. Goverment. In this regard, I support the basic purpose of 
the sanctity of contract provisions in the amended version of H.R. 
2761. The provision prohibits interference with existing contracts 
unless Congress passes legislation permitting such action or unless 
an existing contract is entered into with the intent of avoiding U S. 
export controls I am troubled by the latter exception, not so much 
by its purpose but by the lack of clarity concerning how the ques 
tion of intent will be decided

On extraterritoriality, the provision in the amended version lim 
iting the extraterritoriality application addresses one of the most 
important problems, and I support it

Foreign availability in regard to foreign policy controls, the legis 
lation the committee is now considering permits the use of such 
controls without taking into consideration criteria concerning the 
foreign availability of competing products beyond those already 
contained in the EAA. By deleting reference to foreign policy con 
trols, the amended version may have weakened the foreign policy 
criteria in regard to U.S. foreign policy controls. I feel that U S 
foreign policy controls in nonemergency situations should be based 
upon the presumption that controls will not be imposed if compet 
ing products are available from foreign sources. I believe that in 
testimony this morning the distinguished Under Secretary stated 
that he had a lack of resources to determine foreign availability I 
can assure him from every exporter and every business association 
that we will be very pleased to provide to him sufficient data to 
make a determination as to whether or not foreign competing poli 
cies and items exist

I particularly am concerned in the manner in which the adminis 
tration or two administrations—and I am relatively impartial on 
this—the Carter administration, the Reagan administration In the 
case of the grain embargo which the Carter administration put on 
at the invasion of Afghanistan under national security provisions 
had, as most of these things do, the opposite effect I believe that 
what happened was that in imposing this embargo, they allowed 
the Afghanistan Government sufficient foreign exchange so that 
they went out and fought their own war. Never mind that they lost 
it. This is no way to conduct foreign policy.

In the case of the pipeline fiasco, I must say to you not only do I 
agree with Mr Drucker that this is inconceivable that a govern 
ment should act that way. I not only find myself embarrassed 
when I talk to our partners overseas, I find myself humiliated that 
a government could take actions of this sort which they later on 
repudiate. It is very fine to go back now and say, OK, we will 
change this policy and we will now negotiate-with the Soviets to 
sell them grain But there are people, farmers going broke in
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Kansas. There are people going broke in Wisconsin, who are bank 
rupt, who will never come back in, even though the policy is cor 
rected. And I can also tell you that with respect to the pipeline 
fiasco—and in industry these words are being used as one word, 
like damn Yankee—in that pipeline fiasco, there are people out of 
work in Peoria and Michigan and Wisconsin and other places who 
will never get their jobs back again.

So we are dealing not only with arbitrary actions on the part of 
government against industry and in favor of foreign competition, 
we are dealing with the foremost problem in this economy today, 
which is unemployment.

Now, on types of licenses, the bill provides a clear statutory basis 
for comprehensive operations licenses as well as other bulk li 
censes. The development of a COL would focus attention on a 
system of controls maintained by a company rather than by indi 
vidual transactions.

Microprocessors. The amended version of the bill contains a pro 
vision which eliminates controls on products with embedded micro 
processors if the microprocessor is nonreprogrammable. The intent 
of this provision is on target However, the use of the word "repro 
grammable" will lead to endless debates over its definition. Wheth 
er a computing device is or is not reprogrammable is not a national 
security issue at all. The U.S.S.R. is very capable of manufacturing 
their own reprogrammable operating devices. I have here a version 
of the Soviet Intel 8080, a perfectly good reprogrammable, micro 
processors Whether they are programmable or not has very little 
to do with the security aspects of a problem.

I am perfectly willing to go into the design, operation and pro 
gramming of microprocessors or embedded microprocessors to any 
degree the committee would like, and I have here examples of em 
bedded microprocessors in equipment made by my own company. I 
looked at this today, and I find a sustantiation of my previous 
statements as to how rapidly this technology is already overseas. I 
see here, subassembhes from Maylaysia, four of them on this one 
board, two from Singapore, and four of them, would you believe it, 
from El Salvador, so that this technology—and there could well be 
another subassembly from South Korea on another board. The sul> 
assemblies I mentioned happened to be on the board my assistant 
brought along.

On computing devices, microporcessors, under Cocom we have es 
tablished parameters. It would be more reasonable to base our 
export decision on these established Cocom parameters, and I tend, 
therefore, to favor language contained in legislation by Senator 
Tsongas on this same subject.

Import controls, a very blunt instrument, to be blunt about it. 
The legislation before this committee contains a provision for im 
posing import controls on foreign firms which violate Cocom con 
trols. I think it is a dangerous provision. I think it could ruin 
Cocom which, after all, is a voluntary organization.

The history of export control policies is replete with examples of 
the United States aiming at Eastern Europe and hitting our trad 
ing partners in the Atlantic alliance, and I am afraid this could 
happen again.
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STRENGTHENING COCOM CONTROLS

Mr. BONKER. Mr. O'Keefe, if we did not have some device like 
limited import controls, how do we guarantee compliance with 
Cocom controls and for those member countries who do not ade 
quately enforce export controls?

Mr. O'KEEFE. We are talking about a matter of degree. There are 
certainly conditions in which you could have import controls, but 
when you are trying to take something which is going out this door 
and preventing it from coming in this door, it is like pushing on a 
piece of string. These things do not couple together very easily in 
my opinion.

Mr. BONKER. But one thing on which everyone agrees is that 
Cocom needs to be strengthened to be more effective. If that is 
true, we could perhaps greatly decrease our unilateral controls that 
now exist. I think the administration lost a real opportunity, as I 
pointed out this morning, by not negotiating with our Cocom part 
ners, that in exchange for their doing a more vigilant job on 
Cocom, we could go along with contract sanctity and do away with 
the extraterritorial reach which has been a source of real prob 
lems.

But without trying to consult with them and work out some ami 
cable arrangement, I think we are exacerbating our problems with 
our problems with our European partners.

Mr. O'KEEFE I certainly do not think we should be hitting our 
partners with a stick.

Mr BONKER. We should not be hitting them with a stick, but we 
should be encouraging them to do a better job in enforcing Cocom 
controls so we are not carrying the entire burden. They are paying 
hpservices, in many instances, to Cocom. And it is both the admin 
istration and Senators Heinz and Garn that agree on some form of 
import sanctions. I was hoping our committee would refrain from 
that so that we could avoid being preceived as protectionists. But it 
still does not adequately answer this problem of compliance with 
Cocom. If you could come up with some ingenious way of doing 
that before we go to conference, we might be able to avoid it

Mr. O'KEEFE. In issues such as this, there do not seem to be any 
ingenious ways. I think the implicit threat of import controls is a 
good thing to have around, but I think once we put them on and 
once we get into protectionism, I think we are just going to irritate 
our allies. I think that fundamentally to the extent we can contin 
ue our imports and keep our economy strong, the one big stick 
which these people recognize is the strength of the American econ 
omy as it used to be in the days when we dominated the world 
market

But if we continue in a recession, if we continue in unemploy 
ment, the Cocom partners will continue to give us lipservice, and 
there is no ingenious way out of it that I know of.

Mr. BONKER. Then we had better find a disingemo.us way of deal 
ing with it because if they expect the United States to restrain its 
extraterritorial reach there must be a quid pro quo. They must 
renew their active support of Cocom.

You may proceed
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Mr. O'KEEFE. Yes. I certainly agree in this very logical proposi 
tion which you put forward But, if we cannot persuade our elected 
officials in the executive branch that their policy is the wrong one, 
I think that we have a very much greater difficulty in convincing 
foreign nationals.

So I think, Mr. Chairman, I would respectfully say that we ought 
to start at home and see if we can convince, as we are trying to do, 
the administration that they are barking up the wrong tree.

Well, I think I would like to conclude and answer questions, if 
you have any, by saying we live in an extremely competitive world. 
We now have economic challenges. We are no longer fortress 
America. I believe the economic work of the world is shared among 
many nations, that we cannot continue to disrupt a very delicate 
international trading situation. Not only do we make life more dif 
ficult for our trading partners, but we interfere with the basic 
strength of the American economy which, after all, is the funda 
mental basis of our national security.

I will conclude my statement on that basis and hope you may 
have some questions I could elaborate on.

[Mr O'Keefe's prepared statement follows:]
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PREPARED STATEMENT OF BERNARD J O'KEEFE, CHAIRMAN, EG&G CORP , AND 
CHAIRMAN, NATIONAL ASSOCIATION OF MANUFACTURERS

Mr. Chairman, members of the Committee, I am Bernard J. 

O'Keefe, Chairman of EG&G Corporation of Wellesley Massachusetts. 

I am also Chairman of the National Association of Manufacturers 

(NAM).

I am very pleased to have the opportunity to explain my 

views on the reauthorization of the Export Administration Act. 

This is an issue which is particularly important to EG&G, as it 

is to almost all NAM members who export high technology products 

from the United States. In my view, experience with the current 

law strongly suggests that it has not worked well in important 

areas and that major reforms are necessary.

While I see a need for major reform of the Export 

Administration Act, I want to make it abundantly clear from the 

outset of this testimony that I have and always will support the 

appropriate use under the Act of export controls which protect 

and further the national interests. Such actions, however, must 

be related to realistic goals and tempered by practical 

considerations, including the importance of maintaining stable 

and reliable commercial relations with the rest of the world.
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A few weeks ago the Wall Street Journal carried an extremely 

perceptive editorial by Peter Drucker on the importance of our 

industrial exports (copy attached). Mr. Drucker begins the 

editorial with the following case history:

People in Japan wouldn't believe me when, a year 
ago/ I told them that President Reagan would cut off 
'American equipment for the gas pipeline from Siberia 
to Western Europe. "That would take world leader 
ship for heavy earth-moving equipment away from 
Caterpillar and the U.S. and hand it on a platter to 
Komatsu and us Japanese 1 But earth-moving equipment 
is the one heavy industry with long-term growth 
potential. No government would do thisl" Several 
of the usually super-polite Japanese came close to 
calling me a liar when I said that the impact on the 
competitive position of this major American 
manufacturing industry wouldn't even be considered 
by the Administration in making the decision.

Mr. Drucker is right. We have not paid enough attention to 

the importance of our industrial exports in policy decisions in 

numerous areas, including export controls. Key decisions in the 

area of export control policy both in this and previous 

Administrations have seriously harmed. U.S. economic interests.

My position in regard to U.S. control policies can be stated 

very simply: In the national security area, we must apply 

controls only to items of genuine military significance. In the 

foreign policy area, U.S. exports should be controlled only in 

extraordiary circumstances.

Before anyone is tempted to dismiss the views I have just 

expressed as typical of a business executive placing too much 

weight on commercial interests and not enough on other national



1167

concerns, I would like to quote a statement by former Secretary 

of State, Dean RusX. Testifying before this Committee four years 

ago on the same subject he said:

When we think about foreign policy aspects of trade 
limitations, we should begin with the notion that 
improving our export situation must itself be a 
major purpose of foreign policy. That when we are 
concerned about the relation between human rights 
and foreign trade, the economic well-being, 
prosperity, and strength of this great 
constitutional democracy—rightly called a "citadel 
of human rights"—is a very important element in the 
reputation which human rights will have throughout 
the world. When we think of national security there 
is a direct connection between so large a ... trade 
deficit and our very national security situation 
with regard to our reputation, our strength, our 
ability to take action in the various parts of the 
world.

Similar to Mr. Rusk, my view of how competing interests on 

national security, foreign policy, and trade policy should be 

harmonized is founded in significant part of an assessment of 

America's relative strength as an international trader.

U.S. Industrial Competitiveness

Prior to World War II, the United States had no 

comprehensive export policy. Poor communications, difficult 

transportation and the large size of the homogeneous domestic 

market led to a fortress America concept in which trade played a 

relatively minor part. During the war American industry 

fabricated the mightiest military machine the world had ever 

seen. In the fifties and sixties, we played an enormous part in
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rebuilding Western Europe and Japan. There was no need then for 

an export policy. We could sell everything we could make. It 

was free rum and no police.

With our trading partners, things were very different. They 

needed imports to rebuild and they needed exports to pay for 

them. Each of them — Japan, West Germany, France and 

Great Britain — built up sophisticated export policies indeed. 

All the while we sat back and took orders. In the past twenty 

years, the world has changed dramatically and that happy 

situation no longer exists for the U.S.

A recently released NAM report U.S. Trade; Record of the 

1970s—Challenge of the 1980s concludes that, "By the 1970s, the 

United States had lost the economic edge which it had held over 

the rest of the world since 1945." The 1982 trade deficit of 

$42.6 billion is astounding, especially in view of the fact that 

it occurred in a recession with falling oil prices. Yet even 

this record breaking deficit is likely to be exceeded by a large 

margin in 1983.

The trend in manufacturing trade is no more encouraging. In 

almost every year of the past decade both Germany and Japan have 

increased their net foreign earnings from exports of manufactured 

goods. In contrast, this sector of the U.S. trade account has 

wandered in and out of deficit. For example, we had a 

$12 billion surplus in our manufactured goods trade in 1981 and a 

1982 deficit of $4 billion.
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Taking the analysis one step further, the NAM study I 

referred to points out that in the decade of the 1970s the United 

States suffered relative declines in competitiveness even in 

areas commonly regarded as American strengths: capital goods and 

high technology.

It is clear to most observers that these trends need to be 

reversed. It should be equally clear that protectionism is even 

less of an option today than it was in the 1930s. Modern 

information technology has begun to revolutionize the character 

of industry. Our concepts are barely keeping pace. This new 

technology makes communication from the supermarket shelf or the 

distributor's supply line to the raw material supplier as rapid 

as the cost-benefit tradeoffs require. A dozen years ago, for 

example, computers were all made in one place. Now, it is not 

uncommon to produce chips in the United States and Japan, 

subassemblies in Taiwan, housings in India and final assemblies 

in South Korea. This development is largely due to the ability 

of the new CAD-CAM (Computer-Aided Design and Computer-Aided 

Manufacturing) techniques to specify designs so precisely that 

products can be produced to fit together by workers in many 

different countries.

It is well known that trade is a more important component of 

the national economy than it was only a short while ago. Both 

imports and exports have nearly doubled as a percent of total 

manufacturing production since 1972. In 1981 they were, 

respectively, 21 percent and 23 percent. These structural 

changes show these numbers to be a reflection of an irreversible
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trend toward ever greater interdependence in the world economy. 

A lesson to be drawn from our erratic trade performance in 

manufactured goods and flagging competitiveness in high

technology is that most of what we make others make too. Most 

of the markets of the world are buyers' markets.

In such a world, it would be folly to regard our country's 

exports as favors to be withdrawn when we wish to signal 

displeasure with other nations. Yet this is precisely what 

recent administrations have done. On January 11, President 

Reagan acknowledged the danger of this approach in signing into 

law the Futures Trading Act of 1982. He did so, however, only 

with respect to agriculture. The National Association of 

Manufacturers feels strongly that the considerations which led 

the President to approve this legislation for ensuring the 

reliability of U.S. agricultural exports should apply equally to 

manufactured exports. I believe that the 20 million people who 

work in American industry should be given the same consideration 

as America's 3 million farmers.

The so-called pipeline sanctions of December 29, 1981 and 

June 22, 1982 represent our most recent, dramatic experience with 

foreign policy export controls. They have certainly served to 

highlight the cost of such controls in terms of: 

o the reputation of U.S. manufacturers as reliable suppliers; 

o the stability of the relationships between American

exporters and their foreign subsidiaries; and 

o advantages to foreign competitors. 

I should like to discuss each of these separately.



TA
BL

E 
I 

EX
AM

PL
ES

 O
F 

U 
S 

TR
AD

E 
BE
IN
G 
TU
RN
ED
 

"O
N 
AN
D 

OF
F"

 U
ND
ER
 U

 S
. 

EX
PO

RT
 C

ON
TR
OL
 L

AW
S

DR
ES
SE
R 

DR
IL

L-
BI

T 
PL

AN
T 

SA
LE

 T
O 

U 
S 

S 
R

SA
TE
LL
IT
E 

CO
MM
UN
IC
AT
IO
NS
 S

AL
E 

TO
 A

RA
B 

CO
UN
TR
IE
S 

(A
RA
BS
AT
)

CA
TE
RP
IL
LA
R 

PI
PE

LI
NE

 S
AL

E 
TO

 U
.S
 S

 R
.

LO
CK

HE
ED

 L
-1
01
1 

SA
LE

 T
O 

IR
AQ

AR
HC
O 

ST
EE

L 
PL
AN
T 

SA
LE

 T
O 

U
S
S
R
.

Au
g 

9,
 
19
78
 

Th
e

De
pa

rt
me

nt
 o

f 
Co

nm
er

ce
ap

pr
ov

es
 l

ic
en
se
 f

or
Dr
es
se
r 

to
 b

ui
ld
 $

15
0

mi
ll

io
n 

dr
il

l-
bi

t 
pl
an
t

In
 U

SS
R

Au
g.

 
25
, 

19
78

 
A 

sp
ec
ia
l 

pa
ne
l 

of
ad

mi
ni

st
ra

ti
on

 o
ff
ic
ia
ls

re
vi
ew
s 

th
is

 
tr
an
sa
ct
io
n.

Au
g 

30
, 

19
78
 

Pr
es
id
en
t 

Ca
rt

er
's

se
ni

or
 a

dv
is

er
s 

vo
te
 b

y
a 

3-
to

-2
 m

ar
gi

n 
to
 h

al
t

th
e 

tr
an
sa
ct
io
n

Se
pt

 
6,
 
19

78
 

Th
e 

Pr
es
id
en
t 

de
ci
de
s 

to
 

al
lo

w 
th

e 
sa

le
.

Ja
n 

4,
 
19
80
 

As
 a

 
re

su
lt

 o
f 

oi
l 

an
d 

ga
s 

pi
pe

li
ne

 c
on

tr
ol

s
In
vo
ke
d 

1n
 c

on
ne

ct
io

n
wi
th
 S

ov
ie

t 
In
va
si
on
 o

f
Af
gh
an
is
ta
n,
 D

re
ss

er
's

li
ce
ns
e 

Is
 r

ev
ok
ed

Oc
t 

30
, 

19
81
 

St
at

e
De
pa
rt
me
nt
, 

as
 
re

qu
ir

ed
 I

n
th

e 
Ar
ms
 E

xp
or
t 

Co
nt
ro
l 

Ac
t,

no
ti

fi
es

 C
on

gr
es

s 
of

 s
al

e 
of

sa
te
ll
it
e 

eq
ui
pm
en
t 

to
Ar
ab
sa
t

No
v 

4,
 1

98
1'

 
U 

S 
li
ce
ns
e 

re
sc
in
de
d 

fo
ll

ow
in

g
Co

ng
re

ss
io

na
l 

cr
it
ic
is
m

Fe
br

ua
ry

 1
*1
82
. 

Pr
op

os
ed

 
sa
le
 n

ot
if
ic
at
io
n 

re
 su

bm
it

 te
d

wi
th
 n

on
-r

ec
og

ni
ti

on
 o

f 
PL

O
an

d 
ot

he
r 

as
su

ra
nc

es
 m

ad
e.

Ju
ly

 1
98
1 

Re
ag

an
ad

mi
ni

st
ra

ti
on

 a
pp

ro
ve

s
li
ce
ns
e 

to
 s

el
l 

10
0 

pi
pe
-

la
ye
rs
 t

o 
th

e 
US

SR

Se
pt

 
19
81
 

Ca
te
rp
il
la
r

ap
pl
ie
s 

fo
r 

li
ce
ns
e 

to
 s

hi
p

an
 a

dd
it

io
na

l 
20
0 

pi
pe

la
ye

rs
 

to
 t

he
 S

ov
ie
t 

Un
io

n 
fo

r 
no

n-
Ya

ma
l 

pi
pe

li
ne

 p
ro
je
ct
s.

De
c 

8,
 
19
81

- 
Re

ag
an

ad
mi

ni
st

ra
ti

on
 a

pp
ro

ve
s 

li
ce
ns
e

De
c 

29
, 

19
81

- 
As

 e
xp
or
t

li
ce
ns
e 

ha
d 

no
t 

be
en

 
fo

rm
al

ly
 i

ss
ue

d 
by

 C
om

me
rc

e 
De
pa
rt
me
nt
, 

ex
po

rt
 c

on
tr

ol
s 

on
 o

il
 
an
d 

pi
pe

li
ne

 e
qu

ip
 

me
nt
 t

o 
th
e 

US
SR

 I
mp
os
ed
 b

y 
Re

ag
an

 I
n 

re
sp

on
se

 t
o 

Po
li

sh
si

tu
at

io
n 

le
ad

s 
to
 s

us
pe

n 
si

on
 o

f 
li

ce
ns

e'
s 

Is
su

an
ce

No
v 

13
, 

19
82
 

Wi
th
 l

if
t 

in
g 

of
 D

ec
em

be
r 

S 
Ju

ne
 
19

82
pi
pe
li
ne
-r
el
at
ed
 s

an
ct

io
ns

,
Ca
te
rp
il
la
r'
s 

li
ce

ns
e 

is
 t

o
be
 r

ev
ie
we
d 

ag
ai
n

Ap
ri
l 

6,
 1

98
2 

Lo
ck
he
ed

ap
pl

ie
s 

to
 e

xp
or
t 

si
x 
L-

lO
ll

s
to
 I

ra
q

Ap
ri

l 
14
, 

19
82

 
Ad
mi
ni
s 

tr
at

io
n 

ap
pr

ov
es

 l
ic

en
se

 f
or

sa
le
 o

f 
th
es
e 

pl
an
es
 t

o 
Ir
aq
i

Ai
rw

ay
s,

 a
 t

ra
ns
ac
ti
on
 w

or
th
 

$1
30
 m
il
li
on

Ap
ri

l 
29

, 
19

82
. 

Le
tt
er
s

Pr
es
id
en
t 

Re
ag
an
 b

y 
th
e 
Ho
us
e

an
d 

Se
na
te

Ap
ri
l 

30
, 

19
82
 

Ad
mi
ni
st
ra
 

ti
on
 d

el
ay
s 

Is
su
an
ce
 o

f 
li
ce
ns
e.

Ha
y 

25
, 

19
82
- 

Li
ce
ns
e 

Is
 

is
su
ed Se
pt
em
be
r 

19
82
: 

Li
ce

ns
e 

Is
 

mo
di

fi
ed

 a
nd
 a

pp
ro
ve
d

19
76

-1
97

9 
Ar

mc
o 

an
d

Ni
pp
on
 

St
ee
l 

(J
ap

an
) 

wo
rk

to
ge
th
er
 t

o 
ob
ta
in
 a

 c
on
tr
ac
t

fr
om
 t

he
 U

SS
R 

fo
r 

sa
le
 o

f
eq
ui
pm
en
t 

fo
r 

a 
So
vi
et

el
ec
tr
ic
al
 s

te
el
 p

la
nt

Ea
rl
y 

De
ce

mb
er

, 
19

79
Ex
po
rt
 l

ic
en

se
s 

fo
r 

Ar
mc
o 

ar
e

ap
pr
ov
ed

De
c 

U
,
 
19

79
- 

Co
nt

ra
ct

Is
 s

ig
ne
d 

be
tw

ee
n 

th
e 

U 
S 

,
Ja

pa
n 

an
d 

US
SR

Ja
n 

11
, 

19
80
- 

Ar
mc
o'
 S 

li
ce

ns
e 

is
 s

us
pe
nd
ed
 a

s 
a 

re
su
lt
 o
f 
Af

gh
an

is
ta

n-
 

re
la

te
d 

sa
nc

ti
on

s 
ag
ai
ns
t 

th
e 

US
SR

Ap
ri

l,
 
19
80
 

Th
e 

US
SR

te
rm

in
at

es
 t

he
 c

on
tr

ac
t,

 a
nd

Ni
pp
on
 S

te
el
 a

nd
 C

re
vs

ot
Lo

ir
e 

of
 F

ra
nc
e 

un
de
rt
ak
e

jo
in

t 
pr
oj
ec
t 
wi
th
 t

he
 U

SS
R

SO
UR

CE
: 

In
te
rn
at
io
na
l 

Tr
ad
e 

Re
po

rt
er

's
 
U 

S 
Ex
po
rt
 
We

ek
ly

,
Th

e 
Bu

re
au

 o
f 

Na
ti

on
al

 
Af
fa
ir
s 

In
c 

, 
Wa
sh
in
gt
on
, 

D.
C.



1172

Reliability o£ U.S. Companies as Suppliers

Export contracts and license agreements of U.S.

manufacturers often involve commitments for the delivery of goods 

and technology years in advance. The ability of U.S. firms to 

enter into and fulfill long-term contracts is critical to U.S. 

international competitiveness. This is especially true in the 

area of capital goods exports, which provided the United States 

with a $46 billion surplus in our 1981 trade account.

Some of the "zigs and zags" of U.S. foreign policy controls 

for various export transactions are documented in Table 1. The 

damage these policies do to the reputations of U.S. manufacturers 

and their ability to be regarded as reliable suppliers is their 

most harmful effect. Business concerns on this point have been 

accurately summarized in an often quoted article by 

Secretary of State, George P. Shultz,, written while he was 

President of the Bechtel Corporation. Mr. Shultz wrote:

It takes a long time to go abroad, get 
positioned and learn about how to do things. 
A considerable investment is made on both 
sides of the transaction,.... In this 
process the company develops what the 
government may regard as a bargaining chip. 
But if our government then takes the 
bargaining chip and spends it, where does 
that leave the company? The company has lost 
out and its commercial relationship 
deteriorates.

In short, export controls are not just a short-term 

inconvenience for U.S. business. They have implications for U.S. 

competitiveness far into the future. It would be easier to 

explain the cost of such controls if we could put a number to it.
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Results of a small survey NAM conducted suggest it is very high, 

that some 51.5 billion in sales have been lost as a result of 

export controls in the past four years. And that estimate is 

based on reports from only ten companies. Some of the comments 

made by those questioned in this survey indicate the nature of 

the problems caused by our control policies:

o Trade embargo on high technology products for
Russia essentially destroyed our Russian business 
which probably amounted to $20-25 million 
annually.

o Since lifting of "pipeline" controls, most of the 
requests to quote specify German, Japanese or 
Austrian equipment.

o As a result of the recent USSR "pipeline"
controls, we experienced a significant loss of 
business involving valves for oil drilling and 
extraction, drilling equipment, and solids 
controls equipment.

The fact that the discontinued grain embargo cost American 

suppliers 45 percent of the Soviet market is well known. 

Similarly U.S. manufacturers affected by pipeline sanctions will 

experience competitive disadvantages because of it for the 

foreseeable future, as will others. This point was brought home 

earlier this year when the British Export Credits Guarantee 

Department (ECGD) announced it would no longer insure losses on 

sales to the Soviet Union arising from action by the U.S. 

Government. We have been told that this decision was taken on 

commercial grounds, that ECGD could not afford the risk. In any 

event, it seems to us far more likely that this decision will 

result in British companies turning away from American suppliers 

than in cutbacks in East-West trade.
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Because of all-but-unquantlflable factors like these, it 

would be a mistake to put too much emphasis on a numerical 

expression for the cost of export controls. How can we measure, 

for example, the impact and costs of a telegram sent by the 

Government of Kuwait to other Arab nations urging them not to 

purchase American commercial aircraft as a protest against U.S. 

policies toward the Arab world, exemplified in part by U.S. 

embargoes against various Arab nations? We cannot, but we can 

safely assume that the direct and indirect costs of these 

controls is very significant.

Impact of Controls on Foreign Subsidiaries of U.S. Firms

In addition to raising questions about the reliability of 

U.S. manufacturers, foreign policy controls when applied extra- 

territorially affect the ability of foreign subsidiaries of U.S. 

firms to operate in accordance with the laws and policies of the 

nations in which they are incorporated. Ultimately, this has to 

affect the value of these foreign subsidiaries to the U.S. 

parent.

The U.S. government, through the Export Administration Act, 

asserts certain extraterritorial powers over foreign subsidiaries 

of U.S. firms. Presidential authority in this instance derives 

from an amendment to the Export Administration Act which was 

taken from the 1977 International Emergency Economic Powers Act. 

The language contained in the amendment is very broad, providing 

"authority for control over exports of non-origin U.S. goods and 

technology by foreign subsidiaries of U.S. concerns."
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The legislative history of this amendment reveals more than 

a little confusion over what powers members of Congress thought 

they were granting the President. The principal House sponsor of 

the amendment stated it was intended to ensure that the President 

had authority to maintain existing controls on foreign 

subsidiaries of U.S. companies. In 1977, such controls were 

limited to exports to embargoed nations (e.g., North Korea, North 

Vietnam, Cuba) and exports of strategic goods to Communist 

nations.

The Senate Banking Committee, in passing the 1979 Export 

Administration Act, considered this matter and decided not to 

take any action to limit Presidential power "pending further 

study of the issue." The Committee noted that the possible 

application of U.S. foreign policy controls to foreign 

subsidiaries of U.S. companies in "non-emergency situations may 

not have been considered adequately by the Congress at the time 

the provision was adopted."

As a practical matter, U.S. authority in this area is 

limited by the degree to which other governments will tolerate 

U.S. foreign policy controls on companies operating within their 

national boundaries. This was a lesson that we should have 

learned in the 1965 Fruehauf case when the U.S. government 

directed the Fruehauf Company not to allow its French subsidiary 

to proceed with a sale of truck bodies to China. The impasse 

over this extraterritorial extension of U.S. control policy was 

broken only after the French courts placed the Fruehauf 

subsidiary in receivership. China got the truck bodies.
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Other major industrial nations have acquiesced—with more 

than a little reluctance—to the extraterritorial nature of U.S. 

reexport controls for national security reasons. Their own 

export control laws after all are based on national security 

criteria. But the U.S. is the only country with an extensive set 

of foreign policy controls. If the recent pipeline controversy 

demonstrated nothing else, it showed that the Europeans were not 

going to acquiesce to the extraterritorial extension of U.S. 

foreign policy controls. The efforts by each side to press its 

claims to the fullest in the pipeline dispute obviously left the 

foreign subsidiaries of U.S. firms in an impossible situation— 

between competing national laws and regulations. This is hardly 

a prescription for enhancing U.S. international competitiveness.

Boost to Foreign Competition

The repercussions of U.S. foreign policy controls are 

especially disturbing in light of the foreign availability of so 

.many of the products covered by U.S. control regulations in this 

area. Market positions are established by U.S. manufacturers 

often with great difficulty and expense. Foreign competitors are 

reluctant to take on U.S. companies with established market 

positions because of the initial startup costs and time involved 

with such a challenge. When the U.S. government unilaterally 

takes U.S. companies out of a market, foreign competitors quickly 

fill the vacuum with their products, while ours are denied.
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Ironically the temptation to impose controls unilaterally is 

greatest when U.S. industry has a competitive advantage in a 

market or product. The result is that U.S. controls give 

foreign competitors "captured" markets that they can use to build 

up economies of scale and test new technology. This is what 

happened with respect to foreign competition in large diameter 

pipes, submersible pumps/ and U.S. drilling bits; it is what is 

likely to happen with large scale turbines and other oil and gas 

equipment and technology.

The basic point that must be realized here is that foreign 

competitors of U.S. firms operate under a very different set of

control policies than U.S. manufacturers. This is extremely 

well illustrated in a new report by the Ad Hoc Working Committee 

on Export Controls of the President's Export Council. Among the 

findings of this Ad Hoc Working Committee were the following:

1) The United States attempts to achieve foreign policy
objectives with export controls. Other countries do not.

2) Japan, France and the U.K. do not require export licenses 
for many countries. Canada is the only country so 
treated by the United States.

3) The United States controls technical data to free world 
destinations. Only Japan and Germany do anything only 
for truly strategic commodities.

4) Only the United States asserts sweeping extra 
territoriality in its regulations. Others have nothing 
comparable.

5) Only the United States has a denial list.

6) Absent a declared national emergency, only the United 
States applies controls retroactively, impacting 
contractual commitments.
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The differential burdens on U.S. companies and others cited in 

the report add up to a significant handicap for U.S. exporters 

competing in international markets.

Reauthonzation of Export Control Laws

In light of the commercial implications of our control 

policies, I feel that major reforms are necessary in both the 

national security and foreign policy sections of the Export 

Administration Act. The basic issue that must be decided is how 

to strike a proper balance between either national security or 

foreign policy objectives, on one hand, and U.S. international 

commercial interests, on the other.

As the members of this Committee are well aware, the 

Constitution of the United States places a tremendous amount of 

the responsibility for the conduct of our foreign policy upon the 

President. The Constitution in Article 1 also expressly gives 

Congress the power "to regulate commerce with foreign nations." 

When reduced to its most basic level, the debate over U.S. 

control policies really centers on the degree to which Congress 

will delegate power to regulate foreign commerce in order that 

the President can pursue national security and foreign policy 

objectives which he feels are in the national interest.

There is no doubt in my mind that the President should be 

provided with power to control U.S. exports sufficient to ensure 

that militarily critical products and technologies do not reach 

potential adversaries. Basically, I think the power delegated to 

the President under the existing Export Administration Act is
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about right. I do have some specific comments, however, 

concerning how national security controls could be improved which 

I will discuss in a moment.

I am far less certain that the power delegated by Congress 

under Section 6 of the EAA—the foreign policy section—serves 

the national interest. Essentially, I feel that in implementing 

foreign policy controls in non-emergency situations the Executive 

Branch should be required to demonstrate to someone other than 

itself that on balance the controls it proposes to use serve the 

national interest. This would seem to involve some sort of 

greater oversight or involvement by Congress in the decisions to 

use foreign policy controls. At least one scholar on this issue 

has suggested that, "The representative branch of government 

seems the most appropriate locus for a political decision that 

will impose direct, adverse economic consequences on a particular 

group of persons in the hope of obtaining less definable benefits 

for the whole society."*

The issue of Congressional prerogatives was addressed in a 

slightly different context in the course of the last, 1979, 

reauthorization of the Export Administration Act. A question was 

raised as to whether this Act gave the President the power to 

impose total trade embargoes on target countries. On balance it 

was decided that authority would be too great a delegation of 

Congressional power.

* Kenneth W. Abbott, Linking Trade to Political Goals; Foreign 
Policy In the 1970s and 1980s, Minnesota Law Review, Vol. 65, 
No. 5, June 1981, p. 884.

28-755 0-86-38
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The House Report on the 1979 Act states that the EAA cannot 

be used to impose a total trade embargo and that "any future 

embargoes be imposed only by specific legislative authority" or 

in emergencies declared "under the general provisions of the 

International Emergency Economic Powers Act." Congressional 

reluctance to delegate such powers, except in emergencies, was 

explained, at the time, by a member of the House Foreign Affairs 

Committee. An embargo "is such an extreme measure," he said, 

"that it ought to be specifically authorized by the Congress and 

not imposed by the Administration...."

I cannot emphasize too strongly that the use of export 

control powers under EAA is also an extreme act. To control 

export sales to the USSR or to pursue policies that result in 

Western European firms being placed on export denial lists is as 

serious as the imposition of a trade embargo against a minor 

power. If it is important to maintain some degree of 

Congressional authority in the latter case, it is important in 

the former.

It is against this background that I should like to comment 

on the export control legislation now before this committee. It 

is not my intention to comment on every provision of H.R 2761 as 

amended by the Subcommittee on International Economic Policy and 

Trade this week but instead to concentrate on areas I feel are 

particularly important. I want to state at the outset that I 

support this legislation. It addresses some of the most 

fundamental concerns of the business community in regard to our 

export control policies and as such is a distinct improvement 

over existing law.
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Sanctity of Contract. It is difficult to overstate the need 

to ensure that U.S. companies can enter into long-term contracts 

without having their ability to perform removed from their 

control by unilateral foreign policy controls imposed by the U.S. 

Government. In this regard I support the basic purpose of the 

"sanctity of contract" provisions in the amended version of 

H.R. 2761. This provision prohibits interference with existing 

contracts unless Congress passes legislation permitting such 

action or unless an existing contract is entered into with the 

intent of avoiding U.S. export controls. I am troubled by the 

latter exception, not so much its purpose but the lacX of clarity 

concerning how the question of "intent" will be decided. Should 

we not have some sort of adequate administrative procedure so 

that all parties can present evidence and have a fair hearing on 

the reasons why a contract was entered into by a particular 

company?

Extraterritoriality. The provision in the amended version 

of H.R. 2761 limiting the extraterritorial application of U.S. 

foreign policy controls addresses one of the most important 

problems caused by our control policies. I support it.

Foreign Availability. In regard to foreign policy controls, 

the legislation the committee is now considering permits the use 

of such controls without taking into consideration criteria 

concerning the foreign availability of competing products beyond
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those already contained in the existing EAA. I feel that U.S. 

foreign policy controls in non-emergency situations should be 

based on the presumption that controls will not be imposed if 

competing products are available from foreign sources. This 

certainly seemed to be the presumption behind amendments to 

H.R. 2761 that are being considered at least in regard to foreign 

availability and national security controls. I would support 

extending the same standards to both national security and 

foreign policy controls.

Types of Licenses. H.R. 2761 provides clear statutory basis 

for a new Comprehensive Operations License (COL) as well as a few 

other bulk licenses. I strongly endorse this provision. The COL 

should permit the exchange of militarily critical technology and 

products between a U.S. company and its overseas affiliates and 

approved consignees. The development of a COL would focus 

attention on the system of controls maintained by a company 

rather than on individual transactions. This is where the 

emphasis should be placed. To try to make each transfer of 

technology or keystone equipment licensable simply flies in the 

face of commercial reality. The strength of U.S. high technology 

firms depends upon the ability to maintain a continuous exchange 

of information and equipment. A COL would permit such exchanges 

without jeopardizing U.S. national security.
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Microprocessors. The amended version of H.R. 2761 contains 

a provision which eliminates controls on products with embedded 

microprocessors, if the microprocessor is "non-reprogrammable." 

The intent of this provision is right on target.

I am concerned, however, that the use of the word 

"reprogrammable" will lead to endless debates over its 

definition. Whether a computing device is or is not 

reprogrammable is really not a national security issue at all; 

after all, the USSR is very capable of manufacturing their own 

reprogrammable memory devices. What is of national security 

concern are those memory devices with the speed and accuracy to 

contribute to the military capabilities of our potential 

adversaries. Under Cocom we already have established parameters 

for control of computing devices which have particular 

capabilities above a certain speed and accuracy. It would be 

more reasonable to base our export decision regarding embedded 

microprocessors on these established Cocom parameters. I, 

therefore, tend to favor language contained in legislation 

introduced by Senator Tsongas on this same subject which 

recognizes this point.

Import Controls. The legislation now before this committee 

contains a provision for imposing import controls on foreign 

firms which violate Cocom controls. I think this is a dangerous 

provision. It could ruin Cocom, which after all is a voluntary 

organization. It would certainly lead to more than a little
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reluctance on the part of other countries to see items placed on 

the Cocom list. The history of our export control policies is 

replete with examples of the U.S. aiming at the Russians and 

hitting the Atlantic alliance. I am afraid this provision is 

very much in that tradition.

West-West Controls. In previous Congressional testimony on 

the EAA, I have urged that we work toward arrangements within 

Cocom, so that individual-validated export licenses are not 

required for U.S. exports to Cocom or re-exports from Cocom. I 

am pleased that Section 105 of H.R. 2761 would incorporate such 

an objective into our export control laws.

i

Enforcement. As this committee is aware, the Customs 

Service has recently assumed an active role in export control 

enforcement through Operation Exodus. The attached EG & G 

statement of November 16, 1982 before the joint Commerce- 

President's Export Council hearings on export controls spells out 

some of the general problems which Operation Exodus causes U.S. 

exporters.

H.R. 2761 (as amended) provides the Commerce Department, 

which is the lead enforcement agency under the EAA, with various 

new enforcement authorities to carry out its work. Commerce is 

clearly where the enforcement authority on the EAA belongs and 

should remain.
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Conclusion

In conclusion, I should like to recapitulate very briefly, 

not the details of the legislation but the fundamental issue. We 

live in an extremely competitive world. To those of us in 

industry it is clear that the economic challenges we began to be 

aware of in the last decade will dominate our national life in 

the present one. I have talked about the importance of markets, 

the changing character of industry, and America's reputation as a 

reliable supplier. I believe the more the economic work of the 

world is shared among nations, my computer example, the more 

important it is that we be able to exploit our own strengths

unfettered. Finally, if America is to remain the preeminent
t 

industrial power, and we must, we cannot afford to be the

supplier of last resort. 

Thank you.
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Mr. BONKER. We will proceed with the next witness. When must 
you leave, Mr. O'Keefe?

Mr. O'KEEFE. I have a 4:15 plane.
Mr. BONKER. We will proceed quickly, and then open for ques 

tions. Mr. Murrer, we are anxious to hear from you. Maybe you 
have some thoughts on import sanctions.

STATEMENT OF ALFRED J. MURRER, CHAIRMAN, GLEASON 
WORKS, REPRESENTING THE NATIONAL MACHINE TOOL 
BUILDERS' ASSOCIATION, ACCOMPANIED BY JIM MACK, 
PUBLIC AFFAIRS DIRECTOR, NATIONAL MACHINE TOOL 
BUILDERS ASSOCIATION
Mr. MURRER. Good afternoon, Mr Chairman.
I appreciate the opportunity, and I will comment on that.
My name is Alfred J. Murrer I am chairman of the Gleason 

Works. We are located in Rochester, NY. We are a major machine 
tool and automatic transfer systems company. I am also a director 
of the National Association of Manufacturers. There are 213 direc 
tors, and we do not necessarily always agree with our chairman. I 
am chairman of the Rochester, NY, Chamber of Commerce. I am 
appearing on behalf of the National Machine Tool Builders Asso 
ciation, NMTBA. With me today is Jim Mack, on my left, who is 
the public affairs director of NMTBA.

Mr. Chairman, we certainly appreciate this opportunity to ex 
press our views concerning the Export Administration Act which, 
as you know, has very direct and substantial impact on the U.S. 
machine tool industry. We believe that our export performance can 
and must be improved. The degree to which this improvement 
takes place depends in large measure on the criteria which deter 
mines the application of export controls.

Our written statement, and you have a copy of it, sets forth 
NMTBA's strong support for the legislation which was reported by 
the Subcommittee on International Economic Policy and Trade ear 
lier this week I would like to focus here on some key points of par 
ticular concern to us

Let me say right up front that NMTBA continues to oppose any 
trade-related activity that would permit our adversaries to signifi 
cantly and directly increase their military capabilities. Cocom was 
established to assure parallel controls within the West over exports 
of militarily critical products and technology. Unfortunately, many 
of our Cocom allies have adopted a decidedly more flexible inter 
pretation of previously agreed upon controls than we have, and are 
engaging in often blatant violations of agreements which are alleg 
edly multinational.

It may interest you to know, Mr. Chairman, that in 1981 the 
Soviet Union imported approximately 1 billion dollars' worth of 
machine tools. The United States supplied $17 million of that 
market. Clearly, if there is a leakage of machine tool technology, it 
is not, most assuredly, coming from us. The strength of Cocom 
needs to be reinforced, not undermined This situation demands 
that our Government send a strong and unmistakable signal to vio 
lators that their conduct will not be tolerated. The subcommittee 
provided such a signal earlier this week when it adopted Congress-
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woman Snowe's proposal authorizing the imposition of import con 
trols on foreign companies which patently and persistently disre^ 
gard Cocom regulations.

This provision, we feel, should be retained in the bill, and the 
committee report should give clear guidance to our negotiators in 
Cocom in order to assure compliance by our allies with their obli 
gations to control exports for national security purposes.

We realize that this view is not universally shared by the busi 
ness community. When the United States complies with Cocom reg 
ulations but its allies do not, export controls actually work to the 
detriment of the security of the free world in two ways. First, 
Soviet access to militarily critical items is not denied. Second, our 
own critical industrial base is imperiled because the economies of 
scale utilized by our Cocom violating competitors allow them to not 
only capitalize on the export market, but also to flood our domestic 
markets with imports.

Regardless of how you handle the problem, it must be handled. If 
national security controls are to be effective, they must be sensible. 
Therefore, we support the subcommittee's proposals eliminating 
both unilateral national security controls where there is a history 
of U.S. approvals in significant numbers and the elimination of 
validated license controls on strategic products to Cocom and other 
countries which provide controls and enforcements that are paral 
lel to that of the United States of America.

We applaud the subcommittee's recognition that the Militarily 
Critical Technologies List should be incorporated into the Commod 
ity Control List by 1984. Under the conditions currently provided 
in the act for the inclusion of new items on the CCL list, we believe 
the committee report language should provide better guidance to 
the Commerce Department with respect to indexing or other meth 
ods of policing the Commodity Control List as technologies become 
obsolete.

An indexing mechanism which provides for frequent list reviews 
is an essential prerequisite for the realistic imposition of export 
controls. We endorse the subcommittee's requirement that the Gov 
ernment accept applicant's assertions of foreign availability unless 
it is able to present evidence to the contrary.

We also believe requiring licensing authorities to report fre 
quently to Congress with regard to foreign availability decisions 
will help assure that foreign availability determinations will be 
more timely and more accurate. We agree with the subcommittee's 
proposal that a reasonable time limit should be placed upon the 
President's negotiations with our Cocom and other allies for the 
purpose of removing foreign availability before controls are re 
moved. The absence of such a time limit permits negotiations to 
drag on endlessly to the detriment of U S. exporters.

We strongly support with some modifications the foreign policy 
export control reforms adopted by the subcommittee. We support 
the subcommittee's retention of the administration and enforce 
ment of the act by the Department of Commerce.

I know my time is pretty near up, so just a few final points. The 
imposition of export controls for purposes of national security or 
foreign policy curtails not only the ability of our members to trans-



1188

fer the items restricted by such controls, but increasingly their 
ability to market equipment which is not restricted.

Our members report that potential and often lucrative markets 
are lost to them because of the perception overseas that the United 
States, with its well-known propensity for light switch diplomacy 
could impose controls at virtually any time and without any warn 
ing. Without question, the uncertainty and unpredictability of this 
situation hinders the ability of our members to export to the world 
market on a competitive basis.

We urge that in light of this perspective, export controls be ap 
plied as pragmatically as possible. It must be recognized that con 
trols can have long-term unintended and perhaps unforeseen ef 
fects on the export capabilities of American manufacturers and ul 
timately the national security of the United States will be at stake.

I thank you very much for this opportunity to make my presen 
tation, Mr. Chairman.

Chairman ZABLOCKI [presiding]. Thank you, Mr. Murrer. Without 
objection, your complete statement will be made a part of the 
record at this point

[Mr. Murrer's prepared statement follows:]
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PREPARED STATEMENT OF ALFRED J MURKER, CHAIRMAN, GLEASON WORKS, 
REPRESENTING, NATIONAL MACHINE TOOL BUILDER'S ASSOCIATION

I. INTRODUCTION

Good afternoon, my name is Alfred J. Murrer. I am 

Chairman of the Gleason Works located in Rochester, New York. We 

are a ma^or machine tool and automatic transfer systems company. 

Our present employment stands at 3,800. Historically, overseas 

markets have been a very important part of our business. Since 

1970, 73% of our machine tool sales have been to overseas 

customers. We had sales of $179 million in 1982, but because of the 

depressed condition of our industry, we incurred a loss of over $9 

million.

I am also a Director of the National Association of 

Manufacturers, Chairman of the Rochester, NY Chamber of Commerce, 

and a member of the Government Relations Committee of the National 

Machine Tool Builders' Association (NMTBA), a national trade 

association comprised of approximately 400 member companies which 

account for nearly 85% of United States machine tool production, 

with me today is James H. Mack, Public Affairs Directrpr at NMTBA. r

Mr. Chairman, we certainly appreciate yiis opportunity, 

to express our views concerning renewal of the Export Administration 

Act — an issue which, as you know, has direct and very substantial 

impact on the O.S. machine tool industry. We are here to support,
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with some modifications, the measure reported by the Subcommittee on 

International Economic Policy and Trade earlier this week. 

A. The U.S. Machine Tool industry Today

Before proceeding with our comments concerning export 

legislation/ we would like to offer the Committee a brief overview 

of the U.S. machine tool industry and where it is today. NMTBA 

represents those in the business of manufacturing the tools of 

metalworking productivity, including machine tools, cutting, 

grinding and forming machines, electrical and electronic controls, 

universal measuring machines, and automated production systems. The 

American machine tool industry accounts for a very basic and 

strategic segment of the U.S. defense-industrial base — this is the 

industry that builds the machines that are the foundation of our 

military readiness and our ability to respond in the event of a 

national emergency.

For the U.S. machine tool industry, 1981 and 1982 were 

years of retrenchment — sustained decline following six years of 

strength. One of the most accurate indicators of the severity of 

the decline is the industry's rate of new order acquisition. After 

experiencing virtually uninterrupted growth from mid-1975 through 

mid-1980, orders for new machine tools (both metal cutting and metal 

forming) at first leveled off and then began a cyclical decline as 

the nation's economy slipped further into recession.

The unexpected extremity of the 1981-82 recession, 

especially in such major markets for machine tools as the 

automotive, aerospace, farm implement, and construction equipment
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industries, led to a decline in net new orders of nearly 50% in 1982 

— following a drop of 37% in 1981. The cumulative collapse in 

U.S. orders, from the peak in early 1979, is a staggering 81%. 

Unfortunately, industry analysts predict that the outlook for 1983 

will be equally unpromising. Our most recent data indicate that net 

new orders for January, 1983 were 55% below those for January, 1982.

Shipments and employment have also dropped

dramatically. Unfortunately, because of the time that is required 

to build capital equipment like machine tools, shipments necessarily 

follow orders. Thus, although shipments fell about 30% — from $5.1 

billion in 1981 to $3.6 billion in 1982 — they will continue to 

decline in 1983, because of the drop in orders.

In December 1975, at the bottom of the last recession, 

the total employment in the industry was 82,800. Five years later, 

at the peak of the next cycle in May of 1980, the industry's 

employment had grown to 110,000. Since then, however, employment 

has fallen sharply to 68,600 as of December, 1982, the latest month 

for which figures are available. This represents a 37.6% decline in 

employment — a loss of more than 41,000 jobs — in less than two 

and a half years. Total employment thus stands at a level 

substantially below the level that was reached at the bottom of the 

last cycle.

It is particularly distressing to note that the 

decline in employment of production workers is greater than the

purposes of this statement, values are based on current 
dollars.
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decline in overall employment and has reached into the ranks of 

workers with relatively high levels of seniority and competence. 

Industry management is deeply concerned about the implications of 

this development for the industry's competitive position. The 

quality of our industry's products depends to a substantial extent 

on the competence of its production workers. Skilled production 

workers who are laid off and then find other ]obs will be reluctant 

to return to a cyclical industry that is, as documented below, 

seriously threatened by imports. Efficiency and quality are likely 

to suffer, thereby further eroding our industry's competitive 

posture. 

B. Machine Tool Imports: Penetration On An Unprecedented Scale

There are several factors to be considered when

assessing the status of the U.S. machine tool industry. Clearly, 

the recent economic downturn and the decline in the nation's rate of 

capital spending resulting from it have played a significant role. 

Even more significant, however, is the phenomenal influx of imported 

machine tools. Since 1964, America's imports of foreign machine 

tools have increased seven-fold from 4.5% of total consumption 19 

years ago to 35.3% in 1982, based on value. (Exhibit I) As a share 

of units (that is, machines actually installed), imports accounted 

for nearly 43% of U.S. consumption in the first three quarters of 

1982. During this period, orders for U.S. machine tools fell 50%.

As as result of the rising tide of imports, the

machine tool industry's balance of trade was negative for the first 

time in history in 1978. In 1979 the trade deficit reached $400 

million; $513 million in 1980; $455 million in 1981. The industry
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suffered its fifth straight year of negative trade balance in 1982 

with a deficit of 4638 million. (Exhibit II)

We are not suggesting that import sales in our

domestic market are a new phenomenon. However, both the level and 

the character of these sales, particularly within the last several 

years, is unquestionably alarming. Exhibit III, for example, 

clearly illustrtes the dramatic jump in the value of foreign machine 

tools sold in the United States between 1977 and 1981.

The fact that we are losing an increasingly larger share of 

our domestic machine tool market to imports each year is, by itself, 

cause for concern. But perhaps even more disturbing is the changing 

character of that market share — it is increasingly comprised of 

more technologically advanced and defense-sensitive equipment. 

(Exhibit IV) During the first half of 1982, imports, based on 

value, accounted for 53.3% of the numerically controlled (NC) 

lathes, 42.7% of NC machining centers, 43.9% of forging machines, 

and 32.7% of the boring machines purchased in the United States.

It is interesting to note that these very same product 

lines — computer controlled metal cutting machines — have been 

identified by the Defense Department as the most critical to the 

production of weapons systems (and thus subject to the most 

extensive export controls). This leads one to the inescapable 

conclusion that our vital defense base is being eroded and 

threatened by imports.

In addition, our COCOM allies continue to ship machine 

tools to Communist countries (despite the COCOM proscriptions),
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enabling them to achieve greater competitiveness in the U.S. 

market. The national security implications for the United States 

are obvious.

II. THE ABILITY TO ENTER AND REMAIN IN THE WORLD EXPORT MARKET 
IS VITALLY IMPORTANT TO AMERICAN MANUFACTURERS -- INCLUDING 
MACHINE TOOL BUILDERS. HOWEVER, U.S. EXPORT PERFORMANCE 
HAS SHARPLY ERODED IN RECENT YEARS.

A. The Significance Of A Strong Export Market

The strength of our nation's economy depends, in large 

measure, on a thriving export market for American products. A more 

stable dollar, reduction of the spiraling federal deficit, and the 

creation of ]Obs are inextricably linked to healthy export 

performance. In addition, the international influence and prestige 

of the United States can only be enhanced by prolific export 

activity.

Later in this statement, we will document the

importance of exports to the continued health of the U.S. machine 

tool industry. These data indicate that while the U.S. market is 

subject to wide cyclical fluctuations, the world machine tool market 

reflects a pattern of steady growth. These data also show that 

approximately half the consumption of machine tools outside the 

United States exists in the Communist countries. Thus, unless 

export controls are applied multilaterally to the Communist 

countries, the U.S. machine tool industry is placed at a severe 

competitive disadvantage — at home and abroad.

20ne out of every seven U.S. ]Obs is export-dependent.
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For the U.S. machine tool industry/ the vigorous

expansion of export markets has always been a primary objective. In 

light of the current levels of import penetration, however, the 

industry's ability to export on a competitive basis has become 

absolutely essential. Given the importance of export activity to 

America's machine tool builders and our problems with government- 

imposed limitations on exports, we feel it is appropriate to briefly 

apprise the Committee of the ongoing export promotion efforts 

undertaken by NHTBA and its member companies. 

B. Export Promotion Activities Sponsored By NMTBA

NMTBA, on behalf of the American machine tool industry, 

is devoting its own resources to the development and maintenance of 

international markets around the world. The Association has three 

staff directors who spend virtually their full time overseas promoting 

U.S. machine tool exports, with considerable assistance from the 

Department of Commerce.

NMTBA develops seminars and workshops to train our

members' marketing and service personnel on all aspects of interna 

tional trade. We conduct market research analysis to identify 

promising markets for industry development. We have conducted more 

than 40 Industry-Organized, Government-Approved (IOGA) overseas 

promotional activities to help establish a viable foothold in these 

new markets; approximately 15 major promotional events (including 

catalogue shows and international trade fairs) are planned for 1983. 

We sponsor foreign exhibitions so that our members will have more 

opportunities to display their products overseas. We organize reverse
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trade missions to bring foreign buyers to our members' plants. And we 

bring large groups of foreign visitors to the International Machine 

Tool Show in Chicago every two years. In 1982, we attracted more than 

5,600 foreign visitors — despite the depressed economic climate. The 

Commerce Department has worked closely with us in the development and 

implementation of these programs, as have the commercial officers in 

our trade centers and embassies throughout the world.

One year ago, we concluded the most extensive machine 

tool show ever held in Mexico. (In 1981, Mexico surpassed Canada to 

become the U.S. machine tool industry's largest export market.) The 

show, held in conjunction with the Commerce Department and the U.S. 

Trade Center staff in Mexico City, was a resounding success. Despite 

the severe devaluation of the peso, the show registered more than 

4,000 potential end-users of American machine tools and nearly $3 

million in equipment was purchased directly off the show floor.

Last month in Seizing, we held the first formal 

exhibition of American machine tools ever held in the People's 

Republic of China. Our members report that the exhibition was very 

successful. 

C. The Export Outlook For The U.S.

Having acknowledged the importance of sustained export 

activity, it is discouraging to note that in fact, overall U.S. export 

performance is unmistakably on the decline — since 1960, the U.S. 

share of manufactured exports has slid from 22.8% to 6.7% of the world 

total. This decline is evidenced by a rapidly mounting trade deficit 

(the Department of Commerce estimates a staggering $31.8 billion in
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1982) and indications that the competitive edge traditionally held by 

American industry is steadily slipping away. While countries like 

West Germany export 36% of its gross national product (Canada, 27%; 

the United Kingdom, 22%), the United States consumes all but 18% of 

domestic production. Recent statistics indicate that a mere 4% of 

this country's 350,000 manufacturers market their products abroad and, 

of those, 200 industrial 'heavyweights' account for almost 80% of all 

U.S. exports.

Unfortunately, the U.S. machine tool industry is no

exception to our nation's declining share of the world export market. 

When we look at the dollar value of machine tool exports, the results 

appear to be encouraging. But when we view our exports as a percentage 

of all machine tool exports worldwide, the results indicate that our 

industry's share of the international marketplace has seriously eroded 

over the past 20 years. The U.S. portion of the world's machine tool 

exports fell from 21% in 1964 to just 6.7% in 1982, placing us well 

behind West Germany (24.2%) and Japan (13.4%) as a machine tool 

exporting nation.

Consider that in the mid-1960's, American machine tool 

builders supplied approximately one-third of the total global market. 

In other words, one out of every three machine tools consumed in the 

world (including the U.S.) was a product of our domestic machine tool 

industry. By the end of 1982, however, that portion had fallen to 

only one in six. Certainly the overwhelming invasion of our domestic 

market by foreign competition has contributed heavily to this dramatic 

decline. However, this startling reduction can also be attributed to 

our industry's substantial loss of world export market share.



1198

D. The Export Outlook For Our Foreign Competitors

While the U.S. machine tool industry's percentage share 

of the world export market has oscillated since 1972 with a net 

decline of about 8%, Japan's percentage share has increased threefold 

over the past ten years. Exhibit V illustrates that Japan's 

substantial increase during this period has also cut into the 

percentage share of West Germany, the perennial front-runner in 

machine tool exports. West Germany, while still the leader, has seen 

its percentage share of the world export market decline by 12.3% since 

1972.

Machine tool exports to Eastern Europe and the Soviet 

Union also indicate some very revealing trends. In the early 1970's, 

the U.S. established itself as a machine tool exporter to Eastern 

Europe. From 1970-75, U.S. exports to the Eastern Bloc countries 

increased from $7.5 million to $99.4 million, an average annual growth

of 68%. (Exhibit VI) From the peak in 1975, however, tour exports•• r
fell to $20.3 million in 1981 — about where we had beep in 1972.

By contrast, the other major Western suppliers (Japan, 

West Germany, Italy, France and Switzerland) increased their share of 

total machine tool exports to Eastern Europe — beginning in 1975. 

(Exhibit VII) In 1975, these countries accounted for 77% of Eastern 

Bloc machine tool imports; by the end of 1979, that proportion had 

increased to 88%. Interestingly, this 11% gain approximates the U.S. 

share of Eastern Bloc machine tool imports in 1975. (From 1975 to 

1979, the U.S. share of imports to this region fell from 11.3% to

3The most recent year for which complete data are available.
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1.5%.) Obviously, our Western competitors (and, with the exception of 

Switzerland, fellow COCOM members) took up the slack created by our 

relative absence from the East European market during those years.

Consistent with its pattern of machine tool exports to 

Eastern Europe, U.S. shipments to the Soviet Onion declined following 

a peak in 1975 when $89.1 million in U.S. equipment entered the Soviet 

market — 15.7% of total U.S. machine tool exports that year. By 

1982, we were exporting only $1.1 million in machine tools (.2% of our 

total export market) to the Soviets — a cumulative decline of 98% 

over the seven year period; an average annual decline of 25%.

Although information is sketchy with regard to the

Soviet Onion's machine tool imports from other suppliers, we do know 

that the O.S.S.R. is high dependent upon West Germany for imports of 

NC turning machines. Japan is a primary source of the Soviets' 

machining centers. By comparison, the O.S. is definitely not a factor 

in Soviet imports of NC machinery. 

E. The Decline in O.S. Export Performance

The reasons for the decline in O.S. export performance 

(both generally and specifically with regard to the machine tool 

industry) are varied and complex. Certainly, contributing factors 

include: the worldwide recession, the inability of O.S. firms to be 

price competitive in overseas markets, lack of capital investment here

Preliminary data indicate that shipments of O.S. machine 
tools to Eastern Europe remained in the range of 1-2% of the 
region's total imports for 1980-82.
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at home, and the fact that the United States is consistently lagging 

behind its competitors in expenditures for export promotion and 

research and development. It is also true that many American 

manufacturers have been reluctant to enter what they perceive to be 

the complex and overwhelming world of international trade. (In that 

regard, however, we are confident that the Export Trading Company 

Act (P.L. 97-290), favorably reported by this Committee one year ago 

and signed into law last October, will assist in providing sorely 

needed incentives for small and medium-sized businesses to enter the 

export market.)

In addition, NMTBA believes that, in certain 

instances, our government's uneven and often ill-considered 

application of export controls must also be recognized as an 

impediment (albeit unintended) to the export prospects of those who 

manufacture and market American products. We will share with the 

Committee why this is so. 

III. THE EXPORT ADMINISTRATION ACT

We have demonstrated that the opportunity to export on 

a competitive basis is crucial to the U.S. machine tool industry. 

We believe that our export performance can — that it must — be 

improved. The degree to which that improvement takes place depends 

in no small part on the criteria, set forth in the Export 

Administration Act of 1979 (E.A.A.), which determine the application

5Senator John Glenn recently noted that while R & D 
expenditures in the U.S. (as a proportion of GNP) have declined by 
20% since 1964, West Germany, Japan and the Soviet Union have 
significantly increased the proportion of their GNP's devoted to R & 
D investment — by 46%, 32% and 30%, respectively.
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of export controls. The Act expires at the end of this fiscal 

year. We view the reauthorization process as a welcome opportunity 

to acknowledge the progress which has been made and to identify 

those areas where further adjustments may be desirable, and in fact, 

necessary.

Mr. Chairman, our members report that overall,

distinct improvements have been made in the general export licensing 

system since enactment of the E.A.A. four years ago — particularly 

with regard to the notorious delays which plagued the system prior 

to 1979. While we genuinely appreciate the significant changes that 

have been made in that regard, we firmly believe that further 

refinements, enumerated below, will improve the current law. 

A. Administration of the Act

Mr. Chairman, we have long maintained that the

statutory criteria for imposing export controls (and the philosophy 

of those who implement them) are more important than which agency 

administers such controls. However, we believe that the Department 

of Defense already has sufficient authority under the current Act to 

prevent shipments of items which will enhance the military 

capability of a potential adversary. Therefore, we oppose the 

transfer of any further authority to the DOD with regard to the 

licensing process.

We do not object to the transfer of much of the Act's 

enforcement authority (including the responsibility for post-seizure 

investigations) from the U.S. Customs Service to the Department of 

Commerce. (Sec. 103 of H.R. 2761.) However, the competition which
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currently exists between the two agencies is counterproductive and 

should be eliminated.

We believe that the Subcommittee's proposal directing 

the Customs Service to employ targeted rather than random 

inspections of outbound cargo would significantly reduce the 

harassment and delays which currently pervade the inspection 

process. My own company's exports have been subject to these 

unnecessary delays.

Also on the subject of delays, we urge the Committee 

to adopt the Subcommittee's proposal requiring that the "current 

overall 90-day time limitation on licensing decisions be reduced by 

one-third to 60 days. We also support the other procedural reforms 

adopted by the Subcommittee (Sec. 112 of H.R. 2761J . However, we 

believe that these reforms require a greater commitment of resources 

to the staffing of export control agencies with competent personnel 

who have substantial technical expertise in the area they are 

charged with overseeing. The Defense Department, for example, is 

woefully lacking in such technical expertise in our particular area 

of concern — machine tools. We also believe that the 

implementation of these procedural reforms should be subject to 

judicial review, and we urge you to adopt an amendment to the 

Subcommittee's bill making them so. 

B. National Security Controls

Machine tools have long been recognized as essential 

to military production. Therefore, controls imposed for purposes of 

national security have a direct and often substantial impact on our 

members' ability to export much of the equipment they manufacture.
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NMTBA recognizes that our nation's ability to maintain 

a defense-industrial edge over its potential adversaries is 

absolutely essential. In that regard, we continue to adamantly 

oppose any trade-related activity which would permit our adversaries 

to significantly and directly increase their military capabilities.

COCOM was established to ensure a degree of uniformity 

among the major Western trading nations' policies concerning the 

transfer of militarily critical technology. Unfortunately, many of 

our COCOM allies have adopted a decidedly more flexible 

interpretation of export controls than we have — and, in fact, are 

engaging in sometimes blatant violation of agreements which are 

allegedly multi-lateral.

Consider, for example, that approximately 25% of the 

world market (about half of the market outside the U.S.) for machine 

tools lies in the Communist countries. In 1981, the Soviet Union 

imported $1 billion worth of machine tools; the United States 

supplied only $17 million of that market. U.S. machine tool 

builders, then, are effectively denied access to about half of their 

potential export market. But comparaole equipment, manufactured by 

other COCOH members, enters the Communist countries in clear 

violation of COCOM regulations. In 1981, for example, 88% of the 

machine tools going into the Soviet Union came from Western allies 

(and fellow COCOM members); the U.S. share accounted for 

approximately 1,5%.

Although not all of these shipments were in violation 

of COCOM agreements, it is significant that the average unit value



1204

of the machining centers exported by Japan to the Soviet Onion between 

1979 and 1981 ($172,000 in 1979; $160,500 in 1980; $212,650 in 1981) 

was substantially higher than the average unit value of total 

machining center production during those years ($94,950; $93,900; and 

$101,400 respectively). Machining centers of this value are highly 

sophisticated pieces of metalworking equipment and many were of the 

type which our members would be prevented from shipping.

Clearly, Mr. Chairman, if there is a leakage of machine 

tool technology to the Soviet Onion, it most assuredly is not coming 

from us — a fact that the Soviets themselves have acknowledged. 

Commenting last month on the likelihood that Soviet orders for 

machinery and related equipment from the O.S. would be even lower this- 

year, an .economist with the Soviet Ministry of Foreign Trade 

remarked: "Our image of the O.S. is not as an industrial nation, but 

as a supplier of farm products.' In that regard, an American 

representative of a O.S. international trading concern located in 

Moscow recently observed that "in fact, the Soviets have found 

alternate sources of supply [for machinery] and will be reluctant to 

ditch their new trading partners."

The People's Republic of China provides another example 

of COCOM non-compliance. Chinese manufacturers (potential end-users 

of American machine tools) have visited our members' plants, only to 

find that export licenses could not be issued for the equipment they

6 "Cash-Short Soviets Cool to O.S. Firms, But Moscow Nurtures 
Other Trade Ties," The Wall Street Journal, February 16, 1983, p. 34.

7ld.
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wished to purchase. Consequently, their orders were filled elsewhere 

— by other COCOH members.

Practices such as these — increasingly widespread — 

are coming at a time when the strength of COCOM needs to be reinforced,

not undermined. This situation demands that our government send a 

strong and unmistakable signal indicating that such conduct will not 

be tolerated.

The Subcommittee provided such a signal earlier this 

week when it adopted Congresswoman Snowe's proposal authorizing the 

imposition of import controls on foreign companies which patently and 

persistently disregard COCOH regulations.

This provision should be retained in the bill, and the 

Committee report should give clear guidance to our negotiators in 

COCOM, in order to ensure compliance by our allies with their 

obligations to control exports for national security purposes.

Mr. Chairman, when the U.S. complies with COCOM

regulations, but our allies do not, export controls actually work to 

the detriment of the security of the free world — in two ways. 

First, Communist Bloc access to militarily critical items is not 

denied. Second, our own critical industrial base is imperiled because 

the economies of scale utilized by our COCOM-violating competitors 

allow them not only to capitalize on the export market, but to flood 

our domestic market with imports as well.

Statutory authority which allows the President to impose 

import restricitions under conditions which threaten to erode our 

nation's defense posture is clearly consistent with Article XXI of the 

General Agreement on Tariffs and Trade (GATT), which provides that:
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"[njothing is this Agreement shall be construed 
. . . (b) to prevent any contracting party from taking 
any action which it considers necessary for the 
protection of its essential security interest . . . 
(11)relating to the traffic in arms,ammunition and 
implements of war and to such traffic in other goods 
and materials as is carried on directly or indirectly 
for the purpose of supplying a military establishment. 
..." (Emphasis added.)

As Professor Jackson has observed, this "language explicitly gives 

the right of determining necessity to each individual
Q

government." Moreover, "[d]unng the discussion in the original 

GATT section, it was stated that 'every country must have the last
Q

resort on questions relating to its own security. 1 "

NMTBA supports the Subcommittee's proposal prohibiting 

validated license controls on exports of strategic products to COCOM 

and other countries which provide controls and enforcement parallel 

to that of the United States. (Sec. 105(a) of H.R. 2761)

We agree with the Subcommittee that unilateral

national security controls should be eliminated on products where 

there is a history of consistent U.S. approvals in significant 

numbers. (Sec. 105(c) of H.R. 2761)

We argee with the Subcommittee that wider use by the 

Commerce Department of qualified general and distribution licenses 

should be encouraged. We support the Subcommittee's recommendation 

that a new comprehensive operations license for intercorporate 

technology transfers (or transfers to foreign licensees) and a new

8J. Jackson, World Trade and the Law of GATT § 28.4 at 748. 

9 *d. at 749, quoting GATT Doc. Cp.3/20, at 3 (1949).
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service supply license for spare or replacement parts be 

established. (Sec. 104 of H.R. 2761) As Congressman Bonker has 

observed/ a comprehensive operations license "could facilitate trade 

by companies with unblemished records of compliance with export 

controls." 

C. Commodity Control List

We applaud the Subcommittee's recognition that the 

Militarily Critical Technologies List (MCTL) should be incorporated 

into the Commodity Control List (CCL) by 1984, under the conditions 

currently provided in the Act for the inclusion of new items on the 

CCL.

We believe the Committee Report language should

provide better guidance to the Commerce Department with respect to 

indexing or other methods of "policing" the CCL as technology 

becomes obsolete. An indexing mechanism which provides for frequent 

list reviews is an essential prerequisite for the realistic 

imposition of export controls.

An effective indexing system should work both to

remove technologies and products from the CCL as their usage becomes 

commonplace worldwide and to add new militarily critical 

technologies and products as they develop.

Unfortunately, the current practice does not work this 

way. For example, many three axis machine tools remain on the CCL, 

even though they are no longer regarded (here or abroad) as 

"state-of-the-art" manufacturing technology. This leads to 

widespread avoidance of multilateral export controls by our COCOM
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allies, who are decidedly less literal in their interpretation of 

the COCOM list than is our own government, which either denies 

license applications for the shipments of these products or engages 

in the delay-ridden process of seeking exception requests for their 

export from COCOM. The fact that our allies do not often avail 

themselves of the COCOM exception request process does not mean that 

they do not export proscribed items — it means that they have 

simply engaged in their own form of list-indexation and have shipped 

items to our potential adversaries, based on their own 

interpretations of the impact of technological change on the list's 

intended purpose.

By the same token, items are not included on the COCOM 

list, simply because they were developed after the list was 

developed. Robotics is a good example. It may shock the Committee 

to learn that industrial robots are not included on the COCOM list. 

U.S. efforts to include them in the current COCOM list review are, 

we understand, being vigorously resisted by Japan. An indexing 

system would have included them a long time ago.

The advantages of indexing could alternatively be 

achieved, if COCOM list reviews would be conducted on a continual 

basis, instead of the tri-annual basis currently mandated by the 

E.A.A. In either case, technologies and products could be 

systematically added and removed from the Commodity Control List in 

a manner which would distinctly enhance the effective enforcement of 

the list's proscriptions by all parties concerned.

In that regard, we support the Subcommittee's proposal 

which eliminates license requirements based solely on the fact that
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a product contains an imbedded/ non-reprogrammable processor. (Sec. 

105(c) of H.R. 2761) While the proposal would have no immediate 

impact on the machine tool industry (due to other controls which are 

currently in place), we view it as a sizable step forward towards a 

more flexible and realistic application of export controls. 

D. Foreign Availability

NMTBA firmly believes that licensing authorities

should be required to notify Congress in a timely fashion regarding 

the government's efforts to assess foreign availability. Therefore, 

Sec. 106(d) of H.R. 2761 will help ensure that determinations of 

foreign availability will be more accurate — and more timely.

With regard to export license applications under both 

national security and foreign policy controls, we endorse the 

Subcommittee's proposal that the government shall accept applicant's 

assertions of foreign availability, unless able to present evidence 

to the contrary. (Sec. 106(c) of H.R. 2761) This provision strikes 

us as eminently reasonable. Our members have, in the past, 

submitted the catalogues of foreign manufacturers, as well as 

articles and pictures from trade journals, with their license 

applications. The U.S. government has considered this material 

inadequate for purposes of proving foreign availability. Numerous 

executives from our member companies, upon returning from visits to 

factories in the controlled countries, have offered to submit sworn 

affidavits attesting to the equipment they have seen installed in 

these countries. The U.S. agencies involved with processing the 

licenses have never seriously considered that such affidavits might
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help establish foreign availability and, consequently, have never 

asked for them.

Finally, we agree with the Subcommittee that a 

reasonable time limit should be placed upon the President's 

negotiations with our COCOM and other allies for the purpose of 

removing foreign availability, before controls are removed (Sec. 

106(b) of H.R. 2761). The absence of such a time limit permits 

negotiations to drag on interminably to the detriment of U.S. 

exporters. 

E. Foreign Policy Controls

We generally question the effectiveness of using trade 

as a foreign policy "weapon." However, we recognize that there are 

perhaps occasions in which it may be appropriate to make 

international statements of policy by imposing foreign policy 

controls on selected exports. We strongly believe that such 

controls should be applied with a view toward recognizing the 

overall economic impact on American exporters.

Mr. Chairman, with regard to the criteria by which 

foreign policy controls are imposed, we feel that some changes are 

long overdue.

The Subcommittee has required the President to consult 

with our allies before imposing foreign policy controls and to 

report to Congress on the results of both these consultations and 

the consultations with affected U.S. industries which are already 

required under the Act (Sec. 107 of H.R. 2761).

Ue favor a much stronger proposal, which, we 

understand, is likely to be offered as an alternative to Sec. 107 of
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H.R. 2761. This alternative proposal would change the current 

requirement that the President "consider" certain factors before 

imposing new controls to a requirement that he "determine" these 

factors. Foreign policy controls should only be imposed if the 

President determines that they will achieve their intended foreign 

policy objective, and that other countries will support the 

imposition or expansion of the controls. We believe that such a 

change would place the burden of proof for justifying controls where 

it most appropriately belongs — on the President.

New foreign policy controls should have only a

prospective effect on those contractual agreements existing at the 

time the controls are imposed — retroactive application should be 

prohibited. (Sec. 108 of H.R. 2761) U.S. producers should be 

protected against the risk of contract interruption brought about by 

the imposition of new foreign policy controls. The current Act's 

failure to do so is perhaps the greatest contributor to America's 

reputation as an unreliable trading partner.

In addition, we urge this Committee to give serious 

consideration to the adoption of H.R. 1565 at the appropriate time. 

H.R. 1565 authorizes the overseas Private Investment Corporation to 

establish a financially self-sustaining program of insurance to 

protect U.S. firms against damages and losses due to the imposition 

of future U.S. controls on exports to achieve foreign policy goals. 

We are confident that in addition to making the current law more 

equitable for those who do export, H.R. 1565 will encourage 

previously reluctant exporters (primarily small businesses) to enter 

the market.

28-755 0-86-39
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The well-being and development of U.S. foreign

investments and commerce should be a primary objective of U.S. trade 

policy. The extra-territorial application of U.S. export controls 

to foreign subsidiaries clearly interferes with the accomplishment 

of that objective. Therefore, we support the Subcommittee's 

limitation of the application of new foreign policy controls to 

exports from the United States of items produced in the United 

States. (Sec. 110(a) of H.R. 2761)

While we find it difficult to envision a situation 

where it should be necessary to impose new foreign policy controls 

either retroactively or extratemtorially, we believe that the 

Subcommittee's proposal requiring prior Congressional approval of 

such action is an appropriate safeguard. (Sec. 110(b) of H.R. 2761)

The reforms of foreign policy export controls proposed 

by the Subcommittee are a major step in the right direction. These 

reforms will help make U.S. exports more competitive — without 

unnecessarily impeding the President's authority to employ the Act 

in the conduct of foreign policy. We urge their enactment, subject 

to the modifications we have suggested. 

F. Enforcement of the Act

NMTBA supports Section 102 of H.R. 2761, which

provides that anyone convicted of a violation under Secton 5 of the 

E.A.A. shall forfeit any property interest or proceeds related to 

the goods or technology that were the subject of the violation, and 

which makes it a criminal offense to (1) possess restricted items 

with the intent to illegally export and (2) to conspire to illegally
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export restricted items. Voluntary disclosures of inadvertent 

violations should, however, be taken into account when penalties are 

assessed. As a trade-off, penalties for willful violations might be 

increased.

In addition, we believe that in the interest of

fairness, the Commerce Department should accompany license denials 

with sufficient information upon which to base an appeal. 

G. Authorization for Export Promotion

NMTBA sincerely appreciates Congressman Bonker's 

creation of a new title in the Act geared specifically toward 

furthering export promotion efforts. Export promotion activity 

(such as trade development and overseas marketing assistance) is an 

integral part of balanced export legislation — as Congressman 

Bonker has noted, the E.A.A. "is one of the few existing statutes 

which defines U.S. export policy, and it is entirely restrictive." 

We also believe that the Subcommittee's proposal goes hand-in-hand 

with another recent export promotion initiative — the Export 

Trading Company Act of 1982. 

H. The "China Differential"

The Subcommittee's inclusion of a provision mandating 

implementation of the so-called "China differential" proposed by the 

Reagan Administration in 1981, focuses sorely needed attention on 

China's potential as a major export market for high technology 

products from the United States. (Sec. 105(b) of H.R. 2761) We 

have recognized that potential for some time. As noted earlier, 

NMTBA coordinated in early April the first formal exhibition of
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American machine tools ever held in the People's Republic of China. 

Mr. Chairman, while it is unfortunate that the inclusion of this 

provision is necessary, we are hopeful that it will prompt greater 

realization of U.S. export potential in China, based upon a 

recognition of geo-political realities. 

IV. CONCLUSION

Mr. Chairman, we have presented some rather startling 

evidence here this afternoon with regard to the declining 

competitive posture of the U.S. machine tool industry and the 

erosion of our defense industrial base. However, we hope that 

nothing we have said has conveyed the impression that our industry 

is either incapable or unwilling to compete. On the contrary, we 

believe that American machine tool builders have what it takes to 

meet competitive challenges from overseas. Today, our members are 

producing machines that can do many times the work of previous 

generations of machines — with greater speed, accuracy and 

economy. Computerization, robotics and other new automation 

technology have laid the foundation for significant gains in the 

years ahead. But to realize these gains and to pass them on to our 

defense base, American industry must have the opportunity to compete 

on equal footing. That is all we ask.

We ask the Committee to keep in mind that the

unnecessary imposition of export controls, particularly in the face 

of foreign availability, curtails not only the ability of our 

members to transfer the items restricted by such controls, but, 

increasingly, their ability to market equipment which is not
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restricted. Our members report that potential and often lucrative 

markets are lost to them because of the perception overseas that the 

U.S., with its well-known propensity for "light switch" diplomacy, 

could impose controls at virtually any time and without any 

warning. Without question, the uncertainty and unpredictability of 

this situation hinder the ability of our members to export to the 

world market on a competitive basis. For example, our members 

frequently find themselves unable to answer, with any assurance, 

such reasonable questions as, "Will spare parts, replacement 

machinery, and service personnel be readily available?"

We have also demonstrated that the unilateral

application of export controls also strengthens the ability of our 

foreign competitors to marke-t their products in the United States — 

thereby weakening the national security those controls were intended 

to preserve.

We urge, therefore, that in light of this perspective, 

export controls be applied as pragmatically as possible. It must be 

recognized that controls can have long-term, unintended and perhaps 

unforeseen effect on the export capabilities of American 

manufacturers, and ultimately, on the national security of the 

United States.

Thank you.
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Chairman ZABLOCKI. Mr. Baize.
STATEMENT OF JOHN BAIZE, WASHINGTON PROGRAM MANAGER, 

AMERICAN SOYBEAN ASSOCIATION
Mr. BAIZE. Thank you, Mr. Chairman.
I am John Baize, the Washington program manager of the Amer 

ican Soybean Association. I am pleased to have this opportunity 
today to present the views of my organization, the organization 
representing the Nation's soybean growers, and that of several 
other organizations concerned with the Export Administration Act.

Those organizations besides the American Soybean Association 
are the Grain Sorghum Producers Association, the National Coun 
cil of Farmer Cooperatives, the National Association of Wheat 
Growers, the National Gram Trade Council, the National Grange, 
the National Cotton Council, the National Corn Growers Associa 
tion, and the National Soybean Processors Association.

Several of the representatives of those associations are here 
today, and I think it is worth pointing out that anyone who knows 
about agricultural policy to find that many organizations in agri 
culture supporting one testimony is a pretty good indication of the 
concern of the industry.

American farmers have an enormous stake in exports. In 1982, 
the United States exported over $39.1 billion in agricultural com 
modities and had an agricultural trade surplus of $23.7 billion. One 
hi three acres of U.S. farmland produces for the export market, 
with two-thirds of our wheat and over one-half of our cotton, soy 
bean, and rice sold into the export market. Put simply, exports are 
the key to American agricultural profitability.

COST OF AGRICULTURAL EMBARGOES

To a large extent, this agricultural export success has come not 
because of our Government but in spite of our Government. Four 
times in the past decade, American agriculture has been the target 
of export embargoes. The first embargo was in 1973. That one im 
pacted my industry—the soybean industry—with the embargo of 
soybeans, all soybean products, and cotton seed and cotton seed 
products. It was imposed against all countries for reasons of short 
supply.

In 1974, for reasons, of short supply supposedly, an embargo 
against all grains and soybeans to the Soviet Union. In 1975, again, 
for uncertain crop supply and foreign policy reasons, controls 
against the Soviet Union on all grains and soybeans. And finally, 
in 1980, controls against the Soviet Union of all grain, seed, soy 
beans, meat, poultry, dairy products, and animal fats Those were 
imposed in response to the Soviet invasion of Afghanistan.

The cost of these embargoes to American farmers has been enor 
mous. We estimate U.S. soybean farmers alone lost a minimum of 
$12 billion in decreased crop value as a result of the four embar 
goes. Overall, most agree the net loss of the 1980 embargo to the 
American farmers is as much as $40 billion. Clearly, a major 
reason for the severe recession plaguing American agriculture over 
the last 2 years has been the embargo and the continuing trade 
sanctions against the Soviet Union.
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Aside from the direct monetary loss resulting from the four em 
bargoes, the cumulative effect on America's reputation as a de 
pendable supplier arguably has done more to impact American 
farmers determined never again to be in the position of having the 
United States cut off their needed supplies of soybeans. The Japa 
nese and Europeans responded to the 1973 soybean embargo by col 
lectively investing millions, many say in excess of $1 billion, to de 
velop an alternate supply of soybeans in Brazil and Argentina. As 
a result, Brazilian soybean production doubled by 1975 and quadru 
pled by 1980.

Argentina's soybean production has expanded twelvefold since 
1973. While the U.S. is still the dominant world supplier of soy 
beans to the world, we are increasingly facing strong competition 
worldwide from Brazil and Argentina. The 1973 embargo was the 
catalyst for that competition, and we will suffer from it permanent 
ly. Clearly, it was the 1980 embargo against the Soviet Union 
which has impacted American agriculture most significantly.

With the imposition of the embargo, the President canceled out 
standing commercial export contracts for 15.9 million metric tons 
of corn and wheat, 1.3 million metric tons of soybeans and soybean 
products, and several thousand tons of poultry and other products. 
Those commodities, the sale of which had already been accounted 
for in the market, were thrust on the U.S. market again, causing 
precipitous decline in prices and loss in farmer income.

The Soviet Union responded predictably to the embargo by seek 
ing their import needs from other suppliers. They bought wheat 
from Canada, Australia, Argentina, Europe, and even India. They 
bought corn from Brazil, Argentia, South Africa, and Thailand. 
They bought soybeans from Brazil and Argentina, soybean meal 
from Brazil, Argentina, and the European Community. Vegetable 
oil was acquired from Malaysia, Europe, and Brazil, manioc from 
Thailand. Poultry was purchased from Brazil and Europe, and beef 
and mutton was imported from Australia and New Zealand.

Thus, the Soviets were able to get all of the imports of food and 
feed they needed from our competitors, largely our allies. They 
were forced to pay somewhat higher prices for a while, but they 
still acquired the supplies they needed. Since the embargo was im 
posed, the Soviets have signed long-term commodity supply agree 
ments with five major suppliers, Australia, Canada, Brazil, Argen 
tina, and France

Before the 1980 embargo, the United States had 75 percent of the 
Soviet market. Now that the embargo is over, the U.S. share is 
only 25 percent, even though total Soviet imports are greater than 
before the embargo.

While it is clear U.S. agriculture has suffered severe long-term 
losses from past embargoes, that is not probably the greatest prob 
lem. We are no longer viewed as reliable suppliers, and too often 
viewed as the food and fiber supplier of last resort. The embargoes 
have provided our competitors with windfall profits and enormous 
incentives to expand production. They have and will respond to 
those incentives and become even greater competitors. Our custom 
ers abroad have been incited to increase their own food self-suffi 
ciency in a way of reducing their dependence on the unreliable 
United States. These costs we will bear for years.
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We wonder what has been accomplished by these embargoes. In 
flation was 4 percent in 1973, when the Nixon administration im 
posed the embargoes on soybeans. It is 6 percent today. There are 
more Soviet troops in Afghanistan today, according to news re 
ports, than there were when the embargo was imposed or lifted. 
United States-Soviet relations appear, at least on the surface, to be 
worse then they have been for several years. From our vantage 
point, it appears the United States has substantially less influence 
over the Soviets than we did before the embargo because of our re 
duced share of the Soviet market

LEGISLATIVE RECOMMENDATIONS

Because of this and in order to protect what we believe is the 
livelihood of our industry, we offer the following recommendations 
for your consideration in the Export Administration Act In order 
to protect American agriculture from future futile embargoes such 
as that that occurred in 1980, we urge you to eliminate the Presi 
dent's authority to impose foreign policy export controls on agricul 
tural commodities. The record is clear such embargoes are not ef 
fective. They are totally unenforceable, since other nations are 
quick to provide supplies withheld by the United States, and be 
cause it is virtually impossible to control transshipment of U.S. 
export to other nations. Worst of all, foreign policy embargoes force 
the agricultural sector to bear the cost of our foreign policy.

American agriculture will be more than willing to bear its share 
of the cost of an embargo imposed to protect our national security, 
but we are not willing to bear the cost of embargoes imposed be 
cause someone from the National Security Council thinks it will 
enhance our foreign policy. I think on that point, I might relate a 
comment that was made to my president and me last year by an 
official in the National Security Council. He said, you have got to 
understand, now and then we are going to have an embargo 
against the Soviet Union even when we know it will not do any 
good and when we know it will cost us enormously. We have to do 
it and suffer that cost to show the strength of our convictions in 
opposition to the policies of the Soviet Union. I know that official 
was around in 1980 when the embargo was imposed, and I would 
only say to him, he did not suffer any costs in 1980. He got a raise 
during that period. It was our farmers who paid the cost that he 
was so willing to get involved with.

The other point we would like is a foreign participation require 
ment, and a 90-day time limit. A look back at the 1980 embargo 
indicates two critical areas we feel deserve attention First, there 
was no strict requirement the President get other suppliers to par 
ticipate in the embargo against the Soviets, nor was he required to 
lift the embargo once it became evident the Soviets were getting 
needed supplies elsewhere.

Second, once the embargo was imposed, it took a positive action • 
on the part of the President to lift it Even though many in the 
administration chose to lift the embargo, there was a concern that 
its lifting would send the wrong signal to the Soviets and American 
people. The result of the two factors was a totally ineffective em 
bargo being maintained far too long.
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We urge Congress to mandate the President to seek multilateral 
commitments from other food and fiber supplying nations of their 
participation in the embargo prior to imposing such an embargo. 
Further, any export controls imposed by the President should be 
limited to 90 days. Should the President desire to extend the con 
trols beyond 3 months, he should be required to determine that the 
controls are achieving their objective, and that other nations are 
not exporting competing commodities to the target nation. If other 
nations are violating the embargo, the President should be prohib 
ited from imposing the controls.

We are in complete support of the contract sanctity provision in 
cluded in Congressman Bonker's bill which provides absolute sanc 
tity for commercial export contracts entered into prior to the impo 
sition of export controls. The contract sanctity provision should 
apply to embargoes imposed either for foreign policy or short 
supply reasons.

America must respect the sanctity of export contracts on all 
products if we are to regain our reputation as a dependable suppli 
er. The Bonker amendment will guarantee America's customers 
that the United States will honor its export contracts as much as it 
is supposed to honor its diplomatic commitments. Under no circum 
stances will the agricultural community support any weakening at 
all of the export contract sanctity provisions for agricultural com 
modities included in the CFTA bill of 1982. That provision guaran 
tees the sanctity of agricultural export contracts entered into prior 
to an embargo where delivery was to take place within 270 days of 
the date the embargo was imposed.

We consider that law to be absolutely essential if American agri 
culture is to compete in the export market. We also urge the sup 
port of the prohibition on extraterritorial application of controls. 
We urge Congress to prevent the President from applying any 
export controls extraterritorially. Such application of U.S. laws 
beyond our boundaries only offends other nations and puts foreign 
subsidiaries of U.S. firms in extremely difficult legal positions. Cer 
tainly, the United States would take offense to any nation attemp- 
tig to apply its laws to the United States, and we should not be so 
bold as to try to apply our policies to the controls of other nations.

Finally, we support the testimony which has been offered by rep 
resentatives of ECAT, the Business Roundtable, and others with re 
spect to the nonagricultural trade. We certainly sympathize with 
the concerns of the nonagricultural exporters, and recognize the 
United States must be viewed as a reliable supplier of all products 
for its overall reputation to be enhanced. There is little doubt the 
U S. pipeline sanctions of 1982 undermined America's dependable 
supplier reputation abroad for all products, including agricultural 
commodities.

We appreciate this opportunity to offer our suggestions and rec 
ommendations for your consideration, and I will be happy to 
answer any questions you may have. Thank you.

[Mr. Baize's prepared statement follows:]
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PREPARED STATEMENT OF JOHN BAIZE, WASHINGTON PROGRAM MANAGER, AMERICAN
SOYBEAN ASSOCIATION

Mr. Chairman:

I am John Baize, Washington Program Manager of the American 
Soybean Association (ASA). ASA is a national organization represent 
ing the nation's soybean farmers. Today, however, I am pleased to 
testify on behalf of the following organizations concerned with the 
reauthorization of the Export Administration Act:

American Soybean Association
Grain Sorghum Producers Association
National Council of Farmer Cooperatives
National Association of Wheat Growers
National Grain Trade Council
National Grange
National Cotton Council
National Corn Growers Association
National Soybean Processors Association

American farmers have an enormous stake in exports. In 1982, the 
U.S. exported over S39.1 billion in agricultural commodities and had 
an agricultural trade surplus of $23.7 billion. One in three acres of 
U.S. farmland produces for the export market, with two-thirds of our 
wheat and over half of our cotton, soybeans and rice sold into the 
export market. Put simply, exports are the key to American agricul 
tural profitability.

To a large extent, America's agricultural export success has come 
about in spite of the actions of our government. Four times in the 
past decade, American agriculture has been the target of export 
embargoes. The four embargoes are summarized below.

EMBARGO SUMMARY

Date__________Country Products •Reason

June 27, 1973 All Soybeans, soybean
products, cottonseed 
and cottonseed prods.

Oct. 7, 1974 USSR All grains and soybeans

Aug. 11, 1975 USSR

Jan. 4, 1980 USSR

All grains and soybeans

All grain seed, soybeans, 
meat, poultry and dairy 
products. Animal Fats

Control domestic 
prices

Control domestic 
prices, foreign 

policy

Uncertain crop 
supply, foreign 

policy

Foreign policy 
USSR Invasion of 
Afghanistan

Some may argue the embargoes of 1974 and 1975 were not foreign 
policy related, but the fact that they were aimed only at the Soviet 
Union is proof of their foreign policy nature. Thus, in the last 
decade U.S. farmers have experienced one short-supply and three 
foreign policy embargoes.

The cost of these embargoes to American farmers has been
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enormous. We estimate U.S. soybean fanners alone have lost a minimum 
of $12 billion in decreased crop value as a result of the four embar 
goes. Overall, most agree the net loss of the 1980 embargo to Ameri 
can farmers is as high as $40 billion. Clearly, a ma^or reason for 
the severe recession plaguing American agriculture over the last two 
years has been the embargo and the continuing trade sanctions against 
the Soviet Union.

Aside from the direct monetary loss resulting from the four 
embargoes, their cumulative effect on America's reputation as a 
dependable supplier arguably has done more to impact American farmers. 
Determined to never again be in the position of having the United 
States cat off their needed supplies of soybeans, the Japanese and 
Europeans responded to the 1973 soybean embargo by collectively 
investing millions to develop an alternate supply of soybeans in 
Brazil and Argentina. As a result, Brazilian soybean production 
doubled by 1975 and quadrupled by 1980. Argentina's soybean produc 
tion has expanded 12-fold since 1973. While the U.S. is still the 
dominant world supplier of soybeans to the world market we are in 
creasingly facing strong competition worldwide from Brazil and Argen 
tina. The 1973 embargo was the catalyst for that competition and we 
will suffer from it permanently.

Clearly it was the 1980 embargo against the Soviet Union which 
has most impacted American agriculture. With the imposition of the 
embargo the President cancelled outstanding commercial export con 
tracts for 15.9 million metric tons of wheat and corn, 1.3 million 
metric tons of soybeans and soybean products, and several thousand 
tons of poultry and other products. Those commodities, the sale of 
which had already been accounted for by the market, were thrust back 
on the U.S. market causing a precipitous decline in U.S. prices and 
farmer income. The Soviet Union responded predictably to the embargo 
by seeking their import needs from other suppliers. They bought wheat 
from Canada, Australia, Argentina, Europe and even India. They bought 
corn from Brazil, Argentina, South Africa and Thailand. They bought 
soybeans from Brazil and Argentina, soybean meal from Brazil, Argen 
tina and the European Community. Vegetable oil was acquired from 
Malaysia, Europe and Brazil. Manioc was acquired from Thailand. 
Poultry was purchased from Brazil and Europe, and beef and mutton was 
imported from Australia and New Zealand.

Thus, the Soviets were able to get all of the imports of food and 
feed they needed from our competitors, largely from our allies. They 
were forced to pay somewhat higher prices for a while, but they still 
acquired the supplies they needed. Since the embargo was imposed the 
Soviets have signed long-term commodity supply agreements with five 
major suppliers; Australia, Canada, Brazil, Argentina and France. 
Before the 1980 embargo, the U.S. had 75% of the Soviet market. Now 
that the embargo is over the U.S. share is only about 25% even though 
total Soviet imports are greater than before the embargo.

While it is clear U.S. agriculture has suffered severe long-term 
losses from past embargoes we are no longer viewed as reliable sup 
pliers, and too often viewed as the food and fiber supplier of last 
resort. The embargoes have provided our competitors with windfall 
markets and enormous incentives to expand their production. They have 
and will respond to those incentives, and become even greater competi 
tors. Our customers abroad have been incited to increase their own 
food self-sufficiency as a way of reducing their dependence on the
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U.S. These costs will be borne for years.

On the other hand, American agriculture questions what has been 
achieved by past embargoes. Inflation was 4% in 1973 when the short- 
supply soybean embargo was imposed, it was 6% in 1982. There are more 
Soviet troops in Afghanistan today than there were when the embargo 
was imposed or lifted. U.S.-Soviet relations appear, at least on the 
surface, to be worse than they have been for several years. From our 
vantage point, it appears the U.S. has substantially less influence 
over the Soviets today than we did before the embargo because of our 
reduced share of the Soviet market.

In order to protect American agriculture from future embargoes 
the organizations I represent today offer the recommendations listed 
below for inclusion in the Export Administration Act. Some may 
question why American agriculture seeks greater protection than the 
agricultural export contract sanctity statute included in the Commod 
ity Futures Trading Act of 1982. Certainly we cherish that provision. 
However, contract sanctity only prevents a President from forbidding 
the export of previously sold commodities. It does not prevent a 
President from unjustifiably forbidding future sales. If we are to 
restore our international reputation as a dependable supplier of food, 
feed and fiber, we must have protection from the unjustified use of 
agricultural commodities as a tool of foreign policy.

1. Exempt Agricultural Commodities From Foreign Policy Controls

In order to protect American agriculture from future futile 
embargoes such as occurred in 1980, we urge you to eliminate the 
President's authority to impose foreign policy export controls on 
agricultural commodities. The record is clear such embargoes are not 
effective. They are totally unenforceable since other suppliers are 
quick to provide supplies withheld by the U.S. and because it is 
virtually impossible to control transshipments of U.S. exports to 
other nations. Worst of all, foreign policy agricultural embargoes 
force the agricultural sector to bear the costs of our foreign policy. 
American agriculture will be more than willing to bear its share of 
the costs of an embargo imposed to protect our national security, but 
we are not willing to bear the cost of embargoes imposed because 
someone from the National Security Council thinks it will enhance our 
foreign policy.

2. Foreign Participation Requirement, 90-Day Limit

A look back at the 1980 embargo indicates two critical areas which 
we feel deserve correction. First, there was no strict requirement 
that the President get other suppliers to participate in the embargo 
against the Soviets, nor was he required to lift the embargo once it 
became evident the Soviets were getting needed supplies of agricul 
tural commodities elsewhere. Second, once the embargo was imposed it 
took a positive action on the part of the President to lift it. Even 
though many in the Administration chose to lift the embargo there was 
a concern that its lifting would send the wrong signal to the Soviets 
and to the American people. The result of these two factors resulted 
in a totally ineffective embargo being maintained for too long.

We urge Congress to mandate the President to seek multilateral
commitments from other food and fiber supplying nations of their
participation in the embargo prior to imposing such an embargo.
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Further, any export controls imposed by the President should be 
limited to 90 days in duration. Should the President desire to extend 
the controls beyond three months, he should be required to determine 
that the controls are achieving their objective, and that other 
nations are not exporting competing commodities to the target nation. 
If other nations are violating the embargo the President should be 
prohibited from reimposing the controls.

3. Adopt the Bonker Provision on Contract Sanctity

We are in complete support of the contract sanctity provision 
included in Congressman Don Bonker's bill which provides absolute 
sanctity for commercial export contracts entered into prior to the 
imposition of export controls. The contract sanctity provision should 
apply to embargoes imposed either for foreign policy or short-supply 
reasons. America must respect the sanctity of export contracts on all 
products if we are ever to regain our reputation as a dependable 
supplier of agricultural commodities. The Bonker amendment will 
guarantee America's customers that the U.S. will honor its export 
contracts.

Under no circumstances will the agricultural community support any 
weakening of the export contract sanctity provision for agricultural 
commodities included in the Commodity Futures Trading Act of 1982. 
That provision guarantees the sanctity of agricultural export con 
tracts entered into prior to the imposition of an embargo where 
delivery is to take place within 270 days of the date the embargo is 
imposed. We consider that law to be absolutely essential if American 
agriculture is to compete in the export market.

4. Prohibition on Extraterritorial Application of Controls

In order to protect U.S. exporters with foreign subsidiaries, we 
urge Congress to prevent the President from applying any export 
controls extraterritorially. Such application of U.S. laws beyond our 
boundaries only offends other nations, and puts foreign subsidiaries 
of U.S. firms in extremely difficult legal positions. Certainly the 
U.S. would take offense to any foreign nation attempting to apply its 
laws to the U.S. and we should not attempt the opposite.

5. Support of ECAT — Business Roundtable Recommendations

The agricultural organizations I represent strongly support the 
testimony presented by the representative of the Emergency Committee 
for American Trade (ECAT) and the Business Roundtable for non-agricul 
tural trade. We certainly sympathize with the concerns of non- 
agricultural exporters, and recognize the U.S. must be viewed as a 
reliable supplier of all products for its overall reputation to be 
enhanced. There is little doubt the U.S. pipeline sanctions of 1982 
undermined America's dependable supplier reputation abroad for all 
products, including agricultural commodities. We urge you to adopt 
the proposals suggested by the ECAT — Business Roundtable representa 
tives .

I appreciate this opportunity to offer comments on the renewal of 
the Export Administration Act. We commend the Committee for its 
recognition of the needs of American exporters. I will be pleased to 
answer any questions the Committee may have.
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Chairman ZABLOCKI. Thank you, Mr. Baize We will ask ques 
tions of you gentlemen as a panel. First, I want to apologize. I was 
late because I was chairing another meeting. I knew Congressman 
Bonker had to leave for Washington, so we split the chairing of 
this afternoon's meeting between us.
IMPORT SANCTIONS AS A PENALTY FOR VIOLATION OF EXPORT CONTROLS

I have had an opportunity to glance through your testimony, Mr. 
O'Keefe, and I heard the others. I gather from your statements 
that the business community is divided on one issue—whether 
import controls should be imposed as a penalty for multilateral 
export controls. Is that correct?

Mr. MURRER. Can I answer the question? I think even in our own 
industry, the machine tool industry, we have a question, and I 
might cite an example. If I were an importer of NC lathes and NC 
milling machinery—these are sophisticated machines—there is no 
question I would be 100 percent for import controls if I knew there 
were 5,000 of these sitting in warehouses at the present time in 
Washington and Seattle. If I am an exporter of a unique item like 
my company happens to be, and Japan in this case happens to be 
100 percent Gleason, I might take the other viewpoint.

The viewpoint I have taken is the majority viewpoint of 16 ex 
ecutives of the National Machine Tool Builders' Association's gov 
ernment relations committee, in support of import controls.

Chairman ZABLOCKI. If the import control provision remains in 
the bill, it will result in the bill being referred sequentially to the 
Committee on Ways and Means. That could considerably delay 
House consideration of this legislation. Would you gentlemen want 
to see that occur?

Mr. MURRER. Could I have Mr. Mack respond to that? We have 
discussed that somewhat, and he is my expert.

Chairman ZABLOCKI. Mr. Mack.
Mr. MACK. I am Jim Mack, public affairs director, NMTBA. First 

of all, I think there would be some question whether this provision 
would occasion a sequential referral to Ways and Means. If in the 
judgment of the parliamentarian of the House that would occur, we 
certainly would not be interested in having the legislation delayed 
by referral to another committee. We do feel strongly about the 
provision, but we would not want to hold up the legislation. We do 
think the problem that Mr. Bonker highlighted earlier about 
Cocom violations by our allies and the divergence of controls 
among Cocom countries is a very, very serious problem that im 
pacts very negatively on our industry and others that are subject to 
multilateral controls and where the same thing happens.

And if you do not resolve it this way, I would hope that the com 
mittee would give some thought to coming up with some solutions 
to this problem, because this is one that our association and others 
felt in the Congress was really the only—sort of the last resort as 
to how to respond to patent, persistent, consistent violations of 
agreements which these other countries have themselves made to 
the clear detriment of the United States and of the national securi 
ty of the entire West.

Chairman ZABLOCKI. Mr. O'Keefe.
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Mr. O'KEEFE. Mr. Chairman, the business community, like the 
Congress, is not monolithic, and the question is, What does the ma 
jority want? What is the general feeling? And our position on 
import controls is the same as the Business Roundtable, the 
Chamber of Commerce, and ECAT, and I respect my associates 
here having a somewhat different position. We believe that import 
controls are a blunt instrument, and we really worry about the fact 
that we try to influence our Cocom partners by hitting them over 
the head with a stick, and Mr. Bonker said that we ought to find 
some way to be able to persuade them, and my reply to that is, I 
would sure like to be able to find some way to persuade the execu 
tive branch before I try to take on sovereign nations.

Chairman ZABLOCKI. I see my time has expired.
Mr. Roth.
Mr. ROTH. Thank you, Mr. Chairman. I was going to ask Mr. 

O'Keefe a question, but did you say you had a plane leaving at 
4:15?

Mr. O'KEEFE. I will stay here.
REPEAL OF FOREIGN POLICY CONTROL AUTHORITY

Mr. ROTH. If you have a plane at 4:15, I think we will have to let 
you go, because it will take you that time to get to the airport. I 
was going to ask you a question on foreign policy controls.

Mr. O'KEEFE. Oh, go ahead. Go ahead. I can run fast.
Mr. ROTH. Do you favor the repeal of section 6 in this act on for 

eign policy controls.
Mr. O'KEEFE. No, we support the Bonker bill on that.
Mr. ROTH. You are in favor of foreign policy controls, as I under 

stand it.
Mr. O'KEEFE. We are in favor of the Bonker bill on that provi 

sion.
ECONOMIC LOSS DUE TO FOREIGN POLICY EXPORT CONTROLS

Mr. ROTH. On page 8 of your testimony, you mention that NAM 
conducted a survey. You said that we lost about $1.5 billion in 
sales.

Mr. O'KEEFE. That is only with a relatively few. That is a mini 
mum, maybe like half a dozen companies that we have analyzed. I 
am sure it is much higher than that.

Mr. ROTH. Over a 4-year period? I wonder, did anyone ever calcu 
late how much we actually saved by not allowing some of this 
equipment to go to the Soviet Union and preventing the transfer of 
technology to the East. Every time we have technology going to the 
East, it costs us a great deal of money, too, because we have to be 
that much better in our own defenses, by upgrading our defenses.

Mr. O'KEEFE. Mr. Roth, we have had people look at it. I do not 
believe that any action taken under this act has really saved us 
anything in terms of foreign policy. I have been around from the 
early days of nuclear weapon design trying to hold things back 
from other nations. There are mechanisms to hold things back 
from other nations. We do have classification, national security 
procedures. We in my company operate under those. We would 
never think of exporting them. But when items such as grain and
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soybeans and pumps and pipes get held back from Eastern Europe, 
where there are other suppliers, I do not think we save ourselves a 
single dime, and I ask Mr. Baize whether he made high technology 
soybeans, and he assures me he does not.

COOPERATION OF OTHER COUNTRIES ON FOREIGN POLICY EXPORT
CONTROLS

Mr. ROTH. Maybe I could ask Mr Baize a question. He said in his 
testimony, "We urge Congress to mandate the President to seek 
multilateral commitments from other food and fiber supplying na 
tions of their participation in the embargo prior to imposing such 
an embargo."

My question would be simply, suppose the President this after 
noon hears that Lech Walesa fell out of a window at police head 
quarters in Warsaw. What is he supposed to do, go to France, Ger 
many and these other countries and say, hey, shall we impose an 
embargo7

Does not the President of the United States have some leeway, 
some ability to act?

Mr BAIZE. He can have the leeway to act and I would not dis 
agree, the President must have authority to act in those circum 
stances. But the acting is nothing more than a signal, and the 
result is nothing more than a huge cost impact to U.S. industry if 
the rest of the world does not follow us up on our actions. They 
give us lipservice and sell products. We wind up paying the cost

Embargoes make a statement, but it is a very, very hollow state 
ment. It only says we are upset and we are willing to be stupid and 
suffer the cost while the rest of the world says, we agree with you, 
but we are not willing to suffer those costs.

If the rest of the world is willing to go along, that is if our allies 
are willing to go along and suffer those costs with us, and at some 
point that is really impacting the security of the United States in 
the long term, yes. But I guess the way we look at it embargoes 
achieve very little. The longest, embargo outstanding that I know 
of, is one that was imposed in the early sixties, first Presidentially 
and then congressionally. That is the Cuban embargo.

I would be hard pressed to prove that the Cuban embargo has 
achieved anything, from the standpoint that we do not seem to 
have any better relations with Cuba today. Mr. Castro has taken 
actions all over the world, and I cannot help but think that, had we 
been trading with him for 20 years we probably could have reached 
some settlement that would have moved us closer than we are 
today.

Mr. ROTH. You do not use that argument—just because Castro is 
doing other things around the world today does not mean that it 
has not hurt him. After all, the Cuban economy, I am told, is a 
basket case.

Furthermore, embargoes are more than just symbolic. I think 
when President Carter put on the grain embargo, although I was 
not in favor of it, I am sure it was more than symbolic. Otherwise 
you will end up telling the President, all you can do is go have ev 
eryone ring church bells.
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I do not want the President to be so emasculated that he can 
take no action at all That is why I asked Mr O'Keefe the question 
about foreign policy controls. I was not really asking a question of 
foreign policy, but rather national security. Who is going to make 
this decision? Is the business community going to make the deci 
sion regarding what the Russians need, or will the Government be 
making that decision9

Just to say it is symbolic, I know I could not buy that. I know 
you have problems, but I also realize there is another side to this

Mr. O'KEEFE. Are you asking me another question?

NATIONAL SECURITY EXPORT CONTROL DECISIONMAKING

Mr ROTH. Sure, I would be happy to ask you that question again, 
Mr. O'Keefe. I know you mentioned it. Who will be making the de 
cisions on national security? Will it be the Government or busi 
ness?

Mr. O'KEEFE. Well, Government is going to be making—and the 
President of the United States has a great deal of power. What we 
believe is this is conferring upon him additional power, and all of 
the evidence has shown that if Mr. Walesa is hanging by his finger 
tips in Warsaw, that imposing a grain embargo does not seem to 
have pulled him back in the window. That is our experience. It has 
had no beneficial results that we can see.

Mr. ROTH. Well, I do not know how you reached your conclusion. 
It's not by economic analysis. You know, if you make this EAA Act 
too stringent on the President, it is my opinion the President will 
still act. He has many doors by which to impose foreign policy con 
trols, and if he does not take EAA he will take IEEPA or some 
other act. And then we in Congress will have no control over his 
actions whatsoever.

So I think it is better to have that flexibility and invite him to 
come through the door where you have some control, rather than 
to say, use national security.

Chairman ZABLOCKI. I believe we must permit Mr. O'Keefe to 
leave in order to make his plane.

When you receive your transcript, if there are any questions 
asked of the other gentlemen to which you wish to respond, we will 
give you the privilege of so responding under the revising and ex 
tending provision of Congress. So you may put your imput in for 
the final record.

Mr. O'KEEFE. Thank you very much, Mr. Chairman. And thank 
you, gentlemen.

Mr. ZSCHAU Mr Chairman, I have a specific question for Mr. 
O'Keefe I do not want him to miss his plane, but could I have per 
mission to ask him that question9

Chairman ZABLOCKI. Yes, you may ask the question of Mr. 
O'Keefe.

The question will be provided to you, Mr. O'Keefe.
Mr. ZSCHAU. I do not want you to miss your plane.
Chairman ZABLOCKI. Under the unanimous consent, to which 

there was no objection, all of the panel will have an opportunity ro 
respond to questions which have not been able to be asked by mem-
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bers who have not been here but have left questions for the wit 
nesses.

Mr. BEREUTER. Thank you, Mr Chairman.
I want to thank the witnesses for the exceptional testimony they 

have provided. It has been very helpful. I must that the statistics 
and graphs provided of what has happened to our machine tools is 
most depressing, and it is important that we have this depressing 
news as we consider this legislation.

IMPORT CONTROLS AS A PENALTY FOR VIOLATION OF COCOM CONTROLS

A few minutes ago there was a discussion here about a section of 
the legislation reported by the subcommittee concerning the impo 
sition of import controls. And while I am looking at Mr. O'Keefe's 
testimony and he has it described precisely, I think there was some 
reference to the imposition of import controls on other countries 
whose firms violate Cocom controls And if there was, I wanted to 
correct that, because we are talking about imposition of controls on 
firms that violate Cocom.

Mr MURRER. That is correct.
Mr. BEREUTER. And I think that is the key point, as I understood 

our conversation in subcommittee, as to whether or not this section 
would require referral to the Ways and Means Committee If we 
were doing something with respect to another nation that is one 
thing, but if it is with respect to a penalty to a firm then I think 
there is indeed a question whether or not this is outside our juris 
diction. And I wanted to make that point

I am not sure of my facts on this, but that point was made in 
subcommittee and I think it needs to be entered here.

EXEMPTION OF FOOD FROM FOREIGN POLICY EXPORT CONTROLS

I would like to ask Mr. Baize, for example, if you are in agree 
ment with section 110 in the legislation?

Mr. BAIZE. With respect to the food exemption?
Mr. BEREUTER. Food and medical supplies.
Mr. BAIZE. Yes, sir, we certainly appreciate that amendment. It 

goes in the direction we are seeking. I think the one concern we 
have with the food section is that it does not extend to, for exam 
ple, cotton, hides and skins, or some of the other basic commodities 
which are important to agriculture.

We recognize the concern there, but I think natural fibers—I 
cannot for the life of me believe that natural fibers are a strategic 
commodity—could also be included in the exemption. I think that 
general exclusion is what we would like to have.

But we certainly agree with your efforts in the area of excluding 
food and medicine.

Mr. BEREUTER. Would you agree with the definition I have in 
mind, which I understand is supported elsewhere in precedent, that 
food includes agricultural commodities that can be consumed by 
humans or by animals as long as those animals are used for human 
consumption or they produce for human consumption?

Mr BAIZE. Yes, I would agree with that.
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REPUTATION OF THE UNITED STATES AS A RELIABLE TRADING PARTNER

Mr. BEREUTER I wanted to go back to a point I picked up earlier. 
I have reshuffled my papers and I am not sure I can find it.

I wanted to ask, Mr. Baize, if you have any suggestions as to fur 
ther steps we can take to rehabilitate our reputation as a reliable 
trading partner?

Mr. BAIZE. Well, I think that the only thing that is in the long 
term going to restore that reputation is a track record of the 
United States being a dependable supplier and of a Government 
understanding the need for exports and not only allowing us to 
export but supporting export programs

As you well know, sir—and my experience is working in Wash 
ington—what is written in law can be changed tomorrow. What 
ever the Congress writes in the Export Administration Act in 1983 
will be subject to review in 1985, 1986, or 1987. That does not offer 
that long-term assurance to the foreign buyers.

Only an understanding on the part of the Administration and I 
think of the part of Congress and the overall American public of 
the importance of exports and the importance of reliability in the 
export arena will bring that reputation back And from my stand 
point, I think that is the important thing- time and a proven good 
track record.

Mr. MURRER. That is critical to us in the machine tool business, 
where they buy equipment and they have to buy spare parts We 
can control the machines by the spare parts and tooling.

CONSULTATION WITH INDUSTRY AND CONGRESS

Mr. BEREUTER. My time has expired, I know, but I would like to 
crowd in one more question.

Both you and Mr. O'Keefe made references to the need to consult 
with industry and the legislative branch. Do you have anything 
specific in mind that we might require in that respect?

Mr. MURKER Yes. In our business we have 400 different compa 
nies. As we look at availability particularly, that hits me hard, be 
cause you really have to be an expert to know what you are talking 
about when you get into the machine tool business because of the 
types of equipment available.

I think you should consult with particularly our industry and 
other industries, like Bernie's here, that have these chips on what 
is available. We would not sell anything that is on the drawing 
board We would not sell anything that is a prototype. We try to 
stay ahead or our competitors overseas by obsoleting our old prod 
ucts which our competitors copy 75 percent of our company's ma 
chine tool sales are exports.

Mr. BEREUTER. Thank you.
Chairman ZABLOCKI Mr Zschau.
Mr ZSCHAU Thank you, Mr. Chairman.

SUBCOMMITTEE BILL

Mr Murrer I was very impressed with the testimony you pre 
sented to us today. I want to thank you for it. It was succinct, it 
was hard hitting, it addressed the issues of concern to this commit-
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tee; namely, you position on the various proposals that have been 
made in the bill we will be marking up soon.

I have a couple of questions. Is there anything wrong with the 
bill that come out of subcommittee? Do you have any problems 
with it? I saw glowing language as I read through your testimony. I 
wondered whether there was any weakness we may have over 
looked so far, any amendments that you might propose someone on 
this committee make when the bill comes before the committee?

FOREIGN POLICY CONTROLS

Mr. MURRER. Yes. On page 22 of our written testimony we sug 
gest some areas where we think it might be improved somewhat.

The subcommittee has required the President to consult with our allies before im 
posing foreign policy controls and to report to the Congress on the results of both of 
these consultations and how the consultations would affect U S industries, which 
are already required under the act

I think somehow the Congress should know what the President is 
doing before he does it, and I think that should be emphasized in 
the act.

Mr. ZSCHAU. I see. Is there anything else?
Mr. MURRER. The next paragraph, too:
We favor a much stronger proposal which we understand is likely to be offered as 

an alternative to section 107 of H R 2761 This alternative proposal would change 
the current requirement that the President consider certain factors before imposing 
new controls to a requirement that he determine these factors We should know 
what the factors are Foreign policy controls should only be imposed if the President 
determines they will achieve their intended foreign policy objective

We believe the word "determine" is more definite and specific. 
Mr. ZSCHAU. I see.

COMPREHENSIVE OPERATIONS LICENSE

This morning when Under Secretary Olmer was here testifying 
before us and commenting on the Export Administration Act, I 
asked him his opinion of a new license, a comprehensive operations 
license, which I notice from your testimony you support.

Mr MURRER. Yes.
Mr. ZSCHAU. He said personally, and I guess in Commerce, they 

find that an attractive idea, and he said he is writing into the regu 
lations provisions that will be available for review shortly on such 
a license.

Do you feel that would be satisfactory, that is, for Commerce to 
include such a license in regulations, much like the distribution li 
cense or the project licenses currently in the regulations?

Mr. MURRER. Yes; I think it would be very essential. The ques 
tion I have is whether we need some legislation to mandate this 
occur or not. I do not know the functioning of your operations here 
or the Commerce Department and how you operate. But it ought to 
be spelled out so that it is pretty definite that this is what is re 
quired.

Mr. MACK. Mr. Zschau, we appreciate the Secretary's remarks 
and his support for that and other kinds of licensing reforms. We 
think that mandating the concern in the legislation will assure
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that it will happen and that others perhaps in the administration 
might not prevail.

We think that it is important that these types of licenses be en 
acted and the best way to make sure that that happens is if you 
put it in the bill.

Mr ZSCHAU. I see I guess it is fair to say that putting it in the 
bill is not necessarily a sufficient condition, but it may be neces 
sary.

FOOD EXEMPTION

Mr. Baize, you mentioned that you appreciate food being exempt 
ed from foreign policy controls. In your opinion, would that solve 
the problem for the soybean people? That is, is there any way of 
interpreting soybeans not to be food?

Mr. BAIZE. I think as long as the committee was following the 
historical provision of what food is, we are talking about food for 
people, for humans, for animals that are going to be used for food 
and across that broad definition, it would solve the problem for my 
industry and largely for wheat and corn, rice.

It does not deal with the issue, though, that I mentioned earlier 
of cotton or wool. Not that wool is a major export item but cotton 
is certainly. Cotton producers depend on the export markets for 60 
percent of their sales, and we question why would they be singled 
out.

I think, of course, the practical sense is, I cannot think of any 
case where cotton is such a major export item that imposition of 
controls only on cotton would have any significant impact on the 
target countries you are imopsing controls on.

But I think from our standpoint it would solve our industry's 
problem.

Mr. ZSCHAU. Thank you very much.
Again, I want to compliment all of you for the very helpful pres 

entation.
Thank you, Mr. Chairman. 

/
DECONTROLLING WEST/WEST TRADE

Chairman ZABLOCKI. If I may continue just briefly along the line 
of questions by Mr. Zschau, as far as Mr. Olmer's testimony this 
morning, he said that most applications for licenses for West-West 
trade are approved in less than 30 days; therefore, the requirement 
for license for export to other Western countries does not impose 
an undue burden on U.S. businesses.

Would you care to comment on what kind of burden the licens 
ing to Cocom countries or other Western countries imposes upon 
you and your ability to compete in world markets? And I would 
invite Mr. O'Keefe to comment on it when he receives the tran 
script. Mr. Murrer?

Mr. MURRER I would like to comment. A 30-day decision period 
for licenses, I assume, is not a problem for people who administer 
the license. But, we lost $9 million on 179 million dollar's worth of 
sales. Thirty days to us is probably 25 million dollar's worth of 
sales. If, as a purchaser of machine tools, we had to wait 30 days 
before we process an order, we would probably look elsewhere for a
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supplier. We could have been profitable with that 25 million dol 
lar's worth of sales in 1982. With today's conditions, we cannot 
afford to lose 1 day of time. The shorter we can make that period 
the better off we are.

Chairman ZABLOCKI. Do you have any suggestions to the Com 
merce Department on how they can shorten the time for approving 
export licenses to Cocom countries?

Mr. MURKER. Jim would you care to comment?
Chairman ZABLOCKI. Are they shorter of staff?
Mr. MACK. Mr Chairman, you may recall 4 years ago our organi 

zation and others were in front of this committee and in your office 
on a couple of occasions, talking about how long it took to get a 
license. The Commerce Department has, as a result of some re 
forms they have instituted themselves shortened the time for li 
cense decisions. But also, I suggest, as a result of pushing and prod 
ding from this committee and the Congress and what you did in 
reforming the act in 1979 in terms of targeting periods of time in 
which they must make decisions—we do not hear that many com 
plaints about how long it takes to get a license.

But I would suggest that you might give them some more help 
this time by, as is the subcommittee's legislation does, removing 
controls on West West transfers to countries which have a system 
of controls wine!, is parallel to our own. And by doing that you 
would reduce the number of applications altogether and enable the 
officials who process those applications to spend their time looking 
more carefully at more serious cases and, I would suspect, over the 
long haul shortening everyone's period of license certification.

So one suggestion, and perhaps the most important one we would 
have at i.Ms point, would be to pass what the subcommittee has re 
ported to you.

Chairman ZABLOCKI. It would also help if a license application 
did not require the signing off by almost everyone in the bureauc 
racy

Mr. MURRER. You are right.
Mr. MACK. That would be very helpful.
Chairman ZABLOCKI. Mr. Baize, do you have any comment on the 

30-day period?
Mr. BAIZE. No.
Chairman ZABLOCKI. Any other questions? Mr. Bereuter.
Mr. BEREUTER. Just one, Mr. Chairman.

TIME PERIOD FOR RESPONSE TO INQUIRIES

I appreciate the last exchange. I believe it is very important. We 
do have problems there now. We all have examples from our own 
districts and elsewhere in the country.

During the markup I offered an amendment to require the Secre 
tary to answer within 14 days a request for information as to 
whether a particular license would be required, not the approval of 
it but a quick response in that respect, because I have seen sort of 
a yo-yo kind of response and then there is a lack of clarity on 
whether or not a particular product must proceed under a particu 
lar licensing arrangement.
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What do you think about setting a mandate on return for wheth 
er or not an application is applicable for a particular product? Is 
that something that is needed9 Is it an unreasonable timeframe to 
set for the agency? What kind of thoughts do you have in that re 
spect?

Mr. MURKER. That is a good question. I think we have got to 
have as short a timeframe as we possibly can have. The problem is, 
we have had a specific instance where we were waiting for a li 
cense and we waited and waited a couple of years for a license. We 
were in a position where we were going to lose $2 million on a $5 
million contract.

To save our neck, I guess, we used Swiss and Italian know-how to 
finish that contract.

Mr. BEREUTER. But do you ever have a problem in knowing 
whether or not you have to apply for a license when you are trying 
to get a response for a particular license, to actually get a license?

Mr. MURRER. In this case we did, yes. In general cases we do not. 
We know where the products are. This case was a complete plant.

Mr MACK. We supported your amendment, Congressman, in sub 
committee. We wish the subcommittee had adopted it and would 
wish you well if you were to offer it in full committee. And I think 
I speak on behalf of the business community as a whole

Mr. BEREUTER. That word "binding" certainly frightened them 
Is there any way I can get a response without giving that appear 
ance of inflexibility that you can think of and still move down?

And of course, subsequent products, subsequent sale of products. 
Could we make a finding that in fact if they did not have to have a 
license for X they do not have to have for a duplicate copy of X?

Mr. MURRER. I can cite example of that. We sold a year or so ago, 
and had the license to do so, 12 small machines to the Republic of 
China for a sewing machine operation. We had a machine tool 
show there this spring. I was there. One of the machines we had 
there was not 1 of these 12, but the 13th one going to a different 
sewing machine plant. We received the license to display the ma 
chine, but I am not sure today whether we have the license to de 
liver the machine.

Mr. BEREUTER. And if you ask for information as to whether you 
are required to have such a license, what would be the probable re 
sponse time?

Mr. MURRER. Oh, I do not know; 14 days, I would take it.
Mr. BEREUTER. You would hope to have it within 14 days?
Mr. MURRER. Yes. This is still pending. It is in Cocom, this one 

here.
Mr. BEREUTER. Thank you, Mr. Chairman.
Chairman ZABLOCKI. If there are no further questions, I would 

like to thank you gentlemen for appearing before the committee 
and giving excellent testimony. It will be very helpful in the com 
mittee markup. Thank you very much.

The committee is adjourned.
[Whereupon, at 4:15 p.m., the committee was adjourned, to recon 

vene at the call of the Chair.]



EXTENSION AND REVISION OF THE EXPORT 
ADMINISTRATION ACT OF 1979

WEDNESDAY, MAY 18, 1983

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS,

Washington, DC.
The committee met in open markup session at 2:07 p.m. in room 

2172, Rayburn House Office Building, Hon. Clement J. Zablocki 
(chairman) presiding.

Chairman ZABLOCKI. The committee will please come to order.
We meet this afternoon to consider H.R 2971, the bill introduced 

by Mr. Bonker, to amend the authorities contained in the Export 
Administration Act of 1979, and for other purposes. This bill is for 
the purpose of authorizing funds. The Chair will recognize the gen 
tleman from Washington, the chairman of the subcommittee, to ad 
dress himself to the bill and the subcommittee action.

Mr. BONKER. Thank you, Mr. Chairman. Today the committee 
meets to take up the reauthorization of the Export Administration 
Act of 1979. This particular statute attempts to balance two impor 
tant policy imperatives—protecting U.S. national security and pro 
moting U.S. exports to facilitate a healthy economy. This particu 
lar legislation attempts to balance these two policies that appear to 
be inherently in conflict

The Export Administration Act contains the authority for the 
President to impose export controls for reasons of national securi 
ty, foreign policy, and short supply. The committee will recall two 
recent experiences under two different administrations in using 
foreign policy export controls to carry out certain policy objectives. 
In both cases the use of foreign policy controls proved not only to 
be ineffective, but to have resulted in very serious damage to U.S. 
industry.

While there are some in the business community who would like 
to see an elimination of all foreign policy controls, the fact of the 
matter is that such controls are part of our foreign policy, and the 
legislation before us preserves the President's authority to impose 
those controls, although it is somewhat more constrained than has 
been the case previously.

With respect to national security controls, I believe that there is 
a consensus within the business community, indeed throughout the 
country, that we must stem the flow of high technology of a mili 
tarily significant nature that could end up in the hands of our po 
tential adversaries. Nobody questions that policy.

(1241
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In the past few years, however, we have found controls in many 
cases to be unnecessary, the control list to be unnecessarily 
lengthy, and control procedures that bring much unneeded delay 
and uncertainty to the licensing procedures We also have a prob 
lem when we attempt to control items unilaterally.

The subcommittee has attempted to deal with these complex and 
technical problems, trying to sort out technology which has dual- 
use capability, and the technology that is available worldwide, that 
is already produced and distributed by our foreign competitors, 
controls on which only add to further delays and burdens upon 
American businessmen. We feel that the language that we have 
come up with in this legislation, particularly as it relates to West- 
West trade, foreign availability, and extraterritoriality, have been 
addressed effectively and fairly in the legislation

Mr. Chairman, we also have many other important provisions in 
the legislation. We have export controls on materials in scarce do 
mestic supply which cover a number of items of interest to some 
members of this committee. We have the enforcement section, and 
provisions to increase penalties and violations, which we have at 
tempted to improve in the subcommittee's deliberation of the legis 
lation. We have added a new title on export promotion, recognizing 
that this is the only U.S. law that deals exclusively with export 
policy. Indeed, it is a litany of things you can't export and reasons 
why you can't export. In order to add more emphasis to the impor 
tance of exports, the subcommittee has added a new title on export 
promotion, which I think will be widely supported by the Congress.

Mr. Chairman, in conclusion, let me say a few basic things about 
the subcommittee's bill that has been reported out. First, although 
it constrains the President, particularly in his use of foreign policy 
controls, it also provides substantial areas of Presidential discre 
tion, especially in the implementation of national security controls.

Second, the export controls authorized by this bill apply only to 
so-called dual-use items, civilian goods and technology which have 
military significance. Arms and nuclear equipment are not covered 
by this legislation, but by tighter controls under the Arms Export 
Control and the Nuclear Nonproliferation Acts Although we have 
been hearing a lot lately about stolen technology, both by competi 
tor-friendly nations and adversary nations, this legislation governs 
what we deliberately decide to export and those export procedures. 
Other Federal statutes prohibit the stealing of technology whether 
for export or any other purpose. Export controls are not the answer 
to the stolen technology problem. The subcommittee has conducted 
a series of hearings in which we had an opportunity to hear from 
both the administration and representatives of the private sector. 
The subcommittee has worked long and hard on developing this 
legislation.

I might add that the Export Administration Act is a difficult 
piece of legislation. It is very complex and technical, and I would 
like to take this opportunity to commend the subcommittee mem 
bers for their conscientious work and devotion of efforts to bring to 
the full committee what we believe is a balanced and moderate 
package, and one, hopefully, that we can send to the House floor 
for action.
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Chairman ZABCOCKI. The Chair recognizes the gentleman from 
Wisconsin, the ranking Republican member of the subcommittee, 
Mr. Roth.

Mr ROTH. Thank you, Mr. Chairman.
The chairman of our Subcommittee on International Economic 

Policy and Trade has extended every courtesy and consideration to 
the minority members and we appreciate this We expressed and 
debated our disagreements over the substance of provisions of the 
legislation, and that is what we must do again, I believe, today.

The choices before the committee are clear We can either con 
tinue the trend of gradually liberalizing export licensing require 
ments contingent upon considerations of national security, a trend 
established during previous administrations and amendments to 
the Export Administration Act, or we can scrap the basic elements 
of our present control system and hope that our adversaries don't 
take advantage of the open door to Western science and technolo 
gy

We cannot hide the intent of certain amendments to repeal sec 
tions of the Export Administration Act in the guise of procedural 
requirements and Presidential determinations. We will vote in this 
committee whether or not to eliminate foreign policy controls as an 
effective instrument of U.S. foreign policy.

The proposal now before the committee strips foreign policy con 
trols of extraterritorial application and absolutely denies the Presi 
dent the ability to interfere with existing contracts. An amendment 
is circulating which was withdrawn in subcommittee that further 
restricts the application of foreign policy controls and in most in 
stances would prevent even limited application of export controls. 
This amendment would require the President to make six positive 
determinations regarding the effects of proposed export controls, 
domestically and internationally. It then requires that controls 
may not be applied if foreign availability is found.

With these stringent guidelines it is difficult to imagine how the 
President could act to use foreign policy controls in response to na 
tions which violate the basic norms of international conduct. 
Before this committee votes, I urge my colleagues to discuss in 
great detail and carefully consider the implications of denying the 
President the ability to use this important instrument of diplomacy 
in the conduct of our foreign policy.

We should examine in detail whether or not this committee 
wants to, one, eliminate export licensing requirements for trade 
among Cocom countries, especially when these countries have re 
quirements for export licenses and don't intend to repeal their re 
quirements.

Second, establish concrete preferential licensing procedures for 
the PRC at twice the technical level of exports approved to the 
Soviet Union prior to Afghanistan.

Third, require the automatic decontrol of licensing requirements 
for exports to all countries, including the Soviet Union, if licensing 
applications to other countries were not denied within a 1-year 
period.

Fourth, establish unrealistic deadlines to make foreign availabil 
ity determinations and to negotiate away foreign availability.

28-755 0-86-40
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There is another course in my opinion which balances the inter 
ests of all the major parties involved, Congress, the President, and 
the American business community. The course, is, first, in the na 
tional security area to establish a mechanism providing for the 
completion and integration of the Militarily Critical Technologies 
List developed by the Department of Defense into the Commodity 
Control List administered by the Department of Commerce. The in 
tegrated list must ensure that goods and technologies which would 
in our judgment make a significant contribution to the military ca 
pabilities of the Soviet Union and other protected adversaries are 
removed from the final control list.

I offered an amendment on the MCTL which was adopted in the 
subcommittee to achieve this objective. The amendment is the best 
way to reduce the number of items subject to export controls, and 
it achieves many of the same objectives of other amendments 
before the committee, but it does so without potentially damaging 
the national security and it also provides some negotiating leverage 
for the United States to obtain better enforcement of existing 
export controls within Cocom.

Second, I believe this committee should take the time necessary 
to provide a clear set of guidelines for Presidential action on the 
application of extraterritorial controls and the circumstances in 
which he may interfere or abrogate an existing contract. This com 
mittee has not examined the issues of extraterritoriality. We have 
heard only one witness on the entire subject. Repealing the appli 
cation of U.S. export controls extraterritoriality in one broad 
stroke denies our own history of jurisprudence of the subject and 
establishes a precedent for dealing with other extraterritorial ap 
plications.

It seems that we have prejudged the issue of interfering with ex 
isting contracts by adopting the phrase "sanctity of contract" as 
though the contracts take on a religious cloak of protection. A 
recent case decided by the U.S. Supreme Court has outlined many 
instances where Government has compelling reason to break con 
tracts.

On the other hand, business deserves protection that contracts 
will not be abrogated lightly. The administration recognized this in 
their own bill by offering a provision to protect contracts I urge 
my colleagues to craft a contract sanctity provision which balances 
the interests of Government with the interests of business. The two 
are not mutually exclusive.

Our committee has the opportunity for the first time to clarify 
the terms of Presidential action rather than to strip the President 
of his ability to act. We should work to maintain the linkage be 
tween foreign policy export controls on U.S exports and their ap 
plication overseas and the placing of existing contracts with an 
overall foreign policy objective.

Third, before acting we should take the opportunity to decide 
how we want this act to influence the character of trade with the 
Soviet Union and the Eastern bloc. We have not focused on this 
issue. The subcommittee examined the administration and the 
extent of export controls as a technical issue, but the real issue is 
to what degree and in what product categories of technologies we 
want to permit trade with the Soviet Union.
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Mr. Chairman and members of the committee, I earnestly hope 
that we will consider carefully the options before us and establish 
in law precedents which I hope we will not come to regret in the 
future.

Thank you, Mr. Chairman.
Chairman ZABLOCKI. The Chair would ask unanimous consent to 

proceed out of order for the purpose of making announcement as to 
the further consideration of the legislation we had this morning, 
H.R. 2760.

[Whereupon the committee proceeded in consideration of other 
business ]

Chairman ZABLOCKI. We will now resume the consideration of 
the bill before us, H.R. 2971. The Chair will ask the chief of staff to 
start reading the bill.

Mr. BRADY [reading]. "H.R. 2971, a bill to amend the authorities 
contained in the Export Administration Act of 1979, and for other 
purposes. Be it enacted by the Senate and House of Representa 
tives of the United States——"

Mr. BONKER. I ask unanimous consent that the bill be considered 
as read, and that we proceed on the basis of section-by-section con 
sideration and amendments thereto.

Chairman ZABLOCKI. The gentleman from Washington asks unan 
imous consent that the bill be considered as read, printed in the 
record, and open for consideration section by section. Is there objec 
tion?

The Chair hears none; so ordered.
Mr. BONKER. May I offer an explanation at this point that the 

subcommittee had voted out H.R. 2761. The bill before the full com 
mittee is H.R. 2971 The reason is that we discovered in consulta 
tion with the Rules Committee that we had a jurisdictional prob 
lem as it related to expedited procedures of House consideration of 
joint resolutions on foreign policy controls.

So we have advanced this bill that is identical to H R. 2761 with 
the exception of this one procedure that deals with expedited 
House consideration of joint resolutions. At the appropriate time I 
will be offering a technical amendment.

Chairman ZABLOCKI. Will the gentleman yield?
Mr. BONKER Yes.
Chairman ZABLOCKI. Is your amendment to section 1?
Mr. BONKER. No. I just wanted to explain why we have H.R. 2971 

before us and I will be offering a technical amendment later in our 
deliberations.

Chairman ZABLOCKI. The gentleman may continue.
Mr. HAMILTON. Mr. Chairman, I have an amendment.
Chairman ZABLOCKI Is the gentleman finished?
Mr. BONKER. The gentleman has concluded.

AMEMDMENT TO STRIKE AUTHORITY TO IMPOSE IMPORT CONTROLS

Mr. HAMILTON. Mr. Chairman, I have an amendment to the 
second section, section 102.

Chairman ZABLOCKI. The chief of staff will read the amendment. 
Mr BRADY [reading]: 
Amendment to H B 2971 offered by Mr. Hamilton
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Page 3, line 9, strike out "paragraphs" and insert in lieu thereof "paragraph"
Page 3, strike out lines 17 through 23
Page 3, line 16, insert close quotation marks and a period after the period
Chairman ZABLOCKI. The gentleman from Indiana, Mr. Hamilton, 

is recognized in support of his amendment.
Mr. HAMILTON. Thank you, Mr. Chairman.
This amendment simply strikes out paragraph 4, which is at the 

bottom of page 3 on the draft bill. I think all of us are concerned 
about the flow of technology to the Soviet Union. Paragraph 4 em 
powers the President to impose import restrictions on companies 
violating national security controls which the United States main 
tains with other nations and the amendment seeks to strike that 
out.

Now, the reason I offer the amendment is because I think it 
would create very difficult problems with our allies. I think it 
makes cooperation with our allies on the whole question of tehno- 
logy flow more difficult, and I really don't think that paragraph ad 
vances the goal that we seek of a common strategy on the whole 
question of technology transfer with our allies.

To leave this section in is going to a red flag in the face of our 
allies. Now, many of them are on record, many of them have been 
in touch with members of this committee, and they have been in 
touch with me—they feel strongly that this kind of an amendment 
goes directly to fundamental issues of sovereignty and directly af 
fects domestic interests. It is regarded with extreme seriousness by 
our allies.

We have recently come through an experience with sanctions 
We know that sanctions really don't work if they are unilateral, 
and they only work if we have the cooperation of our allies The 
provision as it is, section 4 or pargraph 4, raises the very controver 
sial issue of extraterritoriality, the extraterritorial application of 
American law on foreign companies

I don't think the United States would entertain any claim by for 
eign government to control the operations of a foreign subsidiary 
in the United States. We would object to that strongly. But what 
we are seeking to do with this provision is to extend American law 
to companies that are located in other countries. It is extraterritor 
ial application of American law, and I think we can understand 
that our allies would object very strongly.

Furthermore, it is my understanding that this section was adopt 
ed without any consultation with our allies, none of whom have 
any similar authority. I think it would be reasonable to expect 
them to retaliate in some way if we put this kind of a provision 
into American law, and it is also my impression that the provision 
in all likelihood—and this is a difficult judgment—violates the 
terms of GATT. GATT allows for measures to protect national se 
curity but it does not permit import controls in this instance be 
cause they are designed as a penalty and not as a protection of na 
tional security.

So, Mr. Chairman, at a time when world trade is precarious and 
is increasingly threatened by a number of measures, I think this 
kind of a measure only further weakens the trade among our allies 
and is an unwise move for the United States to take at this time.
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I urge my colleagues to adopt the amendment and to strike that 
particular provision from the bill.

Ms. SNOWE. Mr. Chairman.
Chairman ZABLOCKI. The young lady from Maine.
Ms. SNOWE. Mr. Chairman and members of the committee, I cer 

tainly oppose the amendment to delete this language from this bill. 
I offered this section to the bill in subcommittee, and it was sup 
ported by the subcommittee.

I think it is important to understand exactly what this language 
does. First of all, it enables the President of the United States to 
restrict imports from countries and from companies who violate 
Cocom agreements, and I think that this provision will enable the 
United States to have a strong tool to deter and to take action 
against those companies who violate national security objectives.

So the purpose of this provision is twofold' First, to put our 
Cocom partners on notice that we adhere to Cocom agreements and 
that we expect them to do the same thing, and to provide firm and 
strong enforcement language in this bill to indicate that the 
United States expects compliance with these Cocom agreements.

So I think it is important here today to understand exactly the 
nature and the ramification of this provision as to whom it will or 
will not affect First of all, the provision applies to persons and 
companies that violate the Export Administration Act and not na 
tions. I think that that is an important point to understand

Second, it does not broaden the extraterritorial application of 
this bill under the Export Administration Act as the gentleman 
from Indiana, Mr. Hamilton, has indicated What this does provide 
is a penalty provision so that the President of the United States 
can invoke import controls when he deems it is necessary when a 
company has violated these agreements that we have entered into 
with other Cocom nations.

And so who are we referring to? We are talking about that this 
provision would apply to U.S. subsidiaries, U.S. licensees or foreign 
firms who need a U.S license in order to manufacture goods or 
equipment with U.S. technology, and so this is the only application 
that is involved as far as this provision is concerned

Why is this provision important''' First of all I think it is essen 
tial that we recognize, and we have because we heard so much tes 
timony before our subcommittee, that there is a tremendous leak 
age of sensitive and militarily critical technology to Eastern bloc 
nations. So in recognition of this fact we can't sit by idly and wit 
ness the fact that our adversaries are profiting at our expense.

Second, I think we also have to put on notice our Cocom partners 
that we are not willing to allow them a very liberal interpretation 
of our Cocom agreements so that they profit to their economic ad 
vantage and to our economic disadvantage So when there is non- 
compliance with these Cocom agreements our companies in the 
United States will comply with the agreements, it limits their 
export trade, limits the jobs that they can provide to Americans, 
and yet on the other hand we found that companies in other na 
tions if they violate the agreements, that means they can expand 
their export markets and continue to export into the United States.

So these are important points to consider if we delete this provi 
sion. Might I say, in terms of whether or not this is going to under-
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mine our Cocom relationship. In fact, I think it would work to the 
contrary. I think it would strengthen and reinforce the Cocom 
agreements. We have heard time and time again that we need to 
strengthen Cocom, upgrade it, provide more money.

It is also significant for us to understand that our Cocom part 
ners have a more liberal interpretation of our agreements, and 
therein lies the problem. I believe that we need to send a signal to 
those countries that we enter into agreements with that we will 
not accept violations of these agreements

So we are saying those companies who violate the agreements 
that we have entered into with our Cocom partners could in fact be 
imposed import controls by the President of the United States and 
that is at his discretion.

Mr. LAGOMARSINO. Will the gentlelady yield?
I want to commend her and join her in opposing the amendment 

striking the amendment As the bill comes to us with relaxation of 
controls to Cocom countries, it seems to me that it is essential we 
have some kind of mechanism to prevent the kind of thing that the 
gentlelady talks about; that is, evasions of the law, violations of the 
law, avoidance of the law and this is one way we can do it.

I don't think this is the perfect way, but certainly it is better 
than what else has been suggested. I think to adopt the gentle 
man's amendment would do harm to our policy.

Mr. SMITH. Would the gentlelady yield?
Is there a mechanism now within the law that in any way can be 

said to be comparable to this form of sanction that the President 
could impose upon one of these foreign companies?

Ms SNOWE. No, there is not at the present time.
Mr. SMITH. Therefore, there apparently would then be no current 

mechanism for determining whether such company has been in 
violation?

Ms. SNOWE. No, there wouldn't be an existing mechanism, al 
though we have been informed of violations by other companies in 
previous years, in 1982, there were 10 companies that were identi 
fied as in violation of our Cocom agreements.

Mr. SMITH Would I then be correct that there is nowhere in this 
amendment a structure for setting up such a provision for the de 
termination by somebody as to whether or not there has been a 
violation rather than the notice by some foreign country that there 
has been a violation of these Cocom agreements? Who is going to 
make the determination?

Ms. SNOWE I would assume that the Commerce Department 
under this bill, give the wide ranging and extensive authority of 
the Commerce Department, would be able to make the determina 
tion whether a company was in violation of the agreements that we 
entered into with our Cocom partners.

Mr. SMITH. If that is the case, then, we are only then going to 
examine in the U.S. questions relating to violations of agreements 
that are involving foreign national corporations, because your 
amendment originally speaks to importing of its goods or technolo 
gy to the United States. Are we going to make a determination 
with reference to foreign national corporations?

Ms. SNOWE. No, it does not What we are saying is any U.S. sub 
sidiary or licensee or any foreign manufacturer who needs a U.S.
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license in order to manufacture its goods with U.S technology, 
then they would come under this provision, but it is only in the in 
stance where we have entered into with our Cocom partners on a 
specific agreement in which we are prohibiting certain technology 
or commodities to be exported to the Eastern bloc nations

We are only talking about U S companies or U.S licensees who 
have obtained this equipment

Mr SMITH. I understood what you just said. However, when I 
read what is contained in the bill, it doesn't look to me like any of 
that can be structured out of what it says It says whoever violates 
any national security control under the United States, et cetera, 
may be subject to such controls on the importing of its goods or 
technology into the United States

Now, no domestic manufacturer is importing its own goods into 
the United States. As a result, I don't find where your explanation 
matches what is in the bill. I don't see any domestic companies 
being involved in this, and I don't know if they could make a claim 
as to whether or not we could ever determine whether any foreign 
controlled corporation has violated one of our rules or regulations 
regarding the Cocom agreements.

That is what troubles me. I understand the thrust of what you 
intended to do, and I am not unsympathetic, but I don't think that 
gets done by the language

Ms. SNOWE. It does comport with the explanation and interpreta 
tion I have given. It applies to multilateral agreements that the 
United States has entered into with Cocom partners, and so what I 
am saying is that this extends, the President's discretion and au 
thority extends to those companies; U S subsidiaries, U S licensees 
or a foreign manufacturer who needs a U.S. license in order to use 
U S. technology to manufacture goods, and so I think that the ex 
planation is clear.

Chairman ZABLOCKI The time of the gentlelady has expired.
The gentleman from Florida, Mr. Mica
Mr. MICA. Thank you, Mr. Chairman I would have to say that in 

principle I agree with some of the contentions made by the gentle- 
lady from Maine, but I think the amendment is not in order at this 
time. I would like to remind the members of the full committee 
that we had numerous subcomittee hearings on this subject.

There is no question that this committee needs to look into the 
operations and effectiveness of Cocom, but Chairman Bonker, has 
promised that we would have hearings and specifically look into 
this. I would like to remind the committee that Cocom is a very, 
very delicately balanced organization

I have a number of questions about it. But if we have learned 
anything from the imposition of the recent pipeline sanctions that 
to impose controls as we do, making a judgement here the way we 
did, does nothing but antagonize our European allies. I think yes, 
we need to tell our Cocom partners that we have to have a better 
working agreement, but we have to remember from the onset that 
they are partners. They are the countries who have joined together 
with the United States voluntarily to try to control all this flow in 
technology

There are some violations that we feel are inappropriate, but I 
would say again that we had long hours of debate in the subcom-
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mittee that this is a subject that needs to be delved into, to strike 
the committee language—to continue with the language that the 
gentlelady has asked for would be inappropriate at this time.

If we had those hearings, if we met with Cocom, if we tried to 
seek agreements and if we couldn't get agreements, and again, not 
a single one of these countries is an adversary, but they are all vol 
untarily working with us.

If that didn't work, then I think we need to take some kind of 
action, but I think at the time it would be inappropriate.

Mr. BONKER [presiding]. Let me offer an explanation in view of 
the questions concerning the application of these controls. If a for 
eign company is involved with U S. products or components or 
technology, controls can be applied through reexport procedures of 
Cocom. So we retain some control authority over those products 
that involve U.S. technology. I think the amendment offered by the 
gentlelady in the subcommittee would apply to companies that are 
exclusively owned by foreign interests, by foreign parties, and 
therefore escape the re-export procedure now required for those 
items involved with U S technology or goods

This is the one way to bolster your argument that we can effec 
tively get at those foreign companies who blatantly refuse to 
comply with Cocom licensing procedures There is a mechanism 
within the Department of Commerce for determining whether or 
not these companies are in violation, and there is a procedure in 
some instances through the Secretary's denial order to get at those 
foreign companies that consistently violate Cocom controls That 
denial order, however, applies to U.S companies that export to 
those foreign companies that violate Cocom rules. So I think we 
have to understand clearly how Ms. Snowe's amendment applies 
and what ultimate effects it will have on foreign companies operat 
ing abroad

The gentleman from Pennsylvania.
Mr. KOSTMAYER. I want to ask Mr. Hamilton a question.
If an American company is denied an export license to ship a 

particular component, let's say, to an Eastern bloc country, and 
that very same American company has a European subsidiary, 
couldn't the European-based company then do what the American 
company has been denied the right to do under current law?

It seems to me that—maybe I should be asking also the gentle- 
lady from Maine—it seems to me that that is one of the concerns 
here. If we are trying to preclude the American company from ex 
porting a particular component, and that American company has a 
company in Europe, is the company in Europe simply in a position 
to do then what we have denied the American-based company the 
right to do? They have simply gotten around the law because they 
have a company in Europe.

Ms. SNOWE. That is correct.
If I may respond to the gentleman. That is absolutely correct. If 

the American company has a subsidiary in Europe, for example, 
and chose to violate the agreements under the Cocom organization, 
then yes, he could—that company could export to another country, 
and this provision that I have included in the bill would allow the 
President the authority or the discretion to impose import controls
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on that particular subsidiary if they were trying to export to the 
United States.

Mr KOSTMAYER. So it would extend those controls to the Europe 
an-based company which is an American-owned company but hap 
pens to be located outside of the United States and would then 
come under the same prohibitions which the American compa 
ny——

Mr. HERMAN. Would the gentleman yield?
Mr KOSTMAYER Yes
Mr. BERMAN. I think your hypothetical is treated under existing 

law in two different ways If the reason the product was denied a 
license to the Soviet Union is because it was on a Cocom list of 
items, then it would be-illegal for that American subsidiary in the 
Cocom country to export it to the Soviet Union just as it would be 
illegal for the U S company, the parent company to export it.

In addition in the granting of the license to ship it to the subsidi 
ary, say in Western Europe, a Western European country, it can be 
specific provisions that make it illegal to re-export it to the Soviet 
Union country under the U.S. unilateral controls. It would be vio 
lated by two sets of controls, the Cocom controls, and second the 
U S Export Administration Act.

Mr. KOSTMAYER. The gentleman is saying that the concerns ex 
pressed in the gentlelady from Maine's amendment are already 
covered and that therefore——

Mr. BERMAN. No; I am not. In fact, I wanted to ask the gentle 
man from Indiana a question because I am inclined to support the 
language in the bill for another reason. I didn't think the problem 
is an American subsidiary problem, and I think the amendment 
that is in the bill now is trying to reach foreign countries in Cocom 
countries that are not complying with Cocom law, and that is the 
thrust of that amendment.

I think there is a logic to it, and when I am recognized on my 
own time I was going to ask the gentleman from Indiana a ques 
tion relating to that.

Mr. KOSTMAYER. Thank you, Mr. Chairman.
Mr BONKER. Mr. Oilman.
Mr. OILMAN. Mr. Chairman, may we hear from the administra 

tion on this measure? Is there someone from the administration 
who could comment on the amendment?

Mr. BONKER Lawrence Brady is here representing the Depart 
ment of Commerce. The question concerns the effect of the provi 
sion sponsored by the gentlelady from Maine concerning import 
sanctions and whether or not they apply to U.S. subsidiaries and 
affiliates abroad or whether they apply to foreign companies who 
are in violation in Cocom controls.
STATEMENT OF HON. LAWRENCE BRADY, ASSISTANT SECRE 

TARY FOR TRADE ADMINISTRATION, DEPARTMENT OF COM 
MERCE
Mr. LAWRENCE BRADY Mr. Chairman, thank you.
First, we have jurisdiction over the company involved in the 

transaction. We have jurisdiction over a company for one of two 
reasons, either because it is a U.S. subsidiary or because it has pos-
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session of a U S -origin good. This is precisely what Ms. Snowe was 
saying in a different way. If a company, be it a subsidiary, a licens 
ee, or conceivably a foreign company which owns a U S product 
and has said it would seek our approval for re-export, does not do 
that and re-exports it the Soviet Union, then we in the Department 
of Commerce will conduct an investigation. We may decide to 
either prosecute it criminally, which means giving it to the Depart 
ment of Justice, or to do something administratively; namely, to 
prosecute within the Department of Commerce. If we come to the 
conclusion that a violation did occur—and frankly, we cannot come 
to those conclusions without extensive collaboration with the coun 
try involved——

Mr HAMILTON. Mr. Chairman, may I ask him a question?
Mr. BRADY [continuing]. Then as a punishment against the viola 

tion over which we had jurisdiction, we would be able to use with 
discretion this particular provision as a form of the punishment for 
the violation. It only applies specifically to those items that are 
controlled for multilateral purposes; namely, the Cocom agreement 
itself. It does not apply to foreign policy items, nor does it apply to 
U.S. umlaterally controlled security items.

Mr. OILMAN. I will yield to the gentleman from Indiana.
Mr. HAMILTON. Did you consult with our Western allies on this 

provision?
Mr BRADY. Mr. Hamilton, we have been involved for a year and 

a half in extensive consultation with our allies on a whole range of 
enforcement measures in our attempts to deter diversion. The 
allies are aware of the provision I am not going to say that some 
do not like it. But this does not only apply to the allies, it applies 
to companies.

Mr. HAMILTON. All of the Western ambassadors are telling me 
that you did not even consult with them about it.

Mr. BRADY. All I can say is that I just got back 2 weeks ago from 
a high-level meeting in Paris for a day and a half in which we 
went through extensive discussions on the enforcement procedures. 
They are aware of this. I am not saying that we reached agree 
ment.

Mr. HAMILTON The time that you mentioned is after the propos 
al was made.

Mr. BRADY. For a year and a half we have been engaged in nego 
tiations and discussions on upgrading the enforcement mechanism 
of Cocom.

Mr. HAMILTON. As conveyed to me, they are under the impres 
sion that you did not consult with them. Do any of them have this 
kind of authority, import sanctions with regard to us?

Mr. BRADY I cannot answer that in specific detail, but I believe 
that some countries have the ability to deter imports as a punish 
ment; yes.

Mr. HAMILTON. Have they ever done it?
Mr. BRADY. I do not know, sir.
Mr. HAMILTON. What countries have it?
Mr. BRADY. I do not know.
Mr. HAMILTON. Are you just guessing as to whether or not they 

have it?
Mr. BRADY. No; I understand that some do.
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Mr. HAMILTON. Which ones have it?
Mr. BRADY. I do not know.
Mr. BEREUTER. Mr. Chairman.
Mr. BONKER. Mr. Oilman has the time.
Mr. OILMAN. I yield to the gentleman.
Mr. BONKER. The gentleman from Nebraska
Mr. BEREUTER. I am trying to understand the nature of the con 

cern of the Western allies. One provision of this bill exempts all 
the items on the national security control list from licensing for 
trade between Cocom countries. After a lot of testimony from busi 
ness it was felt by subcommittee members that if we have an alli 
ance and we have items that are on the Cocom control list we do 
not need to license between the allies Given this tremendous 
change in the law, which I think is a good one, one which will 
reduce licensing tremendously as part of giving Cocom some mean 
ingful sanction, and given the fact that all the controls are Cocom 
controls which every country involved has accepted as items that 
should not be reexported, why is it not appropriate then to have 
the sanction of an import control for a company that violates those 
alliance-determined controls? Why would the Western allies be 
upset about that? They have agreed there should be a control. They 
have agreed that nobody should be able to export to the East with 
out the licensing requirements. They have not spoken to me, and so 
I do not know what the nature of their concern is

Mr. HAMILTON. Well, one of their concerns is that it usurps their 
enforcement responsibility. I think they feel that the export con 
trols are sufficient to achieve your purposes here, and that there is 
no need for import restrictions. But what they are basically argu 
ing is the extraterritorial application, it seems to me, of American 
law.

My point in offering this amendment, I must say, is a simpler 
one than that. It just seems to me that we have come through this 
experience where we applied sanctions unilaterally for purposes I 
think that all of us would agree with, but because we did not have 
the support of our allies, what happened was the sanctions were to 
tally ineffective, and we created enormous divisiveness within the 
alliance. The simple fact is that you cannot have sanctions today 
unless you have the agreement of the alliance with respect to 
almost all products.

So what you get with the application of a section like this is you 
get your friends very upset with you, your sanctions do not work, 
and all of the diplomatic resources of the Nation have to be direct 
ed toward hearing the breach that arises because of the application 
of this kind of unilateral action. I just think the experiences of 
these sanctions point toward the fact that you must work coopera 
tively, and if you do not, it is not going to be effective.

Mr. BEREUTER. In other words, it is not the provision that is nec 
essarily bad, what is bad is that we should have attempted to get 
an alliance agenda to apply that kind of a sanction?

Mr. HAMILTON. I understand about the concerns of the leakage of 
technology and all the rest, and those are very legitimate concerns, 
but you do not stop leakage of technololgy just because the United 
States says we are going to stop it. You only stop the leakage of 
technology if you have the agreement of your allies. Why do some-
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thing like this that is so divisive? It would not be effective and you 
will just create a breach with your allies and you will not have 
your sanction. They will be very upset, if not infuriated, if we come 
along and level import sanctions That is going to raise enormous 
cries of distress from the allies and then the question will be how 
do you patch up the alliance. You will be spending all of your time 
trying to patch that up. The way to go at this problem is to work 
with your allies and get common provisions, which will toughen up 
the sanctions.

Mr. ZSCHAU Mr. Chairman, I think that I can shed some light on 
the question raised -by the gentleman from Nebraska. The ques- 
tuion is why our allies would not like to see this provision in the 
bill Currently our allies profit from the fact that we have a higher 
sense of priority in controlling the leakage of technology for nation 
al security reasons than they do. There is nothing that makes our 
foreign competitors happier than to have our U.S. companies pre 
vented from exporting goods which allows foreign competitors to 
get the business. If we do not have some sort of leverage on those 
companies to comply with the Cocom controls that have been 
agreed to by all of the Cocom countries, that process will continue. 
I think that there may be better ways to get this kind of sense of 
priority in the Cocom countries, but I have not seen a better solu 
tion, and therefore, I will be opposing the amendment offered by 
the gentleman from Indiana.

Mr. MICA. Would the gentleman yield?
Mr. ZSCHAU I'd be happy to yield.
Mr. MICA. Does the gentleman know how many items are agreed 

upon by Cocom each year on a voluntary basis?
Mr. ZSCHAU. I do not have the number that are agreed upon. As 

a matter of fact, there are major categories that are considered, but 
I will be happy to yield to the gentlelady from Maine if she has the 
answer to that question

Ms. SNOWE. Thank you. There are 102 categories in which we 
have entered into agreements with our Cocom partners. There are 
an additional 30 categories that the United States unilaterally con 
trols, but this provision does not extend to those that we have uni 
laterally controlled, and that is another point that I think should 
be illustrated here.

Mr MICA. Exactly. There are 102 categories and they represent 
tens of thousands if not hundreds of thousands of items that we 
work together on voluntarily with our allies. What we are talking 
about doing is in a few instances, and I am told in rare instances, 
but there are instances that deserve attention—that is why I say 
your approach deserves consideration, but not at this time—tens of 
thousands of instances where we voluntarily work with our allies. 
There have been some violations, they need to be addressed, but 
would we be willing to risk the dissolving of the entire agreement 
for everything we have because we have a problem on a few of 
these areas?

I agree with the gentleman from California, they do profit when 
they violate these agreements. It is a problem, but again, I remind 
the committee, we are talking about our allies, and our allies who 
have worked with us over the years controlling I would say the
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amounts of items probably go up into the millions that we have 
agreed on.

Mr. ROTH. Would the gentleman yield?
Mr. MICA. I do not have the time.
Mr. ZSCHAU. I will yield.
Mr. ROTH. I thank the gentleman for yielding.
I think that the gentleman from Florida makes the point that 

this is a good amendment, but maybe not at this time We talk 
about strengthening Cocom. I think that is what the gentlelady 
from Maine was doing with the original provision in the bill. We, I 
think, are going to have to show some determination that we are 
willing to take some steps. I think what we want to dp is to make 
sure that we make it more difficult for our adversaries to obtain 
high technology at the top of the pyramid, but yet make it easier 
for our business to export at the bottom of the pyramid. I think 
that an amendment like this is helping us and I think now is pre 
cisely the time for an amendment like this. In a few days we are 
going to be meeting with our allies and the people we are talking 
about here in Williamsburg I think this is the type of issue that 
we should be discussing with them at Williamsburg. So I say this is 
preeminently the time for this amendment.

Mr. MICA. If I may respond. I agree totally with the point made 
by the gentlelady and the gentleman who just spoke. It is an issue 
that needs to be addressed and probably needs to be addressed at 
Williamsburg. But to do this in legislation now and say with the 
rare exception of this agreement, a few dozen over a year, where 
we have had tens of thousands of agreements on a voluntary basis 
with our allies, that to put Cocom in jeopardy and tie that to the 
fact that the chairman of the subcommittee has already promised 
indepth hearings on this subject to try to get to some agreement, 
see what we can do, I just think that we are risking a great deal of 
support throughout the world to try to get at a problem that 
indeed I agree is a problem, but the risk of doing it at this stage 
and in this manner I think is inappropriate.

Ms. SNOWE. If the gentleman would yield.
I think it is important to stress the fact that this is discretionary. 

It allows the President flexibility to invoke these import controls, 
and with respect to our relationship with our allies, I think it is a 
two-way street, frankly I think that they should be also interested 
in the security of the Free World. It is not only our interest, it is 
not the interest of the United States alone, it is the interest of the 
Free World. This is leakage of national security commodities that 
are important to the interest of the Free World.

We also know that there are some fundamental disagreements 
that we have had with the allies in the past We have at least been 
able to agree in 102 categories. It is important for them to uphold 
their commitment and to deny our adversaries access to this criti 
cal technology. The allies have been loose in interpreting agree 
ments as well as enforcement. We have provided so much in the 
way of enforcement. We have a strong enforcement mechanism, yet 
our allies do not. They are not interested. So I think this is the 
time to make an indication that we are concerned and to indicate 
that.
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The administration has indicated that concern to our allies. This 
has been talked about over and over again. Cocom has been in ex 
istence for 30 years. This is the first time they are having a high- 
level meeting in 25 years to review the commodity lists that are 
now under control So I believe that it is important that we begin 
now, because the Soviet Union has gained by leaps and bounds in 
the last 10 years in advancement of their defense buildup. Ten 
years ago they did not have any access to computer technology or 
microelectronics Now they do. They had nothing in those areas 
whatsoever, but today they do, and that is because of leakage, not 
all because of violations of Cocom agreements, some is through ille 
gal means as well, but I think we have to get a gain and control on 
those who have been violating the agreements. If 10 companies vio 
lated Cocom agreements in 1982, that is 10 too many. It is one too 
many. So I would urge the retention of this language in the cur 
rent bill.

Mr. BONKER. The gentleman's time has expired.'
Mi. HAMILTON. Mr. Chairman, may I make an observation. To 

give you a flavor of what is ahead of you if the language is kept in 
the bill, let me read from a British Ambassador: "It would not be 
acceptable to the British Government for a U.S. sanction to be ap 
plied to a British company which had allegedly violated the rules 
of Cocom. That would be exclusively the responsibility of the Brit 
ish Government."

That gives you the flavor of what you are headed for. Here is our 
best friend in the Western Alliance. This is extraordinarily blunt 
language for a diplomat to use. It shows you the kinds of problems 
you are headed for if this import sanction remains, and I think the 
key point here is that these kinds of issues have to be resolved 
through negotiation, not through legislation, and certainly not 
through unilateral legislation of this kind.

Mr. SMITH. Will the gentleman yield?
Mr. HAMILTON. Yes.
Mr. SMITH. I am not only concerned about what he just read in 

the letter, but further that there is no mechanism in here for de 
termining by any source other than possibly the President as to 
whether a violation has in fact occurred, and we may see ourselves 
at total loggerheads with our allies where they claim no violation 
and we claim a violation on something that is their sovereignty, 
not ours. It strikes me as a dangerous position in which to put our 
selves in terms of a decision made somewhere away from the ap 
parent violation, which occurred most likely in another country.

Mr LAGOMARSINO Will the gentleman yield?
Mr HAMILTON. Yes.
Mr LAGOMARSINO. We are talking about imports into this coun 

try. We certainly have jurisdiction over that I can understand why 
the allies would be upset about it, but I think we have every right 
to enforce import restrictions into our country when they violate 
Cocom or when the people doing the importing into our country 
have violated Cocom. It is not extraterritorial at all in that sense.

Mr. SMITH. Yes. certainly it is imports into this country, but 
those imports may be of such a nature that the importation limita 
tion may ultimately cause problems in the allied country. For in 
stance Great Britain, suppose we cut off a particular import which
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caused a large loss of jobs in that country and at the same time 
they are maintaining that that corporation did not violate a Cocom 
agreement That is my problem, that we may ultimately be at log 
gerheads on whether or not any violation actually occurred, and 
there is where the problem lies in my estimation

Mr. HYDE. Mr. Chairman, I hate to prolong this. I think it has 
been debated well and thoroughly. We are providing the President 
with a power that he may use as the President may prescribe. I 
cannot conceive of the President seeking to shatter Cocom or alien 
ating Great Britain after we supported them in the Falklands 
issue. But I can see situations arising involving the national securi 
ty where the President ought to be able to impose a sanction, and I 
am sure it would be done prudentially with the advice of the Com 
merce Department officials, but if it were not for the United 
States, there would be no import controls at all, and we have seen 
that. And this is simply providing a flexible tool for the use of the 
President, sparingly I am sure, in those rare occasions where na 
tional security control has been violated and we are going to 
extend a sanction as to products that will be imported into this 
country over which I am sure we ought to have some control.

This is not a blunderbuss. I think it is a modest sanction avail 
able to the President discretionarily, and I would support the 
gentlelady's language in the bill and oppose the amendment.

I yield back my time
Mr. BONKER. Let me at this point in the record place a letter 

from the chairman of the Ways and Means Subcommittee on Inter 
national Trade, Hon. Sam Gibbons, also signed by the ranking 
member, Hon. Bill Frenzel, claiming jurisdiction over this provision 
if it is incorporated into the Export Administration Act.

[The letter follows.]
COMMITTEE ON WAYS AND MEANS,

SUBCOMMITTEE ON TRADE, 
Washington, DC, May 10, 1983 

Hon CLEMENT J ZABLOCKI, 
Chairman, Committee on Foreign Affairs, 
Rayburn Building, Washington, DC

DEAR MR CHAIRMAN We are writing to inform you of our concerns about certain 
provisions of H R 2761, a bill to amend the Export Administration Act of 1979, as 
reported by the Subcommittee on International Economic Policy and Trade

Section 102(b) of H R 2761 would provide new authority to the President to 
impose restrictions on imports of goods or technology into the United States for vio 
lations of multilateral national security controls As we understand the provision, 
any foreign or American company located in the United States or abroad could be 
prohibited from entering its goods or technology into the United States as a penalty 
for such violations

This authority raises significant trade policy issues concerning the rationale and 
merits of imposing import restrictions for the purpose of enforcing export controls 
Such restrictions, which apparently may be set at any level and without limit in 
product coverage, represent a significant departure in U S import policy This au 
thority has important broader implications for U S obligations and overall trade re 
lations with foreign countries under reciprocal trade agreements It would also di 
rectly affect revenues from customs collections by reducing imports into the United 
States We hope that your Committee will remove this provision from the bill

Section 103 of the bill provides new law enforcement authority to the Department 
of Commerce and limits enforcement activities of the U S Customs Service The bill 
would also limit the amount which may be expended for enforcement of export con 
trols by the Customs Service to $14 million in any fiscal year, notwithstanding any 
other provision of law The functions and authorization of appropriations for the 
Customs Service also are matters directly within the jurisdiction of the Committee



1258

on Ways and Means In fact, the Committee on May 4 ordered reported H R 2602, 
including a maximum authorization of appropriations for export control enforce 
ment by the Customs Service of $14 million in fiscal year 1984

These provisions of H R 2761 directly affect revenues, authorize new import re 
strictions with important implications for U S trade policy and reciprocal agree 
ments, and change and limit funding for enforcement functions of the U S Customs 
Service—all matters within the jurisdiction of the Committee on Ways and Means 
Their inclusion would necessitate our requesting sequential referral of the bill I 
hope these issues can be resolved in a mutually satisfactory manner during your 
forthcoming markup of the bill 

Sincerely,
SAM M GIBBONS,

Chairman 
GUY VANDER JAGT,

Ranking Minority Member 
BILL FBENZEL, 

Member of Congress
Mr. BONKER. I also note that with adoption of this import control 

provision, this bill would be referred to the Ways and Means Com 
mittee for further action before we move the entire bill to the 
House floor.

I would also like to note that I think the administration has 
really lost an opportunity to deal more effectively with this prob 
lem On the one hand, the Europeans are terribly concerned about 
the extraterritorial reach of our controls and how disruptive that is 
to commercial transactions between the United States and our 
allies. On the other hand, we are terribly concerned about the ef 
fectiveness of Cocom and whether or not we continue to penalize 
U S. exporters while our foreign counterparts continue to engage in 
commercial activity in violation of Cocom controls.

That is why I think Mr. Hamilton posed a very relevant question 
to the administration, in asking if you communicated with our 
allies, have you attempted to deal with this problem before it 
reached the Congress?

Having not taken advantage of that opportunity, we are now 
faced with an amendment that I think is legitimate, that is the 
amendment that was proposed by the gentlelady from Maine. I 
would like to compliment her on her work in behalf of the amend 
ment, and note that she had modified her original amendment 
which would have applied what Senator Heinz's bill does to coun 
tries instead of companies. The provision in the bill is far more ac 
ceptable, I think, and narrows the application of import controls. 
In the final analysis, however, inclusion of this language in the 
Export Administration Act will prove disruptive to our allies and 
our ultimate desire is for them to cooperative through Cocom, 
which may be more harmful than effecitve in obtaining that coop 
eration.

But nonetheless, despite the disposition of this amendment, the 
fact remains that the message has been sent now, very clearly, 
from this Congress, as a result of the amendment that has been of 
fered by Ms Snowe.

I will personally be supporting Mr. Hamilton's amendment to 
strike the provision. Any further questions?

The question has been called for. All those in favor the Hamil- 
tion Amendment to strike, say "aye."

["Ayes" were heard ]
Mr. BONKER. All those opposed?
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["Nays" were heard.]
Mr. BONKER. The "ayes" appear to have it.
Ms. SNOWE. May we have a division?
Mr. BONKER. A division has been called for.
All those in favor of the Hamilton amendment, please raise your 

hand. The clerk will count.
All those in favor the Hamilton amendment?
[Show of hands.]
The vote is 15 to 4, the amendment passes.
Any more amendments to section 102?
Mr. HAMILTON. I have another amendment to the next section if 

it is in order?
Mr. BONKER. If there are no further amendments to section 102, 

are there any amendments to section 103?
Mr. HAMILTON. I have an amendment.
Mr. BONKER. There is an amendment at the desk.
Mr. HAMILTON. This is section 104.
Mr. BONKER. No further amendments to section 103, we shall 

move to section 104, types of licenses. The staff will pass out the 
amendment, the clerk will please read.

POLICY STATEMENT ON SCIENTIFIC AND SCHOLARY COMMUNICATIONS

Mr. BRADY [reading]:
Amendment offered by Mr Hamilton Page 7, insert the following after line 13 

and redesignate succeeding sections and references thereto accordingly
Declaration of Policy Section 104 Section 3 of the act (50 U.S.C App 2402) is 

amended by adding at the end thereof the following:
"(12) It is the policy of the United States to sustain vigorous scientific enterprise 

To do so requires protecting the ability of scientists and other scholars freely to 
communicate their research findings by means of publication, teaching, conferences, 
and other forms of scholarly exchange.

Mr. HAMILTON. Mr. Chairman, this is a very simple amendment 
and I offer it on behalf of the gentleman from Michigan, Mr. 
Wolpe, and I think, with the concurrence of the gentleman from 
Kansas, Mr. Winn. '

There has been a tendency toward some overall restrictive poli 
cies affecting the publication and discussion of scientific informa 
tion, and it is our intention, of course, to not place restrictions on 
the exchange of scientific information, not to place any restrictions 
on teaching activities at American universities, or to put any re 
strictions on the presentation of research findings at scholarly con 
ferences

I think this policy language really drives that home. It is appro 
priate, it seems to me, and so far as I know, there are no objections 
to it. I yield to the gentleman from Kansas.

Mr. WINN. Thank you, Mr. Chairman.
I want to congratulate Mr. Hamilton for this amendment which 

basically is a declaration of policy. It clarifies some of the problems 
that have been occurring recently.

I do have some report language on scientific communications, but 
I rise in support of the Hamiltion amendment.

Mr. WOLPE. I thank the gentleman, and simply want to associate 
myself with the remarks of both Congressmen Winn and of Con-
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gressman Hamiltion. The amendment that is being offered is not 
change in policy.

It does clearly existing legislative intent that the Export Admin 
istration Act not become a vehicle to restrict publication, discus 
sion of scientific information at universities and other academic 
professional forums within the United States because of some inci 
dents that I think we are well aware of, that have occurred.

There has been some real consternation that the intent of this 
legislation is to go way beyond what was really desired by the sub 
committee and desired by the authors of the legislation, so I think 
it is an important and useful clarifying amendment.

Mr. HYDE. Mr. Chairman?
Mr. BONKER. Mr. Hamilton still has the time.
Mr. HAMILTON. I yield to the gentleman.
Mr. HYDE. Thank you, it is possibly too late at this point to raise 

a question of germaneness. However, it will be raised later, so it 
might be well for the Parliamentarian to try to study whether or 
not this immigration amendment is germane to the Export Admin 
istration Act of 1979

But I would like to point out this is one of those motherhood 
amendments, it is the policy to sustain vigorous scientific enter 
prise. Who could disagree with that? But then we say to do so re 
quired protecting the ability of scientists and other scholars freely 
to communicate by means of publication, teaching conferences, and 
other forms of scholarly exchanges.

I am told that we get some nice Soviet scholars over here who 
participate in some very sensitive discussions, but reciprocity is 
sadly lacking. I know that is true with the People's Republic of 
China, where they send students over here who study all sorts of 
things, but the access for our students over there is very limited.

I think we are treading on immigration policies here, and other 
foreign policy questions that the Secretary of State might not like 
to be stripped of authority to determine under what circumstances 
foreign nationals may be admitted to conferences here, et cetera.

So, I just don't know that this statement solves anything, and I 
think it may create some problems because it could be cited as an 
authority to admit some Soviet scientists over here to participate 
in some conferences and maybe that is in the national interest, and 
maybe it isn't

But I do not believe this paragraph helps the situation and I am 
not one who supports it.

Mr. WOLPE. Would you yield?
Mr. HYDE. Yes, sir.
Mr. WOLPE. For purposes of establishing the legislative record, I 

think it should be noted that there are other mechanisms of con 
trol currently. The Government can learn about eminent exchange 
of scientific information between United States scientists and their 
Soviet bloc counterparts, by several means, visa applications, ad 
vanced notices of conferences, of participants who are required to 
seek prepublication papers they want to present.

All that is being asserted in this instance We don't want to go 
beyond what is already presently institutional, that is appropriate. 
We are not doing more than that through the Export Administra 
tion Act.
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Mr. BONKER Mr. Hamilton's time has expired.
Mr. HAMILTON. I yield to the gentleman.
Mr. HYDE. Thank you.
I just might say, I understand that, but this sounds a different 

note in this language, and then you have ambiguity if not contra 
diction in the law. You have the immigration controls and Secre 
tary of State controls, but then over here, were I representing one 
of the Soviet scholars that wanted to get in here, on a nonrecipro- 
cal basis, I would point to this and say here is the law, it is the 
policy, and this should be encouraged through conferences

So, I don't disagree that our policy is to sustain vigorous scientif 
ic enterprise, but I think there is more to this than meets the eye.

I think what we are saying we should open the door to anybody 
or everybody who is a scholar and they should be able to come into 
our country and participate in conferences, regardless of whether 
there is any reciprocity over there We get nothing out of the 
Soviet Union. We get nothing out of the People's Republic of 
China. We ought to have some leverage on a reciprocal basis of this 
vigorous exchange of scientific information.

So, I am not going to support this, I may be the only one, but I 
do so, not because I object to the free and vigorous exchange of sci 
entific enterprise, but I think there are other implications that 
ought to be considered in that flexibility and discretionary author 
ity of State Department ought not to be impaired, and I tend to 
think this tends to impair it.

Mr. ROTH. I thank the gentleman for yielding there. I think you 
raise a good point, because there have been Government studies 
that have determined that such conferences and meetings where 
they can discuss very highly sensitive matters.

For example, cryptology, code breaking, and I wonder while here 
is a study, scientific communication on national security, just like 
to quote one sentence where they say U.S. science community 
should recognize the potential for foreign misuse of exchange pro 
grams for intelligence purposes

I wonder if the gentleman, the author of the amendment, would 
yield for one question?

Mr. HAMILTON. Yes.
Mr. HYDE I yield to the author of the amendment
Mr. ROTH. I wonder, is there a way in which we can restrict such 

exchanges of these highly sensitive and technological matters?
Mr. HAMILTON. I must say that I am a little puzzled at the objec 

tion raised by the gentleman from Illinois This is not intended as 
an immigration statute or any kind of a device of the kind of objec 
tions that the gentleman makes.

This is simply a clear statement of the policy of the United 
States to sustain vigorous scientific enterprises and to permit scien 
tists to communicate their findings.

I think the gentleman from Illinois's interpretation of it is ex 
ceedingly strange.

Mr. HYDE. I think the gentleman approaches this too casually. I 
think it says to sustain our policly of vigorous scientific enterprise, 
we have got to let a lot of scholars come in here, not necesarily sci 
entists, but other scholars, to attend conferences.
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Mr. HAMILTON. It doesn't say that at all. It simply says that the 
policy is to sustain vigorous scientific enterprise. Beyond that, it 
says that we want to protect the ability of scientists to communi 
cate freely with one another.

Mr HYDE. As I read it, perhaps I have a different copy, it says to 
do so requires protecting the ability of scientists and other scholars 
freely to communicate by means of publications, teaching, confer 
ences, and other forms of scholar——

Mr. HAMILTON The gentleman is taking a position against scien 
tific enterprise. He is taking a position against communication of 
research findings. He is taking a position against publication, 
teaching and conferences and scholarly exchange.

Mr. HYDE No, the gentleman is not doing that at all. The gentle 
man support——-

Mr. HAMILTON. That is all the language says.
Mr. HYDE No, it says that, well—this is our policy, it doesn't 

need restatement in an Export Administration Act, and I would 
ask the chairman at this point if this amendment is germane to 
this bill?

Mr BONKER. It is the chairman's judgment that it is germane 
and if the gentleman from Illinois were to read through the Export 
Administration Act, he would discover that there are several pages 
that deal with U.S. export policy, recognizing the importance and 
value of exports, as well as restrictions on the export of American 
products.

So there are policy declarations in the Export Administration 
Act that are fairly innocuous, but the substantive provisions of the 
act deal with effective controls, and as far as I am concerned, the 
President still maintains his ability to control the export of knowl 
edge and technology for which there is potential damage to U.S. se 
curity.

Mr HYDE. If that is the chairman's interpretation, I defer to it, I 
welcome it, and I certainly don't want to pick lint on an amend 
ment, but I know there is no reciprocity in the Soviet Union, nor in 
the People's Republic of China.

It is a matter of some annoyance we open our country to them 
for research study, and the door is shut on us for reciprocal treat 
ment, but I thank the gentleman, I think I am satisfied, I yield 
back my time.

Mr BONKER. I thank the gentleman.
Any further comments?
Mr. ROTH One brief comment. I think in this entire act we are 

talking about goods and technology, and what is more important at 
times is the knowledge, and if we are going to be transferring 
knowledge, that is probably much more important than the goods 
or technology.

We haven t heard from the administration I wonder if we could 
hear from the administration.

Mr. BONKER. Mr. Brady, why don't you take a permanent place 
at the witness table?

Mr. LAWRENCE BRADY. Mr. Chairman, I don't know what factual 
issue there is concerning this amendment other than to say that 
the bill permits us to control technical data, which equates to 
know-how, design, manufacture and production technology.
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We know, based on the intelligence information that we have 
amassed over the last 2 years, that there has been an extensive 
covert operation aimed at acquiring know-how in the West which 
operates through the KGB

We know that the academic community for that matter is get 
ting into the applied science area more now than every before We 
have universities involved in robotics, the application of technology 
to industrial process To the extent that this amendment would 
impede our ability to control the flow of know-how, at a conference 
or any other mechanism of that kind, the administration would 
oppose it.

Mr HAMILTON. May I ask a question? How does the amendment 
impede that?

Mr. BRADY. Mr. Hamilton, I don't know the purpose of the 
amendment I said that

Mr. HAMILTON You can read it.
Mr. BRADY There must be some concern. The fact that the 

amendment is being submitted says that we have proposed to go 
too far, I don't know.

Mr. HAMILTON Mr. Chairman, I suggest we vote.
Mr BONKER The question has been called. All those in favor of 

the amendment submitted by Mr. Hamilton signify by saying "aye "
["Ayes" were heard.]
Mr BONKER. Those opposed, "no."
["Nays" were heard ]
Mr BONKER In the judgment of the Chair, the ayes have it
Mr. WINN. Mr. Chairman?
Mr. BONKER. I would ask the sponsor of the amendment if he has 

report language he would like to offer to accompany his amend 
ment?

Mr. HAMILTON. Mr. Chairman, I don't at this time. I am glad to 
work with the gentleman from Illinois and others who have some 
concern about the intent of the language to see if we can come up 
with something that alleviates his concerns.

Mr. BONKER Mr. Winn.
Mr. WINN Thank you, Mr. Chairman.
I would be glad to help with some report language that might 

help alleviate the problems faced by the gentleman from Illinois.
At the same time, I have some report language which is related 

to the Hamilton amendment and I wonder if the clerk could pass 
that out now

Mr. BONKER The amendment has been adopted. I would hope 
you and Mr Hamilton and Mr. Hyde could work together on report 
language and offer it at a later time.

Mr. WINN I would be glad to do that, too. Whatever the chair 
desires. I might go ahead and request that the clerk hand out my 
proposed language to the Hamilton amendment, and they could 
take that into consideration as we proceed.

I withdraw my request.
Mr. BONKER. I thank the gentleman.
Any further amendments to section 104?
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COMPREHENSIVE OPERATIONS LICENSE

Mr ZSCHAU I have an amendment at the desk. It is No. 11 of my 
amendments I don't want to scare the committee that I have 11, it 
just happens to have that number on it. But before it is distributed, 
I would like to point out that it amends not only section 104, but 
105, and I would like to request unanimous consent to consider the 
two parts en bloc, if I may.

Mr. BONKER. Without objection, so ordered
Mr. BRADY [reading]:
Amendment offered by Mr Zschau
Page 8, line 9, strike out "or affiliates of that concern" and insert in lieu thereof 

", affiliates, vendors, joint venturers, and licensees of that concern which are ap 
proved by the Secretary "

Mr. ZSCHAU I ask unanimous consent to consider the amend 
ment read

Mr. BONKER. Without objection, so ordered.
Mr ZSCHAU. Mr. Chairman, while the amendment is being dis 

tributed, I would like to commend the subcommittee and you for 
the excellent job that you did in putting together these amend 
ments to the Export Administration Act.

I have had the opportunity as a businessman in the electronics 
industry to deal with the provisions of the act, and what you have 
tried to do in amending the act is to focus controls on those items 
that are the most critical and also to streamline the procedures for 
control to make it easier to export. This frees up resources on the 
enforcement end, so that the items that need to be controlled can 
get the full attention of the Secretary of Commerce.

One of those streamlining provisions that you put into the bill is 
the comprehensive operations license. I think this is an excellent 
idea. It recognizes the realities of multinational corporations based 
here in the United States and the fact that they have to make fre 
quent transfers of information and technology between their head 
quarters, their U S. entities, and their foreign subsidiaries in order 
to operate in a smooth way.

But there are other realities as well. Not only must a company 
with multinational operations deal with its own subsidiaries, but it 
must also deal with vendors by providing technical information to 
those vendors and in some cases propriety products to the vendors 
whereby the vendors add services to it. Very often, joint ventures 
will be involved where a company shares technology with compa 
nies in foreign lands and in addition, quite often, there are licens 
ees of technology with which there are frequent transfers of infor 
mation and goods

What my amendment is designed to do is to expand the entities 
covered by the comprehensive operations license to include not just 
affiliates and subsidiaries of the companies, but other entities with 
which frequent transfers must be made.

Specifically, I would like to point out that vendors, joint ventures 
and licensees would be freed under the comprehensive operations 
license from individual licenses each time a transfer is needed.

In offering this amendment, I recognize that there may be some 
vendors in some countries, or some joint venture companies or 
some licensees that would not be acceptable to the Secretary of
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Commerce because of some past experiences that the Secretary 
may have had with those companies My amendment provides that 
the Secretary of Commerce must approve the specific entities, that 
is the joint ventures, the licensees, and the vendors, that would be 
put under the comprehensive operations license.

So the thrust of the amendment which modifies one section in 
104 and another section of 105, is to expand the comprehensive op 
erations license to make it more workable for multinational compa 
nies.

Mr. MICA. I would like to associate myself with the gentleman's 
comments. Part of our amendment goes to the original Bonker lan- 
gauge and the second part to language that I authorized, and I 
think it is an excellent idea, I support totally your reasoning for 
expanding this, I wish we had thought it in the original draft

Mr. ZSCHAU. I thank the gentleman from Florida for his support.
Mr. BONKER. Any further comment on Mr. Zschau's amendment? 

I believe that it is a good amendment, I think it strengthens the 
new provision covering the comprehensive operations license, it 
makes it broader in scope, so I think it adds immensely to the legis 
lation

No further comment, do you want the amendments to be consid 
ered en bloc?

Mr ZSCHAU. Yes, I do
Mr BONKER. Would you like to ask unanimous consent that they 

be?
Mr. ZSCHAU. Yes, I thought that I had done that before. At this 

time, I would like to ask unanimous consent that the two amend 
ments be considered en bloc

Mr. BONKER. All those in favor of the amendments considered en 
bloc, signify by saying "aye."

["Ayes" were heard.]
Mr. BONKER. Those opposed?
["Nays" were heard.]
Mr. BONKER The amendments pass
Any more amendments to section 104?
If not, we will proceed with section 105. The clerk will please 

read
Mr. BRADY [reading]:
National security control, Section 105(a), Section 5(b) of the Act
Chairman ZABBOCKI. I ask unanimous consent the section be con 

sidered as read, printed in the Record and open for amendment 
Mr. BONKER Any objection? So ordered. 
Any amendments to section 105? 
Mr. Roth?

LICENSING REQUIREMENTS ON EXPORTS TO COCOM COUNTRIES

Mr. ROTH. I have an amendment at the desk 
Mr. BONKER. Would the clerk distribute it? The Chief of Staff 

will read the amendment. 
Mr. BRADY [reading]'
Amendment offered by Mr Roth Page 8, strike out lines 11 through 22 and insert 

in lieu thereof the following



1266

Section 105 (a) Section of the Act (50 U S C App 2402) is amended by adding at 
the end thereof the following

"(12) It is the policy of the United States to develop licensing mechanisms to mini 
mize the burdens placed on United States export trade, particularly United States 
export trade with member countries of the group known as the Coordinating Com 
mittee and with Australia and New Zealand

(b) Section 5(b) of the Act (50 U S C App 2404)) is amended
Mr. ROTH. I ask that the amendment be considered as read.
Mr. HONKER No objection.
Mr ROTH. I offer, members of the committee, an amendment to 

repeal section 105(a), which would eliminate the requirement for 
validated licenses for exports to Cocom countries. I fully share and 
endorse the objective of reducing the licenses burden on companies 
engaged in the West-West trade

In fact, the amendment that I have offered in one sentence does 
state, and I quote, "It is the policy of the United States to develop 
license mechanisms to minimize the burdens placed on U.S export 
trade, particularly U.S. export trade with member countries, 
known as the Coordinating Committee, and with Australia and 
New Zealand "

I support reasonable means to achieve this objective. However, 
the provision in section 105 goes much too far and would, in my 
mind, cause potential serious damage to our national security.

I am opposed to this provision for basically four reaons. First, all 
other countries except within the Benelux countries and between 
the United States and Canada have intra-Cocom licenses require 
ments. A unilateral move by the United States to drop license re 
quirements would not sit well with most of our Cocom partners; it 
would likely be seen as a move to gain competitive advantage.

The Europeans may feel compelled to follow suit, whether or not 
such change is compatible with their own regulatory and licensing 
systems. The fact is, that some Cocom countries may not be able to 
discriminate destinations, they may have to control exports to all 
countries, or to none.

Mr Chairman, my major concern is that a sweeping unilateral 
decontrol of license requirements by the United States would seri 
ously damage our efforts within Cocom to achieve harmonization of 
licensing standards. We would lose credibility. As I mentioned 
during our subcommittee deliberation, other Cocom countries 
havce worked to develop common import and export control docu 
ments. This is something, I believe, the United States should look 
at carefully within Cocom

How could we then begin to discuss such efforts if the United 
States dismantled its systems of export controls while we are 
urging our Cocom partners to upgrade theirs7

Second, there are certain goods and technologies which the 
United States is not necessarily prepared to license for export even 
to Cocom countries. This amendment eliminates that possibility. In 
executive session, I understand the Department of Commerce 
would be willing to provide some specific examples.

And third, new provisions requiring notification to the Depart 
ment of Commerce that an export has taken place is not the basis 
from which the United States can approach Cocom to improve con 
trol over exports and to identify ultimate consignees of controlled 
goods and technologies More importantly, at a time when our Eu-
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ropean trading partners are working to improve overall Cocom en 
forcement, licensing remains and will continue to remain an impor 
tant tool for enforcement, not just for our own companies, but for 
foreign companies as well. The bill before us would prevent any 
possibility of enforcing the higher degree of discipline within 
Cocom

Fourth, I am not prepared to place a standard of determining im 
portant national security interests of the United States in the 
hands of other countries The facts are that there are different 
levels of commitment to export controls within Cocom While we 
seek to upgrade Cocom and, hence, its effectiveness as an instru 
ment of control, reexport and diversion of control of goods and 
technologies, the bill renders that objective an impossible goal.

Fifth, we should use the elimination of validated licenses as a 
bargaining chip, as a lever to obtain improved enforcement within 
Cocom. I see no reason for the United States to abrogate what little 
leverage it has within Cocom, considering the fact that Cocom is 
being subject to such criticism by Congress We must work within 
Cocom to eliminate the diversion of controlled goods and beef up 
enforcement procedures. If we are going to eliminate validated li 
censing controls, then there must be a quid pro quo among our 
Cocom partners.

Mr Chairman, my opposition to this particular section of the bill 
is also based on a fundamental difference in approach A number 
of amendments to the national security section of the act seek uni 
lateral elimination of U.S. controls without taking fully into ac 
count national security considerations.

Our subcommittee has also endorsed another track, and that is 
to use a series of established criteria to reduce the size of the Mili 
tarily Critical Technologies List and to merge that list with the 
Commodity Control List, which we also seek to shorten. New short 
ened list of controlled items which are genuinely militarily critical, 
and should be controlled for national security purposes, would pro 
vide a new basis for license determinations.

This would greatly reduce the number of controlled products and 
that in itself would go a long way toward eliminating controls on 
West-West trade.

The bottom line is that it is important for companies and impor 
tant to all of our future is that we have a small, concise CCL list, 
and now we can place a mechanism to progressively reduce that 
list of items subject to license controls.

That is what the Department, I believe, wants, that is what the 
American business, I hope, wants, and we have the mechanism to 
place that within this legislation. Let's complete the task envi 
sioned in the 1979 Export Administration Act and let's eliminate 
the license burden to the greatest degree possible on West-West li 
censing by taking into account our national security considerations.

For that reason, Mr. Chairman, I hope that we adopt this amend 
ment.

Mr. BONKER. Any further questions on the amendment?
Mr. ZSCHAU. I am sympathetic with the concerns of my colleague 

from Wisconsin, Mr. Roth. If we completely eliminate controls over 
items that are being shipped to our Cocom allies, we will have cre 
ated some leakage that should not exist. However, I feel that, as
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was brought up in the debate earlier on the import sanctions, our 
overall experience with Cocom has been good and that this should 
be recognized. We are seeking ways through negotiations to up 
grade it

I would think that by relying more heavily on the Cocom allies 
to uphold their end of the bargain we are sending a signal to them 
that should strengthen their resolve. The signal is that we are de 
pending upon them to carry their load. In addition, it places a 
higher level of priority and gives us a greater sense of urgency to 
negotiate the strengthening of the Cocom relationship.

Therefore, I think that this provision in the subcommittee bill, 
that would enable shipment of goods without license to Cocom 
countries, is a good provision and should help us work toward the 
strengthening of the Cocom arrangements.

Mr. BONKER. Mr. Berman'?
Mr. BERMAN Thank you very much, Mr. Chairman, and I would 

also speak in opposition to the amendment and agree with much of 
what the gentleman from California has just said.

The effect of this provision, which is I think to say multilateral 
controls are the most logical approach, if this alliance means any 
thing, our focus should be on toughening up those controls and the 
sanctions for violating those controls. This amendment I think is 
an acceptance of that conceptual goal.

We issue thousands of licenses, burdening Commerce with a proc 
ess where not one has been denied to a company that otherwise 
would have been able to ship. A huge amount of paperwork, a huge 
amount of staff on interim within-company kinds of trade, will be 
relieved by the benefits by this kind of a provision.

If there is leakage, if the alliance isn't serious about export con 
trols, I think it is time to find that out. I think our focus should be, 
as the gentleman from California said, to upgrade the meaningful- 
ness and sanctions for violation of multilateral controls, and I 
think this is a positive amendment that does nothing to jeopardize 
our own security and makes more meaningful the notion of multi 
lateral control.

Mr. MICA. I would like to associate myself with the gentleman's 
comments and say I, too, would oppose the amendment and simply 
say this: that of the 80,000 licenses that we had talked about many 
times in committee, some 30,000 are routinely- approved, never re 
jected, and this would eliminate the need for these 30,000 to have 
to go through that routine procedure.

I might add that we asked administration witnesses as to how 
this provision had been used in the past, and to my recollection 
only six times over the years have we had any rejection, and that 
was not based on a problem in the foreign country, but a domestic 
dealer had already been denied the ability or the right to partici 
pate.

Mr ROTH. Would you yield?
Mr. MICA. Yes, sir.
Let me say again, Mr. Berman, in one moment—we are talking 

about West-West trade on items that we already have agreement 
on. If we. are ever going to get serious, I think focusing on the areas 
where there is a problem, somehow we are going to have to find a 
way to get the routine items off the list that don't deserve to be



1269

there, that never should have, that aren't being denied in any way, 
shape, or form right now. That is what this amendment is supposed 
to address.

The gentleman from California has the time.
Mr HERMAN. I would yield to the gentleman from Wisconsin
Mr. ROTH. Thank you
You know, the point that you and the gentleman from Florida 

made is an interesting one, yes, we want to make it easier for our 
business to export but you mean to tell this committee that by 
doing away with the validated licenses that we are going to do 
that How is that going to strengthen Cocom?

The way to do that is not to reject this amendment. The way to 
do it is take a look at the MCTL and CCL and integrate them and 
have a smaller list of the highest technology, but not to do away 
with validated licenses.

Mr HERMAN. Here is the problem, if I just might respond
First of all, the other countries in Cocom fully enjoy our requir 

ing exports to be licensed because those companies in those coun 
tries maintain a competitive advantage by virtue of the license re 
quirement.

The whole concept of this is, there are a number of items, many 
of them are dual-use items which find trade with countries that are 
friendly. There are some items which should not go, for whatever 
the reason is, into the hands of the Soviet Bloc countries because 
they can be put to military use; that we should approach this on an 
alliance basis, that we get together with other countries and devel 
op this list of commodities that should not be exported, and that we 
put some teeth in it, and to make it impossible or to maintain a 
barrier between ourselves and our allies does far more to damage 
our own business that it does to help give efficacy to multilateral 
controls.

Mr. ROTH. Would you yield?
Mr. BERMAN. Yes, sir.
Mr. ROTH. Isn't it true that all the Cocom countries require li 

censing, except the Benelux countries? So I don't see a point of the 
argument. I still go back to my original argument.

Mr. BERMAN. I do not know and I wonder within the EEC coun 
tries whether there is requirement for licensing of exports.

Mr. ROTH. Maybe we can ask the administration.
My point is, there is in Cocom a license requirement among all 

countries except the Benelux countries.
Mr. BERMAN. That is one exception.
Mr. BONKER. The gentleman's time has expired.
Mr. LAWRENCE BRADY. Mr. Chairman, all counties except for 

Benelux and that is not thorough. All counties do require controls 
between them, all Cocom countries.

Mr. BONKER. Mr. Bereuter.
Mr BEREUTER. Thank you, Mr. Chairman.
I would like to cite and summarize information in a GAO report 

on this subjected dated May 26, 1982.
The first part is:
The need to continue license requirements for high technology products and 

design production technology related to both high and low technology product to
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Communist destinations is clear We find, however, there is little justification for 
continuing the license to the vast majonty of low-technology products

It further goes on to suggest that licensing requirements could be 
eliminated to a large extent by making the CCL advisory notes the 
technical threshold for obtaining export licenses.

The 30,000 figure was mentioned a few minutes ago. That 30,000 
figure is explained by GAO's recommendation or suggestion that 
the Government could eliminate about 25,000 non-Communist 
countries and 50,000 Communist country license submissions a year 
and could save industry about $6.2 million a year in administrative 
costs.

It could also save Commerce about $1 million a year by eliminat 
ing the 53 staff positions now necessary to handle low-technology 
application. This is not a statement from American business. This 
is from a GAO report.

Licensing requirements for high-technology exports to Cocom 
countries, they go on to suggest, also are excessive. They list a 
number of reasons. Among the most important I think are that we 
will—first they mention Benelux counties; second, the Government 
denied only six high-technology export licenses to Cocom counties 
over the past 3 years, and in each case the denial was made be 
cause the U.S. exporter was restricted from further exporting.

The Justice Department has obtained only five criminal convic 
tions during the last 3 years. The Department of Defense in fact 
supported the last proposal to eliminate export licenses to Cocom 
countries, Australia and New Zealand, but later withdrew its sup 
port after reviewing Justice Department's objections.

For these and many other reasons already cited by both gentle 
men from California, we should sustain the language that is found 
in the bill at this point.

Mr. LAGOMARSINO. Mr. Chairman, my colleague from Nebraska 
has read some of the statements from the GAO report. I would like 
to read the recommendations from that same report:

We recommend that the Secretaries of Commerce and Defense, one, eliminate li 
censing requirements to non-Communist countries for low-technology products fall 
ing below the country's Communist threshold level

Two, review the Commodity Control List to identify those few low-technology 
products that Defense wants to carefully examine before export to Communist coun 
tries, and then eliminate the remaining low-technology products from licensing re 
quirements, and last, reexamme the need for licensing of high-technology products 
to Cocom countries and other allies by exploring various alternatives that would 
satisfy control objectives and reduce or eliminate the burden of licensing

They don't say that they be removed from the licensing require 
ment altogether.

Mr. Chairman, I think we should hear from the administration 
on this amendment.

Mr. LAWRENCE BRADY. Mr. Chairman, we have been trying to 
negotiate with our allies conditions that would permit accomplish 
ing the objectives that you are accomplishing with the provision in 
cluded in this bill as reported by the subcommittee.

We feel very strongly that the subcommittee provision under 
mines the administration's attempts because it removes an oppor 
tunity for us to use the lever we had. Originally the Europeans 
wanted this particular provision adopted.

Mr. BERMAN. Why?
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Mr. BRADY Because it is also a hindrance on them and the con 
trol system will be undermined as a result It will give a competi 
tive advantage to U.S. firms, and Europeans are going to have to 
eliminate the entire Cocom system which we are engaged in build 
ing at the moment, and implement a mechanism strong enough to 
allow us to abolish this kind of licensing. The comprehensive oper 
ation license, which as you know, Mr. Chairman, we are moving to 
implement, accomplishes some of these objectives, but to a limited 
degree until we procure better enforcement within Cocom itself.

Mr. BONKER. If Mr. Lagomarsino would yield, Mr. Brady, it ap 
pears to me that within the administration this issue has been 
fully discussed and actually proposed, and the Justice Department 
signed off on eliminating controls to Cocom countries.

The Justice Department concern was over having an appropriate 
paper trail, if you will, to identify those companies that may have 
violated export controls They use as a basis of evidence the license 
itself, but the proposal in the committee draft retains the notifica 
tion requirement so that the Justice Department would in effect 
retain that information. It appears then that if the only reluctance 
within the administration to support this provision has been the 
Justice Department's requirement for paper trail, that we fully ac 
complish that by requiring notification of each transaction.

Mr. BRADY. That action was taken by the Carter administration 
before we had any of the information we have amassed in the last 
2 years as to precisely what the Soviets accomplished in the 10- 
year period of the 1970's. I would say those agencies today, you 
would not find nearly half of them lining up to support this provi 
sion that you found in 1979 and 1980

The last 2 years have provided us the information on diversion, 
someone mentioned the case system referral to Justice. We have 
referred in 9 months of the year 25 cases for criminal prosecution 
to Justice, there were 8 for the entire previous year and only 4 the 
year before that.

Mr. BONKER. If the record bears out what you say, why is it true 
that in the past 3 years, when over 75,000 licenses were processed 
for exports for Cocom countries, there have been only 6 violations 
noted and successfuly prosecuted.

Mr. BRADY. Because in 1979, Mr. Chairman, the Congress indicat 
ed that if we cannot approve a license, we are to tell the applicant 
what level of technology we can approve to a particular destina 
tion.

The denial figures per se are very deceiving because very often 
we downgrade a system. We have told the company, if you want to 
export, yes, it is appropriate for that particular end use or, you 
must downgrade it by so mucy. The denial statistics are not neces 
sarily meaningful. You would have to add to those the return with 
out actions, and the extensive downgradings which happen very 
often.

Chairman ZABLOCKI. Would the gentleman from California yield?
Mr. LAGOMARSINO. Yes.
Chairman ZABLOCKI The Chair has received a letter from D. 

Lowell Jensen, Assistant Attorney General, Criminal Division of 
the U.S. Department of Justice.
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Merely for including his point of view in the record, I ask unani 
mous consent that the letter be included in the record at this point, 
although I believe he is overstating the case.

[The information follows']
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®mteb States; department of Justice
ASSISTANT ATTORNEY GENERAL

CRIMINAL DIVISION 
WASHINGTON, O C 20530 - '

Honorable Clement J Zablocki
Chairman
House Foreign Affairs Committee
House of Representatives
Washington, DC 20515

Dear Mr Chairman

This letter refers to the consideration by the House 
Foreign Affairs Committee (Committee) of legislation to reau 
thorize the Export Administration Act (Act) I am advised that 
the Committee will shortly mark-up this bill and an amendment to 
it that would eliminate the present requirement in the Act for 
validated licenses for exports of sensitive goods and technical 
data to COCOM member countries. The Department of Justice does 
not favor this amendment and urges its defeat

Based on the experience of this Department in directing 
criminal prosecutions under the Act, I feel it my obligation to 
advise the Committee in as categorical terms as possible that 
the Department views the present requirement for validated 
licenses for exports of sensitive goods and technical data to 
COCOM countries as the backbone of the government's ability to 
enforce the Act. Its continued presence in the Act is an 
absolute necessity for effective enforcement of our country's 
export control program. At a time when Soviet efforts to 
obtain high technology items are increasing, the controls and 
paper trail afforded by the requirement for validated licenses 
must be maintained

There are very few cases of direct illegal exports from the 
United States to Communist dominated countries. Almost all 
cases of the illegal acquisition of sensitive U S origin goods 
by the Soviet Bloc have involved transshipment through inter 
mediary countries, including a great many through COCOM member 
states.

The present validated license requirements can provide a 
foundation for a criminal prosecution, as well as administrative 
sanction, on charges of making an export without a required 
license or making a false statement in an application for a 
license. Documents generated by the validated licensing process,
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involving certification and commitments by both domestic and 
foreign parties on the license application and supporting docu 
ments such as the Import Certificate (including a foreign 
importer's commitment to his own authorities not to illegally 
re-export) and the statement by ultimate consignee and pur 
chaser, have significant evidentiary value in the conduct of 
criminal investigations and prosecutions.

Removal of the validated license requirement would allow a 
defense by an American exporter to charges of a violation of the 
Act, that he was ignorant of the illegal intentions of his 
diverter-customer and that he had no culpability under U S law 
for any diversion by a foreign party In such a situation, we 
would be obliged to turn to the foreign state where the diver 
sion occurred for enforcement action One need only look to the 
existence of blocking statutes and the general reluctance of 
foreign governments to prosecute violations of export control 
laws that occur on their soil to realize that we should not give 
up this irreplaceable enforcement tool.

In the absence of the Act's prohibition of exports of 
sensitive commodities and technical data to COCOM countries 
without a license, we would in many cases lack a statutory basis 
for obtaining a search warrant to seize incriminating documents 
and other material that would show that the ultimate destination 
of goods in a given transaction was the Communist Bloc or other 
controlled destinations. Again, the critical evidence required 
for a successful prosecution would not be available

Our first line of defense against illegal exports of 
sensitive goods and technology should be at home This defense 
must take the form of a legal requirement, enforceable by 
imprisonment and a fine, as well as denial of export privileges, 
for prior review and applicable validated licensing of proposed 
exports of such items to COCOM countries

I cannot over-emphasize the importance of the continuation 
of validated licensing requirements for sensitive goods and 
technical data exports to COCOM countries Again, I respect 
fully urge that rejection of the amendment that would remove 
this requirement.

Sincerely,

D Lowell Jensen 
Assistant Attorney General 
Criminal Division
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Mr. MICA. Mr. Chairman, I don't believe I have spoken on this 
amendment.

I would like to ask the administration representative, have you 
been down to the Commerce Department and seen the procedure, 
how the licenses are handled?

Mr BRADY. Mr. Mica, as you well know, I run it.
Mr. MICA. Have you been through every phase of it? Your people 

and I walked from the mailroom, where the applications are 
opened, and I took the time to walk through every single proce 
dure, and you know and I know that some 50,000 or more of the 
80,000 are just that, a paper trail.

Under this amendment, the Secretary may require a paper trail, 
but what is happening, I will be conservative, 30,000 come in, they 
are opened, they are stamped in and go right through there and 
they take a great deal of time, a great deal of effort, and they are 
stamped out, they are routine, they are extremely routine, some 
times I wonder if the people who are in charge do know

I had a chance to talk with employees. They are doing a dedicat 
ed good job, an excellent job, but when they are handling 80,000 
pieces of paper, and it is being shoved through that agency so 
quickly, it really is just a paper trail. And I think you left this out, 
that in the amendment it says the Secretary may require by regu 
lation this action.

So if we are serious, and we are not making any inroads with 
regard to national security on that approach, if we are serious, 
then we ought to set the people that you have that are trying to do 
a good job to the task of really trying to focus in on those that need 
attention, and look to this, and I think this is a reasonable ap 
proach. That is why I took the time to go through the procedure 
and I would tell you this—ask your employees off the record, how 
many are routine and just come through because the requirements 
are there; they have to file it and it has to go through.

You know, that stack that is sitting in the room in the back that 
really has some concerns about national security, that is where we 
have a real problem Some of them are items that are brand new, 
they are a problem, all the rest of them do, we have testimony here 
originally that we could not export a speak and spell.

Mr. BONKER. Would you like to respond?
Mr. BRADY. Very quickly, the statistic is not 6 denials but 140 de 

nials, and second, Mr. Mica, I think the thrust of your statement is 
that there are even within Cocom a level of commodities that we 
want to review. I think that came through from your statement a 
moment ago. We will not be able to review exports on a prior basis 
if the provisions of the subcommittee are adopted. That is why we 
oppose the subcommittee on that point.

Mr. BONKER. Mr. Mica has the time.
Mr. MICA. I was going to say I think your response indicates that 

if we do not make some changes, what you are saying, your would 
disagree with the language, there may be a different level of con 
trol, and I certainly think there is a level of control that we want 
to review. But I personally think, and I have seen it in practice and 
I followed this legislation from start to finish, there are half of the 
licenses that come through that are nothing more than a paper 
trail.

28-755 0-86-41
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That paper trail can be established under the provisions of the 
existing legislation and your people then could do exactly what you 
are talking about, review those items and set the requirements 
through the Secretary that we need to do to make sure that there 
is that appropriate paper trail. But I think what you have just ac 
knowledged is, yes, that we do need to make a change.

Mr. BONKER. Mr. Roth.
Mr. ROTH. Thank you, Mr. Chairman.
I think a number of things have to be raised here and the first is 

that it is not a paper trail that we are concerned about, the key 
issue is exports to Cocom.

Isn't it true that there are items that we don't even want to 
export to Cocom? Of course, if we did not have validated licenses, 
how could we stop the exports? I think those are two issues we 
have to address.

Everyone talks about strengthening Cocom. Well, that language 
rings awfully hollow when we give away all of our bargaining 
chips.

Mr. HYDE. The gentleman just raised a point. I don't want it to 
get lost in the shuffle.

Are there commodities that we would not want to export to 
Cocom in a national security perspective or some other?

Would Mr. Brady answer that? Don't embarrass the administra 
tion. I don't want to tread on classified information, but is this a 
subject that ought to be negotiated? In other words, is this overkill?

We are just doing away with all licensing requirements. Now 
maybe it is terribly burdensome, I am sure it is, and Mr Mica has 
made that point, and I agree and I accept it but, the remedy here— 
you know maybe if you just stop five or six exports, they could be 
crucial in terms of—one export could be crucial, in terms of laser 
technology or something like that. And we have to address the bliz 
zard of paperwork, the burden on Commerce, we have to narrow 
that down. There has to be a way to do it and still maintain effec 
tive controls on sensitive exports.

Now I take it that is a matter of some negotiation with our 
Cocom allies. Let's hope that we can proceed with the negotiations. 
But if we keep section 105 in the bill, we have thrown out any vali 
dated license requirement and that just seems to me to be overkill.

Mr. MICA. May I ask unanimous consent for the gentleman to 
yield?

Mr. BONKER. Mr. Lagomarsino, would you yield?
Mr. LAGOMARSINO. I yield, although I think 10 or more minutes 

have gone by.
Mr. MICA. This amendment does not apply to anything that is 

unilaterally controlled. I think that needs to be pointed out.
Chairman ZABLOCKI. I move the previous question.
Mr. BONKER. The previous question has been called. All those in 

favor of the amendment offered by Mr. Roth, signify by saying "aye".
["Ayes" were heard.]
Chairman ZABLOCKI. Opposed, no.
["Nays" were heard.]
Chairman ZABLOCKI. The "nays" appear to have it. Any other 

amendments to section 105?
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Mr. Roth has an amendment at the desk. It is the Chair's desire 
that we stay in a proper sequence. According to the staff, Mr. 
Zschau is next in line with an amendment to Section 105

Mr. ROTH. I will defer.
Mr. ZSCHAU Thank you very much, Mr. Chairman.
Mr. BONKER. That staff will circulate and read the amendment to 

section 105.
Mr. ZSCHAU. This is my No. 7.
Mr. BRADY [reading]:
Amendment offered by Mr Zschau, "page 8, line 17, insert after "the Secretary 

may" the following "require an export license for the export of such goods or tech 
nology to such end users as the Secretary may specify by regulation"

Mr. ZSCHAU. Mr. Chairman, my amendment is a perfecting 
amendment to the language that we have just discussed.

I think that it may address the concerns that have been raised, 
and very well, by Mr. Roth and others: We don't want to complete 
ly eliminate the ability of the Secretary to control the shipment of 
goods or technology to Cocom countries.

We have heard testimony before this committee that there may 
be occasions when a particular company or a particular end-user 
has developed a reputation for being unreliable For this reason, 
exports to that particular end-user should be denied by the Secre 
tary when the license application comes before the Department, 
and there may be from time to time specific end-users for whom we 
should require licenses.

What my language would do is add to the section a provision 
that would enable the Secretary to specify by regulation a require 
ment for export licenses for the export of goods and technologies to 
certain end-users, and in that way control the flow of such goods 
and technologies in those rare instances when the individual end- 
users are deemed to be unreliable.

Mr. BERMAN Would the gentleman yield?
Mr. ZSCHAU. Yes.
Mr. BERMAN. I commend the gentleman for'offering this amend 

ment. It is a perfecting amendment that should address some of 
the concerns enunciated in the debate on the previous amendment. 
What we have is a department with so much paper flowing 
through it now that it is unable to address the important issues. 
We have made a change thus far in the legislation offered through 
section 105, but there are legitimate concerns and the gentleman 
addresses them directly and I appreciate his amendment and sup 
port it.

Mr. BONKER. The Chairman would add that Mr. Zschau's amend 
ment is entirely consistent with our intent

Any further comment? Mr. Lagomarsino?
Mr. LAGOMARSINO. I would like to hear what the administration 

has to say about this amendment.
Mr. LAWRENCE BRADY. We would support the amendment
Mr. ZSCHAU. I call the question.
Mr. BONKER. The question has been called for. All those in favor 

of the amendment, signify by saying "aye".
["Ayes" were heard.]
Mr BONKER. Those opposed, no.
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["Nays" were heard.]
Mr. BONKER. The amendment is agreed to.
Mr. Roth, do you have an amendment at the desk?
Mr. ROTH. I have an amendment at the desk, Mr. Chairman.
Mr. BONKER. The staff will read the amendment.
Mr. BRADY [reading]:
Amendment offered by Mr Roth
"Page 8, strike out line 22 and all that follows through page 9, line 22, and redes- 

ignate the succeeding subsections accordingly "
Mr. BONKER. Mr. Roth, you may proceed.

EXPORTS TO THE PEOPLE'S REPUBLIC OF CHINA

Mr. ROTH. Thank you.
I should, after the experience of the gentleman from California, 

maybe call this a perfecting amendment, but we probably couldn't 
do that. What I am asking in this amendment is to strike the pro 
vision providing a special licensing standard for the export of con 
trolled goods and technologies to the People's Republic of China. 
This provision goes far beyond the intent of the administration's 
policy of providing flexibility for the issuance of validated license 
for exports to the People's Republic of China. It does not seem ap 
propriate to establish in legislation for 2 or 4 years a special ex 
emption at twice the technical level of controlled exports approved 
for sale to the Soviet Union prior to the invasion of Afghanistan.

I think we have to reserve this foreign policy judgment to the 
President. We have not had hearings on this particular provision. I 
feel the PRC already benefits from the extension by the United 
States of the most favored nation trading status, which is annually 
reviewed by Congress. But here we would be incorporating in law 
something that would not dovetail with the MFN review.

For this and other reasons, mainly because we are in an uncer 
tain fluid trading diplomatic situation with the PRC, I think we 
have to follow this flexibility in the hands of the President, and for 
Congress to preempt the President in this area I think is not in our 
national security or national interest.

I hope the committee would adopt the amendment.
Mr. BERMAN. would the gentleman yield?
Mr ROTH. Yes.
Mr. BERMAN. I thank the gentleman for yielding. I supported this 

language reluctantly and only temporarily when it moved through 
subcommittee. The concerns I had are the lanuage found in lines 7 
and 8 where we are talking about the level of technology. It says if 
that technical level does not exceed twice the technical level, and I 
believe I was challenged by people on the committee if I had that 
concern to try to come up with better language.

I don't think it is possible to address this issue in that fashion. I 
would ask the gentleman if he has the same kind of concerns that I 
do about the question what is technology twice the level that de 
partment or agency would approve before? Isn't this an impossible 
definition to reach?

Mr. ROTH. Yes, it is very difficult. I think when Mr. Olmer was 
before the committee, he raised that point. I thank the gentleman 
for raising that point. I agree.
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Mr. HYDE. Would the gentleman yield?
Mr. HERMAN. I yield to the gentleman from Illinois.
Mr. HYDE. The relationship between the People's Republic of 

China, the United States, and the U.S.S.R. is fluid, it is volatile and 
it is delicate. Now to crank into a statute that we are going to do 
something for the PRC twice the level of the Soviet Union, it just is 
again an example of legislative overkill, and intrusion into what 
ought to be left to the judgment given the context from day to day, 
week to week of the interrelationships of these three important 
countries.

This directory impulse, this impulse to regulate and legislate, 
now we are going to talk about twice the level of what we do for 
the Soviet Union it is just—I don't want to say madness—but I 
really think it is going too far. Can't we let the President and his 
advisers and the Secretary of State do something with regard to 
foreign policy? I know that the fact that it is a Republican adminis 
tration rankles, but if just seems to me to require a special exemp 
tion for the export of controlled items to the People's Republic of 
China authorizing it at twice the technical level of exports ap 
proved to the Sovet Union, something like that has been written by 
Lewis Carroll.

I really plead with my colleagues not to be that interventionist 
on behalf of the great People's Republic of China, knowing how 
sensitive we all are to human rights and all that. I just think this 
is too much. I support the amendment of my friend from Wisconsin 
as bringing some balance to a very delicate subject.

Mr. LEACH. Will the gentleman yield?
Mr. ROTH. I yield.
Mr. LEACH. I commend the gentleman from Wisconsin. I think 

nothing is more presumptuous than to think that the Export Ad 
ministration Act should be a vehicle to establish pur China policy. 
It is far too sensitive a subject for this type of vehicle. I would urge 
adoption of the gentleman's amendment.

Chairman ZABLOCKI. Mr. Chairman, it is my understanding that 
the Chairman of the Subcommittee on Asia is interested in this 
amendment and I don't see him.

Mr. FASCELL. Can I inquire generally speaking?
Mr. BONKER. The gentleman from Florida.
Mr. FASCELL. I was trying to follow the thrust of the discussion 

by the proponents of the amendment. Is the argument that we are 
opposed to the policy which we are going to legislate or we are op 
posed to legislating the policy or both? If we are going to legislate 
the present policy, if we want to be critical of the policy, it is one 
thing.

Mr. ROTH. It is not the present policy that concerns us, but we 
are in a fluid and volatile situation.

Mr. FASCELL. I understand that part of the argument.
Let me ask then the administration, Mr. Chairman—does the 

language legislate the present policy?
Mr. LAWRENCE BRADY. It does not. It goes beyond that. The two- 

times policy is in effect. However, there are four mission areas that 
are excluded on a flexible basis——

Mr. FASCELL. Four what?
Mr. BRADY. What we call four mission areas.
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Mr. FASCELL. I did hear the word. It sounded like missionaries, 
but it is mission areas.

Mr. BRADY. Mission areas that are excluded.
Mr BONKER. As the sponsor of the amendment which was incor 

porated in the subcommittee's draft, I would inform the gentleman 
from Florida and Mr. Brady that we have taken the language di 
rectly from the administration's policy and put it into legislative 
language. It is our understanding that the administration has not 
implemented its own China differential policy.

All we are attempting to do was place that into statute.
Mr.- BRADY. Mr. Chairman, I am trying to find out if those four 

areas are classified or not and that is why I haven't told you what 
they are. They would be critical to an offensive military capability 
of the Chinese, and they are excluded from the two-times policy.

The chairman is correct in terms of having difficulty in imple 
menting the two-times policy. That is a technical difficulty, howev 
er, Mr. Chairman, as much as an attitudinal problem in the sense 
that it is exceedingly difficult in some cases to say what is two 
times. Two times zero in some cases.

Mr. BONKER. Mr. Brady, I agree, but this is your own policy. I 
would suggest that since it is 4:30 that we withhold a final vote on 
this provision and perhaps we can work out some appropriate lan 
guage

I would remind the Members that the PRC is now identified on 
the same level as the Soviet Union which is the lowest threshold in 
terms of exports

I recall recently a Chinese trade minister saying that they need 
to import over 3,000 different low technology items If the United 
States does not compete in that new technology to China, the Japa 
nese most certainly will. So I am hopeful that between now and 
next week we could work out something that might be mutually 
agreeable with Mr Roth, the sponsor of the amendment, and the 
other members of the committee.

Mr. SOLARZ. Mr. Chairman.
Mr BONKER. Mr. Solarz
Mr. SOLARZ. I appreciate your suggestion. I would like to ask that 

if a serious effort is made to reconcile these conflicting concerns, 
that you touch base with me and my people on the subcommittee. 
We do have an interest in this, and we would like to see it handled 
in a way which is conducive toward increasing trade with China 
without jeopardizing the national security.

I think we might have some useful input into your efforts to 
come up with something everybody can live with.

Chairman ZABLOCKI. Would the gentleman yield?
Mr. SOLARZ. Certainly
Chairman ZABLOCKI I can't imagine that the gentleman from 

Washington would do otherwise but to consult with the gentleman 
from New York to get input.

Mr. SOLARZ. Thank you, Mr. Chairman. With your blessing, I am 
sure he will.

Mr. BONKER. The chairman announces that the full committee 
will reconvene on Wednesday, May 25, 1983, to resume consider 
ation of H.R. 2971, reauthorization of the Export Administration 
Act of 1979.
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Mr. Pritchard.
Mr. PRITCHARD. Are you saying next Wednesday, a week from 

today?
Mr. BONKER. According to the distinguished chairman of the full 

committee, that is what I understand.
Mr PRITCHARD. You are not taking up this bill until next 

Wednesday?
Mr. BONKER. We are resuming consideration of this bill until the 

committee meeting next Wednesday morning, at which time the 
Roth amendment will be pending

Mr. BONKER. The committee stands adjourned.
[Whereupon, at 4:33 p.m, the committee adjourned to reconvene 

at 9 a.m., Wednesday, May 25, 1983.]





EXTENSION AND REVISION OF THE EXPORT 
ADMINISTRATION ACT OF 1979

WEDNESDAY, MAY 25, 1983

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS,

Washington, DC.
The committee met in open markup session, at 10 a.m., in room 

2172, Rayburn House Office Building, Hon. Clement J. Zablocki 
(chairman) presiding.

Chairman ZABLOCKI. The committee will please come to order.
Mr. WOLPE. Mr. Chairman.
Chairman ZABLOCKI. The gentleman from Michigan.
Mr. WOLPE. Thank you, Mr. Chairman.
I wonder if before we turn to the Export Administration Act, 

which I understand is the business of the day, if the chairman 
could just report to the committee on the status of the resolution 
on Nicaraguan covert and overt operations.

It is my understanding it was originally scheduled to be taken up 
today and has now been delayed. Could you give us some informa 
tion?

Chairman ZABLOCKI. I would be delighted to report to the gentle 
man from Michigan

Yes, the covert and overt operation bill, H.R. 2670, was scheduled 
for today. The Chair attempted to get unanimous consent for the 
committee to sit. The opposition of course knew full well the bill 
was scheduled, and there was objection The Chair was unable to 
get the unanimous-consent request.

Therefore, the bill cannot be marked up today or tomorrow. My 
request was for both days, today and Thursday.

So the bill will very likely be up June 1, when the Congress will 
be back from the Memorial Day recess.

Mr. WOLPE. I thank the chairman for that explanation
I must say that I find it terribly discouraging that Members on 

the other side would oppose taking up this bill. It seems to me very 
clear that the effort here is to delay any decision on this legisla 
tion, so that the illegal covert operations in Nicaragua may contin 
ue to go forward. And I just hope that a way will be found to at 
least allow this matter to be debated and resolved so that all mem 
bers of the committee may express their views and the committee 
may take action on the matter at the first moment.

I think it is terribly sad this attempt, this delaying procedure 
should be pursued.

(1283)
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Chairman ZABLOCKI. I am sure the gentleman from Michigan re 
alizes that the Chair intends to expedite the consideration of the 
bill, and at the same time try to get a bill' that will pass the House. 
I believe that the delay will not hurt our opportunity to have an 
up-and-down vote on the covert operations in Nicaragua.

Mr. WOLPE Thank you
Chairman ZABLOCKI. This morning we meet to continue consider 

ation of H.R. 2971, to amend the Export Administration Act of 
1979.

CHINA DIFFERENTIAL

Panding when the committee adjourned last week was an 
amendment by Congressman Roth on page 9 of the bill, which is at 
each Member's desk.

Before we move into the debate on the bill, the gentleman from 
Washington, Mr. Bonker, wishes to be recognized for a unanimous 
consent.

Mr. BONKER. Thank you, Mr. Chairman. When the committee ad 
journed last week, we had under consideration that section of the 
bill that dealt with the so-called China differential, that is trying to 
put into statute the administration's policy of liberalized exports of 
high technology to the People's Republic of China [PRC].

We left the issue in the hands of staff who were to attempt to 
find a consensus on appropriate language to raise the level of tech 
nology exports to the PRC, but they were unable to do so.

I note in today's paper that Secretary Baldrige is in Beijing and 
has promised to ease restrictions on the sale of American high 
technology to China, on a step-by-step basis. I believe what is im 
plied here is that the Secretary recognizes, as we do, that we need 
to find a way to increase our technology exports to the PRC, or we 
are going to forever lose that market to our competitors. I am very 
encouraged that the Secretary has taken these steps.

Now, having noted that, I should also say that the administra 
tion has not been explicit on the details of how we are going to 
bring this increase in exports. In view of these activities, and the 
Secretary's pledge, I believe that it would be appropriate that we 
either accept Mr. Roth's amendment or I will ask unanimous re 
quest that we strike this provision from the bill and try to under 
stand what the administration wants to do with respect to high 
technology exports to the PRC. Possibly at a later date we could 
offer an amendment on the floor that would be compatible with the 
administration's plans for China.

Chairman ZABLOCKI The gentleman from Washington asks unan 
imous consent. Is there objection?

The gentleman from Wisconsin.
Mr. ROTH. I will wait until the chairman is finished.
Chairman ZABLOCKI. I put the unanimous-consent request.
Is there objection to the unanimous consent of the gentleman 

from Washington?
Mr. ROTH. His unanimous consent is to strike this provision?
No objection.
Chairman ZABLOCKI. The gentleman from Wisconsin will with 

draw his amendment pending?
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Mr. ROTH Yes.
Chairman ZABLOCKI. The gentleman from Wisconsin withdraws 

the amendment.
Mr. ROTH. Mr. Chairman—to strike the provision, that is my 

amendment.
Mr. Bonker actually asked that my amendment be agreed to.
Mr BONKER. The gentleman is correct. I feel we should deal with 

the issue, but only after we hear from the State Department, and 
what the new policy is

Chairman ZABLOCKI. So it is withdrawn temporarily7
Mr. Bonker, you ask unanimous consent that it be stricken until 

we hear from the Department?
Mr. BONKER. I assume that the committee will conclude its 

action before we hear from the State Department. So possibly it 
will be considered later by way of an amendment on the floor.

Chairman ZABLOCKI Is there objection? The Chair hears none
The Chair notes that we are in the process of a vote. I presume it 

is approval of the Journal.
The Chair will ask that we recess until after the vote, and that 

the gentleman from Washington assume the Chair when we return 
and resume the markup.

[Recess.]
Mr. BONKER. The committee will come to order. We are now on 

section 105, which is open for amendment.
AUTOMATIC DECONTROL OF UNILATERALLY CONTROLLED GOODS

The gentleman from California has an amendment. The staff will 
distribute and read the amendment. 

Mr. INGRAM [reading].
Amendment to H R 2971, offered by Mr Lagomarsmo
"On page 10 strike out line 18 and all that follows through line 3 on page 11, and 

redesignate subsequent subsections accordingly "
Mr. BONKER Mr. Lagomarsino.
Mr. LAGOMARSINO Thank you, Mr Chairman
Mr. Chairman, this amendment would remove a new section in 

the bill that would decontrol unilaterally controlled items if no de 
nials are made in a 12-month period.

I think automatic time limits are inappropriate criteria for de 
controlling items of military significance to an adversary It should 
be pointed out also that a time limit can be manipulated by either 
the party that wants the control to remain or the party that wants 
decontrol The former, the administrators of the program can issue 
meaningless denials. The latter, that is the person who seeks to 
export, can submit no license applications for a 1-year period or, 
alternatively, downgrade the item to make it licensable for a 1-year 
period.

In many cases exporters, believing they would not be able to get 
a validated license for export, don't even bother to apply for a li 
cense. Under the language of this bill, if there were only one appli 
cation for a license made in a 12-month period, and if it were ap 
proved, then anyone could export that good or technology, even 
those exporters who had not previously applied for a license know 
ing they could not get approval to export
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The only valid criterion for decontrol is a change in the military 
significance of an item over time. Mandatory removal of controls if 
commodities are approved for a 1-year period poses a serious risk 
that some goods that are militarily sensitive may be decontrolled. 
Such commodities might include chemicals for biological warfare 
and a number of other items.

Commodities that have been approved once or twice in a 12- 
month period may undergo a change in production specifications 
that would henceforth render the commodity ineligible for licens 
ing because the military significance of the item has been in 
creased

Approvals of controlled commodities are often based on licensing 
conditions that call for downgrading the item or not exporting cer 
tain data or components with the item. Automatic decontrol of 
such approved items would allow our adversaries to procure the 
military-sensitive parts of those items with little effort and at 
lower cost. Controls sometimes seek to minimize the quantity of 
items our adversary receives in any time period, whereas exports of 
single items may be approved.

Multiple exports could be denied in order to preserve time in ad 
versarial capability. Applications to export one of two items in 1 
year might be approved, but applications to export more than this 
number might be denied. Such an understanding may exist with 
the exporter.

There are two entries on the CCL unilateral control for national 
security reasons. In 1982, only 11 applications for licenses for these 
items were denied to the free world, but only about 50 applications 
were received This is because the items are of such obvious mili 
tary significance that very few applications for licenses are re 
ceived. If the decontrol provisions were adopted, 25 of the entire en 
tries on the unilateral control list for national security would have 
to be decontrolled and could be exported under general license.

Several examples of the entries that would be decontrolled and 
their military uses are as follows electric furnaces, pyrolitic graph 
ite furnaces; use of components having significant aerospace and 
nuclear uses; diesel engines and so on

Mr. Chairman, I think the provision in the bill, like some other 
provisions in this bill, is well-meaning, it speaks to a problem. But 
it is another example of overkill, and I think it takes away entirely 
too much discretion and authority from the administration in a 
very sensitive area.

I would hope the amendment would be adopted
Mr. BONKER. Anybody care to be recognized on the amendment?
Mr. Zschau
Mr. ZSCHAU. Thank you very much, Mr. Chairman.
I think as I have said before, in previous meetings of this com 

mittee, that there is in my opinion no essential conflict between 
the national security goals of this country and promoting exports. 
These two objectives relate to the Export Administration Act. That 
is, if we can focus our attention on controlling those items that 
need to be controlled, that are militarily significant, and at the 
same time streamline the process of exporting we achieve the twin 
objectives of having tighter control on the items that make a differ 
ence and making it easier for our companies to export.
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I think that this section of the bill is an attempt to achieve those 
two objectives. By focusing at first on unilaterial controls those 
items that our Cocom allies do not control but only we control, and 
then having some sort of a sunset provision based upon a stream of 
acceptances or authorizations to make shipments, it provides an 
automatic procedure to focus the list on those items that really 
need control.

The gentleman from California indicated that perhaps we would 
only have one application that was not denied. But as I read the 
section, the word "applications" with an "s", is plural with this cri 
terion, at least two applications could not have been denied in 
order for the section to be operative.

Second, the gentlemen from California mentioned that if there 
was a change in specification, the upgrading of an item might 
make it militarily critical. But I would submit that if there is a 
change in specification, then it is a different good, and the regula 
tions to implement this section could define that.

I would agree with the gentlemen from California that perhaps 
the section is too broad, and if the gentleman from California's 
amendment fails, which I hope it will, and I plan to vote against it, 
I plan to offer a perfecting amendment to this section that will re 
lieve some of the concerns that the gentleman from California has.

Mr BONKER. I wonder if the gentleman would be interested in 
offering his amendment to Mr. Lagomarsmo's amendment, that 
might make it more palatable

I have read the amendment. I think it is not only perfecting, but 
would improve the existing language in the bill.

Mr ZSCHAU. I would be pleased to do that, if there is no objec 
tion

Mr. BONKER Has the gentleman from California seen Mr. 
Zschau's amendment?

Mr. LAGOMARSINO Yes; I have. I personally don't think it goes 
far enough As the gentleman said, I think it is an improvement, 
but I don't think it takes care of all the problems I have with the 
bill.

Mr BONKER. Why doesn't the gentleman ask unanimous consent 
that his amendment be adopted to the gentleman's amendment, 
and then proceed to explain it

Mr. ZSCHAU. Mr. Chairman, I ask unanimous consent for my 
amendment to be adopted, and I would like——

Mr. LAGOMARSINO. Reserving the right to object——
Mr. ZSCHAU. If we could call it up from the desk.
Mr BONKER The staff will distribute the amendment and the 

clerk will read the amendment.
Mr INGRAM [reading]:
Amendment to H R 2971, Offered by Mr Zschau 
Page 10——
Mr. ZSCHAU. I ask unanimous consent that the amendment be 

considered as read.
Mr BONKER The gentleman is recognized for a unanimous con 

sent request.
[Amendment referred to follows:]
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AMENDMENT TO H R 2971 OFFERED BY MB ZSCHAU

Page 10, line 22, msert"to a country group" after "approved"
Page 10, line 24, insert immediately before the period "to that country group, 

except that the Secretary may require an export license for the export of that good 
to such end users in that country group as the Secretary may specify by regula 
tion"

Section 5(m) of the Act will then read
"(m) Removal of Certain Controls (1) In any case in which, during any one-year 

period in which export license applications have been filed for the export of a good 
subject to an export control under this section, all such license applications have 
been approved to a country group, the Secretary shall, at the end of that one-year 
penod, remove the export control on exports of that^ good to that country group, 
except that the Secretary may require an export license'for the export of that good to 
such end users in that country group as the Secretary may specify by regulation,

"(2) This subsection shall not apply to export controls which the United States 
maintains cooperatively with any other country "

Mr. ZSCHAU. Mr. Chairman and members of the committee, as I 
mentioned just a moment ago, I believe that it is important to have 
some mechanism which automatically sunsets those items that 
don't need to be controlled from the control list.

We have heard testimony before this committee from Secretary 
Olmer that indicates we are controlling such items as mattress 
fillers and cigarette-making machinery, and a variety of items 
which the Secretary indicated do not appear to have any military 
significance.

The problem in removing items from the list, however, is that it 
takes a positive step by the Secretary to remove the item. And just 
out of lack of interest or lack of incentive or resources to take 
those steps, we have items that are once put on the list and then 
stay on that list because no action is taken to remove them.

The purpose of section (m) is to provide a sunset provision, that 
items would automatically be removed from the list if no denials to 
license applications occurred within a 1-year period.

However, I believe this is too broad. My perfecting amendment to 
this section of the act would say that if there were no denials to a 
specific country group, then the controls on that item to that coun 
try group would be removed, except that the Secretary would 
retain the authority to limit exports to specific end-users within 
that country group.

We have heard testimony before this committee that indicated 
that although shipments to a given country or country group may 
be routinely approved, there may be certain end-users who, by 
their past actions, have given reason to the Secretary to deny ex 
ports to them.

So this perfecting amendment would improve the existing section 
in two ways. It would focus the removal of controls only on that 
country group for which no denials had been made, and second, 
preserve the authority of the Secretary to continue to deny exports 
to specific end-users within that country group.

Mr. LAGOMARSINO. Would the gentleman yield? A couple of ques 
tions. One, what would be the situation be on your amendment if 
no applications were received during the 12-month period?

Mr. ZSCHAU. The situation as I understand it under this whole 
section would be that if no applications were filed, then the item 
would stay on the list. It indicates clearly that during the 1-year
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period export license applications have to have been filed and none 
denied in order for the item to be removed

Mr LAGOMARSINO But in any event the Secretary, by regulation, 
could proscribe end-users in that country group

Mr ZSCHAU That is true
Mr LAGOMARSINO I have a list of controls that seem to me to be 

very sensitive. I mentioned electric furnaces that are used for the 
production of pyroytic graphite, for components having aerospace 
and nuclear uses. Another one is diesel engines of a nonmagnetic 
type that are very important for mine-sweeping craft, for example. 
Another one, marine propulsion steam turbines to meet special 
techncial specifications for enhanced performance for fast noncom- 
bat naval vessels, nonmilitary aircraft, helicopters. A whole 
series—sonar navigation equipment, communications counter- 
measures equipment, equipment containing or incorporating an 
array of transformed processors for nuclear magnetic resonance, 
biomedical analyzers

Would all of these——
Mr. ZSCHAU. The list is quite long.
Mr LAGOMARSINO. That is the end
The question is, would your amendment allow the Secretary to 

control—to continue to control those items?
Mr. ZSCHAU. Keep in mind that this section of the bill applies 

only to items that are unilaterally controlled. I am not sure wheth 
er these items are unilaterally controlled or not

Mr. LAGOMARSINO. Yes, they are.
Mr. ZSCHAU What we are talking about are items for which 

other countries do not impose controls. And so that is an indication 
that the Cocom nations have not considered these to be sufficiently 
militarily critical to control.

Under my amendment, if shipments are made to Western coun 
tries with no denials of applications, then it is only for exports 
those countries that the controls would be lifted, with the Secre 
tary continuing to retain the authority to limit shipments to specif 
ic end-users.

So I think that the concerns of the gentleman are taken care of 
by my amendment

Mr. LAGOMARSINO. Will the gentleman yield?
I wanted to make it clear, for example, with the graphite fur 

naces, the United States doesn't know of any comparable foreign 
availability And that is why it is retained under license control, 
although it is not on the Cocom list. It is not on the Cocom list be 
cause no one else has that capability. The same with the nonmag 
netic diesel engine. So there are a series of products and technol 
ogies that are on the unilateral list that are not on the Cocom list 
because they are not available in Cocom countries. As long as those 
are subject to retention and control——

Mr. ZSCHAU This section is only operative if there have been no 
denials over the year. So if applications—and as I read it, more 
than one application—have been filed and not denied, it would in 
dicate that this is the kind of good that the Secretary is willing to 
export to those specific country groups
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Mr. LAGOMARSINO. But the Secretary, under your amendment, 
would have the authority by regulation to prevent that export if he 
so desired.

Mr. ZSCHAU To specific end-users, that is correct
Mr LANTOS. Will the gentleman yield?
Mr. ZSCHAU. I would be happy to yield to the gentleman from 

California.
Mr. LANTOS. I am in strong support of my distinguished col 

league's and neighbor's amendment. It is a perfecting amendment 
in more ways than one.

I wonder, however, if he would be willing to use a different ex 
ample than the cigarette-making machine, which I consider a 
lethal weapon under all circumstances

Mr. ZSCHAU. I used the example of the mattress filler And per 
haps you could conceive——

Mr. LANTOS Can we just stay with the mattress, or on it?
If I may take this opportunity Mr. Chairman, I would like to 

commend my colleague from the Silicon Valley for having shown a 
degree of extraordinary studiousness and seriousness and compe 
tence in considering this whole matter I am delighted to support 
his amendment.

Mr. ZSCHAU. I want to thank my neighbor and friend also from 
the Silicon Valley for his kind remarks.

Mr. LANTOS. Thank you.
Mr. ROTH. Mr Chairman, I too want the gentleman from Califor 

nia to know I am his friend, but I do have a number of questions.
I know what you are striving at, and I sympathize with your goal 

here But as far as a product not being unilaterally controlled, not 
under Cocom, does not mean that it should not be controlled, in my 
opinion, because if any—only one country objects, then it is not put 
on the Cocom list. So I think that that is important for us to re 
member.

Also, if we decontrol it to one country, in a group, according to 
your amendment, we decontrol it to the entire group. So if we 
would decontrol to Poland or something, it would be decontrolling 
it to the Soviet Union or anyone else.

Mr. ZSCHAU. I am not sure of the makeup of the various country 
groups, whether the Soviet Union is in the same grouping as 
Poland. But you are right in the interpretation. If my amendment 
were adopted, then the decontrol to the country group would apply 
to all the countries in the group. But the Secretary would continue 
to reserve the right to control exports to specific end users.

Mr ROTH. There is one other thing that bothers me about the 
amendment. Throughout the subcommittee hearings we always 
agreed on the need to strengthen Cocom Maybe what we should do 
is use this as a bargaining chip in our strengthening of Cocom.

So while I sympathize with your goals, I think that we would be 
better to stay with the original amendment of the other gentleman 
from California.

Mr. BONKER. Any further discussion on the gentleman's amend 
ment?

Hearing none, the Chair will call for a vote on the amendment 
offered by Mr. Zschau Incidentally, this is a free-standing amend 
ment. It is not an amendment to Mr. Lagomarsino's amendment,
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which moves to strike existing language. We cannot amend some 
thing that is being stricken, so the vote will take place on Mr. 
Zschau's amendment.

All those in favor, signify by saying "aye".
["Ayes" were heard.]
Mr. BONKER. Those opposed, no.
["Nays" were heard.]
Mr. BONKER In the opinion of the Chair, the "ayes" have it. The 

amendment is adopted
We shall now proceed with discussion on Mr. Lagomarsino's 

amendment, as amended, or at least as it has been altered some 
what by the adoption of the Zschau amendment.

Any further questions or comments?
Hearing none, we shall vote now on Mr. Lagomarsino's amend 

ment.
All those in favor, signify by saying "aye".
[The "Ayes" were heard.]
Mr. BONKER. Those opposed, no.
["Nays" were heard.]
Mr. BONKER. The "nays" appear to have it. The amendment fails.
We shall now continue with section 105. Any further amend 

ments?
Mr. ZSCHAU. Mr. Chairman?
Mr. BONKER. The gentleman from California, Mr. Zschau
Mr. ZSCHAU. I have an amendment at the desk.
Mr. BONKER. The clerk will distribute the amendment.
The staff will read.
Mr INGRAM [reading]:
Amendment to H R 2971, offered by Mr Zschau 
On page 11, line 6 and 7——
Mr. ZSCHAU. I ask unanimous consent to consider the amend 

ments as read.
Mr. BONKER. The gentleman is recognized for the purpose of ex 

plaining his amendment.
[The amendment offered by Mr. Zschau follows:]

AMENDMENT TO H R 2971 OFFERED BY MR ZSCHAU
Page 11, lines 6 and 7, strike out "a nonreprogrammable imbedded microproces 

sor" and insert in lieu thereof "an embedded microprocessor, if such microprocessor 
cannot be used or altered to perform functions other than those it performs in the 
good in which it is enbedded"

Section 5(n) would then read
"(n) Goods Containing Microprocessors Export controls may not be imposed under 

this section on a good solely on the basis that the good contains an embedded micro 
processor, if such microprocessor cannot be used or altered to perform functions other 
than those it performs in the good in which it is embedded An export control may 
be imposed under this section on a good containing such a microprocessor only on 
the basis that the functions of the good itself are such that the good, if exported, 
would make a significant contribution to the military potential of any other country 
or combination of countries which would prove detrimental to the national security 
of the United States"

EMBEDDED MICROPROCESSORS

Mr ZSCHAU Before describing exactly what the amendment 
does, I would like to provide a little background about microproces-
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sors. A microprocessor is a highly dense, complicated set of circuits 
that are all put on one silicon chip. Very often, an entire computer, 
at least the logic section of a computer, is put on such a micro 
processor chip.

The use of these is not only for personal computers or for use as 
a computer, but, in addition, to replace a dedicated design or elec 
tronics design that can be very specialized and costly to manufac 
ture

In order to make the microprocessor standard, to do a specific job 
in a particular product, one puts in a program that is stored in a 
memory, and we call this a programmable microprocessor. If the 
microprocessor's program is not subject to change, it is called a 
nonprogrammable microprocessor.

Many U.S. manufacturers, in trying to find ways to compete 
more favorably with foreign competitors, have replaced the compli 
cated and expensive logic devices with a microprocessor and a 
memory. This enables them to reduce the costs of their products. 
These are used in automobiles, in various home appliances, and, in 
particular, in scientific instruments.

However, because microprocessor technology is viewed as being 
very militarily important to our adversaries, quite often export 
controls are placed on these end products merely because they con 
tain a microprocessor. So, the section of the bill that my amend 
ment relates to was designed to prevent control of items merely be 
cause they have a microprocessor in them.

However, the bill, as it is written, referring to nonprogrammable 
microprocessors, is fairly vague. What my amendment does is to 
make it much more specific.

My amendment essentially prohibits the control of goods merely 
because they might contain a microprocessor, but only if that mi 
croprocessor cannot be used for any other purpose other than the 
purpose that it is serving in the particular good.

The way in which this is done is to epoxy the microprocessor into 
the circuit board, to construct the device in such a way so that if 
that microprocessor was to be used for another purpose, taken from 
the original item, it would be destroyed in the process. I think that 
this amendment addresses the concerns of the Defense Depart 
ment, because essentially it says that the microprocessor cannot be 
used for any other purpose, other than the purpose for which it is 
intended. If it is okay to ship the end product, even though it con 
tains a microprocessor, it should be okay to ship it under this 
amendment

So, the purpose of the amendment is to define much more pre 
cisely what we mean by nonreprogrammable embedded micro 
processor, and that is that it cannot be altered to perform any 
functions in any way other than those functions that it performs in 
the device. And if that condition holds, then we should base our 
control, not on the fact that it contains a microprocessor, but on 
the end-use of the good in which the microprocessor is embedded.

Mr BONKER. The gentleman has consumed his time describing 
the embedded microprocessor. Would you like to have a few addi 
tional minutes to explain you amendment?

Mr. ZSCHAU. I did explain it, but apparently I did not succeed in 
doing that
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Let me just take one more run at it.
The purpose of the amendment is to define what is meant in the 

language of the bill by nonreprogrammable. It makes it much more 
precise by saying the microprocessor cannot be used or altered for 
any function other than the function for which it is used in in the 
good. If that condition holds, then this bill would prohibit the con 
trol of that good based on the condition that it contains a micro 
processor, and require that the control apply to the use and appli 
cation of the good, itself.

Mr. BONKER. I thank the gentleman.
Mr. Lagomarsino.
Mr. LAGOMARSINO. I wonder if we might hear from the Depart 

ment of Defense and the Department of Commerce on this.
Mr. BONKER. Who is here today to represent the Administration? 

Would you please come to the witness table and identify yourself?
STATEMENT OF WILLIAM T. ARCHEY, DEPUTY ASSISTANT SEC 

RETARY OF TRADE ADMINISTRATION, DEPARTMENT OF COM 
MERCE
Mr. ARCHEY. Thank you, Mr. Chairman.
I am William Archey, Deputy Assistant Secretary for Trade Ad 

ministration, Department of Commerce.
I think Mr. Zschau's statement—he has much greater technical 

expertise than I, although I have been involved with this issue the 
last few "months—goes much further than the existing amendment, 
or than the proposed bill. I think the concern that the department 
would have and the administration would still have is the differ 
ence between the E-PROM; whether it is an erasable read-only 
versus fixed in terms of its ability to do other functions other than 
what it is intended for.

I think the concern of the Defense Department—and again I 
would have to defer to them but I don't think there is anyone here 
from the Defense Department—is concern over whether or not even 
those products with embedded microprocessors that have a fixed 
program chip, nonerasable, still could be used for other purposes, 
other than what it is intended for.

And I think that is the main concern. But I cannot join the issue 
with you as much as I would like, because I need some technical 
assistance from the Defense people.

Mr. ZSCHAU. The language that I have does not refer to the spe 
cific techniques of how it is prohibited from being used or altered. 
It merely says that it cannot be used or altered. And the Depart 
ment of Defense could write such regulations as necessary to imple 
ment this.

So, I don't think it is a criticism of this amendment to say, well, 
it may not actually prevent it from being used or altered. The con 
dition is very specific on that.

I have an example of an E-PROM with me here. I can show this 
to other members of the committee. It has been prohibited from 
being used or altered in any other way. This printed circuit board 
has been approved by the Department of Defense to be shipped to 
Easten Bloc countries, based on the particular technique here.
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So, I guess what I would like to suggest is that the Departments 
of Defense and Commerce should come up with regulations to im 
plement this language that would make them feel comfortable, and 
those products would have to conform to those regulations in order 
to satisfy this condition.

Mr. ARCHEY. Mr. Zschau, are you saying if the embedded micro 
processor has a nonerasable chip in it, that irrespective of any 
other consideration that would have to be decontrolled?

Mr. ZSCHAU. Not at all. What I am saying is that if the micro 
processor and its memory cannot be altered for any other purpose, 
then the decision on control of the entire product must be based on 
the applications and the military significance of the entire product, 
rather than the fact that it contains a microprocessor.

So, the controls for the entire product could still be applicable. 
One could not use the argument that the product contains a micro 
processor as the only justification for controls.

Mr. LAGOMARSINO. I wonder if the witness could tell us what the 
status is of the 94 categories recommended for decontrol by the De 
partment of Commerce.

Mr. ARCHEY. Within the last week the Defense Department has 
returned its proposals and has recommended decontrolling all med 
ical instruments containing an embedded microprocessor with the 
exception of the CAT scanners, which are a different category, re 
quiring a different review because of a considerable amount of so 
phistication in terms of other applications.

So, we are in the first round, if you will, of decontrol of the 94 
items; we have received a response from the Defense Department, 
which also went to OMB because they have evidenced considerable 
interest in that issue as well. We will be getting back to Defense 
within the next few days, in fact, on the medical instruments.

On other products containing embedded microprocessors, we 
expect to get a second series of proposals from Defense within 1 
month. But the medical instruments, they have recommended de 
control, with the exception of the CAT scanner.

Mr. BONKER. Any further discussion on the Zschau amendment?
If not, we will call for a vote.
All those in favor of the amendment offered by Mr. Zschau, sig 

nify by saying, "aye." 
. ["Ayes" were heard.]
Mr. BONKER. All those opposed, no.
["Nays" were heard.]
Mr. BONKER. The amendment passes.
We have a vote on the House floor. The committee will stand hi 

recess until 11:10, at which time we will pick up on section 105.
[Whereupon a recess was taken.]
Mr. BONKER. The committee will come to order.
I understand Mr. Roth has an amendment at the desk. Would 

the clerk please distribute the amendment.
Mr. INGRAM [reading]:

COCOM

Amendment to H R 2971 offered by Mr Roth Page 11, insert the following after 
line 13 and redesignate succeeding sections and references thereto accordingly——
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Mr ROTH. Mr. Chairman, I ask the amendment be approved as 
read and allow me to explain it.

Mr. BONKER The gentleman asks unanimous consent the amend 
ment be considered as read.

The gentleman may proceed with explaining his amendment.
[The Roth amendment follows:]

AMENDMENT TO H R 2971 OFFERED BY MR ROTH
Page 11, insert the following after line 13 and redesignate succeeding sections and 

references thereto accordingly

COORDINATING COMMITTEE

SEC 106 Section 5(i) of the Act (50 U S C App 2405(i)) is amended by adding at 
the end thereof the following

"(5) Agreement to improve the International Control List and minimize the 
approval of exceptions to that list, strengthen enforcement and cooperation in 
enforcement efforts, provide sufficient funding for the Committee, and improve 
the structure and function of the Secretariat of the Committee by, upgrading 
professional staff, translation services, data base maintenance, communications, 
and facilities

"(6) Agreement to strengthen the Committee so that it functions effectively in 
controlling export trade in a manner that better protects the national security 
of each participant to the benefit of all participants "

Mr. ROTH First, this amendment does not strike anything. It 
adds just two short paragraphs and the object is to strengthen 
Cocom. I don't think there are any real objections to it.

All the committee hearings we held on this particular bill, all 
the people that came before our committee, all have asked us to 
strengthen Cocom. I think we in our subcommittee agreed that to 
strengthen Cocom would be most important. This is what this 
amendment is designed to do.

No matter how much we improve our CCL list, as I see it, or our 
MTCL list, it is not going to help us unless we ultimately strength 
en Cocom.

Without strengthening Cocom, we cannot be effective in restrict 
ing our flow of sensitive technology to potential adversaries. This 
amendment strengthens the Export Administration Act, and the 
system of multilateral export controls It lets the President know 
Congress wants to strengthen Cocom and improve the Cocom Secre 
tariat, and last, but not least, it provides sufficient funding for this 
organization.

I think both government and the business community agree that 
we need to strengthen Cocom. A strong Cocom creates a level of 
operations so that all businesses, including our company, are not at 
a competitive disadvantage with foreign companies.

I hope the committee would approve this amendment, Mr. Chair 
man.

Mr. ZSCHAU. Would the gentleman yield?
Mr. ROTH. I would be happy to yield.
Mr. ZSCHAU. I would like to add my support for the amendment 

offered by the gentleman from Wisconsin, Mr. Roth.
We have talked about the need for streamlining the process of 

export controls so that we control those things that need to be con 
trolled but also make it easier to export.

We have added in other sections of the bill some streamlining 
language, but that language is only effective if the Cocom countries
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enforce the export controls to the same degree that we here in the 
United States believe they should be enforced

I think this amendment addresses that issue and provides specif 
ic language that would result in the strengthening of Cocom.

I plan to vote for the amendment.
Mr. ROTH. Thank you.
Mr. BONKER. I would like to add my support to the amendment. 

As the gentleman has noted, the overwhelming testimony before 
the committee by the business community, as well as the adminis 
tration, noted that we must make a considerable effort to multilat 
eral controls and enforcement of those controls.

One of the issues that we are struggling over so much in this leg 
islation is unilateral controls and the policies of whatever adminis 
tration that happens to be in office lacking of effective controls 
through Cocom.

So this is definitely a matter which was overlooked in the sub 
committee and I am pleased the gentleman has now brought it to 
our attention in the full committee. I fully support it.

Any further discussion on Mr. Roth's amendment?
Hearing none, those in favor signify by saying "Aye."
["Ayes" were heard.]
Mr. BONKER. Those opposed?
[No response.]
Mr. BONKER. The amendment passes.
Any further amendments to section 105?
We shall now move to the foreign availability section, Section 

106. The clerk shall read.
Mr. INGRAM [reading]:
Section 106 (a) Section 5(f)(4) of the Act (50 U S C App 2404(0(4) is amended by 

striking out the first sentence and inserting in lieu thereof the following "In any 
case in which export control are maintained under this section notwithstanding for 
eign availability, on account of a determination by the President that the absence of 
the controls——

Mr. WINN. Mr. Chairman, I ask unanimous consent the section 
be considered as read.

Mr. BONKER. The gentleman from Kansas has made a unani 
mous-consent request. We shall now proceed with the amendments 
to section 106

Mr. Roth.
Mr. ROTH. I have an amendment at the desk.
Mr. BONKER. Would the clerk distribute Mr. Roth's amendment? 

Staff shall read.
Mr. INGRAM [reading]:

• TIME LIMIT ON FOREIGN AVAILABILITY NEGOTIATIONS

The amendment to H R 2971, offered by Mr Roth, page 11, line 24——
Mr. ROTH Mr. Chairman, I ask the amendment be considered as 

read.
[The Roth amendment follows.]

AMENDMENT TO H R 2971 OFFERED BY MR ROTH
Page 11, line 24, insert the following after the period "Such negotiations shall be 

conducted, in the case of export controls maintained cooperatively with other coun-
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tries, at the next review conducted by the governments of such countries of the list 
of items subject to such multilateral controls "

Page 11, line 25, strike out "within six months after the President's determina 
tion,' and insert in lieu thereof "after the completion of such multilateral review, 
or within two years after the President's determination in the case of negotiations 
with the governments of other countries "

Page 12, line 2, strike out "end of that six-month period" and insert in lieu there 
of "completion of such multilateral review or after the end of that two-year period, 
as the case may be,"

Page 12, line 4, insert immediately before the first period the following ", unless 
the President makes another determination that adequate evidence has been pre 
sented to him demonstrating that the absence of such controls would prove detri 
mental to the national security of the United States and unless the President noti 
fies the appropriate committees of Congress of that determination and the basis for 
the determination, including the evidence so presented to him"

Page 12, line 23, insert the following after "ninety days", "(or 180 days in compli 
cated cases designated by the Secretary)"

Page 13, line 12, insert the following after the period "Such negotiations shall be 
conducted at those times at which such governments meet for the purpose of review 
ing the list of items subject to such mutilateral controls "

Page 13, lines 12, and 13, strike out "within six months after the Secretary sub 
mits such report to the Congress," and insert in lieu thereof "after the completion 
of such multilateral review, or within two years after the President's determination 
in the case of negotiations with the governments of other countries,"

Page 13, line 15, strike out "end of that six-month period" and insert in lieu 
thereof "completion of such multilateral review or after the end of that two-year 
period, as the case may be,"

Page 13, line 16, insert immediately before the first period the following ", unless 
the President makes another determination that adequate evidence has been pre 
sented to him demonstrating that the absence of such controls would prove detri 
mental to the national security of the United States and unless the President noti 
fies the appropriate committees of Congress of that determination and the basis for 
the determination, including the evidence so presented to him"

Mr. ROTH Thank you Mr. Chairman. I appreciate your indul 
gence

As I mentioned, this amendment does three things. One, it sets 
up 6 months as an unreasonable time in which to expect the Presi 
dent to eliminate foreign availability.

Second, it extends to, in certain instances, the time period to 6 
months in complicated and difficult cases in which the Secretary of 
Commerce would be required to investigate assertions of foreign 
availability. As it now stands, it is 90 days. Foreign availability is 
not a comparison between television sets and video recorders. It is 
an examination of equivalence between two or more products or 
technologies. So it is not a simple determination that can be made 
when we talk about foreign availability, because we are talking a 
good deal of subjective judgment and valuation.

Third, my amendment provides that following the completion of 
negotiations, that the President could continue to apply export con 
trols if he determined the absence of such controls would prove det 
rimental to our national security, and he notified our committee 
and our counterpart in the Senate of the basis of his determina 
tion, and the evidence supporting that determination.

I think this is a very realistic approach and that these three 
steps are important.

Six months is an unrealistic period in which to negotiate the 
elimination of foreign availability. In the best of circumstances, ne 
gotiations in Cocom to establish new controls take a minimum of 
10 months. If we believe in the importance of controlling goods and 
technologies for reasons of national security, then I think we
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should not gamble with our security because one or more of the 
countries sells that good or technology.

I believe we must work within Cocom to establish a higher stand 
ard for multilateral export controls. This amendment encourages 
Cocom partners to reach that standard.

So, for that reason and the three other reasons, Mr. Chairman, 
members of the committee, I hope we adopt this amendment.

Mr. BONKER. Any discussion?
Let me explain, the amendment pertains to the question of for- 

.eign availability. The subcommittee took action earlier to institute 
a procedure which would mandate consideration of the issue of for 
eign availability.

Many U.S. companies complain that when their products are 
controlled, and for whatever reason, foreign availability of that 
good exists, we are not achieving our desired goal of denying a 
country access to a particular product, but instead only penalizing 
U.S. manufacturers.

There is presently a provision in the Export Administration Act 
that provides for Technical Advisory Committees to certify to the 
Secretary that foreign availability does indeed exist. In the past, 
however, the Secretary has more or less ignored foreign availabil 
ity certifications, at least they have not led to the kind of conclu 
sive action that was intended by Congress in this provision

So, the subcommittee adopted language which would institute a 
procedure allowing for an applicant or the Technical Advisory 
Committee to make such certification to the Secretary that foreign 
availability exists. The Secretary would then have 90 days in which 
to investigate and provide contradictory evidence on the question 
of foreign availability or the item must be decontrolled; if he deter 
mines that there is foreign availability, he would have six months 
in which to negotiate with the country that is the source of avail 
ability to see that the product can be controlled. If not, then the 
item would be automatically decontrolled

So, Mr. Roth is offering an amendment that I understand would 
extend from six months to two years the negotiation time period 
and would provide for a presidential override of the Secretary's 
declaration on the question of foreign availability.

Mr. Bereuter.
Mr. BEREUTER. Mr. Chairman, I will have to speak in opposition 

to the amendment offered by Mr. Roth. It seems to me that in this 
instance, indeed, time is money, a great deal of money. If we move 
from a 6-month period now found in the bill to a two-year period, it 
is effectively eliminating the requirement for foreign availability 
determination.

It seems to me during this period of time, great damage can be 
done to the export businesses of this Nation. This is an excessive 
period of time when we are dealing with something as important 
as this issue, when we are talking about millions and millions of 
dollars of exports lost. Six months is a generous period of time, not 
a minimal period of time. It is a generous period of time. We are 
systematically trying to give the agencies of the Federal Govern 
ment an improved capacity to deal with their responsibilities. We 
have just passed an amendment to strengthen Cocom. I think that 
is the right direction. I support those efforts fully. If anything, they
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are conservative, but we have to ask that the departments then 
pursue their responsibilities and assist the President in making 
those determinations in a timely fashion.

It is simply too expensive to this Nation to delay for a period of 
more than six months and certainly for 2 years. Therefore, I would 
urge my colleagues to resist the language offered by the gentleman 
from Wisconsin.

Mr. ROTH. Mr. Chairman.
Mr. BONKER. Mr. Roth, and then Mr. Lagomarsino.
Mr. ROTH. Thank you, Mr. Chairman.
The issue has been raised that time is money. That is true, but 

how dp you weigh money against national security?
I think we have to take a look at our national security, also. We 

have a six month provision. What are we really saying?
We are saying that if the other country doesn't wish to agree, 

they don't have to agree. The President has six months. If he can't 
negotiate away foreign availability, then the restrictions are lifted. 
So we are really giving all the leverage to the other country.

I think a better approach would be to go along with this amend 
ment. At least we are giving the President some leverage.

We want to strengthen Cocom? OK. Here is a way to do it. Here 
is a way we can negotiate. Give the President leverage. Working 
through Cocom, he wouldn't have that leverage.

Mr. BONKER. Mr. Lagomarsino.
Mr. LAGOMARSINO. May we hear from the Department? I under 

stand we have someone here who is connected with the office that 
determines foreign availability.

Mr. BONKER. Mr. Archey, could you explain the process?
Mr. LAGOMARSINO. What are your views on the amendment?
Mr. ARCHEY. First of all, in terms of the process, I would say one 

thing. In terms of TAG certification, although it is currently under' 
the regualtions, I can't recall and my staff can't recall—when we 
last received a certification from a TAG on foreign availability. I 
think the business community itself is probably going to itself gear 

. up more to officially make those certifications.
I think the second thing is that the amendment, as far as the Ad 

ministration is concerned, goes a long way to dealing with some of 
the problems that I think were already expressed at the subcom 
mittee level by various people in the Administration regarding the 
six month and 90 day issue.

Under current provisions of the Act, as I mentioned a few weeks 
ago, we have recently established an office of foreign availability. 
We have a contractor who is taking a look at 74 CCL entries them 
selves.

The process in each of the entries, starting with computers, ma 
chine tools, and scientific instruments, is to look at those from the 
point of view of all the major product categories within each of 
those CCL entries to find the technical parameters so you can 
begin to do a foreign availability assessment. That is one.

No. 2 is that we are then seeking to identify from the various 
sources both intelligence and internal governmental sources as 
well as business sources, known producers of those products.

The point I think we would make in both instances is the follow 
ing: In terms of the 90-day period in which a TAG certifies, we are
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convinced that in many of the high technology, complicated prod 
ucts we are not going to be able to make a disproving assertion 
that, in fact, foreign availability does not exist because we may 
have considerable difficulty within the 90-day period in being able 
to assess is the product comparable, is it the kind of product that, 
in fact, can perform the same function as the product that is avail 
able in the United States.

We think we are going to have difficulty, for example, receiving 
technical, proprietary information from some of the foreign compa 
nies to be able to make that determination because it is not in 
their best interests, perhaps.

In some instances, in fact, it will not be in their best interests to 
provide proprietary data or they are going to be very suspect at 
providing that proprietary data to the U.S. Government, assuming 
we are going to filter it out to the business community and harm 
or jeopardize their competitive situation.

The last concern we have, when you talk foreign availability 
with other Cocom countries, in particular, is if countries know 
after a 6-month period it is going to be decontrolled, there is not 
going to be very much incentive for them to want to control a 
given commodity. This is going to be true particularly in the future 
when we are talking about emerging technologies, some of which 
we don't even know about, but we are already dealing with Cocom 
in the robotics area, the biotechnology area, other things that may 
have important military applications.

We feel that the Roth amendment goes considerably more to 
what the administration is dealing with in terms of the fact the ad 
ministration has been contending in its bill that we agree with the 
importance of negotiating the foreign availability away, but we 
think if we are going to put in those severe time constraints in 
terms of certifying foreign availability exists within 90 days, we 
don't think it is possible technically in many instances to do that.

No. 2, to decontrol after 6 months, we think, poses a serious risk 
to national security.

Mr. LAGOMARSINO. The bill says 6 months. The amendment says 
2 years. How do you justify 2 years?

Mr. ARCHEY. Well, again, I think in terms of our experience' 
when it comes to the ability or our ability to go to a country with a 
product they are making available, to make a determination that it 
poses a risk to our security and theirs, perhaps.

First of all, it is a very prolonged process. No. 2, convincing the 
country is not as easily said as done. I think in robotics in Cocom, 
we are meeting more success than we maybe anticipated.

What we are saying is, though, that in some instances, if the for 
eign availability is not going to be able to be negotiated away—we 
are saying, I guess, in some instances with the 6-month trigger, if 
you will, I think there is going to be a lot of delays in the countries 
wanting to sit down and seriously and vigorously negotiate that 
issue as to whether or not a given product or technology should be 
made available to adversaries.

The 2 years certainly gives us more time. It also, from my read 
ing of the Roth amendment, would indicate that it would either/or 
be incorporated into the annual list review in Cocom which I think 
would be helpful.
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Mr. BONKER. Would the gentleman yield?
Mr. LAGOMARSINO. I yield.
Mr. BONKER. It seems to me if a U.S. manufacturer is competing 

with a foreign manufacturer that has a comparable product and 
the U.S. manufacturer is denied that market, through a denial of 
license, and he presents to the Secretary evidence that there is for 
eign availability, the Secretary should have at his disposal neces 
sary information to expedite his review of this situation so that he 
can make a determination.

But if we go to a 2-year process, what happens in the market 
place? What happens to that foreign manufacturer? Is he embar 
goed, more or less, while the negotiations go on from having access 
to that buyer?

My point is if we allow 2 years, the American manufacturer sets 
idly by waiting for the Secretary to make a determination, while 
the foreign manufacturer, privy to what is happening, will go 
ahead and sell his product.

By the time a determination is made, the United States has lost 
his market

Mr. ARCHEY. I am not going to tell you, Mr. Chairman, that 
during that period of negotiation, if it is to a proscribed country 
destination, it would not be allowed to go, if it is generally denied 
for national security reasons.

But I think we are also saying that it has to be balanced against 
what are certain national security risks. The point we are trying to 
make, and I think we are saying this fairly frequently, one of the 
points about some of those commodities is the United States is still 
very far advanced in terms of the technology of its products and its 
sophistication.

Determining what is comparable is not going to be easy. We saw 
this in an example of some metal stress equipment that had some 
potential for shipbuilding and for some antisubmarine warfare ap 
plications.

What we discovered was that we thought it was comparable. This 
was a few weeks ago. What we discovered is the United States 
equipment has some fairly sophisticated microprocessors that the 
United Kingdom equipment and other countries equipment did not 
have. Then the question becomes, is that comparable quality, the 
U.S. product is clearly more versatile, has greater applications.

I think those kinds of examples are going to occur with consider 
able frequency.

Mr. BONKER. Mr. Berman has been waiting to be recognized.
Mr. BERMAN. I would like to ask the administration some ques 

tions.
In the context, I think, it is this foreign availability issue with 

respect to products controlled for national security reasons that 
has been perhaps the most frustrating of the problems that Ameri 
can manufacturers and exporters have argued about.

In contrast with foreign policy controls, the only logic of controls 
here is to protect U.S. national security. If there is a product which 
is truly comparable and, therefore, poses the same threat in the 
hands of certain people that some American product would pose, 
either because of whatever the technology is or just as a way of al 
lowing that power to have an item they didn't have to spend their
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own resources in developing, what—I have a hard time understand 
ing the national security concern with the language of this bill. 
. The first case, when is this all triggered?

You keep talking about the 6 months as being too short a period 
of time for the President to—or anyone on his behalf— to negotiate 
away the problem. At what point do you have to wipe out the con 
trol based on foreign availability?

Mr. ARCHEY My understanding is once the certification of the 
TAG occurs——

Mr. HERMAN. Certification of what?
Mr. ARCHEY The Technical Advisory Committee saying there is 

availability. The 6-month clock would begin running then.
Mr. BERMAN. It is the certification of a comparable product?
Mr. ARCHEY. I am not sure it is defined as such in the commit 

tee's bill as saying that. The administration's bill says foreign 
availability would be of sufficient quantity and comparability. I am 
not sure—that is just a point of factual certainty, I am not sure of.

Mr. BERMAN. Who appoints these Technical Advisory Commit 
tees?

Mr. ARCHEY. They are appointed by the Secretary. Basically, the 
business community has a considerable say in the membership.

Mr. BERMAN. But the statutory authority gives it to the Secre 
tary of Commerce?

Mr. ARCHEY. I believe it does.
Mr. BERMAN. So the administration does have its way of mani 

festing its perspective on all of this in terms of comparable quality? 
There is clearly nothing in the statute that limits the Technical 
Advisory Committee from requiring that the product be of compa 
rable quality before there is a determination of foreign availabil 
ity?

Isn't that right? Is that a fair way to put it?
Mr. ARCHEY Well, Mr. Berman, I think that was a key issue and 

long discussed in the administration's proposal when it came to de 
fining that term, foreign availability; it was by design that the ad 
ministration's bill included the definition sufficient quantity and 
comparable quality, because that was not in the version, in the ex 
isting act, the term comparable quality.

Mr. BERMAN. I guess the problem is the frustration of once the 
cat is out of the bag anyway, what national security interests are 
we protecting? That is what leads to a section like this.

I have a hard time understanding how the national security in 
terest is any further damaged. Obviously, we prefer there not be 
foreign availability.

But once there is—you can't un-ring the bell.
Mr. ARCHEY. I understand the point; you and I had this dialog, I 

think, in the subcommittee markup. I think one of the points we 
make is that there are an awful lot of produpts which have very 
long lead times. To build an assembly plant for semiconductors is 
something that may require the shipment of particular key com 
modities over a period of several years. Just in terms of semicon 
ductors, in terms of the key materials, the clean room itself may 
take 6 months to a year just to build, let alone get it to be oper 
ational.
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What we are saying is that we feel that, particularly in terms of 
lots of emerging technologies that may be available now, but for 
the long-run term interest of ourselves and our allies, national se 
curity, shouldn't be made available.

It may be after a year, maybe less, that what a country was will 
ing to do, agreeing it was available now, but not all of it One part 
of it, maybe some part of the master equipment has been shipped, 
but they are still not able to make semiconductors.

Mr. BONKER. Mr Archey, we are facing a vote on the floor. I 
would like to expedite a vote on this measure before we adjourn for 
lunch.

I understand Mr Lagomarsino has an amendment.
Mr. LAGOMARSINO. Mr. Chairman, I do have an amendment 

However, I understand the Defense Department wishes to speak on 
this, too.

Mr. BONKER. In that case——
Mr LAGOMARSINO. May I offer my amendment, though? I think 

the gentleman from Wisconsin will accept it.
The amendment is very simple. It would change the 2-year 

period that he has in his amendment to 1 year. I think 6 months is 
too short. Two years, I think, is too long for many of the same rea 
sons 6 months is too short. I think with a 2-year period there will 
be great delay in getting to it.

One year is not that far off. I think it would be a substantial im 
provement on the amendment and the language submitted here.

Mr. BONKER. Would the gentleman from Wisconsin go along with 
the unanimous-consent request by Mr. Lagomarsino to change 2 to 
1 year?

Mr. ROTH. Mr. Chairman, I would be happy to go along with 
that.

Mr. BONKER. We could then dispose of the amendment as amend 
ed.

Mr. Lagomarsino, if you want to hear from the Defense Depart 
ment, we will have to adjourn.

Mr. LAGOMARSINO. Unless we are going to adopt his amendment.
Mr. BONKER. What is the committee's pleasure? I prefer to vote 

and dispose of the amendment. If you want to hear from the De 
fense Department, that is your privilege.

Mr. LAGOMARSINO. Let's let the gentleman from Wisconsin make 
that determination.

Mr. ROTH. I think we should vote, Mr. Chairman.
Mr. BONKER. I think the members ought to realize there were 

three parts to Mr. Roth's original amendment, one which would 
extend from 6 months to 2 years the negotiation period. That has 
been altered now by a unanimous-consent request.

A second would provide for a Presidential override of a Secre 
tary's determination, and the third would change from 90 days to 6 
months the period in which the Secretary could determine whether 
or not foreign availability exists.

So there are still two other parts that have been unaltered.
Do I hear a request that we vote?
Mr. HYDE. Do you support this, Mr. Chairman?
Mr. BONKER. I do not support it.
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Mr. ROTH. Mr. Chairman, maybe we should wait and listen to the 
Defense Department.

Mr. BONKER. The committee will pick up on the Roth amend 
ment when we reconvene.

We stand adjourned.
[Whereupon, at 11-55 a.m., the committee recessed, to reconvene 

at 1:30 p.m., the same day.]
AFTERNOON SESSION

Mr. BONKER The committee will reconvene.
The committee is meeting this afternoon to continue markup of 

H.R. 2971, the Export Administration Act.
When we adjourned for the luncheon period, the committee was 

considering an amendment offered by the gentleman from Wiscon 
sin, Mr. Roth, which provided for procedural changes in the foreign 
availability section, section 106, that would extend from 6 months 
to 2 years the period in which the Secretary would have to negoti 
ate with another country to control an item which was available 
abroad, provide for Presidential override of the Secretary's deter 
mination on foreign availability, and lastly, extend from 90 days to 
6 months the period of time in which the Secretary must make a 
determination on whether or not foreign availability did exist.

An amendment was offered by Mr. Lagomarsino to change from 
2 years to 1 year the negotiation period. That was accepted by a 
unanimous-consent request by Mr. Roth.

So now we pick up on our discussion concerning Mr. Roth's 
amendment as amended.

Mr. Lagomarsino had a request that the Department of Defense 
come up and comment on the issue, is that correct?

Mr. ROTH. That is correct.
Mr. BONKER. Is there somebody here from the Defense Depart 

ment? Would you please come up and identify yourself?
STATEMENT OF MICHAEL MALOOF, OFFICE OF STRATEGIC 

TRADE POLICY, DEPARTMENT OF DEFENSE
Mr. MALOOF. I am Michael Maloof. I am in the Office of Strategic 

Trade Policy, Department of Defense.
Mr. BONKER. Are you familiar with the question? •
Mr. MALOOF. Yes, sir, I am.
Mr. BONKER. Please respond briefly.
Mr. MALOOF Basically we have negotiations which are ongoing 

in Cocom in our list review. Many times they take considerably 
longer periods of time than 1 year from time an item is considered 
until we actually bring it under Cocom control. During that period 
of time we undertake numerous negotiations in which we have to 
try to make them understand our problems with respect to the 
item or the technology. That is to say the time period you are talk 
ing about in the negotiation period will take much longer than the 
time that you are proposing here.

Second, list reviews occur about once every 3 years in Cocom 
itself.

Mr. LAGOMARSINO. Well, with regard to the review, you say the 
review occurs every 3 years?
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Mr. MALOOF. Yes.
Mr. LAGOMARSINO. Because that is when the people in Cocom say 

the review will be completed. Is there any reason that cannot be 
changed if we were to adopt the amendment of the gentleman from 
Wisconsin?

Mr. MALOOF. Mr. Chairman, I would yield to the State Depart 
ment on that particular question.

Mr. LAGOMARSINO. I might say in any event if the gentleman's 
amendment had been adopted in the original form it would have 
been a 2-year period. And depending on how that happened to coin 
cide, you would not meet the 2-year problem. We have changed 
that now to make it a 1-year period, which I think——

Mr. BONKER. Would the gentleman yield for a moment? I think 
we have two different time periods implicit in the amendment.

We have in Mr. Roth's original amendment a multilateral review 
which occurs every 3 years and which involves Cocom countries. 
And then we have a 2-year negotiation period which would involve 
bilateral negotiations on foreign availability. So we are talking 
about two different time periods.

If we adopt Mr. Lagomarsino's amendment of 1 year, that would 
only apply to bilateral negotiations with other countries on elimi 
nating foreign availability. But the Cocom countries would still 
conduct the 3-year list review.

Mr. ROTH. Would the gentleman from California yield?
Mr. Chairman, I think you made a very good statement, but it 

seems to me that Cocom is an ongoing review, isn't it, rather than 
I think you mentioned every 3 years? Isn't Cocom an ongoing 
review?

Mr. BONKER. Cocom conducts ongoing meetings, but their review 
of the control list is every 3 years.

Mr. ROTH. Would the gentleman from California yield further?
Mr. LAGOMARSINO. Yes, I yield.
Mr. ROTH. Thank you.
I think we are pointing up the reason why I would like to see 

this amendment adopted. I feel this is an amendment that would 
be not inimical to business, but would be proper business. The 
reason I say that is this: We have to look at the bottom line.

If we make this so stringent and so tight that the Secretary has 
no other way to go, he is going to go back to our bill we have on 
page 13, line 4 and 6, and take the last alternative—the Secretary 
has determined as the base of investigation that foreign availabil 
ity does not exist.

So I think we have to have a little more give in this particular 
section. And that is why I think that if we are to tighten down to 6 
months or have a timeframe which will not be workable, I think it 
is going to be to the detriment of business.

After all, you have to give the President some sort of leverage 
when he is negotiating with Cocom. We are always asking for 
Cocom to work better and make sure that we don't have the leak 
age of high technology we are concerned about but, at the same 
time, we are taking away all the bargaining chips from people on 
our side of the negotiating table. That is why I think this amend 
ment is good, not only for the President, but it is good for business.

Ms. SNOWE. Mr. Chairman.
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Mr. BONKER. Mr. Lagomarsino has the time. '
If you are through, we could pick up with Ms. Snowe.
Ms. SNOWE. Mr. Chairman, I would like to talk to somebody from 

the Department of Commerce on the foreign availability.
Mr. BONKER. Mr. Archey, would you please approach the table 

and respond to a question from Ms. Snowe.
Ms. SNOWE. Mr Archey, I have been reading the Technology and 

East-West Trade Report done by the Office of Technology Assess 
ment. This report came out, at least it is dated, May 1983.

With respect to foreign availability, it makes this comment:
The Department of Commerce still has done little to implement this part of the 

existing law, concerning foreign availability
In December 1982, it let a contract to a private firm for a year-long study—which 

will be completed only after expiration of EAA—designed, among other things, to 
determine the kind of data needed and the relevant technological parameters for 
assessing foreign availability At this writing, three employees staff DOC's foreign 
availability assessment program It is difficult to imagine how the enormous task 
mandated by Congress can be accomplished at this level of effort

The degree to which foreign availability has been ignored or neglected is reflected 
in the fact that few validated licenses have been granted on these grounds Any at 
tempt to establish a serious foreign availability capacity would require a large ap 
propriation, active cooperation by industry, willingness on the part of the executive 
branch to administer the law, and sustained congressional oversight

Can you respond to that assessment?
Mr. ARCHEY. It is correct. I would basically agree with the thrust. 

I think that in terms of its basic prescriptions for what you have to 
do about it, which you summarized, that is precisely what we are 
doing now.

We are in fact internally—it is always difficult to get involved 
with budget items without getting one's self into trouble with OMB 
and others—but we are taking very seriously the foreign availabil 
ity program, and have proposed internally, which is going through 
the Department budget process right now, a proposal for a major 
infusion of resources into the foreign availability program.

We think that the efforts of the contractor which will come to 
fruition at the end of the summer are going to be a major step for 
ward, because I think for the first time we are going to have a 
methodology in place in which we go about doing foreign availabil 
ity.

I have said this before, I have said this is front of public gather 
ings of businessmen and others, that I think historically the issue 
of foreign availability has not been taken as seriously as it should, 
and No. 2, that a program for executing it has not been in place.

There are presently three people full-time, two on detail, five 
people total doing it. We are well on the way in terms of complet 
ing the computers, machine tool, and scientific instruments CCL 
listing of the basic technical parameters that we are going to have 
to use in order to determine foreign availability But we have a 
long way to go.

Ms. SNOWE. Have there been instances when we have been suc 
cessful in eliminating foreign availability with our trading part 
ners?

Mr. ARCHEY. Well, I don't know the answer, except that I would 
conjecture that probably the issue hasn't had to be joined in that 
way. I don't think—it has been more the issue of foreign availabil 
ity vis-a-vis the Cocom approach of getting our allies to, in fact,
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control something that they heretofore may not have been inclined 
to, or they are only controlling part of it and we are able to con 
vince them to do that But on a. direct issue of something that has 
been controlled and then decontrolled because of foreign availabil 
ity, I cannot recall offhand. There are instances, but I just don't 
know what they are

Ms SNOWE Well, I just think that is somewhat the problem in 
herent in the present law I can understand the administration's 
position in wanting to eliminate foreign availability on items that 
we deem to be important and sensitive in terms of the nature of 
that technology or that commodity.

But, on the other hand, too, I think we have to give an advan 
tage to business, to assist them in making that determination as 
soon as possible. I am not sure that 6 months is the correct period 
of time I do believe we need to have some incentive incorporated 
into the existing law to make sure that we make that determina 
tion as soon as possible.

Thank you.
Mr. BONKER. Any further comment on the amendment7
Mr. Zschau?
Mr. ZSCHAU Thank you very much, Mr. Chairman.
Just to summarize this issue, at least from my perspective, I 

don't think anybody wants to see any leakage of technology to the 
East due to lack of attention to controls. But frankly, it is extreme 
ly frustrating—I can say this from personal experience—to be 
denied a license or just delayed in serving the customer's need, and 
see the foreign competitors gleefully meeting that need They are 
anxious to do that

They wonder why we—when the situation of foreign availability 
exists—continue to control or try to control—our foreign competi 
tors don't mind it because it helps them get the business. It seems 
to me that we need some sort of incentive for the Secretary to deal 
with the issue of foreign availability, and I think the incentive is 
appropriate in the bill as it is currently written. It says that the 
evidence of foreign availability has to be presented

Now, the argument was made that it is difficult to make this as 
sessment. But all the Secretary has to do is to dispute that evi 
dence. You can focus right on it. You don't have to look over the 
whole world. You can say well, that evidence isn't appropriate, that 
is a different product, it doesn't qualify. So I don't believe it is diffi 
cult to make that assessment in a 6-month period of time

The second argument is that we need some more time in order to 
provide incentives for the other countries to negotiate away foreign 
availability

Frankly, the incentive is just the opposite. If they have 2 years to 
negotiate, they take 2 years because, under the way the incentives 
work, their companies are better served by not agreeing to restrict 
the exports of these kinds of products. Whereas, if we had a short 
fuse on it and they knew that our companies were going to be able 
to export within 6 months and compete with them, then they 
would have ample incentive to try to restrict it, because they would 
know it would not be benefiting their companies to delay any 
longer.

28-755 0-86-42
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So I think the argument on incentives speaks to the fact that, 
the way the legislation is currently drafted in this bill, we have the 
greatest incentive for them to negotiate with a short fuse. There 
fore, I am going to be opposing the amendment as it is currently 
drafted and supporting the language that is in the bill.

Mr. BEREUTER. Would the gentleman yield?
I certainly appreciate the gentleman's argument about which 

way the incentive works I think it is exactly right I think the gen 
tleman would be able to tell this committee whether or not my un 
derstanding is correct

One of my understandings is that indeed the full life or effective 
half-life of some products is 2 years. Since the pace of technological 
change is accelerating, we are really dealing with a very long 
period of time with respect to these new products.

Mr. ZSCHAU I would just like to say that is absolutely correct. 
We have to run in the high-technology business just to stay ahead. 
A 2-year period of time is in many cases the lifetime of the whole 
product

Mr ROTH. Mr. Chairman.
Mr. BONKER. Mr Roth.
Mr. ROTH. I would just like to say we have heard repeatedly here 

that 6 months is not an adequate period of time. So say that while 
Commerce only has to dispute it—but how can Commerce dispute 
and react to the evidence without making a determination, they 
still have to make a determination. And in Cocom of course we 
know of only one country that objects—and there is no unilateral 
control. But the United States and other countries do control for 
eign availability.

So I think that we have to give adequate consideration to the 
time element here. It has been stated it is 2 years. We now have 
amended this bill to have a 1-year rather than 2-year period.

Mr. LAGOMARSINO. Would the gentleman yield9
I don't think there has been much discussion of another part of 

your amendment which is the element that would give the Presi 
dent the authority to set aside the language regarding foreign 
availability if he finds it would be detrimental to the national secu 
rity of the United States.

We are not talking about national interest here. We are talking 
about national security. And it seems to me that that is a perfectly 
appropriate, reasonable, and responsible provision to have in this 
legislation, and probably something that the President will find 
some way of doing anyway, perhaps in a much more drastic way.

So I think it would make a lot of sense to put this in regardless 
of what we decide about the 6-month, 1-year or 2-year provision.

Mr. ROTH. I think the gentleman makes a good point.
As mentioned before, if we make it too stringent and unwork 

able, then the Secretary is going to determine on the basis of inves 
tigation that foreign availability does not exist. Whereas, if we gave 
him adequate time he could probably do a better job. That is why I 
say this should be considered as a proper business amendment.

Mr. BONKER. Any further discussion on the amendment before 
the committee?

We will now have a vote on the Roth amendment as amended by 
Mr. Lagomarsino. All those in favor signify by saying "aye."
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["Ayes" were heard.]
Mr. BONKER. All those opposed?
["Nays" were heard.]
Mr. BONKER. In the opinion of the Chair, the nays have it.
Mr. ROTH. Division, Mr. Chairman.
Mr. BONKER. A division has been called for.
All those in favor of the Roth amendment please raise your 

hand.
[Show of hands.]
Mr BONKER. All those opposed.
[Show of hands.]
Mr. BONKER. Four in favor, nine against. The amendment fails.
Mr. Roth, you have another amendment at the desk. It already 

has been read. The staff will pass out the amendment.
Mr. Roth, you can proceed with your amendment.
FOREIGN AVAILABILITY REGULATIONS AND THE OFFICE OF FOREIGN

AVAILABILITY

[The amendment follows:]
AMENDMENT TO H R 2971 OFFERED BY MR ROTH

Page 12, insert the following after line 13, and redesignate the succeeding subsec 
tion accordingly

(c) Section 5(fK5) of the Act (50 U S C App 2404(f)(5)) is amended to read as fol 
lows

"(5XA) The Secretary shall establish in the Department of Commerce an Office of 
Foreign Availability which shall be under the direction of the Assistant Secretary of 
Commerce for Trade Administration The Office shall be responsible for gathering 
and analyzing all the necessary information in order for the Secretary to make de 
terminations of foreign availability under this Act The Secretary shall make avail 
able to the Committee on Foreign Affairs of the House of Representatives and the 
Committee on Banking, Housing, and Urban Affairs of the Senate information at 
the end of each 6-month period during a fiscal year on the operations of the Office 
during that 6-month period Such information shall include a description of every 
determination made under this Act during that 6-month period that foreign avail 
ability did not exist, together with an explanation of that determination

"(B) The Secretary of Defense and the heads of the intelligence agencies shall, 
upon the request of the Secretary, provide to the Secretary information with respect 
to foreign availability "

(b) Section 5(fK6) of the Act is amended by striking out "Office of Export Adminis 
tration" and inserting in lieu thereof "Office of Foreign Availability"

(c) Section 5(f) of the Act is amended by adding at the end thereof the following 
new paragraph

"(7) The Secretary shall issue regulations with respect to determinations of for 
eign availability under this Act not later than six months after the date of the en 
actment of the Export Administration Amendments Act of 1983 "

Mr. ROTH. Thank you, Mr. Chairman.
Mr. Chairman, this amendment addresses some of the points 

that Ms. Snowe raised just a few minutes ago. I think there is an 
absence of effective mechanism to make foreign availability deter 
minations and this amendment addresses that criticism. Neither 
Congress nor the executive branch has been satisfied with the im 
plementation of the 1979 provisions on foreign availability.

The fact is that making foreign availability determinations is a 
complex process, and the upper reaches of high technology and 
judging it is commercial or military operations, foreign availability 
decisions are a highly subjective judgment.
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There are three reasons why this amendment should be adopted 
by the committee.

First of all, it establishes an Office of Foreign Availability within 
the Department of Commerce under the Assistant Secretary of 
Export Administration.

Second, it provides the authority for the Secretary of Commerce 
to request the Secretary of Defense and other intelligence agencies 
to give information regarding foreign availability.

And third, it requires the Department to issue regulations within 
6 months on foreign availability.

The amendment does not seek to establish within law a defini 
tion of foreign availability because technically the issue is too com 
plex for legislative expression. But it does place the mechanism for 
making these decisions under the close scrutiny of this committee, 
and I think that is what we want.

This committee, within 6 months of the enactment of this stat 
ute, will receive information and will hold oversight hearings on 
the proposed foreign availability regulations. As it stands today, 
business does not know what the guidelines are, no one knows 
what the guidelines are. But if we had regulations regarding this 
at least business and others concerned about this would have some 
guidance, and would have- some frame of reference.

That is what this amendment is designed to do. And I hope that 
we all vote for this particular amendment, Mr. Chairman.

Mr. BONKER. I would like to commend the gentleman. I think it 
is a good amendment and ought to be adopted.

Any discussion on Mr. Roth's amendment to create an Office of 
Foreign Availability? All those in favor of Mr. Roth's amendment 
signify by saying "aye."

["Ayes" were heard.]
Mr. BONKER. Those opposed.
[No response.]
Mr. BONKER. The amendment is adopted.
Are there any further amendments to section 106?
I understand Mr. Solomon has some amendments. I wonder if 

somebody on that side would like to ask unanimous consent time 
be reserved for Mr. Solomon?

Mr. HYDE. Mr. Chairman, I ask unanimous consent that Mr. Sol 
omon be permitted to return to this portion of the legislation to 
offer amendments when he is here.

Mr. BONKER. Without objection, so ordered.
We shall now move to section 107. The Clerk will read.
Mr. INGRAM [reading]:
Militarily critical technologies '
Mr. FASCELL. Mr. Chairman, I ask unanimous consent the section 

be considered as read, printed in the record, and open for amend 
ment.

Mr. BONKER. Any amendments to section 107?
Mr. ROTH. Yes, Mr. Chairman.
Mr. BONKER. Mr. Roth has an amendment at the desk.
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DEADLINE FOR INTEGRATION OF MILITARILY CRITICAL TECHNOLOGIES 
LIST INTO COMMODITY CONTROL LIST

Mr. INGRAM [reading]-
Amendment to H R 2971 offered by Mr Roth
Mr. FASCELL. Mr Chairman, I ask unanimous consent the 

amendment be considered as read, open for amendment. 
[The amendment follows:]

AMENDMENT TO H R 2971 OFFERED BY MR. ROTH
Page 13, line 24, strike out "1984" and insert m lieu thereof "1985" 
Page 14, line 18, strike out "1984" and insert in lieu thereof "1985" 
Page 15, line 12, strike out "1984" and insert in lieu thereof "1985" 
Page 13, line 24, insert the following after the period "The integration of the list 

of militarily critical technologies into the commodity control list shall be completed 
with all deliberate speed, and the Secretary and the Secretary of Defense shall 
report to the appropriate committees of the Congress, before April 1, 1985, any cir 
cumstances which would preclude the completion of the integrated list by that 
date"

Mr. BONKER. Mr. Roth.
Mr ROTH. Mr. Chairman, we have heard a great deal today 

about the time element being so important. If we are to get the 
MCTL list and have it integrated with our CCL list, then I think 
we must have adequate time

In subcommittee, you will recall, I had the date of 1985 struck to 
1984 Since that time I have had many people from various groups 
come to me and mention that they very much like the provision 
and the amendment, but that the time element is not going to 
dovetail with the time needed to supply an adequate list. So in def 
erence to those groups I have introduced an amendment to change 
it back to 1985, so that there would be ample time to comply with 
the provision of this particular section.

Mr. BONKER. Any further discussion?
Mr. ZSCHAU. Mr Chairman, I commend the gentleman for his 

amendment.
I have spent hours going through some of the lists that we have 

to deal with. And I can appreciate the time it takes to integrate 
the militarily critical technologies list into the CCL.

I think that the deadline of 1984 is too quick to do an adequate 
job, and I support the amendment of the gentleman from Wiscon 
sin to extend that by 1 year.

Mr. BONKER Any further discussion?
If not, all those in favor of the amendment signify by saying "aye "
["Ayes" were heard ]
Mr. BONKER. Those opposed.
["Nays" were heard.]
Mr BONKER. The amendment is adopted.
Any further amendments to section 107?
Mr. ROTH. Mr. Chairman, I believe one of our members has an 

amendment. Mr. Winn, I believe, has an amendment to this sec 
tion. I wonder if we could reserve his right to come back to this 
amendment when he arrives.
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Mr. BONKER. OK. Any objection to reserving the right for Mr. 
Winn to come back to this section of the bill? Hearing none, so or 
dered.

Any further amendments to section 107?
The clerk will read section 108.
Mr. INGRAM [reading]:
Consultation——
Mr. FASCELL. Mr. Chairman, I ask unanimous consent section 108 

be considered as read and open for amendment. 
Mr. BONKER. Any amendments to section 108?

CONSULTATION WITH OTHER COUNTRIES

Mr. HYDE. I have an amendment, Mr. Chairman. 
Mr. BONKER. The staff will distribute the amendment. The clerk 

will read. 
Mr. INGRAM [reading]:
Amendment to H R 2761, offered by Mr Hyde, page 16, strike out line 17 through 

page 18, line 5
Mr. HYDE. Mr. Chairman.
Mr. BONKER. The chairman recognizes the gentleman from Illi 

nois.
Mr. HYDE. I ask unanimous consent to change the number of the 

bill from H.R. 2761 to H.R. 2971. That correction should have been 
made.

Mr. BONKER. Without objection, so ordered.
Mr. HYDE. Thank you.
Mr. Chairman, this amendment strikes out the portion of the bill 

that begins on page 16 and continues on page 17 and up through 
line 5 on page 18, entitled "Consultation with Other Countries, 
Report to Congress."

The heart of this part of the bill that I seek to strike says that 
before export controls are imposed, under this section, the Presi 
dent shall consult with the countries with which the United States 
maintains export controls cooperatively and with such other coun 
tries as the President considers appropriate.

It is my belief that the United States is a sovereign country, and 
that this statute ought to permit us to implement our foreign 
policy without having to, by statutory mandate, consult with a list 
of other countries.

Now, the question of what is consultation is left ambiguous. A 
telephone call, a letter, a trip, a one-on-one meeting in the capital 
of the other nation. The imprecise use of language whether you are 
drafting a last will and testament or an export act is not very help 
ful.

In my opinion, the section I seek to strike places a gratuitous 
and even demeaning unilateral restriction on the exercise of our 
foreign policy. Regardless of whether you approve or disapprove of 
the incumbent in the White House, this is bad law. We could sug 
gest or urge the consultation, but certainly not require it.

Additionally, our Cocom partners might balk at any attempt to 
discuss controls that we seek to impose purely for our foreign
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policy purposes within Cocom's framework. It might be a matter of 
some delicacy.

Now, this section that I seek to strike also requires, not suggests 
or requests but requires, consultation with such other country as 
the President deems appropriate.

How do we react to the invasion of say the next country after 
Afghanistan—let's say the Soviets moved into Iran or Syria—by 
sending a panel of Commerce Department personnel around the 
world to consult with a long list of countries?

I think this legislation could well eliminate the ability of our 
country to impose controls quickly and effectively

Basically, it demeans the Office of the President, whoever is sit 
ting there. It requires that we consult with other countries before 
we implement what might well be a very important foreign policy 
initiative. There are other ways to do this; we certainly could sug 
gest it, but not mandate it

So I would offer this in the interests of a law that recognizes that 
the President ought to have some judgment and ought to consult 
with our Cocom partners and what other countries the President 
wishes to, but not require it before as a condition precedent to im 
posing export controls.

Mr. BONKER. Any further discussion?
Mr. MICA. Mr. Chairman, I might say in reviewing the legisla 

tion, in areas where I might have expected amendments and 
changes, this is probably one of the areas I expected the least dis 
cussion over.

I think one of the things we have been remiss in doing over the 
years is trying as a nation to encouarge consultation not only with 
other countries, but also with the Congress.

I might say I have an amendment that I will offer in just a 
moment that encourages this type of consultation. I think if we 
look at the history of American actions—and I totally agree with 
the gentleman—regardless of who is in power, oftentimes a word 
spoken or a few words, in a calm atmosphere before controls are 
imposed, a discussion with our allies certainly could have saved us 
a great deal of grief and problem and difficulty.

One needs only to look at some of the recent actions of the 
present and past administrations to bear this out. So I would say 
that I oppose the gentleman, although I do understand the concern 
raised.

As the colleague who sits to my left on this committee has said 
so many times, we are a government of laws, not men. It is not 
meant to demean anyone but is meant to say we in this country do 
say—and I think appropriately so—we should consult, particularly 
consult with other countries, particularly those countries that 
happen to be our allies.

I am a member who supported the President's actions on the 
pipeline I say it publicly I suported it. It is on the record It was 
totally mishandled. A great deal of what could have happened 
didn't happen because we didn't have any appropriate consultation.

So I just respectfully disagree with that.
Mr. BONKER. Mr Pritchard.
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Mr. PRITCHARD. I understand what the gentleman from Florida is 
saying, but it seems to me there should be some way to work this 
out.

When you put into law that the President has to consult with 
other countries, two things happen: First, there are too many easy 
ways around it which would violate the spirit of the law. The Presi 
dent could get around it. Second, I think it is bad form for us to 
mandate that our President, whomever he may be, has to consult 
with other heads of state.

Mr. HYDE. Appealing to my friend from Florida, whose judgment 
I have the highest respect for, supposing we take the work "shall" 
in line 3, page 17, and substitute the word "should." You have used 
the word "encourage." You used the word "should."

I was writing while you were talking. At no time did you say 
"shall." If we say "before export controls are imposed, the Presi 
dent should consult with the countries", we have raised to the dig 
nity of statutory language a request that he should, he ought to.

That falls short of saying that he shall, that he must. I think it 
approaches shall, but it doesn't cross that threshold.

Frankly, I think that is as strong an assertion by this committee 
and by Congress of what the President should do, and if you would 
accept that, I would ask unanimous consent to do that. I would like 
to try that.

I yield to anybody who wants me to.
The gentleman from Washington has the time.
Mr. BONKER. The gentleman from Washington.
Mr. PRITCHARD I yield to the gentleman from Iowa.
Mr. LEACH. Thank you for yielding. I would only suggest to the 

gentleman I think he is entirely right when he talks about the sov 
ereignty issue Frankly, we are dealing with a constitutional issue. 
Seldom in our committee or in our deliberations on the floor do we 
deal with constitutional issues. This has precisely that implication. 
The only thing the Constitution talks about is ratification of treaty 
terms. Frankly, the same debate occurred to some degree on the 
freeze resolution.

I am pleased in this instance more people on our side of the aisle 
are paying more attention to it than they did during the freeze 
debate. I do think the gentleman from Illinois has a precisely valid 
concern. I would urge his approach. I think his compromise makes 
a good deal of sense. I would hope the gentleman from Florida 
would accept it

Mr. HYDE. Mr. Chairman.
Mr. BONKER. The gentleman from Illinois.
Mr. HYDE I would like to ask unanimous consent to withdraw 

my amendment, if that is appropriate, and to substitute instead 
striking the word 'shall" from line 3, page 17, and substituting 
therefor the word "should."

I don't have that in writing. I would like unanimous consent.
Mr. MICA Reserving the right to object—and I will not object, I 

just reserve that right—I just wanted to say I discussed this with 
my colleagues. I think we can accept that. Therefore, I would hope 
others would not object. I think that would be a gentlemanly thing 
to do.

Mr. HYDE. I so move, Mr Chairman.
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Mr. BONKER. I commend the members for arriving at this consen 
sus. I would like to make one statement with respect to the re 
quirement that the President report to the Congress, which is not 
squarely addressed here, although there is a notification provision 
in the committee's language. The present statute provides, under 
the section entitled "Notification to Congress," that "The President 
shall immediately notify the Congress of such action"; that is, 
action to impose foreign policy controls

Although the act, in several places, requires the President to im 
mediately notify the Congress, in both cases excessive delays in no 
tification prevailed In the case of President Carter's controls on 
Russia as a result of the invasion of Afghanistan, there was a 7- 
month delay from May 21, 1980 to January 13, 1981, and in Presi 
dent Reagan's imposition of controls because of Poland, there was a 
year delay, in addition to the extraterritorial reach of those con 
trols, of which there was a 6-month delay. That notification came 
after the controls were lifted.

What I am saying does not apply as much to the consultation 
with other governments, and indeed the gentleman from Illinois 
has raised valid concerns But if the Congress says to the President 
it ought to be notified when he takes substantive policy action like 
this, we ought to be notified. If the phrase "immediately notified" 
is unacceptable, we ought to change that to allow some time for 
him to notify Congress of the imposition of those controls.

To ignore this notification requirement, I think, denies us an op 
portunity to exercise appropriate oversight of this section of the 
statute and our foreign policy responsibilities.

Is there any further discussion on the unanimous-consent request 
of the gentleman from Illinois?

Hearing none, so ordered
Any other amendments to section 108?

CRITERIA FOR FOREIGN POLICY CONTROLS

Mr. MICA. Mr. Chairman, I have an amendment at the desk.
Mr. BONKER. The clerk will read.
Mr INGRAM [reading]:
Amendment to H R 2971 offered by Mr Mica
Mr. MICA. Mr. Chairman, I ask the amendment be considered as 

read
Mr. BONKER. Without objection. 
[The amendment follows:]

AMENDMENT TO H R 2971 OFFERED BY MR MICA
Page 16, line 17, insert "Criteria for Foreign Policy Controls," before "Consulta 

tion"
Page 16, insert the following after line 18
SEC 108 (a) Section 6(b) of the Act (50 U S C App 2405(b)) is amended to read as 

follows
"(b) CRITERIA —The President may impose, expand, or extend export controls 

under this section only if the President determines that—
"(1) the intended foreign policy purposes of the proposed controls cannot be 

achieved through negotiations or other alternative means,
"(2) the proposed controls are compatible with the foreign policy objectives of 

the United States and with overall United States policy toward the country to 
which the exports are to be controlled,
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"(3) the proposed controls will not have an adverse effect on the economic and 
political relations of the United States with other friendly countries,

"(4) the proposed controls will not have a substantial adverse effect on the 
export performance of the United States, on the competitive position of the 
United States in the international economy, on the international reputation of 
the United States as a reliable supplier of goods and technology, and on the eco 
nomic well-being of individual United States industries, companies, and their 
employees and communities,

"(5) the United States has the ability to enforce the proposed controls effec 
tively,

"(6) the proposed controls are likely to achieve the intended foreign policy 
purpose, and

"(7)(A) the good or technology, or a similar good or technology, is not avail 
able in sufficient quantity from sources outside the United States to the country 
to which exports are to be controlled, or (B) if the good or technology, or a simi 
lar good or technology, is available from sources outside the United States in 
sufficient quantity, negotiations have been successfully concluded with the ap 
propriate foreign governments to ensure the cooperation of such governments 
in controlling the export of such good or technology to the country to which ex 
ports are to be controlled, except that the proposed controls may be imposed, 
expanded, or extended notwithstanding such foreign availability if the Presi 
dent determines that the controls are necessary to further efforts by the United 
States to counter international terrorism or to promote observance of interna 
tionally recognized human rights "

Page 16, line 19, strike out "Sec 108 (a)" and insert in lieu thereof "(b)" 
Page 17, strike out line 9 and all that follows through page 18, line 2, and insert 

in lieu thereof the following
(c) Section 6(f) of the Act, as redesignated by subsection (b) of this section, is 

amended to read as follows
"(f) CONSULTATION WITH THE CONGRESS —(1) The President may impose, expand, or 

extend export controls under this section only after consultation with the Commit 
tee on Foreign Affairs of the House of Representatives and the Committee on Bank 
ing, Housing, and Urban Affairs of the Senate

"(2) Following consultation with the Congress in accordance with paragraph (1) 
and before imposing, expanding, or extending export controls under this section, the 
President shall submit the Congress a report—

"(A) indicating how the proposed export controls will further, significantly, 
the foreign policy of the United States or will further its declared international 
obligations,

"(B) Specifying the determinations of the President set forth in subsection (b), 
and any possible adverse foreign policy consequences,

"(C) describing the nature, the subjects, and the results of the consultation 
with industry pursuant to subsection (c) and with other countries pursuant to 
subsection (d),

"(D) specifying the nature and results of any alternative means attempted 
under subsection (e), or the reasons for imposing, extending, expanding, or oth 
erwise modifying the controls without attempting any such alternative means, 
and

"(E) describing the availability from other countries of goods or technology 
comparable to the goods or technology subject to the proposed export controls, 
and describing the nature and results of the efforts made pursuant to subsec 
tion (h) to secure the cooperation of foreign governments in controlling the for 
eign availability of such comparable goods or technology

The concerns expressed by Members of Congress during the consultations required 
by this subsection shall be specifically addressed in each report submitted pursuant 
to this paragraph

"(3) To the extent necessary to further the effectiveness of the export controls, 
portions of a report required by paragraph (2) may be submitted to the Congress on 
a classified basis, and shall be subject to the provisions of section 12(c) of this Act 

"(4) In the case of export controls under this section which prohibit or curtail the 
export of any agricultural commodity, a report submitted pursuant to paragraph (2) 
shall be deemed to be the report required by section 7(gX3) of this Act " 

Page 18, line 3, strike out "(c)" and insert in lieu thereof "(d)"
Mr. MICA. Mr. Chairman, I would like to say the amendment is 

being offered not only by me, but by my colleague, Mr. Hamilton,
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and with the very constructive comments from Mr Bereuter and a 
number of members of the committee.

It is an amendment of foreign policy controls. What we are 
saying is that the President may impose, expand or extend export 
controls under this section only if the President makes certain de 
terminations.

Those determinations include the fact the intended foreign policy 
purposes of the proposed controls cannot be achieved through nego 
tiations or alternative means; that the proposed controls are com 
patible with foreign policy objectives of the United States, and I 
might say those would be objectives, of course, that are determined 
by the President and the sitting administration, and, of course, the 
rules and laws of the United States, with guidance from the Con 
gress of the United States; that the proposed controls will not have 
an adverse effect on the economic and political relations of the 
United States with other friendly countries; that the proposed con 
trols will not have substantial adverse effect on the export per 
formance of the United States; and that the United States has the 
ability to enforce the proposed controls, since obviously if he deter 
mines we don't have the ability to enforce these controls, they 
should not be imposed.

On the determination that the proposed controls are likely to 
achieve the intended foreign policy puposes, if there is any ques 
tion that we are not likely to achieve anything—which I think at 
least one question that I can think of that was raised earlier last 
year would have been the answer—it might have been prudent not 
to have imposed the controls.

That a good or technology "or similar good or technology" is not 
available in sufficient quantity from sources outside of the United 
States to the country to which exports are controlled or—and I say 
or, not and—if the good or technology "or a similar good or tech 
nology" is available from a source outside the United States in suf 
ficient quantity, negotiations have successfully been concluded with 
appropriate foreign governments to ensure cooperation. We also 
leave the President the opportunity for independent action by 
saying that these are covered notwithstanding foreign availability 
if the President determines that the controls are necessary to fur 
ther efforts by the United States to counter international terror 
ism, promote the observance of international recognized human 
rights.

Let me say these are a list of determinations the President would 
make. In any case, they would not apply if the President feels that 
terrorism, human rights, are being violated, and I might add, inci 
dentally, we must always remind ourselves we are talking about a 
piece of legislation that is primarily dedicated to the day-to-day 
dealings with the normal business practice of international trade.

Of course, if there were any emergency, an Iran-type situation, 
the President has several mechanisms under which he may re 
spond. I will defer to my colleague, Congressman Hamilton for the 
provisions for consulting with the Congress.

I would like to ask Congressman Hamilton to explain that por 
tion of the amendment, but, before he does, I would like to remind 
this committee that as a new member some 5 years ago, I and 
others on this committee learned over the radio about the impend-
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ing changes in our relations with Taiwan. It was on a midnight 
radio broadcast. This committee was furious, Republicans and 
Democrats alike. It was another administration that was in power. 
Since that time, and many, many times since then, under three or 
four Secretaries of State, we have consistently said together, with 
one voice, this committee deserves to be consulted with, deserves to 
have some knowledge as to what is going to happen, and one 
member went so far as to say that the committee should vote no on 
all of these issues until we get some kind of an understanding that 
we are to be consulted, because we are part of this process.

What we would be doing is codifying what should be a protocol, 
what has been agreed upon, but is not indeed the practice.

Mr. Hamilton, may I call on you to further explain that provi 
sion?

Mr. BONKER. The chairman recognizes the gentleman from Indi 
ana

Mr HAMILTON. Thank you, Mr. Chairman I commend the gen 
tleman from Florida for his initiative on the amendment and his 
explanation of the criteria for imposing the foreign policy controls 
talked about.

I will limit my comments only to the last section of the amend 
ment which deals with the problem of consultations with the Con 
gress.

Under the amendment, and the last section, section (f), the Presi 
dent must consult with the House Committee on Foreign Affairs 
and the Senate Banking, Housing, and Urban Affairs Committee, 
before he can impose, expand, or extend controls.

Then, after he has done that, after he has consulted with the 
Congress, he has to submit a report containing information and 
that information is related to the criteria that Mr. Mica talked 
about just a moment ago; how the controls will further foreign 
policy objectives of the United States, what the nature of the result 
of the consultation has been that the President has had, what kind 
of alternatives were considered, what the foreign availability of 
goods might be and the other things that are mentioned in the cri 
teria

The whole reason for this amendment is because of recent past 
experience when the present President of the United States and 
the previous President, Mr. Carter, imposed foreign policy sanc 
tions without timely consultation with the Congress.

In the case of President Carter, it was the imposition of the em 
bargo on grain shipments to the Soviet Union; in the instance of 
President Reagan, it was the imposing of the pipeline sanctions.

In both cases they failed to consult with the Congress, as I would 
argue at least present law requires; but there is a phrase in the 
present law which gives the administration some out.

What we are trying to do is tighten it up.
In each of those instances, what we had, as the subcommittee 

chairman, Mr. Bonker, said a moment ago, was a report which 
came to the Congress in one instance, 2 months late and in another 
instance 7 months after the sanctions had been imposed.

So, it was far past the time when it should have been submitted.
Some might have an objection to this amendment because it 

unduly restricts the authority of the President or because it is a
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burdensome reporting requirement. I would argue that neither is 
the case here. The fact of the matter is that Presidents have ig 
nored the existing provisions of law and they have not consulted, 
in a timely way, with Congress in the imposition of sanctions.

I believe this amendment would actually be helpful to a Presi 
dent of the United States. He is not going to be able to maintain 
sanctions over the long pull without the support of the Congress. 
He may as well involve the Congress at an early point in the impo 
sition of those sanctions.

In respect to the question of unduly restricting the authority of 
the President, I think in none of the recent instances of use of this 
authority has restriction demanded immediate action by the Presi 
dent in which a requirement for prior consultation by the Congress 
would have hindered him The only economic sanction that was ap 
plied immediately was in the case of Iran

The embargo of Iran was in response to an economic threat and 
was imposed pursuant, not to this statute at all, but pursuant to 
another statute, the International Emergency Economic Powers 
Act

Insofar as the submission of a report is concerned, I really don't 
think that is a very heavy burden on the President, not if he is fol 
lowing the law anyway. The report simply tracks what he is re 
quired to do in the law. If he has done that, then he has carefully 
considered the criteria, then the report ought not to be a heavy 
burden for him and it would not take very long at all for the report 
to be tightened and delivered to the Congress.

So, the principal point is that the portion of the amendment that 
I am talking about requires consultation with the Congress before 
the imposition of sanctions. I think it would be helpful to the Presi 
dent. I don't think the amendment unnecessarily restricts or bur 
dens the President

Mr. HYDE. Mr. Chairman.
Mr. BONKER. Mr. Hyde.
Mr. HYDE. Mr. Chairman, I don't serve on the subcommittee. I 

don't claim any expertise in the matter of export controls, but I 
read this amendment—and I certainly don't mean to be ungracious 
after Mr. Mica was so conciliatory regarding my amendment—but 
I really think this gives the term overkill new dimension and new 
meaning.

In effect, this eviscerates any presidential power to impose, 
expand or extend export controls because the criteria said he may 
expand, impose or extend export controls only if the Congress ap 
proves.

No. 3, that the proposed controls will not have an adverse effect 
on the economic and political relations of the United States with 
other friendly countries. That gives a veto over our foreign policy, 
not just to Cocom countries, not just to allies, but to friendly coun 
tries such as Mexico and Canada, which trades with Cuba and with 
North Vietnam during the late unpleasantness.

This is a tremendous leap in the dark as to what this is going to 
do. Who is a friendly country? Is India—of course they are a friend 
ly country. Pakistan? But they hate each other. They don't get 
along very well.
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It gives a veto to friendly countries, whosoever they are. Is a 
country with whom we are not at war friendly, sort of friendly, less 
friendly?

It is monstrously vague, and you make a liar out of the President 
or, as I say, eviscerate foreign policy.

Then we go to the next page. These export controls will not have 
a substantial adverse effect on the export performance of the 
United States or the competitive position of the United States in 
the international economy or the international reputation of the 
United States as a reliable supplier of goods and technology and on 
the economic well-being, not just of the U.S. industries' companies, 
but their employees and the community.

This requires, if you can dream of one, a painless control, an 
export control that really doesn't hurt anybody. This is impossible 
to fulfill and still retain export controls as a meaningful implement 
of foreign policy administration.

It makes the sole criterion not whether Jordan has been taken 
over by the PLO and we want to put export controls on what some 
company wants to send over there, selling the rope to the hang 
man, but if it hurts our reputation or if it is going to hurt some 
body making a buck, or if it is going to hurt the economic well- 
being, no controls.

There isn't an indication, a hint that there may be other reasons 
why one wishes to impose controls

We know how difficult that is to determine. We have been told 6 
months it is impossible. Just let me go through this. Now, you 
permit the President to go ahead and impose these controls where 
international terrorism or to promote the observance of interna 
tionally recognized human rights is OK, but that only has to do 
with foreign availability, except that the proposed controls may be 
expanded notwithstanding such foreign availability, international 
terrorism, or to promote the observance of internationally recog 
nized human rights.

I just think this is more straitjacketing of the President and will 
have an adverse effect on the economic and political relations.

It is just too vague. I think it is overkill.
I yield to my friend from Florida.
Mr. MICA. I certainly appreciate your analysis of the legislation. 

I would respectfully disagree in a number of instances.
First, let me say each of you have a book before you on this legis 

lation. On tab A, there are 13 discretionary actions that apply to 
this entire bill by the President; 13 areas of discretion that cover 
the entire bill, that the President has in his sole power.

It gives him all types of leeway. This is strictly foreign policy 
controls we are talking about not national security controls.

With regard to demeaning or creating problems with other coun 
tries under section 3 of this amendment, I must say in all candor, 
most of our foreign policy controls have made friendly and un 
friendly countries very happy because most of the time when we 
impose a foreign policy control, the type that I am talking about 
that we haven't tried to negotiate something with our allies, the 
type that aren't compatible with foreign policy, the type that 
cannot be achieved through alternative means, the type that are
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not covered by certainties, we almost always make all of the other 
countries happy by doing that

Mr. HYDE. Recapturing my time, I would just ask you a question: 
Would you say subparagraph (3) on the first page gives a veto over 
our foreign policy insofar as export controls are concerned to any 
friendly country in the world7

Mr MICA Oh, absolutely not. As a matter of fact, that is a Presi 
dential determination that we have

Mr. HYDE. You don't want to make a liar out of the President. It 
says the proposed controls will not have an adverse effect on the 
economic and political relations of the United States with other 
friendly countries

Mr MICA. The President makes that determination. He does not 
have to have any approval whatsoever. That is something he 
makes a determination of Certainly, let us take any example you 
wish to take, that we want to ship, for instance, some type of equip 
ment to another country and that country totally disagrees with 
our approch to it and it is available under the other section and 
they buy it from somebody else

Have we achieved in the earlier control what we set out to do9 If 
you take each of these and say that we are trying—and I believe it 
is No. 2—that they must be compatible with foreign policy objec 
tives, and I said in my explanation those were objectives set out by 
the administration, of course, empowered by the laws of the States 
by the direction of the Congress.

If we do that——
Mr HYDE Because I don't have an awful lot of time, let me ask 

this question: At the top of page 2, can you think of a single export 
control that wouldn't have an adverse effect on the economic well- 
being of some individual U.S. industry company, their employees, 
and community?

Mr MICA Oh, absolutely. Let me just add——
Mr BONKER. The time has expired.
Mr HYDE You will send me a list of those, will you?
Mr BONKER Mr. Berman has been waiting patiently
Mr. BERMAN. Thank you, Mr Chairman.
I am wondering if it is possible to divide the question? I have to 

agree with the gentleman from Illinois to say that only if, and then 
to put this series of conditions down, either essentially eliminates 
foreign policy controls through the back door in all situations or 
requires the President to be disingenuous.

I think it gets to the philosophical question we had in the sub 
committee Because, in several instances, we feel that foreign 
policy sanctions have been imposed foolishly and without proper 
consultation, might it not be an overreaction to essentially put the 
President, institutionally in terms of this President or future Presi 
dents, into a straitjacket and essentially eliminate his ability to in 
any situation impose controls unless each of these criteria are met.

On the other hand, to require the consultation with Congress 
seems to me an appropriate thing to do No foreign policy control is 
going to be so effective that imposed the day of the military aggre 
gation or—it is going to be effective immediately.
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I think if we had more consultations in, perhaps, both instances, 
we would have had more effective use of the President's power. So 
I like that portion of the proposal.

Mr. HYDE. Will the gentleman yield?
Mr. HERMAN Yes
Mr HYDE I just want to say I couldn't agree more with every 

thing the gentleman has said.
I wonder if we couldn't fashion an amendment, maybe Mr. Mica, 

that would require consultation?
Mr BONKER. I think Mr. Hamilton has such an amendment
Mr. HAMILTON May I ask unanimous consent to strike the word 

"determine" on line 5 and insert in its place "shall consider"? That 
way the President is asked to consider the various criteria that are 
set forth, but not required. I think the gentleman from Illinois 
makes a good point, and I believe I am correct in saying that the 
gentleman from Florida——

Mr BERMAN. Considers it?
Mr. HAMILTON. May impose, expand export controls under this 

section after the President considers that
Mr. BONKER I might add while Mr. Hamilton is working on lan 

guage, the present law contains similar criteria. It is the foreign 
availability section.

The language is "The President shall consider the criteria."
Mr. HAMILTON. Let me suggest this language as an introduction. 

The key would still be the same, "shall consider "
Put it this way: "When imposing, expanding, or extending export 

controls under this section, the President shall consider" and then 
you list the criteria.

I ask unanimous consent the change be made in the amendment.
Mr. MICA. Reserving the right to object, Mr. Chairman.
Mr. BONKER. Mr Mica
Mr. MICA. Mr. Chairman, the problem that I see is that we have 

tried repeatedly to make a case and set forth criteria to get agree 
ment between parties, between committees that the President does 
these things

As was mentioned in the discussion on presidential consultation, 
it is all good, it is all well.

"Shall" will probably put it right back to where we were where 
the President will or shall consider

That is about the end of it
Mr. HAMILTON. If I may interrupt, Mr. Mica, except you keep the 

second section, the consultation section ,
Mr. MICA. I am not going to press my objection.
Mr. HAMILTON I understand your point. I appreciate your point, 

but I do think we advance our cause here if we keep the second 
part of the consultation section, which sets out the criteria that the 
President considers. That is an advance, it seems to me.

Mr. MICA. Continuing to reserve the right to object, if I may, I 
recognize what the language does. It does change totally the re 
quirement of the President, allows the President to have the lati 
tude. That, in this particular narrow case, I felt would be appropri 
ate, but after assessing the current situation, I will graciously 
accept the offer of the gentleman to modify the language. I do
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think that the consultation with the Congress provision is extreme 
ly important.

Mr BEREUTER Mr. Chairman
Mr. HYDE. Would Mr Hamilton yield to me?
Mr BONKER The gentleman from Indiana has the time
Mr. HYDE. Mr. Hamilton, would you consider also adding insofar 

as—that might not be the proper word I am afraid if Congress had 
adjourned sine die and something were to happen in November or 
December, the President could not comply with the consultation 
because there would be no Congress. There would be no—maybe 
the Senate. Insofar as practicable, something like that?

The Senate is a continuing body We don't include them in here 
as I see it, see the amendment.

Mr HAMILTON I think the consultation section, as drafted, re 
quires the President to consult with two committees, Foreign Af 
fairs and the Senate Banking Housing and Urban Affairs Commit 
tee.

Mr. HYDE. Is that the Senate Banking Committee?
Mr. HAMILTON Yes.
Mr. HYDE. Then there is no problem.
Mr. HAMILTON That gives the President flexibility on consulta 

tions. The reason is Presidents have time for consultation on the 
question of sanctions

The one exception to that was the Iranian experience, but that 
was taken under a different act.

Mr. LAGOMARSINO Will the gentleman yield?
Mr. HAMILTON. Yes.
Mr. LAGOMARSINO. I have before me a bill that was introduced by 

you relating to the Export Administration Act regarding this very 
process, consultation In section 4(a) on page 5, you have a provi 
sion relating to emergencies, saying that if the President certifies 
to the Congress extraordinary circumstances involving vital U.S. 
foreign policy interests, it requires the immediate exercise

You go on to provide for a provision for export controls.
It seems to me that that would be something that would be well 

to add to this section because I think you could have a situation 
where the Soviet Union invades—as it looked like it might at one 
point—Poland and there was no time for the President to do some 
thing

It certainly would be important in that kind of case.
Mr. HAMILTON In this case, all that is required for consultation 

is for the President to contact, in all likelihood, the chairman of 
the two committees. The ranking member as well.

I think that particular draft that the gentleman refers to is one 
that I considered at one point, but rejected, because the procedures 
were too cumbersome, too complicated.

Mr BERMAN Will the gentleman yield?
Mr. HAMILTON. The question of sanctions does not ordinarily re 

quire immediate action After all, the question of sanctions is a 
very complicated question There has to be a lot of consultation 
within the Executive branch as to what kinds of sanctions are ap 
propriate in any given case. That takes more than hours. It takes 
days.



1324

What we are trying to say in this is part of that process. The 
President ought to consult with the appropriate leaders of the Con 
gress during that process and not ignore the Congress as Presidents 
have done in the recent past.

Mr. BEREUTER. Will the gentleman yield?
Mr. HAMILTON. If I still have the time, yes.
Mr. BONKER. The gentleman's time has expired. I recognzie the 

gentleman from Nebraska.
Mr. BEREUTER. Thank you, Mr. Chairman.
Is there a unanimous-consent request pending by the gentleman?
Mr. BONKER. The unanimous-consent request was not objected to 

insofar as I know.
Mr. BEREUTER. I was attempting to reserve the right to object 

only for inquiry of the gentleman.
Mr. BONKER. State your objection.
Mr. BEREUTER. Mr. Chairman, reserving the right to object, so I 

can understand, first of all, the gentleman's suggestion for line 5, 
first page, "has considered whether replacing" replacing the word 
"determines" on line 5, page 1.

Mr. HAMILTON. What I am suggesting is on lines 3, 4 and 5, that 
you strike the language after the word "criteria" and you strike it 
all the way through line 5, and you substitute in its place the fol 
lowing language, which I might say is taken from current law 
which says that "when imposing, expanding, or extending export 
controls under this section, the President shall consider."

Mr. BEREUTER. Further reserving the right to object, I would ask 
the gentleman, is it contemplated, or is it in existing law that there 
would be some report to the Congress, in fact, which demonstrated 
that the President has made this kind of consideration?

Mr. HAMILTON. Yes; there is a requirement of a presidential 
report.

Mr BEREUTER. And——
Mr. HAMILTON. My amendment, and Mr. Mica's amendment, re 

quires the President to report that he has considered these criteria.
Mr. BEREUTER. Further reserving the right to object, I would sug 

gest for grammatical reasons your unanimous consent request 
might also be permitted to eliminate the word "not" in subsections 
3, 4 and 7 only. I think that is consistent with your intent.

Mr. HAMILTON. Yes; I think the gentleman is correct.
Mr. BEREUTER. I remove my objection, Mr. Chairman.
Mr. BONKER. Any further discussion?
Hearing none, we shall vote on the Mica amendment incorporat 

ing the unanimous consent request by Mr. Hamilton.
Those in favor of the amendment, signify by saying "aye."
["Ayes" were heard.]
Mr. BONKER. Those opposed, "no."
["Nays" were heard.]
Mr. BONKER. The amendment is adopted.
Other amendments to section 108?
If there are no further amendments to section 108, the Clerk will 

read section 109.
Mr. INGRAM [reading]:

Effective controls on existing contracts and licenses Section 109(a)——
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Chairman ZABLOCKI. I ask unanimous consent section 109 be con 
sidered as read and open for amendments. 

Mr. BONKER. Any amendments to section 109? 
Mr. Berman.

CONTRACT SANCTITY

Mr. BERMAN. Mr. Chairman, I have an amendment at the desk. 
Mr. BONKER. Will the Clerk distribute the amendment? 
The clerk will read. 
Mr. INGRAM [reading]:
Amendment to H R 2971 offered by Mr Berman
Chairman ZABLOCKI. I ask unanimous consent the amendment of 

fered by the gentleman from California be considered as read. 
[The amendment follows:]

AMENDMENT TO H R 2971 OFFERED BY MR BERMAN
Page 18, line 16, insert the following after the period

The preceding sentence shall not apply in a case in which the export controls im 
posed relate directly, immediately, and significantly to actual or imminent acts of 
aggression or of international terrorism, to actual or imminent gross violations of 
internationally recognized human rights, or to actual or imminent nuclear weapons 
tests, in which case the President shall promptly notify the Congress of the circum 
stances to which the export controls relate and of the contract or contracts affected 
by the controls Any export controls described in the preceding sentence shall affect 
existing contracts only so long as the acts of aggression or terrorism, violations of 
human rights, or nuclear weapons tests continue or remain imminent

Mr. BERMAN. Mr. Chairman, this deals with one specific aspect 
touched on in the debate on the last amendment.

It deals with the contract sanctity provision. The administra 
tion's position was to have no clause protecting existing contracts 
from foreign policy controls and then, as amended, only a very lim 
ited kind of protection.

The bill before us gives total protection with a potential for Con 
gress to affirmatively knock out foreign policy controls as they 
affect existing contracts.

The amendment that I am offering, I think, strikes a balance be 
tween the importance of establishing America's position as a reli 
able supplier and, at the same time, not hamstringing the Presi 
dent into having no authority to affect existing contracts without 
regard to their duration or their length of time, and without regard 
to the nature of the emergency.

In certain limited emergency situations, those being actual or im 
mediate acts of aggression, international terrorism, actual or immi 
nent gross violations of internationally recognized human rights, or 
actual or imminent nuclear weapons tests.

It gives Congress the authority—it requires the President to 
notify Congress of the situations in which any foreign policy con 
trols in these limited areas might affect existing contracts and 
gives Congress then the authority to—well, it does not speak to 
Congress. It would always have the authority to legislate against 
what action he chooses.

Some of the reasons why I feel this is an appropriate balance are 
without this kind of amendment, the President would be unable, 
for instance, to halt shipments to a tryant like Idi Amin, who
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might use American vehicles or machetes in murdering civilians. It 
would disallow the President's ability to abrogate an existing con 
tract to halt shipments to countries contributing to acts of interna 
tional terrorism This amendment would allow the President to 
halt exports to a country which was about to test a nuclear weapon 
as a means of applying nonviolent pressure to prevent the test I 
repeat only what I said earlier that while I feel foreign policy con 
trols have been misused in the past, and I am very sympathetic to 
a number of the changes we are making to try and assure that 
America's ability to promote exports is not unduly hampered, I 
don't think it is wise as an overreaction to strip complete authority 
from the President in this area, and I think our national interest 
and our foreign policy concerns, it could be that a foreign policy 
control is a better response than a military response or some other 
response. I just want to protect some authority here.

One last point. The Senate compromise that was reached has a 
complete contract sanctity provision. The adoption of my amend 
ment would allow this issue to still remain a narrow issue as this 
bill progressed and went into conference committee; and I think 
perhaps there is a better way to define and limit but still allow 
some room for foreign policy controls on existing contracts.

Mr. LAGOMARSINO. Will the gentleman yield?
Mr. BERMAN. Yes.
Mr. LAGOMARSINO. I thank the gentleman for yielding.
I think the gentleman's amendment makes a lot of sense and 

probably suggests a good solution to a very difficult problem On 
the one hand, you can certainly argue there should be sanctity of 
contract, on the other hand, I don't think we should allow that 
principle necessarily to supersede the principles that are pointed 
out in this amendment.

Our concern about gross violations of internationally recognized 
human rights, nuclear weapons tests, things of that kind, that cer 
tainly are very high—as they should be—in our policy determina 
tions, and in our overall policy

So, I think what the gentleman has suggested is a very thought 
ful way of solving this problem. So I would hope the committee 
would adopt it.

Mr. BONKER. Mr. Roth
Mr. ROTH. Thank you, Mr Chairman
I myself, like the amendment offered by the gentleman from 

California. I think this is a good amendment because the language 
now restricts the President's ability to interfere with contracts in 
the absence of a joint congressional resolution. I would like to add 
that I do not think breaking a contract should require a joint reso 
lution of Congress which is also required for a declaration of war. I 
do not think the two should be equated. I know we have some real 
problems in this area. I think the gentleman's amendment helps us 
in that respect. For reasons of state, it has long been the criteria 
for allowing the abrogation of a contract. It has been recognized in 
the legal system in Western jurisprudence We had this dilemma in 
the legislation. I think the gentleman's amendment does help us to 
clarify that problem.

Mr. BONKER. The Chairman would like to recognize himself for 
the purpose of commenting on the amendment.
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I would like to be absolutely clear about the effect of this amend 
ment. Make no mistake about it: this amendment will gut one of 
the two major reforms in this bill. It would provide the President 
with a gigantic loophole through which he could continue to abuse 
this authority, as two Presidents have in the past, and make it pos 
sible to impose export controls or deny export licenses for a variety 
of reasons, if we are to make any major improvement in the Export 
Administration Act this year, it has to be on this issue.

Now, the gentleman provides some exceptions in his contract 
sanctity provision, one on terrorism Terrorism is already covered 
in the Export Administration Act in a very delicate series of nego 
tiations between this committee and the Administration, which has 
been worked out fairly adequately. The Administration has lifted 
some of those controls, and the gentleman from California has, by 
an amendment, reimposed those controls on Iraq and South Africa 
So, terrorism is already covered under the Export Administration 
Act. Nuclear weapons tests are fully dealt with by the Nuclear 
Non-Proliferation Act of 1978

On the issue of human rights: I can speak as former chairman of 
the Subcommittee on Human Rights and International Organiza 
tions that I would do nothing to compromise for a moment our 
commitment to human rights issues, but the amendment will not 
allow any opportunity to deal with human rights issues, which are 
not already covered by provisions of this act. Since we don't specifi 
cally designate countries by name in this Act, but rather leave that 
to the Administration in regulations, I do not see how his amend 
ment could be used to help further or promote the observance of 
internationally recognized human rights.

Lastly, with regard to imminent acts of aggression. This excep 
tion provides an enormous loophole. President Carter imposed a 
grain embargo as a result of Russia's invasion of Afghanistan. 
What was that? An imminent act of aggression One could rightly 
make an argument under the Berman language to justify export 
controls on Russia as a result of what happened in Poland.

So, if you want to gut a key feature of this bill, then you have to 
support the Berman amendment; but if you want to advance a 
major and much-needed reform of this act, then we must defeat the 
amendment. We already do provide a waiver authority in the com 
mittee's bill if the President determines that breaking contracts 
are in the national security interest; if a problem does exist, he can 
come to Congress and get a waiver

Last, in the case involving Idi Amin and Uganda, nothing in this 
act was used or applied to deal with Idi Amin The problem in that 
situation was the importation of coffee, which provided him with 
revenues to support his mercenary army. We dealt with that in a 
very creative, nonlegislative way I don t know how we can relate 
the gentleman's language here to situations that would be similar 
to what we found in Uganda a few years ago

I would strongly urge defeat of the amendment.
Mr. LAGOMARSINO. Will the gentleman yield?
Mr. BONKER. My time has expired. I will recognize the gentleman 

on his own time
Mr. LAGOMARSINO. I would like to ask the chairman if by his 

statements he meant to say the United States should not have im-
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posed sanctions for the two examples that he gave, namely, the in 
vasion of Afghanistan and the martial law declaration and immi 
nent invasion of Poland?

Mr BONKER. With respect to Afghanistan, those controls were 
applied for both foreign policy and national security reasons I sus 
pect controls for national security reasons would still prevail. That 
authority would remain intact in the bill

With respect to Poland, I think the President's own action to lift 
those sanctions is a recognition that they were ineffective and ulti 
mately resulted in injury to American businessmen

Mr. LAGOMARSINO. You are saying no sanctions should have been 
imposed?

Mr. BONKER. Not on existing contracts, which is what we are 
talking about in this bill

The gentleman from Washington?
Mr PRITCHARD I think it boils down to whether you believe in 

the sanctity of a contract or not I just don't think you can tamper 
very much with this and still have sanctity of contract. That is so 
terribly important.

The President still has emergency powers. In guarding the secu 
rity of this country,—he still has room for action I think it is im 
portant, if we are going to be competitive in the world, for people 
to believe that our contracts are going to stay in place. We threat 
en our ability to sell when it looks like we don't respect the sancti 
ty of a contract. I think this is a principle, and we should make it 
clear that we believe in it

Mr. BEREUTER. Will the gentleman yield7
I thank the gentleman for yielding. His points, I believe, are 

right on target. I appreciate the Chairman's remarks, with which I 
agree.

When names like Idi Amin and terms like international terror 
ism and gross violations of human rights are mentioned, I think we 
all have rather visceral reactions; but the Chairman has pointed 
out what essentially is being done here and how those other mat 
ters are handled elsewhere in this legislation and other legislation

I think we need to look long and hard at what we are doing to 
the sanctity of contracts by this amendment, no matter what moti 
vation prompted the sponsor—and I am sure it was a good one—to 
offer it.

I would voice my strong objection and hope the members would 
reject it.

Mr. BERMAN. Will the gentleman yield?
Mr. BONKER. The gentleman from Washington still has the time
Mr. PRITCHARD. I yield to the gentleman
Mr BERMAN. Thank you very much.
I think we have to put these sacred words "sanctity of contract" 

into some context. Practically every law affecting the welfare of 
the people, whether it be fair labor standards or health and safety 
legislation, or a variety of consumer protection provisions that 
have been legislated at the Federal and State level, interfere in one 
way or another and set the basic framework for permissible con 
tracts.

While some—increasingly few—have asserted in arguing against 
all of those pieces of legislation, the right to contract and the right
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to protect their existing contracts with their workers regarding 
hours of work and pay, Congress has been very reluctant to accept 
that just as an assertion to defeat these goals. All I am trying to do 
here—and this is not a provision that anyone has given me, it has 
simply come out of listening to the witnesses at the hearings, many 
of whom wanted to strip the President of all foreign policy controls 
totally—is that in some situations, limited situations, allowing an 
exporter to continue performing under an existing contract may 
jeopardize the American foreign policy and national interests

While I really do not like what the President did with respect to 
the pipeline, and I think it was very counterproductive, I am wor 
ried about institutionally stripping him of the authority to inter 
fere with those contracts

On the issue of the Nuclear Nonprohferation Act, that only 
allows embargo on the products directly related to the nuclear test 
ing. It does not allow the foreign policy embargo on others as part 
of bringing pressure. Do they work? Do they not work? I don't 
know. It is a very complex issue. We had testimony from adminis 
tration witnesses that claimed you cannot always judge these 
things by their immediate consequences.

I am concerned about the ability of the President to utilize— 
what I hoped would be slight loopholes—the sanctity-of-contract 
provision to cover things that he wants to cover.

At the same time, to prohibit him from ever using it, is going too 
far the other way.

Mr. HYDE. Will the gentleman yield?
Mr. PRITCHARD. I will yield to the gentleman from Illinois.
Mr. HYDE I thank the gentleman for yielding to me I just want 

to make a couple of comments in support of Mr. Berman s amend 
ment. Sanctity of contract, in my recollection of contract law, ap 
plies to the promisor and the promisee, but not the world at large. 
We do not have to genuflect at a contract made between two other 
people. If it is impossible to perform, or if it is contrary to public 
policy, then its enforcement can be enjoyed by a court

The only thing that is unique here, Mr. Bonker has pointed out, 
because he said human rights and terrorism are covered elsewhere, 
so, at worst, it is redundant, but it is certainly no departure if we 
take this amendment as imminent aggression. Surely you have 
sanctity of contract, a commercial notion between two contracting 
parties, as against the right of the President, the leader of the free 
world, to respond to imminent aggression. It just seems to me that 
is eminently justified. It makes sense to let the President overrule 
this sanctity of contract between the Remington Arms Co. and 
whomsoever is ready to march and cause World War III.

You are not impairing the institution; you are crippling it. I just 
think the Berman amendment makes a lot of sense

Mr. SMITH Mr. Chairman
Will the gentleman yield?
Mr. BONKER. The time of the gentleman from Washington has 

expired. I recognize the gentleman from Michigan, Mr. Wolpe.
Mr. WOLPE. I thank the gentleman
I want to do the precedent, which is agree with my good friend 

from Illinois I really do think the amendment offered by the gen 
tleman from California is really relatively good in preserving a
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degree of flexibility on the part of the President and situations in 
which that flexibility should be preserved.

I would note with respect to the contract sanctity argument, Con 
gress has before it legislation dealing with a somewhat different 
question, namely, the importation of natural gas and the impact 
that is having on our entire industrial economy. There is legisla 
tion pending that would require the renegotiation of those con 
tracts. That legislation that is being pursued by the committee that 
is likely to be granted approval is not undertaken lightly I think 
we all recognize the importance of the contract sanctity argument. 
It has always been understood the Congress does have the preroga 
tive to act and the President, as well, to take action for overriding 
national interests

I think this is an effort to provide that degree of discretion that 
does not do violence to contract sanctity in terms of constitutional 
law or congressional prerogatives.

I would support what the gentleman from Illinois has said in de 
fense of the amendment before us at the moment.

Mr SMITH. Mr. Chairman.
Mr. BONKER. Mr Smith
Mr SMITH. I would also like to support the gentleman from Cali 

fornia and his amendment for another reason as well.
You know, a number of the speakers have dwelled upon the sanc 

tity of contract Frankly, I am not that concerned about it as the 
gentleman has pointed out The sanctity of contract is relative, 
based upon the time, the place, what the business is, who is doing 
the business, and the fact it may ultimately be rather improper in 
public policy terms.

But there is more to it. There is an export license involved. In 
fact, what is a license? A license is the granting of a franchise by 
the government itself. It is not a right that the parties have of 
their own. This license must be given by the Government

I believe that the Government for public policy considerations, 
for national reasons of foreign policy may revoke that license at 
any given time in the limited fashion which is the framework of 
the Berman amendment.

I feel that taking away from the President, from the administra 
tion—whether it is Republican or Democrat—I believe this will sur 
vive for many administrations to come—is rather a foolish way of 
attempting to take the tools away from the administration and the 
Government to remove licenses which are franchises granted to 
begin with, based upon the imminent danger of events from place 
to place and from product to product, as they relate to those areas.

I would certainly rise in support of it on that additional issue, 
that this is a license which the Government saw fit to grant in the 
first place, but that never conferred a right.

If you want to make a small analogy, you might make it to the 
granting of a driver's license. There is not a right to drive in the 
Constitution. There is a license granted by the State. But if you 
abuse that privilege, that right, that license may be revoked.

I believe in the same situation as you would have here for the 
local policy reasons you would revoke a driver's license, and for na 
tional policy reasons you might want to revoke a license that is the 
basis of an export contract between two private parties; and I
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would suggest that this amendment on that basis is certainly well 
conceived, even though I do certainly understand the chairman's 
concerns. But I think that in the narrow focus of this amendment, 
I believe that the chairman's concerns may not ultimately come to 
bear any fruit.

Thank you.
Mr BONKER. The gentleman from Washington.
Mr. PRITCHARD. Mr. Chairman, I would only say I think the phi 

losophy that has been espoused here is very clear. But I think it 
points out the underlying problem of why America has a hard time 
being competitive in the world and how we create impediments to 
American business when it tries to compete overseas.

We are desperately trying to increase our overseas trade, and we 
do not need what I think is overbureaucratic regulation and hand 
cuffing of our people. And it is not just a matter of the item or the 
particular company of a purchase being slowed down. If I were on 
the other side, and competing against an American firm, and I con 
tinually tell a person that the American contract has a whole 
series of ways it can be delayed, stopped, and changed, then I think 
that is harmful to our ability to sell overseas.

That is why I think we ought to stay with the committee's bill. I 
think it has been carefully crafted, especially after hearing wit 
nesses talk about the real world.

Mr. BONKER. Any further discussion on the amendment of the 
gentleman from California?

We shall now vote on the amendment. All those in favor say "aye".
["Ayes" were heard.]
Mr. BONKER. Those opposed.
["Nays" were heard.]
Mr. BONKER. In the opinion of the Chair the "ayes" have it.
Mr. BEREUTER. Mr. Chairman, I request a division.
Mr. BONKER. The chairman requests all those in favor of the 

amendment offered by the gentleman from California to raise your 
right hand.

[Show of hands.]
Mr. BONKER. All those opposed.
[Show of hands.]
Mr. BONKER. Thirteen ayes, nine nays; the amendment is agreed 

to.
Any further amendments to section 109?

SHORT SUPPLY CONTRACT SANCTITY

Ms. SNOWE. Mr. Chairman. 
Mr. BONKER. The gentlewoman from Maine. 
Ms. SNOWE. I have an amendment at the desk. 
Mr. BONKER. Will the clerk please distribute it. 
The Clerk will read.
Ms. SNOWE. Mr. Chairman, I ask unanimous consent that the 

amendment be considered as read. 
[The amendment follows:]
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AMENDMENT TO H R 2971 OFFERED BY Ms SNOWE
Page 18, strike out line 23 and all that follows through page 19, line 8, and insert 

in lieu thereof the following
"(k) EFFECT OF CONTROLS ON EXISTING CONTRACTS—Not later than the date on 

which export controls are imposed under this section, the President shall report 
those controls to the Congress, and whether the controls are to. affect any contract 
to export entered into before the date on which the controls are imposed If the Con 
gress, within 30 days after the date of its receipt of such report, adopts a concurrent 
resolution disapproving the application of the export controls to such contracts to 
export, then the export controls shall not, upon the adoption of the resolution, affect 
any contract to export entered into before the date on which the controls were im 
posed, including any contract to harvest unprocessed western red cedar (as defined 
in subsection (iX4) of this section) from State lands, the performance of which con 
tract would make the red cedar available for export For purposes of this subsection, 
the term 'contract to export' includes, but is not limited to, an export sales agree 
ment and an agreement to invest in an enterprise which involves the export of 
goods or technology In the computation of such 30-day period, there shall be ex 
cluded the days on which either House is not in session because of an adjournment 
of more than 3 days to a day certain or because of an adjournment of the Congress 
sine die "

Mr. BONKER. You may proceed.
Mr. SNOWE. Mr Chairman, this is also an amendment dealing 

with contract sanctity with respect to short-supply controls.
What essentially this amendment would do is replace a section of 

the committee bill dealing with contract sanctity in short-supply 
with a new section allowing the President to impose short-supply 
controls on goods that are presently being exported and imposing a 
congressional review process for existing contracts that would be 
affected by any presidential directive concerning the short-supply 
actions

In my view the committee bill contains a flaw in that it does not 
allow the President to impose short-supply controls that might vio 
late existing contracts. It appears to me that the clear purpose of 
the short-supply control authority that now exists in the present 
law in section 7 of the Export Administration Act is to allow the 
imposition of short-supply controls on exports at a time when a 
good or commodity is in short-supply.

I believe that the President should have the authority in times of 
emergency to extend those controls. And I think that the language 
that is contained in the committee bill would restrict and encum 
ber presidential authority.

It seems to me that the President should be entrusted with the 
ability to make a decision when he determines that a good or com 
modity is in short supply or is scarce or perhaps will have a serious 
inflationary impact on the price of that good domestically.

I believe that the principle of contract sancity is indeed impor 
tant. But I do not believe that it should override the necessity of 
providing full authority to the President of the United States to 
extend controls where the commodity is in short supply or is 
scarce.

As Under Secretary Olmer stated recently in testimony to the 
subcommittee, the very purpose of short-supply controls is to pro 
tect scarce resources. So I think that the committee provision 
would prohibit the President from making that determination

Mr BONKER. Is there any discussion on the amendment?
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I would like to ask the gentlelady about the effect of her amend 
ment on existing on existing contracts for short-supply commod 
ities.

The Export Administration Act authorizes the President to 
impose controls on exports of materials in short supply. Presently 
that applies to such items as live horses, Western red cedar, and 
Alaskan North Slope oil, and petroleum products

Can the gentlelady explain to the committee how her amend 
ment would disrupt or influence present supply contracts on these 
items7

Ms. SNOWE Mr Chairman, it is my understanding that those re 
strictions would remain on those commodities that already are lim 
ited and restricted in the act

Mr BONKER. Well, with respect to Western red cedar, there is a 
very complicated procedure, as there is with the present language 
as it relates to recyclable metallic materials.

The provision that we had in the committee bill would honor 
contracts in existence at the time that those controls went into 
effect back in October 1979. We have attempted to grandfather 
that so the companies involved can continue to export previously 
purchased red cedar. I haven't had a chance to review your amend 
ment, but staff informs me that it disrupts a very delicate proce 
dure for accommodating these exporters.

Mr. SNOWE. Well, Mr. Chairman, I understand the unique consid 
eration that red cedar received in the language that is in the com 
mittee bill. And I would suggest that perhaps a change could be 
made in my amendment. But I don't believe that the President can 
be denied the ability to impose short-supply controls because of one 
existing commodity, such as unprocessed red cedar. I know the con 
tinuing resolution in the last couple of years extended or grandfa- 
thered the agreements that had been reached prior to 1979. I have 
no problems with that, and would support a change in my amend 
ment to respond to that issue.

Mr. BONKER. Usually those items which are controlled for short 
supply reasons are spot market transactions. They are seldom ex 
isting contracts in effect.

Do I understand that the intent of your amendment is to provide 
for something of a 30-day waiting period before the President——

Ms. SNOWE No, Mr. Chairman.
What my amendment would do is allow the President to be able 

to immediately extend short supply controls on a commodity If the 
Congress disapproves of that control, the Congress within 30 days 
of that determination could override the President's action through 
a-joint resolution.

Mr. BONKER. You say that the language does not affect the 
present controls to which I referred earlier?

Ms. SNOWE. To red cedar or to others?
Mr. BONKER. Well, to Alaskan North Slope oil.
Ms. SNOWE. No, it does not. Those restrictions would remain as 

they exist in the bill and the law.
Mr. BONKER Would the procedures remain as they presently 

are?
Ms. SNOWE. Yes.
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Mr. BONKER. So in the future you are looking at the contract 
sanctity provision and how that might be dealt with by the Presi 
dent?

Ms SNOWE. Yes.
Mr. BONKER Well, I have to say that I would oppose the amend 

ment for basically the same reasons that I opposed the other 
amendment, and that is it would disrupt the contract sanctity pro 
visions that the subcommittee adopted and are contained in the 
bill

Any further discussion?
Mr. BEREUTER. Mr. Chairman—I want to make quite certain I 

understand the gentlelady's amendment
Would the adoption of your amentment make it possible for a 

1973 short supply type embargo on soybeans to be reimposed by the 
President, and the Congress would then have to act to eliminate 
that kind of short supply embargo? Is that correct?

Ms. SNOWE Well, as I understand it, President Nixon at that 
time did extend an embargo on soybeans. Under my amendment, 
what would happen is that the Congress would have 30 days in 
which to take action if in fact President Reagan were to impose the 
same embargo.

Mr BEREUTER. I thank the gentlelady for answering that ques 
tion forthrightly.

Of course, what would happen in that 30-day period, is absolute 
devastation on commodity prices. The damage would be very severe 
indeed. I think this is the wrong direction to move I would hope 
my colleagues would consider the kind of response that followed 
after the 1973 soybean embargo which was motivated by short 
supply considerations supposedly. Not only did devastation occur 
immediately in this country, but in fact the major soybean competi 
tor to the United States was created in Brazil as a result of that 
embargo. We not only got hurt a great deal in the short run, but 
the long-term factors are still plaguing us today.

I would hope the committee would reject the gentlelady's amend 
ment for this and many other reasons that we could cite.

Ms. SNOWE. Would the gentleman yield?
I understood what the gentleman is suggesting But that was a 

one-time occurrence in 1973. That has not resurfaced as an inci 
dent. Presidents since then have not extended embargoes of that 
type to agricultural commodities. Some commodities have been 
monitored, but in that instance that has not recurred

Mr. BEREUTER. That is true of course, but this provides an oppor 
tunity to do it again. What I just said is that we are still feeling 
the effects of it today because of the competition that was created

Ms. SNOWE. Would the gentleman further yield?
I just would like to respond to the gentleman's comments I was 

frankly surprised this provision was even in the committee bill, be 
cause we didn't have an opportunity in the subcommittee to discuss 
this language But I do think it is important to entrust the Presi 
dent of the United States to make such a determination. We are 
only talking in instances of national need and national emergency. 
So I think it is important the President have the opportunity to act 
swiftly and immediately to such a domestic problem in a crisis
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Mr. BEREUTER. The gentlelady and I have a basic disagreement. 

We heard some discussion before about when it is appropriate to 
violate contracts. And the gentleman from Michigan, in referring 
to the current problems of natural gas pricing, talked about the 
problems springing out of contracts between pipeline companies 
and suppliers of natural gas. Any time you violate or abrogate such 
contracts by action of the Government, you do it with, I hope, great 
trepidation. But in that instance we are not providing the Presi 
dent, an executive officer, the ability to go ahead and violate con 
tracts.

Neither in the case of drivers' licenses, which was suggested by 
the gentleman from Florida I believe, are we granting without very 
severe limitations by State legislative bodies the kinds of actions 
there with a contract between an individual with a driver's license 
and the State.

These kinds of abrogations of contracts are the responsibilities of 
legislative bodies. We do not grant these kind of discretionary acts 
willfully to an executive, be it at the local, State, or Federal level. 
We need some kind of certainty for people who are affected by con 
tracts. And we are only going to have that certainty when we have 
something in the statute which provides an opportunity for people 
to make these decisions rationally.

Mr. HYDE. Would the gentleman yield?
I would just suggest that the ability to enjoin the enforcement of 

a contract resides in any court in the land that has jurisdiction, 
and it is not violating a contract. It is that the enforcement of the 
contract would result in great harm to a third party. If someone 
has a contract to dig a ditch across their back yard and the result 
will be it is going to flood my back yard, I can get a court to enjoin 
in the enforcement of that contract because I am going to suffer, 
and if you have a short supply in a commodity, where the country's 
interests ought to supersede the promisor and the promisee—and it 
is a judgment that somehow you ought to leave to the President.

Mr. BEREUTER. Those kind of decisions as to what is great or ir 
reparable damage are not appropriate to the court's acting inde 
pendently. They base their decision on statutes, what the legisla 
tive body determines to be a great and substantial damage.

Mr. BONKER. The gentleman from Iowa.
Mr. LEACH. One of the problems we are dealing with here is 

short-term answers to short-term problems.
The problem, though, that the gentleman from Nebraska has 

pointed out is that often short-term answers to these problems 
have long-term effects. So the question is whether we are better off 
with long-term rules that apply in a universal way.

The gentleman from Illinois is right on a legal basis that there 
are some methodologies that can be imposed from time to time. 
But I think Congress would be very wise to prescribe as strong and 
stern support of the contract sanctity principle as possible, recog 
nizing the situations like war that the President has other author 
ity to overturn them. But absent that sort of situation and given 
the short memories of administrations and the short-term contract 
that applies to the presidency itself, I would urge that this amend 
ment be defeated.
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Mr BONKER. Any further discussion on the amendment offered 
by the gentlelady from Maine?

If not, all those in favor of the amendment signify by saying "aye."
["Ayes" were heard.]
Mr BONKER. All those opposed.
["Nays" were heard.]
Mr. BONKER. In the opinion of the Chair the noes have it.
Mr. HYDE. Division, Mr. Chairman
Mr BONKER A division has been requested on the amendment 

offered by the gentlelady from Maine.
All those in favor raise your hand.
[Show of hands.]
Mr. BONKER. All those opposed.
[Show of hands.]
Mr. BONKER. The final tally is 6 in favor, 14 against. The amend 

ment fails.
Any other amendments to section 109?
No further amendments.
We shall now go to section 110 The clerk will read.
Mr. INGRAM [reading]:
Exemption from foreign policy control 
Section 110, section——
Mr. HYDE. Mr Chairman, I ask unanimous consent that section 

110 be deemed as read. 
Mr. BONKER. Any amendments to section 110?

EXEMPTION OF FOOD FROM FOREIGN POLICY CONTROLS

Mr. HYDE. I have an amendment to section 110. 
Mr. BONKER The clerk will distribute the amendment. The clerk 

will read. 
Mr. INGRAM [reading]:

AMENDMENT TO H R 2761 OFFERED BY MR HYDE
Page 19, strike outline 16 beginning "Section 6(g)" through page 20, line 9, and 

insert in lieu thereof the following
Section 6(f) is amended by inserting after the first sentence
"This section also does not authorize export controls on donations of articles, such 

as food and clothing, intended to be used to relieve human suffering except to the 
extent that the President determines that such donations are in response to a coer 
cion against the proposed recipient or donor "

Mr. BONKER The gentleman may explain his amendment.
Mr. HYDE. Mr. Chairman, this amendment—the bill that is re 

ported out of the subcommittee exempts all food from foreign 
policy export controls This blanket exemption from export controls 
of all food is extremely broad. It includes any kind of food exported 
for whatever purpose Under this provision, agricultural exports 
sold as feed stock would be exempt from any control. In contrast, 
the amendment that I have offered focuses its exemption on genu 
ine humanitarian exports. It ties the exemption to a specific pur 
pose, donated articles such as food and clothing intended to be used 
to relieve human suffering. This standard insures that only those
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exports truly intended for humanitarian purposes would be exempt 
from controls

Now, what we are saying is that under the bill there are no 
export controls on food and clothing. And we would like to narrow 
that to only remove export controls for those donations of articles 
that are used to relieve human suffering

Now, I would like to ask the administration, Mr Archey, if he 
has any comments on this amendment?

I would like you to provide it to us.
Mr. ARCHEY. I think maybe it is not clear. We agree with the 

Congressman from Illinois, that we think the way it is written, just 
food, is so broadly defined under this provision that a number of 
products could be classified under food I think it would be difficult 
to administer in terms of the existing statute—and I would like to 
read from that

The existing statute has a rather significant amendment when 
controls on food are to be imposed under the foreign policy section 
I will just read excerpts.

Before export controls on food are imposed, expended or extended under this sec 
tion, the Secretary shall notify the Secretary of State and the Director of AID

And with respect to these controls,
The Secretary of State and the Director of AID shall determine whether the pro 

posed export controls on food would cause measurable malnutrition and shall 
inform the Secretary of that determination If the Secretary is informed the pro 
posed export controls on food would cause measurable malnutrition, then those con 
trols may not be imposed

That is in the existing statute It is in the statute that is in the 
version of the administration's bill for reauthorization of the 
Export Administration Act We think with that clear human need, 
with that clear condition, more than amply covers it rather than 
the generic definition of food in the other amendment

Mr. HYDE. Mr. Chairman, I would like to ask unanimous consent 
that the title of my amendment, which has the old number on, 
H.R. 2761, be changed to H R. 2971.

Mr. BONKER. Without objection, so ordered.
Does anyone else wish to speak on the amendment?
The gentlemen from Nebraska
Mr BEREUTER. Thank you, Mr. Chairman.
The amendment of the gentleman from Illinois would strike lan 

guage that does currently make it impossible for the imposition of 
a variety of embargo actions on food, including a grain embargo

The amendment offered by the gentleman is therefore opposed 
by the American Soybean Association, the Grain Sorghum Produc 
ers Association, the National Council of Farmer Cooperatives, the 
National Association of Wheat Growers, the National Grain Trade 
Council, National Grange, the National Cotton Council, the Nation 
al Corn Growers Association, the National Soybean Processors As 
sociation, the National Grain and Feed Association, and others who 
would join if they had been here to sign.

As some of the senior members of this body will remember, the 
Export Administration Act of 1979 as passed by the House included 
an exemption from foreign policy controls for food Unfortunately, 
that exemption was deleted in conference with the Senate I would
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ask the gentlemen and ladies of this committee to consider, if they 
were here in 1979, what their position was at that time

Section 110 would restore those House-passed provisions. I be 
lieve the United States, as the leader of the free world and one of 
the world's richest nations, must not deny food to other nations for 
what are often vaguely worded or little understood foreign policy 
objectives. Food is the last thing we should subject to export con 
trols Unfortunately, in the past it has been one of the first items 
subjected to such controls. The President himself has lately pledged 
that that would not happen again.

In addition, most or all of us are aware of the disastrous counter 
productive results of our past embargoes in agricultural products. I 
mentioned already earlier in the debate today the disastrous im 
pacts that resulted from the 1973 embargo The United States 
share of the Soviet grain market dropped by 50 percent following 
the 1981 grain embargo

The American Soybean Association has estimated that in the 
past 10 years the direct cost of short supply and foreign policy em 
bargoes have topped $12 million The indirect costs of those actions 
are much higher. I could give examples from the wheat growers as 
well.

I believe the embargoes of agricultural commodities are ineffec 
tive as a tool of foreign policy in spite of the great cost to American 
producers. It certainly was clear to me in visiting with ministers of 
the Soviet Agricultural Ministry in November that they now 
regard us as an unreliable supplier. Indeed, we are trying to resur 
rect our image as a reliable supplier; on Thursday of next week we 
begin our negotiations with the Soviet Union on long-term grain 
sale contracts.

Remember, our share of the Soviet grain market dropped from 
73 percent of the Soviet imports to about 32 percent after the last 
embargo. And the contracts were entered into by Argentina and 
Canada and Brazil and a loose contract with France. Indeed, while 
we were in Moscow, the French Minister was there, concluding 
sales contracts with the Soviets at that time, incidentally, in viola 
tion of the EEC requirements.

I believe it is time we take decisive action to restore the reputa 
tion of the United States as a reliable supplier of agricultural com 
modities. I will take cash from the Soviet Union any time we can 
get it. It just means it won't be spent for other purposes

Mr HYDE Would the gentleman yield?
Mr BEREUTEE Not at this point.
I would like finally to quote one other recent report.
I would quote only as one example the report of the Office of 

Technology Assessment, issued just a couple of weeks ago, which 
said

It is probably accurate to say that costs borne by the American economy—and 
they are talking about those costs due to the Soviet grain embargo—were at least as 
great as those which devolved on the USSR The Soviet Union seems to have re 
placed the United States as its principal agricultural supplier

This is straightforward, an opportunity for you to reaffirm you 
do not want any more embargos of agricultural goods. It ought not 
be done in selective fashion, and this is one way to assure it.
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I urge you to support the existing language and oppose the gen 
tleman's amendment.

Mr BONKER. The gentleman's time has expired.
The gentleman from Illinois can proceed.
Mr. HYDE. I thank you.
I think the farm interests in this country could find no better 

spokesman than my friend from Nebraska And when he was list 
ing the organizations that opposed this amendment, he omitted a 
distinguished organization—the Chowder and Marching Society of 
Lincoln, NE. I heard from them. They are very much opposed to 
this.

But what you are saying is that of all the commodities in the 
country, food shall be exempt And if Hitler were to suddently rise 
from the ashes, by God if he wanted food, we would sell it to him 
And I don't care if he is marching into the Sudetenland, occupying 
Austria, invading Poland, we are going to sell him what he needs, 
because it is food, regardless of the foreign policy consequences.

It seems to me food is the product we excel in, in creating, in 
growing. On the other hand, that may be the very reason why it 
could be a very useful tool to implement foreign policy. I concede 
that it has been improvidentially used, imprudently used before.

Farmers have suffered; I understand that. But it just seems to 
me that food ought to be treated like technology or any other com 
modity If there is a useful purpose for an export control, the Presi 
dent ought to be able to use that, except for humanitarian reasons 
Then, of course, where people are starving, then food ought not to 
be a part of our foreign policy.

All I say is the farmer is no different than Silicon Valley. He 
manufactures, he grows, he wishes to export So do we all. But it is 
a commodity that ought not to receive special treatment.

I would urge the adoption of my amendment.
I yield to my friend, another gentleman representing the vested 

interests of soybeans and corn.
Mr. LEACH. Let me make a couple of distinctions about food. Its 

values are a little different than those of the products of the Sili 
con Valley. Food is a people-to-people instrument One of the diffi 
cult aspects of our relationship with the Soviet Union today is that 
the grain embargo implied to the Soviets, for whatever reason, that 
the American people had little sympathy with the Soviet people. 
Frequently, we differ with their Government. We should But 
things like a grain embargo break down responsible, respectable, 
decent relationships between people.

Mr. HYDE. I don't want to interrupt, except I would like to inter 
ject into what he is saying, an old saying, I think it was Bismark. 
"An army moves on its stomach."

Mr LEACH The second distinction is that swords can be bent 
into plow shares but I don't think food can easily be made into war 
goods.

Third—and the gentleman from Nebraska generally spelled it 
out—money spent on food can't be used for other purposes. I think 
it should be emphasized. A potential adversary that spends money 
on food has fewer resources available to spend on missiles and mili 
tary technology. I think that is a good exchange.

28-755 0-86-43
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Finally, I would say that, to my knowledge, there has been no 
effective strategic use of food in bartering or in a restrictive sense 
Based upon that lack of history, based upon a history that has 
shown the reverse, I think our foreign policy manipulators should 
not be given this tool by this Congress and, as such, should be sanc 
tioned against its use

I yield back.
Mr. HYDE. I yield back my time
Mr. BEREUTER. Will the gentleman yield?
Mr HYDE. I yield to the gentleman from Nebraska.
May I yield to my friend from California? He is on the other side. 

I would like to hear from him.
Mr BERMAN. Your new friend!
I am concerned about one part of your amendment which says 

"except to the extent that the President determines that such do 
nations are in response to a coercion against the proposed recipient 
or donor "

What are you trying to get at with that?
Mr HYDE. Mr. Archey, would you explain that?
Mr. ARCHEY. That was in the 1979 act. It is a case where private 

groups in a given country, government would put pressure on them 
to make entreaties that we need the food or we are in a situation 
of need for certain things, where it may not be, in fact, coming at 
all from the individual people of a country but rather the govern 
ment seeking to manipulate that situation in that country.

Mr. BERMAN. Forgive this, but even a stopped clock can be right 
twice a day. You might have that kind of coercion and also the real 
need.

While I am inclined to support the amendment, I an concerned 
that here you may have a situation, say, in Vietnam or Kampu 
chea where you have that kind of coercion going on, at the same 
time there is also a real need. I think the amendment would be 
better if you drop the except language.

I would like to suggest that to the author of the amendment, the 
gentleman from Illinois. I don't think you are getting that much 
from it. To prevent the private organization's ability to meet real 
needs in terms of hunger I think is important enough that I would 
rather err on that side than the way you have chosen to in the 
present language.

Mr. HYDE. I would say, I don't think that is an essential part 
This simply lets the President make—if he thinks this is coercion 
rather than a real humanitarian requirement, but I don't know 
how often that arises. I don't think that is really essential to the 
amendment. If it is something that will attract the gentleman's 
support, I would ask unanimous consent to strike all after the word 
suffering on line 4 of my amendment.

Mr. BERMAN. Thank you.
Mr. BONKER. I think the record should be corrected, Mr. Archey.
Mr. ARCHEY. I know what the correction is. It is the Internation 

al Emergency Economic Powers Act where the coercion conies 
from.

Mr. BONKER. It is not in the existing Export Administration Act 
language.

Any furtrier discussion of the Hyde amendment?
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Mr. BERMAN As amended
Mr HYDE. My unanimous consent, is it granted, Mr. Chairman?
Mr. BONKER. Of course.
Mr. HYDE. Thank you.
Mr. BONKER. We shall move to vote on the Hyde amendment as 

amended by unanimous consent Those in favor signify by saying "aye."
["Ayes" were heard.]
Mr. BONKER. Those opposed?
["Nays" were heard.]
Mr. BONKER. In the opinion of the Chair, the ayes have it
Mr. BEREUTER. Mr Chairman, I call for a division.
Mr. BONKER. Those in favor of the Hyde amendment, raise your 

hand
[Show of hands.]
Mr BONKER Those opposed?
[Show of hands.]
Mr. BONKER. The amendment passed by a vote of 15 to 5.
Any further amendments to section 109?
The gentleman from New York.
TECHNICAL AMENDMENTS ON TITLE III—SOUTH AFRICA SANCTIONS

Mr SOLARZ. I have a unanimous consent request. The Members 
will recall that last week upon a unanimous consent request of the 
gentleman from Florida, Mr. Fascell, we moved title VII of the 
State Department authorization bill concerning South Africa to the 
appropriate place in the Export Administration Act. That was done 
because of a concern on the part of Mr Fascell and the administra 
tion as a result of a sequential referral to the Banking Committee 
which was.planning to hold hearings on the South Africa legisla 
tion; that it would make it difficult to take up the State Depart 
ment authorization bill in a timely fashion on the floor.

Since the South African legislation was clearly germane to the 
Export Administration Act, a number of people felt it belonged 
there anyway, and we moved by unanimous consent to move it 
from the State Department authorization bill to the Export Admin 
istration Act. Without objection that was done.

I now have one other unanimous-consent request. This would 
simply remove from the bill all references to insurance companies 
and other lending institutions in order to avoid a sequential refer 
ral to the Commerce Committee, which could unduly hold up this 
legislation.

It would also remove references to an expedited procedure with 
respect to any legislative veto and Presidential waiver in order to 
avoid the problem of sequential referral to the Rules Committee.

I don't think these changes are in any way controversial. We 
have already debated and voted on the South African legislation. 
This unanimous-consent request is simply designed to avoid se 
quential referral to the Commerce Committee and the Rules Com 
mittee by taking out of the title those provisions that would other 
wise require their consideration.

[The amendment follows:]
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AMENDMENT TO H R 2971 OFFERED BY MR SOLARZ

Page 10, line 1, strike out "of and insert in lieu thereof "with respect to" 
Page 16, lines 2 and 3, strike out "or other financial or lending institution" 
Page 16, line 4, strike out "(including any insurance company)" 
Page 16, lines 20 and 21, strike out "or other financial or lending institution" 
Page 15, line 12, strike out "calendar"
Page 15, line 15, add the following after the period "In the computation of such 

30-day period, there shall be excluded the days on which either House of Congress is 
not in session because of an adjournment of more than three days to a day certain 
or because of an adjournment of the Congress sine die " 

Page 19, line 4, strike out "calendar"
Page 19, line 8, add the following after the penod "In the computation of such 30- 

day period, there shall be excluded the days on which either House of Congress is 
not in session because of an adjournment of more than three days to a day certain 
or because of an adjournment of the Congress sine die "

Page 21, strike out line 25 and all that follows through page 22, line 11, and redes- 
ignate the succeeding section accordingly

Mr. BONKER. The gentleman from New York.
Mr. SOLOMON. I just walked back into the committee. I didn't 

hear what the gentleman said. Rather than objecting, I would ap 
preciate if he would tell me what he is doing.

Mr. SOLARZ. This would remove from the title concerning South 
Africa the prohibition on loans by insurance companies or other 
lending institutions to the Government of South Africa.

Mr. SOLOMON. Where is that in the bill?
Mr. BONKER. That was included by a unanimous-consent request 

by the gentleman from Florida, Mr. Fascell, at the time we were 
concluding action on the State Department authorization bill, 
thereby shifting from the State Department authorization bill to 
the Export Administration Act bill Mr. Solarz' amendment.

Mr. SOLARZ. Mr. Fascell was concerned that the inclusion——
Mr. SOLOMON. We did not vote to put that in this bill?
Mr. BONKER. We voted for the bill, but it was Mr. Fascell's unan 

imous-consent request that had the effect of transferring Mr. 
Solarz' amendments from the State Department authorization bill 
to the Export Administration Act.

Mr. SOLOMON. We voted to take it out? We did not vote to put it 
in?

Mr. BONKER. I would assure the gentleman from New York, I 
had the same concern. I went back and looked at the transcript 
word for word. There were two specific requests by Mr. Fascell. 
One was to take out; the other to put in.

Mr. SOLOMON. That is part of the record?
Mr. BONKER. Yes.
Mr. SOLOMON. I am not questioning the gentleman.
Mr. SOLARZ. Let me say, it is part of the record. Otherwise, I 

wouldn't have agreed to drop it from the State Department author 
ization bill. We had thorough debate in the committee. The amend 
ment was adopted by a vote of 21 to 12. The committee acted on it.

In order to expedite consideration of the State Department au 
thorization bill, which is what the administration wanted also, I 
agreed to move it to the Export Administration Act with the ap 
proval of the chairman of the subcommittee, Mr. Bonker, as well. 
We spoke with Mr. Broomfield and others. Everybody agreed that 
since it was going to reach the floor anyway, that if we could expe 
dite the consideration of the State Department bill by moving this
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legislation to the Export Administration Act where it probably was 
more appropriate anyway, that we ought to do that.

The purpose was not to reopen the debate again We thoroughly 
debated the substance of the issue and we took a vote in the com 
mittee. It was legitimately taken out of the State Department au 
thorization bill as a way of accommodating the concerns of Mr. 
Fascell and the administration I agreed to have it moved to the 
Export Administration Act on the assumption it would not reopen 
the whole issue to the precise debate we had originally.

This will come up on the floor of the House. The gentleman obvi 
ously will be free to offer whatever amendments he wants to strike 
or not strike or to amend just as he would have been if we had left 
it on the State Department authorization bill We simply moved it 
from one bill to the other.

This unanimous-consent request, actually from the gentleman's 
point of view, probably makes the bill marginally less objectionable 
because it removes the prohibition on loans by insurance compa 
nies and other lending institutions to the Government of South 
Africa.

Mr. SOLOMON. If I could just continue my reservation of objec 
tion, I am just shocked to find out that—and I am not criticizing 
anybody—to find out that that unanimous-consent request was not 
only to remove it from the State authorization bill but also to put 
it in this bill without debate or without vote.

Mr. SOLARZ. Let me say to the gentleman, I would not have 
agreed to the unanimous-consent request to take it out of the State 
Department bill which had already been voted into that bill by a 
21-to-12 majority if it wasn't part of an arrangement to move it on 
to the other bill.

I wasn't agreeing——
Mr SOLOMON. I wouldn't have agreed to it, either.
Mr. SOLARZ. Then it would have been left in the State Depart 

ment bill It still would have come up on the floor.
The only reason we developed this procedure was to accommo 

date Mr. Fascell and the administration, which were hoping to get 
the State Department authorization bill up on the floor before the 
State Department appropriation bill. That was the only reason.

There is nothing devious about this. It is not designed to enhance 
the prospects for the passage of the amendment. The House will 
still have every opportunity to work its will. It simply moves it 
from one bill to the other.

Mr. SMITH. Will the gentleman yield7
Mr. SOLOMON. I have the time.
Further reserving the right to object, I would like to know where 

in the bill it was put by unanimous consent, and if we will have an 
opportunity to strike that section at some time during the debate 
on this bill or an amendment to it?

Mr. BONKER. I would respond to the gentleman's inquiry by stat 
ing that the Solarz amendment is added at the end of the bill and 
that any member has an opportunity to offer another amendment 
to strike

Mr. SOLOMON. Or to amend, Mr. Chairman?
Mr. BONKER. Or to amend.
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If the members of the committee recall, I have reservations 
about the amendment, and I so stated. I should also note that the 
Solarz amendment more appropriately belongs in the Export Ad 
ministration Act, because it deals with foreign policy controls. It 
does not belong in the State Department Authorization Act.

Mr. SOLOMON. I think a lot of us were flatfooted on this whole 
issue.

Further reserving the right to object, I yield to the gentleman 
from Florida.

Mr. SMITH. I thank the gentleman from New York for yielding.
From the very beginning when Mr. Solarz proposed that the 

amendment go in at the subcommittee level to the State Depart 
ment authorization bill, it was very clear to everyone on the sub 
committee that it would be only a vehicle as far as the subcommit 
tee chairman, Mr Fascell, could allow it to go without endangering 
the bill itself. And, at that point in time, Mr Fascell reserved the 
right to himself to ask—in fact, claim from Mr. Solarz the right to 
move to the Export Administration or any other vehicle. That was 
all from every member's viewpoint on the subcommittee of which I 
am a member.

In addition, however, while I understand what the chairman has 
said in relation to what the gentleman from New York queried 
with reference to its availability now for the purpose of amend 
ment, I am not sure that that, frankly, was the agreement at the 
time when Mr. Fascell and Mr. Solarz and the rest of the subcom 
mittee were discussing this; that this particular portion of the bill 
which has now been transferred to the Export Administration Act 
should be the apple at which you should have two bites rather than 
everybody else's only one bite at the apple

I would find it a little bit hard to agree that this, more than any 
other portion of any bill, should be gone at twice if you chose to go 
after that. I find that a little hard to believe.

Mr. SOLOMON. Further reserving the right to object, I think it 
has been clarified by the chairman we will have a chance to consid 
er it at the end of this bill.

I would yield to the gentleman from Wisconsin.
Mr. ROTH. I thank the gentleman from New York for yielding.
I, too, agree it should have stayed with the State Department au 

thorization request. However, the question I have as to the other 
gentleman from New York, Mr. Solarz, he asked unanimous con 
sent to exempt insurance companies. Does that include banks?

Mr. SOLARZ. No.
Mr. ROTH. Only insurance companies?
Mr. SOLARZ. Yes.
Mr. ROTH That is real nice
Mr. SOLARZ. Let me say, in all seriousness, you may remember 

when we had the foreign aid bill the chairman wanted to report 
out a clean bill. I raised the possibility of moving to strike the addi 
tional funds in the supplemental for El Salvador. You and a 
number of others raised some objections.

As the chairman pointed out, it had already been debated in the 
committee. The committee worked its will. I withdrew my motion.

We have done the same thing here. I would never have agreed to 
a unanimous consent request to move this to the Export Adminis-
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tration Act if it was going to open it up again to a whole debate 
which we have already had.

You will have ample opportunity to amend it or eliminate it on 
the floor. It was carried in the committee 21 to 12 after a substan 
tial debate.

I think all the members are aware of the issue Obviously, you 
are free to make a motion to strike or amend if you want I would 
hope in the interests of comity we could avoid going through all of 
this again. If you want to, we will It will force us to be here, get 
others to be here, We will do if if we have to.

But the outcome isn't going to change Given the fact that a 
unanimous consent request was made without objection to do this, 
I would hope you could leave it the way it is.

Mr. SOLOMON. Reclaiming my time, and reserving the right to 
object, and I will not object in the end, but I want to say to the 
gentleman that we all want a foreign aid bill. We all want an 
Export Administration Act.

I think we have to do everything we can to make it palatable to 
everyone to make sure we are going to get one

I am not going to object to the gentleman's unanimous consent 
request.

Will you state one more time what you are doing?
Mr. SOLARZ. This would simply remove the references to insur 

ance companies and other lending institutions in the title which, if 
they weren't deleted, would require a sequential referral to the 
Commerce Committee, which would then hold up consideration of 
this bill. In addition, the amendment deletes references to expedit 
ed procedures involving a congressional override of a Presidential 
waiver.

Mr. SOLOMON Out of respect to the gentleman, I will withdraw 
my objection, and reserve the right to discuss the other issue at the 
end of the bill.

Mr. SOLARZ. Mr. Chairman, copies of the amendment are at the 
clerk's desk. I think you will read it substantially as I have ex 
plained it.

Mr. BONKER Mr. Solarz, you said your unanimous consent re 
quest was noncontroversial

Mr SOLARZ. I thought it was, Mr. Chairman.
Mr BONKER. I wish to advise the committee members we will 

now consider an amendment that is being offered by Mr. Barnes 
Then, after conclusion of that amendment, we will probably ad 
journ.

Mr. SOLARZ. Mr. Chairman, did you ask for objections to the 
unanimous consent request?

Mr. BONKER Is there further objection to the unanimous-consent 
request by the gentleman from New York?

Hearing none, so ordered.
Are there further amendments to section 109?
Mr. Barnes?
Mr. BARNES. Mr. Chairman, my amendment is not to 109 I was 

just informed by staff it is the next one up
Mr BONKER Any other amendments to section 109?
We are on section 110. Any amendments to section 110? No 

amendments?
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Mr. BARNES Mr Chairman, I have an amendment at the desk. 
Mr. BONKER While the clerk is distributing the amendment, 

would the staff read section 111? 
Mr. INGRAM [reading]:
Foreign policy control authority Section lll(a), the first sentence of Section 6(a)(l) 

of the Act is amended to read as follows——
Mr WINN. Mr Chairman, I ask unanimous consent the section 

be considered read.
Mr. BONKER. Any amendments to section 111? 
Are there amendments to section 111?

POLICY AND FINDINGS STATEMENTS ON THE EXPORT OF HAZARDOUS
PRODUCTS

Mr. BARNES. I have an amendment. 
Mr. INGRAM [reading]:
Amendment to H R 2971 offered by Mr Barnes
Mr BARNES. Mr. Chairman, I ask unanimous consent the amend 

ment be considered read.
Mr. BONKER. The gentleman will explain his amendment. 
[The amendment follows:]

AMENDMENT TO H R 2971 OFFERED BY MR BARNES
Page 20, line 14, strike out "or (8)" and insert in lieu thereof "(8), or (12)" 
Page 21, add the following after line 3 and redesignate succeeding subsections ac 

cordingly
(cXD Section 3 of the Act (50 U S C App 2402) is amended by adding at the end 

thereof the following
"(12) It is the policy of the United States to control the export of goods and 

substances banned or severely restricted for use m the United States in order to 
foster public health and safety and to prevent injury to the foreign policy of the 
United States as well as the credibility of the United States as a responsible 
trading partner "

(2) Section 2 of the Act (50 U S C App 2401) is amended by adding at the end 
thereof the following

"(10) It is important that the administration of export controls imposed for 
foreign policy purposes give special emphasis to the need to control exports of 
goods and substances hazardous to the public health and the environment that 
are banned or severely restricted for use in the United States, which exports 
could affect the international reputation of the United States as a responsible 
trading partner "

Page 21, line 20, strike out "(c)" and insert in lieu thereof "(d)" 
Page 20, line 9, insert the following before the quotation marks "Notwithstanding 

the exclusions contained in this subsection, the President may impose export con 
trols under this section on medicine, medical supplies, food, and donations of goods 
in order to carry out the policy set forth in paragraph (12) of section 3 of this Act"

Mr. BARNES. Mr. Chairman, I sent a letter to all members of the 
committee outlining this amendment

This amendment stresses the importance of controlling the 
export of hazardous goods, goods that have been found by agencies 
of the Government of the United States to be hazardous.

It would not impose any prohibition on such exports. Neither 
would it impose a specific control. What is simply does is make ex 
plicit the policy of our Government to control these exports of prod 
ucts we don't allow our own citizens to use in order to keep up the 
public health and safety and prevent injury to the credibility of the 
United States as a trading partner.



1347

My amendment would recognize, under the President's authority 
to impose foreign policy controls, that he may do so in his discre 
tion in those serious hazardous goods export cases in which the 
President deems it necessary

I think we would all agree this is an issue which affects the in 
tegrity of the "made in the United States" label and the foreign 
policy of our country. I know it is a concern of the international 
community. I would urge support for this amendment.

I am happy to yield to the gentleman from New York, Mr. 
Gilman.

Mr. OILMAN Does the gentleman have proposed language that 
he would like to see included in the report?

Mr. BARNES. I do. As the gentleman from New York is aware, a 
number of our colleague have raised the issue of what we really 
mean by the term "banned or severely restricted goods or sub 
stances. I would propose report language to make more explicit 
the meaning.

Let me just read it.
Banned or severely restricted goods or substances are ones which have been disap 

proved or removed from the domestic market by a federal regulatory agency for 
most or virtually all major uses in which products are subject to a strict limitation 
on their distribution

The fact that in the United States, in particular, pesticides may only be applied 
by a certified applicator or a pharmaceutical may only be sold under a prescription 
would not in and of itself constitute severe restriction on the use of such good or 
substance

Export controls are intended to only be applied in those rare instances where the 
export of a banned or severely restricted good or substance would cause substantial 
harm to the United States foreign policy and only when alternative statutory con 
trols are insufficient to prevent such harm

I am happy to yield to my friend from Michigan
Mr WOLPE. Might we engage in a short colloquy to further clari 

fy the legislative intent?
Mr. BONKER. Is the gentleman being recognized on his own time?
Mr. WOLPE. Surely.
Mr. BONKER. Proceed.
Mr. WOLPE. Thank you.
I would like to engage the gentleman in a short colloquy to fur 

ther clarify legislative intent. Does this amendment impose an out 
right prohibition on the export of goods which are banned or se 
verely restricted for use in the United States?

Mr. BARNES. No; absolutely not. We are talking about discretion 
ary authority which could—and I would stress could—be exercised 
in extremely serious cases.

Mr. WOLPE. Would this impose controls on banned or severely re 
stricted goods?

Mr. BARNES. No. We are recognizing under the President's au 
thority, he may do so in cases involving the export of serious haz 
ardous goods as he deems necessary.

Mr. WOLPE. There has been concern expressed that the terms 
"banned" and "severely restricted" are ambigous and could cover 
prescription drugs.

Could you elaborate on the intent of this amendment1''
Mr BARNES. As I indicated, we are going to submit report lan 

guage.
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Let me clarify for the gentleman, we are not talking about the 
vast array of products that have minor or significant restrictions 
placed on their use or distribution. What we are talking about here 
are the handful of extremely serious cases that gravely affect our 
foreign policy to the point that section 6 authority would be consid 
ered to remedy an injured relationship with another country.

While this problem is one which affects health, safety, and the 
environment, we are talking about instances where an export case 
triggers serious foreign policy problems. Then the President can be 
of assistance—the Secretary of Commerce can decide whether to 
even consider using section 6 authority.

If he decides this is a possible vehicle for addressing the problem, 
he must consider the criteria in section 6 to determine whether or 
not to impose controls. In addition, the current law requires the 
Secretary of Commerce to consult with the industries that would 
be affected by foreign codes and controls.

Finally, current law requires that the President consult with the 
Congress before imposing controls.

Mr. WOLPE. Finally, how would this amendment affect products 
manufactured in the United States but never licensed or registered 
here because they are only intended for use in combating pests or 
diseases that do not exist in the United States?

Mr BARNES The amendment covers only those which are 
banned for use in the United States.

Mr. WOLPE. I thank the gentleman.
Mr. LAGOMARSINO. Would the gentleman yield?
We have discussed this amendment before in the subcommittee 

several years ago. One of the things that bothers me generally 
about it, and I would like the gentleman's comments, is that it may 
well be in a given case, that something that is banned or severely 
restricted here is something that is not banned or restricted in an 
other country where the people are in charge, know full well why 
it was banned here, and know what dangers it might pose but come 
to a different conclusion.

It has been my feeling we should not be in a position of dictating 
to other countries what their national self-interest is; but as I read 
the gentleman's amendment, and as I heard the colloquies, it is my 
understanding that that isn't what is being done here.

The President would have authority even in that case of which I 
just postulated, to allow the export to continue, or rather, to not 
stop it.

Mr. BARNES. The gentleman is absolutely correct. You can think 
of many instances in which something is not permitted for sale in 
the United States that might be perfectly legitimately sold in other 
areas of the world.

One example that is cited by some people is the fact we don't 
allow bicycles to be sold in the United States without reflectors for 
automobiles In very rural areas in the Third World, it might be 
altogther reasonable to have bicycles without reflectors on them 
because they don't have traffic to worry about.

There are lots of examples one could think of. This amendment 
could allow the discretion to take into account those kinds of in 
stances.
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Mr. LAGOMARSINO. Basically what your amendment says is that 
with these kind of materials and goods, that we should be more 
careful about them?

Mr. BARNES. That is right. Maybe the example most people think 
of in this context is the flame retardant pajamas, the TRIS-treated 
pajamas banned in the United States in the 1970's when it was de 
termined that the TRIS was a potentially cancer-causing agent. 
Very large quantities of TRIS-treated children's clothing could not 
be sold in the United States but were exported to unsuspecting con 
sumers all over the world.

I don't believe that that was in our foreign policy interests.
Mr. LAGOMARSINO Certainly not The "unsuspecting" is the key 

word there. I think we should do what we can to let people in other 
countries know why it is they are banned in this country

Mr. SOLOMON. Would the gentleman yield7
If we support your amendment, you will have clarifying language 

identical to the colloquy you had with Mr. Wolpe?
Mr BARNES. Yes, that is right The language I read for the gen 

tleman from New York, Mr. Gilman.
Mr. SOLOMON. That will be in the report language
Mr. BARNES. That is right.
Mr. SOLOMON. I certainly have no objection to your amendment.
Mr. BONKER. Any further comment on the amendment'''
All in favor say "aye."
[Ayes were heard ]
Mr. BONKER No.
The amendment is adopted.
I would like to ask the opinion of my colleagues on the commit 

tee as to whether we should proceed further and possibly conclude 
action on the Export Administration Act.

We have a few more amendments pending. We may be in a pro 
forma session tomorrow, in which case many may not be here. And 
we may be here late tonight.

Mr. SOLOMON Would the gentleman yield7
We are on the supplemental appropriations bill. There are some 

- very serious amendments coming up
I have five amendments left that I reserved time on. I personally 

would like to get over to the floor and participate in the supple 
mental appropriations debate. I think there are many members 
that would.

I suggest we adjourn.
Mr. BONKER. How many of the members here plan to be present 

tomorrow?
We will continue markup tomorrow morning.
The committee stands adjourned until 9.30 tomorrow morning.
[Whereupon, at 4-33 p.m., the committee was adjourned, to recon 

vene at 9:30 a m., on Thursday, May 26, 1983.]





EXTENSION AND REVISION OF THE EXPORT 
ADMINISTRATION ACT OF 1979

THURSDAY, MAY 26, 1983

HOUSE OF REPRESENTATIVES, 
COMMITTEE ON FOREIGN AFFAIRS,

Washington, DC.
The committee met in open markup at 9:30 a.m. in room 2172, 

Rayburn House Office Building, Hon. Don Bonker (chairman of the 
Subcommittee on International Economic Policy and Trade) presid 
ing.

Mr BONKER. The Foreign Affairs Committee meets this morning 
to resume, and hopefully conclude, markup on H.R. 2971, the reau- 
thorization of the Export Administration Act of 1979.

We have successfully made our way through the enforcement 
and violations sections of the bill, as well as national security pro 
visions. We are now working on the foreign policy section.

EXPEDITED PROCEDURES

First, I would like to offer to section 111, which is under consid 
eration, a technical amendment, which comes as a result of juris- 
dictional problems with the Rules Committee, and language involv 
ing a joint congressional resolution approving of the interruption of 
contracts for the imposition of foreign policy controls. If the Presi 
dent found such a need in a national emergency, he could come to 
the Congress and ask for a waiver.

We have rather detailed language involving several committees 
of the House with a joint resolution to support the President's 
waiver authority in these instances. But we discovered that we al 
tered Rules Committee procedures involving a joint referral of such 
a resolution to that committee. So we straightened out the lan 
guage, greatly cut back the procedural detail, and now the amend 
ment which restores some of the language that we have dropped to 
accommodate the Rules Committee.

It is fairly technical in nature.
Would the clerk distribute the amendment to which I just re 

ferred, and would the committee staff read?
Mr. INGRAM [reading]:
Amendment to H R 2971 offered by Mr Bonker

Mr. LAGOMARSINO. Mr. Chairman, I ask unanimous consent that 
the amendment be considered as read and printed in the record 

[The amendment follows:]
(1351)
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AMENDMENT TO H R 2971 OFFERED BY MR BONKER
Page 21, strike out lines 7 through 19 and insert in heu thereof the following 
"(n) EXPANDED AUTHORITY TO IMPOSE CONTROLS —(1) In any case m which the 

President determines that it is necessary to impose controls under this section—
"(A) with respect to goods, technology, other information, or persons other 

than that authorized by subsection (a)(l), or
"(B) without any limitation contained in subsection (c), (d), (e), (g), (h), or (m) 

of this section,
the President may impose those controls only if the President submits that determi 
nation to the Congress, together with a report pursuant to subsection (f) of this sec 
tion with respect to the proposed controls, and only if a law is enacted authorizing 
the imposition of those controls If a joint resolution authorizing the imposition of 
those controls is introduced m either House of Congress within 30 days of continu 
ous session after the Congress receives the determination and report of the Presi 
dent, that joint resolution shall immediately be referred to the Committee on Bank 
ing, Housing, and Urban Affairs of the Senate and the Committee on Foreign Af 
fairs of the House of Representatives If either such committee has not reported the 
joint resolution at the end of 30 days of continuous session after its referral, such 
committee shall be deemed to be discharged from further consideration of the reso 
lution

"(2) For purposes of this subsection, the term 'joint resolution' means a joint reso 
lution the matter after the resolving clause of which is as follows "That the Con 
gress having received on a determination of the President under section 
6(n)(l) of the Export Administration Act of 1979 with respect to the export controls 
which are set forth in the report submitted to the Congress with that determination, 
authorizes the President to impose those export controls', with the date of the re 
ceipt of the determination and report inserted in the blank 

(3) For purposes of this subsection—
"(A) continuity of session is broken only by an adjournment of the Congress 

sine die, and
"(B) the days on which either House is not in session because of an adjourn 

ment of more than three days to a day certain are excluded m the computation 
of any period of time in which Congress is m continuous session "

Mr. BONKER. The Chairman has already explained. 
Mr. LEACH Mr. Chairman, I move adoption of the amendment. 
Mr. GEJDENSON Seconded. 
Mr. BONKER. All in favor say "aye " 
["Ayes" were heard ] 
Mr. BONKER. Opposed, "no." 
The amendment passes
If there are no further amendments to section 111, would the 

clerk read section 112?
AMENDMENTS TO NATIONAL SECURITY SECTION

Mr. SOLOMON Mr. Chairman, I had reserved the right to offer 
amendments to a previous section. There are four amendments I 
believe we are in agreement on. Could we take those up now?

Mr. BONKER. If you make the unanimous-consent request to pro 
ceed out of order and return to that section, we shall take up your 
amendments.

Mr. SOLOMON. Mr. Chairman, I would so make that request.
Mr. BONKER. So ordered.
Would the clerk distribute Mr. Solomon's amendments which 

will be considered en bloc?
Mr. SOLOMON. I would ask unanimous consent they be considered 

en bloc. That would be amendments 1, 3, 4, and 5
Mr. BONKER. Without objection, so ordered
The clerk will read, please.
Mr. INGRAM [reading]:



Amendment offered by Mr Solomon
Mr. SOLOMON. Mr. Chairman, I would ask unanimous consent the 

amendments be considered as read, and ask for an opportunity to 
explain them.

Mr BONKER Without objection, so ordered.
[The amendments follows:]

AMENDMENT TO H R 2971 OFFERED BY MR SOLOMON
Page 13, Line 16 Following Line 16, add the following new subsection with the 

appropriate designation
"Section 5 of the Act is amended in subsection (k) by inserting after the words 

'other countries' the words 'including those countries not participating in the group 
known as the Coordinating Committee', by striking the word 'policy' and inserting 
in lieu thereof the word 'policies', and by striking the words 'section 3(9)' and insert 
ing in lieu thereof the words 'sections 3(9) and 3(10)' "

AMENDMENT TO H R 2971 OFFERED BY MR SOLOMON
Page 13, Line 16 Following Line 16, add the following new subsection with the 

appropriate designation
"Section 5 of the Act is amended in paragraph (1) of subsection (a), by inserting 

after the first sentence the following new sentence 'This authority includes the 
power to prohibit or curtail the transfer of goods or technologies within the United 
States to embassies and affiliates of countries to which exports of these goods or 
technologies are controlled ' "

AMENDMENT TO H R 2971 OFFERED BY MR SOLOMON
Page 13, Line 16 Following Line 16, add the following new subsection with the 

appropriate designation
"Section 5 of the Act is amended in subsection (g) by inserting the following sen 

tence after the first sentence in the subsection 'The regulations issued by the Secre 
tary shall establish as one criterion for the removal of goods or technologies the an 
ticipated needs of the military of countries to which exports are controlled for na 
tional security purposes' Subsection (g) is amended further by striking from the ex 
isting second sentence in the subsection the words 'by the latest such increase,' and 
inserting in lieu thereof the words 'by the regulations ' "

AMENDMENT TO H R 2971 OFFERED BY MR SOLOMON
Page 13, Line 16 Following Line 16, add the following new subsection with the 

appropriate designation
"Section 2 of the Act is amended in paragraph 3 by striking the words 'which 

would strengthen the Nation's economy,' and inserting in lieu thereof the words 
'consistent with the economic, security, and foreign policy objectives of the United 
States' "

Mr. SOLOMON' Mr. Chairman, there are four amendments here 
which are not mechanical but deal with or clarify policy state 
ments already in the law.

The first amendment emphasizes that government and private 
sector priority on exports must be consistent with U S. economic se 
curity and foreign policy The present law states that we would em 
phasize exports which would strengthen the Nation's economy. But 
it says nothing about the security or foreign policy objectives of the 
United States.

The reason I offer this is to pose the question: What if strength 
ening our economy is good for this country but also it strengthens 
the economy and/or the military capability of other countries? The 
amendment sends a clear message that exports' must be considered 
along with other national priorities.
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The second amendment changes the indexing provision in the 
law by requiring the Secretary to consider as one factor in deter 
mining whether to remove goods or technology from control status, 
the anticipated military needs of countries to which exports are 
controlled for national security purposes.

The purpose for the amendment is that under the current law 
any good or technology not meeting a set performance requirement 
must automatically be removed from the control list. This amend 
ment modifies the automatic nature of indexes by requiring the 
Secretary to take into account the anticipated military needs of po 
tential adversaries.

The next amendment grants authority to the President to pro 
hibit transfers of goods and technologies within the United States 
to embassies and affiliates of countries to which exports these 
goods or technologies are controlled. And the purpose of this 
amendment is that sales within the United States to embassies of 
certain countries appear to be a serious loophole in our export con 
trol system. Hypothetically, officials of the Soviet Embassy or other 
embassies could purchase computer chips over the counter in the 
Washington, DC, Radio Shack. Those chips could be controlled for 
national security reasons but could be shipped to the Soviet Union 
in a diplomatic pouch, thereby circumventing U.S. export controls. 
Mr. Chairman, we look at a diplomatic pouch as being maybe a 
small briefcase, but a diplomatic pouch could also be a shipping 
container the size of this room. And that is the need for this par 
ticular amendment.

The last one, Mr. Chairman, is an amendment that urges the 
Secretary of State to conduct negotiations with countries not be 
longing to Cocom, to restrict the sale or diversion of goods and 
technologies that are controlled for national security purposes from 
countries that are not members of Cocom. And, of course, the pur 
pose of this change implements the new finding in the administra 
tion bill which commits the United States to seek arrangements 
with non-Cocom members to restrict the export or re-export of U.S. 
goods or technolpgies^controlled for national security purposes

American business and U.S. national security are hurt by unilat 
eral controls, and countries outside of Cocom can also be the source 
for items comparable to U.S.-controlled items. Negotiations with 
these countries to eliminate foreign availability, in my opinion, are 
therefore essential.

Mr. Chairman, these are clarifying amendments. I would be glad 
to discuss them with any member.

Mr. BONKER. Any discussion on the gentleman's amendments?
Mr. ZSCHAU. Mr. Chairman, I have some questions for the gentle 

man from New York
On amendment No 1 where you say there is a need to provide 

balance, not only emphasizing exports for economic reasons but 
also for keeping in mind the security interests of the United States, 
it seems like there are several other sections of section 2 that deal 
specifically with that issue

For example, No. 5 points out that you have to take into account 
whether or not the exports would make a significant contribution 
to the military potential of the individual countries. And No. 8
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talks about the importance of export controls for national secur ty 
purposes.

I would say that there is already, within section 2 the kind of b il- 
ance that you are seeking. I wonder why you believe some additic >n- 
al emphasis on national security is needed?

Mr. SOLOMON. I will say to the gentleman from California trat 
section 2 of the act sets forth the overall policy, and in that poli cy 
they talk about exports being good for this country. But when yau 
have language which simply says "would strengthen the Nation's 
economy," there is no other criteria as far as economic security or 
foreign policy objectives are concerned.

That is why I chose to amend that particular section; in order to 
set forth the policy in the beginning of the act so that there wot Id 
be no question that industries exporting out of this country wov Id 
not affect the security or the foreign policy objectives of the cot n- 
try.

Mr. ZSCHAU I would merely say that section 2 should be cons d- 
ered as a totality, as a series of conditions, and that when we lo >k 
at each specific condition or each specific part of section 2, we 
should not try to provide balance in each one but rather consider 
the totality. And, therefore, it would seem to me that already yoar 
concerns are already taken into account by looking at section- 2 in 
that way.

Mr. SOLOMON. I agree with the gentleman. However, there has 
been some question as far as the ambiguity is concerned, because it 
is not set forth in the original section of the bill, and that is why I 
chose to say consistent with economic, security and foreign policy 
objectives, just to clarify.

It is a clarifying amendment, so there will be no question in t le 
minds of anyone involved in it.

Mr. ZSCHAU. If I may proceed further, I have an additional qu< ;s- 
tion on the gentleman's amendments.

On amendment No. 3, the amendment refers to embassies and ; if- 
filiates of countries. I am curious what the word affiliates refers to 
in this amendment?

Mr. SOLOMON. I am going to ask for Mr. Archey to come forwai d. 
Perhaps he would like to elaborate on the gentleman's question.

Mr. ZSCHAU. Mr. Archey.
STATEMENT OF WILLIAM T. ARCHEY, DEPUTY ASSISTANT SEC 

RETARY FOR TRADE ADMINISTRATION, DEPARTMENT OF CO fl- 
MERCE
Mr. ARCHEY. In essence, affiliates would be those organizatio is 

that are governmentally-owned organizations, trading organizatiot s, 
for example, that are owned entirely by governments. They may 
have a trade name, a company name, but they are wholly owned b> a 
foreign government. That is basically what we are talking about Ji 
terms of affiliates.

Mr. ZSCHAU. Mr. Archey, could you give me an example of su;h 
an affiliate that we might be aware of?

Mr. ARCHEY. For example, the Soviet Union is increasing more 
in Western Europe than in the United States but has a number of 
trading companies under various names. I cannot recall a specific
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one. Well, in the Soviet Union there are branches of the Over 
seas—Machine Import—a major import company with affiliates 
throughout Western Europe. There is a large number of them, for 
example, in the Scandanavian countries.

It is also a concern that goes to the issue of our ability, in some 
instances, to be able to identify that those are in fact government- 
owned trading companies

Mr ZSCHAU. It would seem to me that we could benefit from 
clarifying language, then, in this amendment, because the affiliate 
of a country broadly stated could be even a private company from a 
foreign country rather than a government-owned company. And I 
guess I am concerned that if the term is left this broad then there 
could be confusion

Mr. ARCHEY. I think, Mr. Zschau, I understand what you are 
saying I think, too, that our intent certainly in the administra 
tion's bill, when we used the term affiliate, it was to primarily 
target upon these trading companies and representation overseas.

I am informed by State the other group we would really also 
mention would be'basically trade missions or missions to interna 
tional organizations which are basically quasi-governmental. They 
are clearly staffed by nationals of the foreign government, conduct 
ing government business, but in relationship to international orga 
nizations, like the United Nations in New York, or various other 
international organizations in Geneva, various other capitals, or in 
Brussels.

But certainly in terms of the point you make, I think we would 
be more than willing to help the committee to draft the language 
that defines the term affiliate.

Mr BONKER. The gentleman's time has expired.
I recognize the gentleman from Florida, Mr Fascell
Mr FASCELL. I really don't understand why we need this lan 

guage Someone explain to me why the Secretary of Commerce 
needs enforcement powers to keep somebody from buying a radio 
in an embassy. Under the Foreign Missions Act if we have any 
kind of problem at all the Secretary is authorized totally and has 
total authority to require any individual connected with a foreign 
government, to come through the Foreign Missions Act mechanism 
for any kind of service, including food, contracts, rental, automo 
biles, or whatever.

So I don't understand the need for this additional authority over 
the Commerce Department. Do you want to explain it to me?

Mr ARCHEY Well, I am not familiar, Mr. Fascell, with the For 
eign Mission Act, as to what it entails or what——

Mr. FASCELL The theory of it is very simple 4 the act provides a 
mechanism so that the United States can obtain some equality and 
reciprocal capability in dealing with the attitudes of foreign gov 
ernments, so if our people get pushed around overseas we have a 
mechanism here whereby the Secretary can require—any govern 
ment to proceed through this separate U.S agency for whatever 
their needs are in this country And that includes high technology, 
low technology, or haircuts, if necessary.

I just didn't want to get another department of Government in 
volved in this matter unless there is a clear need
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Mr ARCHEY This provision represented a great deal of discus 
sion within various departments within the administration. The 
basic thrust of it that it was felt very strongly by all the agencies 
was that there was in fact a real loophole in terms of the ability of 
foreign nations through embassies or through these trade associa 
tions or various affiliates to be able, through commercial means, to 
buy very high technology products that they could in turn ship out 
of the country via pouch.

There was also concern on the legal question, on the authority 
that the Government would have to be able to impose any controls 
on the ability of a foreign national within an embassy or within 
one of these organizations——

Mr FASCELL. I am totally in support of the concept I think we 
need to have the authority, I just want to be sure that whatever is 
done is done in consonance with other authorities.

You do have some foreign policy considerations involved in the 
application of this authority. That is all I am saying. And I want to 
be absolutely sure on the record, in the report, or in the language 
of this amendment that we have that taken into consideration.

Mr SOLOMON. Would the gentleman yield?
Mr. FASCELL Certainly.
Mr SOLOMON. I just want to say to the gentleman, I fully agree 

with the gentleman. He is absolutely right. The act does exist in 
the law now. But the fact is that it is not working.

What I am trying to do is clarify it, because we do have some 
serious problems. I don't think in an open session we want to cause 
an international issue here. But the fact is it is needed, so that we 
can deal with the fact that these embassies might purchase certain 
equipment, disassemble it, put it in pouches, and we cannot do any 
thing about it That is why there is a need for the amendment.

Second, I was not a party to an agreement made by the majority 
and minority the other day. We do have an agreement on the four 
amendments en bloc that if I would withdraw others, these would 
be accepted.

Mr. FASCELL. The amendment is for a good purpose I am just 
looking down the road with respect to its administration in terms 
of foreign policy.

There are other issues involved here; that is all I am saying I 
want to be absolutely certain this is not an independently exercised 
authority

Now, tell me how it is going to work, and that is the end of it.
Mr. ARCHEY Again, I think the fundamental premise——
Mr. FASCELL We have the authority now There seems to be no 

reason why we cannot stop the actions under the law
Mr. ARCHEY. I cannot clearly join with you on that except from 

this point of view: In terms of the interagency discussion of this 
issue, Mr. Fascell, a view was propounded that said under the For 
eign Mission Act or other authorities the ability to preclude this 
type of activity from going on was questionable

The reciprocity aspects of the Foreign Mission is clear But the 
question of whether or not we could in fact prohibit from going to 
an embassy, it is going to a foreign territory within the United 
States. And the concern was that given particularly in the high
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technology area, the availability here, a concern that that kind of 
access may be in fact adverse to our interests.

I am not sure how frequently it would be used. I think what the 
administration is saying is to have that authority.

Mr. FASCELL. I have already agreed that the authority is a good 
authority. I am just trying to get somebody to tell me how it is 
going to work down the road in relationship to foreign policy con 
siderations. That is all.

Does somebody in Commerce want to tell me that when this au 
thority is exercised it will be exercised in conjunction with an 
interagency committee that includes State? That is all you have to 
say.

Mr. ARCHEY. I think it definitely would be. And I think basically 
if Commerce or Defense or State receives information that an em 
bassy is buying sophisticated computers, minicomputers for use in 
an embassy, we may not preclude the sale but may put some impo 
sitions on what you can get and whether or not it can be shipped 
out of the country.

Mr. BONKER. Mr Archey, all you need to do is say yes, and then I 
think we can stop.

Mr. ARCHEY. OK.
Mr. FASCELL. Thank you, Mr. Archey.
Mr. BONKER. Other discussion?
Mr. ROTH. Mr. Chairman, I think the gentleman from New York 

has a good block of amendments here. I hope we support them. I 
am sure we will.

In relation to the last amendment, there is considerable evidence 
that the Soviet Union has undertaken a massive campaign to ac 
quire Western technology, and these efforts are not just aimed at 
our country but at the industrial base of our closest allies and 
friends.

I ask unanimous consent to insert into the record two articles, 
one from the Listener entitled "How the Soviets Are Acquiring 
High Technology;" and the second article from the Wall Street 
Journal which relates that the Soviets have attempted to infiltrate 
at least 205 of the 1,359 Swedish companies, and reveals how the 
Swedish, security policy have identified potential Soviet targets in 
the following Swedish industries: Electronics, energy, biochemistry, 
laser research, and other industries.

[The articles referred to follow:]
How THE SOVIETS ARE ACQUIRING WESTERN HIGH TECHNOLOGY

(By Michael Cockerell)
[NOTE —Some of the Soviet Union's most lethal weapons contain key components 

designed in the West The Russians are acquiring Western high technology by 
means of spying, smuggling and illegal purchase, conducted through middlemen in 
the West who are motivated by greed Michael Cockerell investigated their complex 
operations for "Panorama "]

Caspar Weinberger, the hardline Defence Secretary from California, seems a very 
unlikely person to quote with approval the thoughts of Vladimir Ihch Lenin But, 
sitting in the Pentagon, he says "I think Lenin put it very well when he said The 
capitalists will sell us the rope which we will use to hang them " What Lenin said 
60 years ago is coming true today, claims Weinberger
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The Americans state their case in stark terms In the past ten years, since Yun 
Andropov became head of the KGB, there has been a massive and sustained cam 
paign by the Soviet Union to buy or steal the West's high-technology secrets for 
military use, they say As a result, the Russians have been able significantly to en 
hance more than 150 of their own weapons systems and substantially to reduce the 
West's technological lead which compensated for Soviet numerical superiority in 
men and machines And billions of dollars are being added to the defence budgets of 
NATO countries in efforts to counter our own technology

The Russians, naturally, dismiss, the Pentagon's claims as "American cowboy 
policy" Dzhermen Gvishiam, Mr Kosygm's son-in-law and the Deputy Chairman of 
the Soviet State Committee on Science and Technology—the organisation that is 
named by the Americans as responsible for co-ordmatmg the campaign to acquire 
Western high technology—says "I think there is a deliberate attempt to present the 
problem in a way that is far from reality There is no technological or scientific 
problem that the Soviet Union cannot solve by itself And to consider today that it 
is easy to steal certain things and use them is also very naive "

To try to persuade their West European allies about the seriousness of the Soviet 
campaign, the Americans are using a little-known international organisation called 
CoCom—the Co-ordinating Committee for Export Controls It groups together the 
NATO countries plus Japan, and has its headquarters in an annexe of the American 
Embassy in Pans CoCom meetings are held in secret The Americans want the Eu 
ropeans to step up their restrictions on high-technology exports to the Soviet Union 
But Britain, France and Germany see the Soviet Union as a prime market for their 
microelectronics industries—especially in -times of economic recession in the West 
And the Europeans remain suspicious of the Pentagon's motives following the fiasco 
over the gas pipeline sanctions At a recent CoCom meeting held at the French For 
eign Ministry, Mr Wemberger's deputy, Richard Perle, presented the Pentagon's 
evidence of the use that Russia makes of Western high technology

Through the acquisition of a few million dollars' worth of Western technology, the 
Soviets have succeeded in making their land-based missiles so accurate that they 
can now destroy our own land-based missiles As a result, we will now spend some 
where between 30 and 50 million dollars on the new MX missile to replace them, 
says Perle he also claims that the Russians have copied exactly the design and tech 
nology of the Bl, America's newest strategic bomber, which operates supersomcally 
and has a highly complex variable wing system The Soviet-version, the Blackjack 
bomber, has the same features The most important dimension of the problem, says 
Perle, is the way the Soviets have been able to acquire American microelectronics 
Modern warfare now depends on microelectronics The Exocet missile that de 
stroyed the Sheffield and the Atlantic Conveyor during the Falklands War was 
guided unerringly to its target by a microchip—a miniaturised computer smaller 
than a fingernail

Although microchips—or integrated circuits—can be programmed to perform an 
endless range of tasks, from children's video games to guiding a nuclear missile, in 
the Soviet Union the absolute priority is to supply the demands of the military 
Microelectronics is a high-security industry there Its centre is a purpose-built town 
30 miles outside Moscow, called Zelenograd It's a "forbidden area" that foreigners 
are not allowed to visit, and even Soviet citizens need special passes One former 
senior Soviet microelectronics engineer, who used to work in Zelenograd, was pre 
pared to be interviewed, provided his identity was not revealed "I used to work for 
the company which makes the control and command part for missiles And I can 
tell you that this sort of military-orientated electronic equipment would not exist 
without Western technology One of the most popular integrated circuits in the 
Soviet Union that is only for military usage is a direct one-to-one copy of the Texas 
Instruments 54 74 series We even used to refer to the Soviet version as the Texas 
chip" and we had all the handbooks from Texas Instruments "

Investigation reveals that there are huge fortunes to be made from illegal sales of 
Western high technology to Moscow The Russians are prepared to pay in dollars 
from their scarce supplies of hard currency We discovered numerous examples of 
the way in which the Russians, with the aid of middlemen from the West, success 
fully conspire to flout all the legal controls aimed at restricting the export of sensi 
tive high technology The centre of the most successful network is in Munich It was 
specifically created to smuggle the latest American microelectronic equipment And 
it used the most complex and elaborate means to escape detection

The network was headed by a 43-year-old West German named Werner Jurgen 
Bruchhausen In a siijgle year he made 18 million dollars for himself in profit He 
was first recruited by the Russians at an international electronics trade fair in 
Munich Bruchhausen dealt directly with the Soviet State Electronics Organisation
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that he would often visit in Moscow His main contact there was its vice-president, 
Viktor Nikolayevich Kedrov Kedrov is one of the top Russians responsible for the 
acquisition of Western high technology by both legal and illegal means He used to 
work at the Soviet Trade Mission in London and has been positively identified as an 
officer in Soviet military intelligence, the GRU The demands to Bruchhausen came 
from Moscow the supply end of his network was in California—the centre of Ameri 
ca's electronic warfare and high-technology industries

In Los Angeles, Bruchhausen created an interlocking complex of companies To 
bamboozle the authorities, he would constantly change the companies' names and 
locations Some of them only existed on paper, and one was no more than a desk in 
the German-American Club in Los Angeles The master company, the California 
Technology Corporation, went through 18 different guises, though it often retained 
the initials CTC Bruchhausen's partner in California was a naturalised American 
citizen, born in Russia, named Anatoli Maluta Bruchhausen recruited him via a 
classified ad in the Los Angeles Times Maluta's assistant—and his lover—was a 
German woman named Sabine Tittel Together they formed the first link in the 
complex smuggling chain to Moscow

This is how the system worked Maluta would buy embargoed high technology 
with one of his Los Angeles companies and sell it to another of them He would 
then have the equipment taken to the airport where it would be falsely labelled as 
"lefngerators" or "washing machines" and given a spurious low value to escape the 
attention of the Customs It would then be flown to a parallel set of companies that 
Bruchhausen had set up in West Germany Again, one company would buy the 
equipment, never actually take delivery of it, but sell it to another company The 
equipment would then be transported by a freight company to one of two neighbour 
ing neutral countries—either Austria or Switzerland—and flown to Moscow The 
multiple transactions and the mass of false paperwork along the route made it 
almost impossible for the authorities to keep any track of the shipments At each 
stage in the deal, the middlemen were making handsome profits But the man 
making the most was Werner Bruchhausen, who had set up the whole scheme spe 
cifically to avoid America's export laws

It was not against the law to ship that material from the States to Germany, it 
was not against the law to ship it from Germany to Switzerland, it was not against 
the law to ship it from Switzerland to the Soviet Union There were a few spaces 
between the different laws and export regulations where we could slip through,' 
says Bruchhausen He conveniently ignores the fact that it is against American law 
to make false descriptions of embargoed high technology and to declare the ultimate 
destination as West Germany when the equipment is in reality going to Moscow—as 
Bruchhausen did For years Bruchhausen provided the Russians with a range of the 
latest American microelectronics But it was their order for one particular piece of 
sophisticated machinery that was to lead to his network being uncovered

In 1980 the Russians ordered two high-pressure oxidation systems that are essen 
tial in the manufacture of integrated circuits The systems are produced by the Ga- 
somcs Corporation of Mountain yiew, California They are such advanced technolo 
gy that the US Commerce Department was not even prepared to allow them to be 
exported to America's ally in NATO, West Germany, let alone to the Soviet Union 
Bruchhausen received the order from Viktor Kedrov in Moscow He told Maluta in 
Los Angeles to go off and buy the equipment from the Gasonics Corporation Maluta 
responded by telex "We may have a problem here Make sure you get plenty for 
this " Maluta then used his usual and highly successful method of purchasing stra 
tegic goods from the California high-technology companies He offered to pay imme 
diately in dollars and said that he could give the company no further details as he 
was buying the equipment for use by the American Army in a top-security installa 
tion at Fort Huachuca, Arizona This was normally enough to avert further suspi 
cious questions, even though Maluta asked for the equipment to be wired for Euro 
pean rather than American voltage

Having successfully purchased the Gasonics system with one of his companies, 
Maluta then went through the usual convoluted routine to mislead the authorities 
He sold it to another of his companies and had it transported to Los Angeles air 
port He booked it on a flight to Munich, and on the shippers' export declaration 
described the embargoed equipment simply as "furnaces" and gave the value as just 
one percent of the quarter of a million dollars he had paid for it And he declared 
that the ultimate destination would be West Germany

On paper, the equipment was being sold to one of Bruchhausen's companies in 
Dusseldorf But the company sold it on to another of his associates—a Viennese 
electronics engineer named Dietmar Ulnchshofer, who ran businesses on both sides 
of the German-Austrian border Ulnchshofer paid $400,000 for the Gasonics ship-
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ment and had it collected from Munich airport He then sold it to his own Austrian 
company and had it transported by road to Vienna He informed the authorities 
there that the equipment would never leave Austria He was lying At the same 
time he had a signed contract with the Russians undertaking to supply the Gasonics 
shipment to Moscow The Russians agreed to pay in dollars on delivery $764,525, 
three times the original purchase price and a profit on the deal for Maluta, Bruch- 
hausen and Ulnchshofer of half a million dollars

Ulnchshofer had the equipment, which he now modestly described as "machin 
ery", taken to Vienna airport, where he booked it on a flight to Moscow via Amster 
dam But then everything went wrong Ulrichshofer arrived at the export storage 
area to insert the genuine operating instructions and technical papers into the Ga 
sonics crates for the Russians " I opened the box to put in the data sheets," says 
Ulrichshofer, "and looked inside and saw there was another small box We opened 
that and we found it contained nothing but sand Naturally, I was very surprised, 
and my first thought was that this was a bad trick played by somebody " I asked 
Ulrichshofer who he thought was trying to cheat him- his reply showed that there is 
no honour among thieves "I thought it was Mr Bruchhausen or one of his compa 
nies I had made a down payment for these machines of $400,000 and that money is 
away from me now and I'll never get it back "

It was not Bruchhausen who had sold Ulrichshofer the most expensive box of 
sand in the world The Gasonics equipment had never actually left Los Angeles A 
US government lawyer, Theodore Wu, had been investigating the Bruchhausen net 
work following anonymous tipoffs Working along with the Customs, Wu had the 
crate opened in the Los Angeles airport cargo area after Tony Maluta had delivered 
it there They discovered Gasonics equipment "Because it was so advanced m terms 
of technology, we could not take the chance of losing control of it," says Wu "And 
the only way to do that was to substitute something else So we had packing done 
professionally so the crates looked exactly like the original crates that contained the 
Gasonics system—except that they were full of sand "

By following the shipment and analysing the paperwork, Wu and the American 
Customs were beginning to uncover the Bruchhausen network They staged simulta 
neous raids on all his business premises in California At the same time they 
worked with West German Customs in searching his companies in Bonn, Dusseldorf 
and Munich, as well as Ulrichshofer's company They seized a mass of documents, 
invoices, shipping orders and telexes After months of analysis, the documents pro 
vided a complete and detailed picture of the Russians' shopping list for embargoed 
American high technology

In August 1981 Bruchhausen's partner, Anatoli Maluta, was arrested in Palm 
Desert, California, along with his girlfriend, Sabme Tittel He was convicted of ille 
gally exporting high technology that endangered America's national secunty and 
was sentenced to five years in prison She was given two years But Dietmar Ulnch 
shofer and Werner Bruchhausen, who were named as co-conspirators, are still at lib 
erty Ulrichshofer is in Austria and running businesses on both sides of the border 
with Germany Bruchhausen is still operating out of Munich Illegal export of high 
technology is not an extraditable offence And, to the fury of the American govern 
ment, the German authorities have effectively turned a blind eye to Bruchhausen's 
activities

I put to Bruchhausen the vivid description of his motivation offered by the US 
government lawyer in "Silicon Valley", the centre of California's high-technology 
industry "Their main motive was greed Everyone wants to become a millionaire 
overnight in Silicon Valley Money flows like water, tempting the otherwise honest 
citizen to scramble to get his share of the pie " I asked Bruchhausen if that was a 
fair description of how he behaved "Yes Everybody likes to become a millionaire, 
but you have to do something for that too My relationship with the Russians has 
been a fine one over the years They haven't been cheating me—so why not serve a 
good customer' But, you know, I am not the only one selling high technology to the 
Soviet Union There are many others and I am rather a small fish."

The former Soviet microelectronics engineer who used to work in Zelenograd, 
Russia's own Silicon Valley, was pessimistic about the chances of preventing further 
transfers of embargoed American high technology "What must be done is to change 
the human nature of the businessman in the West That's impossible, I believe Or 
to introduce special restriction laws—that is also very, very difficult" The Soviet 
Union has come to regard Western technology as their technology, to be acquired 
whenever they need it Perhaps the only way out of the problem for the Americans 
is to try to persuade the Russians that high technology should best be used for im 
proving the standard of living rather than the standard of killing
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[From the Wall Street Journal, May 3, 1983]

THE SOVIETS MEET RESISTANCE ACROSS THE BALTIC

(By Mats Johansson)
STOCKHOLM —At a time when the Soviet Union is less popular than almost ever 

before m Sweden, espionage is becoming a big issue We've had to cope with Soviet 
submarines and Soviet spies The submarine issue came to a head last week but it is 
only part of what has become a significant irritant in relations

According to a recent survey, the Soviets have tried to infiltrate 205 out of 1,359 
Swedish companies Swedish high-tech companies are of particular interest to the 
Soviets, who badly need advanced technology For example, the Soviet electronics 
company Elorg—which was set up to buy sensitive electronics from West European 
firms—and its KGB chief, Viktor Kedrov, managed a couple of years ago to buy U S 
electronic components from Datasaab, a Swedish company, even though Datasaab 
had no official Swedish export license The technology is now used in Soviet planes

The Swedish security police have created a special department to fight industrial 
espionage, and it has been effective in warning companies. The bureau lists indus 
tries that are potential Soviet targets electronics, energy, biochemistry, computers, 
laser-research and others related to military and strategic use In most of these sec 
tors Swedish companies are very advanced For example, the JAS fighter now being 
developed is equipped with some of the most sophisticated Western technology And 
the project is going to last five years That means that 2,000 suppliers—roughly 
100,000 people—are potential targets for Soviet spies

Last Christmas Sweden expelled three Soviets who had tried to obtain informa 
tion on rriarme technology from Ericsson and Saab-Scania, two Swedish companies 
that have sensitive military technology The trio's mistake was to rely on a Swedish 
engineer who was a double-agent for the Swedish security police Tipped off by 
Swedish companies that had noted a growing- Soviet interest in their work, the secu 
rity police have watched the Soviets for years

The KGB has infiltrated the Swedish military and secunty police In 1979, Stig 
Berglmg, an officer of the secunty police with access to military files, was convicted 
of treason. He had been selling important information to Soviet agents for five 
years

Apart from the Soviets themselves, the Swedish authorities have also had reason 
to suspect Polish embassy officials and citizens In 1979, Sweden expelled two Polish 
diplomats accused of spying on Polish refugees This incident suggests Poland has 
been using agents against exiles to suppress Solidarity

When the secunty police looked into a group of Poles posing as traveling art sale- 
men throughout the countryside, they discovered that the salemen were nuclear sci 
entists and civil engineers with their pockets full of military maps and their bags 
loaded with "paintings" made in Hong Kong

Soviet agents, too, spy on their refugees In 1971, Juri Sjebanov, a Soviet attache, 
was expelled after a kidnap attempt involving a defector Last spring, Sweden threw 
out a Soviet diplomat who, for six years, monitored refugees from the occupied 
Baltic territories

The KGB suffered a major setback in Scandinavia last year It lost an important 
agent, the former chief of APN news agency in Stockholm, Nicolai Neiland The 
Swedish government denied him a visa when he tried to get back into Sweden after 
a stint as vice foreign minister in Soviet Latvia Moscow had earmarked Neiland— 
considered to be a highly skilled agent—to be the next ambassador to Sweden He 
would have replaced Michail Jakolev, another former KGB officer Moscow report 
edly considers Stockholm a resort for KGB agents expelled from other countries 
For example, Vladimir Koretski, chief of KGB activities m Sweden, was one of 105 
Soviet diplomats thrown out of Britain in 1971

The incidents don't stop there The Soviet Union has been blocking negotiations 
on economic zones in the Baltic Sea Soviet agents are regularly spotted in unlikely 
places, usually close to Swedish military bases On flights to Stockholm, Aeroflot, 
the Soviet airline, uses pilots from the Soviet Air Force so they can learn the route 
Moscow has expelled some Swedish correspondents Soviet cultural or scientific per 
sonalities invited to Sweden aren't allowed to go Similar incidents have increased 
in Norway and Denmark

The result is a general ill-feeling in the Nordic countries against the Soviet 
Union It hasn't been lost on the Soviets, who realize it could hurt the peace move 
ments in these countnes and backfire against Moscow Tass attributes the incidents 
to a Swedish "nghtist campaign" that wants to push Sweden closer to NATO, ideo 
logically if not militarily But the well-informed Moscow journalists should know
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better Sweden may be neutral in war, but, ideologically it has always been part of 
the West

Therefore, I think that the gentleman from New York does have 
a good amendment. I hope we support it.

Mr. SOLOMON. Will the gentleman yield?
We didn't want to get in to any details. But, just for example, we 

have already observed that the United States made antennas and 
sensors, both at the Soviet Embassy here in Washington and their 
consulate in San Francisco. In addition, a Canadian TV crew re 
cently spotted a scanner operating from the Soviet San Francisco 
consulate that had United States-manufactured sensors in it. It was 
aimed at a U.S. submarine exercising off San Francisco. The exist 
ence of this equipment tends to indicate that it is backstopped by 
other U.S.-made gear that can presently be obtained without li 
censes, such as image enhancers, small computers, microwave re 
ceivers.

What we are doing is sending a message more than anything else 
that we are going to be on top of it.

Mr. BONKER. Any further discussion on the gentleman's amend 
ments?

Hearing none, all those in favor signify by saying "aye."
["Ayes" were heard]
Mr. BONKER. All opposed?
[No response.]
Mr. BONKER. The "ayes" have it.
We shall now go back to regular order on the bill before us and 

move to section 112. The clerk will read.
Mr. FASCELL. Mr. Chairman, I ask unanimous consent that sec 

tion 112 be considered as read and open for amendment.
Mr. BONKER. Without objection, so ordered.
Any amendments to section 112?
The gentleman from Iowa.

STATE DEPARTMENT ROLE IN CRIME CONTROL DETERMINATIONS

Mr. LEACH. Mr. Chairman, I have what I think is a noncontro- 
versial amendment that I will do my best to get through in less 
than 1 minute.

Mr. BONKER. Will the clerk distribute the amendment?
Will the staff read the amendment?
Mr. INGRAM: [reading]:
Amendment to H.R 2971 offered by Mr Leach
Mr. LEACH. Mr. Chairman, I request unanimous consent the 

amendment he considered as read. 
Mr. BONKER. Without objection. 
[The amendment follows:]

AMENDMEMT TO H R 2971 OFFERED BY MR LEACH
Page 21, add the following after line 24 and redesignate succeeding sections ac 

cordingly

CRIME CONTROL INSTRUMENTS

SEC 112 (a) Section 6(kXD of the Act (50 USC App 2405(kXD), as redesignated 
by section 108(aXD of this Act, is amended by adding at the end thereof the follow-
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mg new sentence "Nothwithstandmg any other provision of this Act, any determi 
nation of the Secretary—

"(A) of what goods or technology shall be included on the list established pur 
suant to subsection (1) of this section as a result of the export restrictions im 
posed by this subsection shall be made with the concurrence of the Secretary of 
State, or

"(B) to approve or deny an export license application to export crime control 
or detection instruments or equipment shall be made in concurrence with the 
recommendations of the Secretary of State submitted to the Secretary with re 
spect to the application pursuant to section 10(e) of this Act,

except that if the Secretary does not agree with the Secretary of State with respect 
to any such determination, the matter shall be referred to the President for resolu tion >f

(b) The amendment made by subsection (a) shall apply to determinations of the 
Secretary of Commerce which are made on or after the date of the enactment of 
this Act

Mr. BONKER. The gentleman is recognized.
Mr. LEACH. All this amendment does is to strengthen the role of 

the State Department in determinations on crime control exports 
to human rights violators. It provides that in cases of disagreement 
between State and Commerce, the dispute will be resolved by the 
President. This dispute resolution mechanism tracks the same type 
of procedures for resolving disputes on items controlled for nation 
al security reasons.

I might point out, by way of background for this amendment 
that the Commerce Department has no indigenous human rights 
unit; the State Department does. However, there have been dis 
agreements between Commerce and State, and when Commerce 
has had the capacity to override State, we have really sent mixed 
signals to other governments in the human rights area.

The amendment does not give State dominance. All it does is 
provide that in situations where State and Commerce disagree, the 
problem will be resolved by the President

Finally, I would only add, with respect to an issue in which 
many in this committee were involved regarding the proposed 
export of shock batons to Korea, that in the wake of that contro 
versy, the Commerce Department agreed to come up with a dispute 
mechanism procedure. To date, that has not occurred.

Therefore, I think this amendment provides a fairly realistic way 
of resolving the problem I would urge its adoption.

If there are no comments, I would move its adoption.
Mr. BONKER. May I ask the gentleman, since this issue has been 

before the subcommittee in the last session of Congress in joint 
hearings with the Subcommittee on Human Rights, and Interna 
tional Organizations that under the provisions of your amendment 
in the future if there is no consensus between Commerce and State, 
under the present authority Commerce can prevail. But under your 
language, if State objects, then the matter goes to the President for 
determination7

Mr. LEACH. That is correct. I would frankly foresee that happen 
ing very, very seldom but I think by placing this in law, Commerce 
will listen a little more closely to State. I don't think it will be a 
burden to the President.

Mr. BONKER This certainly has been a problem, and brought to 
the attention of the two subcommittees.

Any further discussion?
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Mr. WOLPE. Would the gentleman yield?
I want to commend him on the introduction of this amendment. 

We have had hearings in our own subcommittee that have exposed 
what is an extraordinary loose consultative relationship between 
Commerce and State on such matters. I am thinking of the shock 
baton episode. I just think this is a very constructive addition to be 
sure that kind of thing does not happen.

I thank the gentleman.
Mr. LEACH I thank the gentleman.
Mr. BONKER Any further discussion?
Hearing none, we will put the amendment to a vote. All in favor 

say "aye."
["Ayes" were heard.]
Opposed?
[No response.]
The amendment is adopted.
Any further amendments to section 112? If there are none, I ask 

the clerk to read section 113.
Mr. FASCELL. Mr. Chairman, I ask unanimous consent the section 

be considered as read and open for amendment
Mr. BONKER. Without objection, so ordered.
Any amendments?
The gentleman from Connecticut.

FERROUS METALS

Mr. GEJDENSON. Thank you, Mr. Chairman.
I have an amendment at the desk and would ask unanimous con 

sent it be considered as read.
Mr. BONKER Is this noncontroversial?
Mr. GEJDENSON. Mr. Chairman, this is about as noncontroversial 

as you can get, after all the negotiations we have been through.
[The amendment follows:]

AMENDMENTS TO H R 2971 OFFERED BY MR GEJDENSON
Page 23, lines 14 and 15, strike out "has or may have a significant adverse effect 

on the national economy or any sector thereof," and insert in lieu thereof "is or 
may be a substantial cause of adverse effect on the national economy or any sector 
thereof or on a domestic industry,"

Page 23, lines 16 through 18, strike out "is a substantial cause of serious injury to 
a domestic industry or any sector thereof or to the national economy," and insert in 
lieu thereof "is or may be a substantial cause of adverse effect on the national econ 
omy or any sector thereof or on a domestic industry,"

Page 23, strike out lines 24 and 25 and redesignate the succeeding paragraphs ac 
cordingly

Page 24, strike out lines 9 through 12
Page 24, line 13, strike out "(11)" and insert in lieu thereof "(CXi)"
Page 24, line 16, strike out "(m)" and insert in lieu thereof "(11)"
Page 25, line 1, strike out "and"
Page 25, line 2, insert ", and 'adverse effect' " immediately before the first period
Page 25, strike out lines 20 through 22 and insert in lieu thereof the following 

"(111) exports of such material are or may be a substantial cause of adverse 
effect on the national economy or any sector thereof or on a domestic industry, 
and

Mr. BONKER. You may proceed.
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Mr. GEJDENSON. Mr. Chairman, in subcommittee we drafted an 
amendment that provided some guidelines for section 7(c) of the 
Export Administration Act If I could briefly explain that

What it simply does is it asks the Secretary of Commerce to 
come up with standards when smelters or steel mills attempt to cut 
off the export markets of scrap metal dealers and recyclers. The 
original language raised some concern with my colleague from 
Pennsylvania in that we referred to the standards to deal with 
"significant adverse" effects.

We have now come up with language that I believe is acceptable 
to my colleague from Pennsylvania which reads: "substantial cause 
of adverse effect."

I would at this time like to yield to my colleague from Pennsyl 
vania.

Mr. YATRON. I thank the gentleman for yielding.
I want to commend the gentleman from Connecticut for his 

statesmanship in offering this amendment. The most difficult task 
in legislating is the art of compromise. In offering this amendment, 
the gentleman has certainly shown his ability to master this skill. I 
understand that all parties concerned have agreed to this amend 
ment.

I strongly urge its adoption.
Mr GEJDENSON. Mr. Chairman, I fear I have given up too much
Mr. BONKER. Any further discussion on the gentleman's amend 

ment?
Mr. FASCELL. I want to say that my colleagues have done an ex 

cellent job as far, as the steel and the scrap dealers are concerned, 
in ferrous metals. I was not part of the agreement, and I think it is 
only fair to say that on the record. However, I commend them for 
at least keeping part of the industry happy with this amendment.

And those of you who have steel or scrap dealers in your dis 
tricts, you definitely ought to support this, if they are in ferrous 
metals. And then I will say the rest of my speech later.

Mr. BONKER. I would like to state for the members of the com 
mittee, particularly those who have not served on the subcommit 
tee, this is a product of long and trying negotiations among the 
various interests involved. This legislation seldom gets into issues 
that come close to home. But, in this particular case, everybody has 
scrap metal somewhere in their district, so people are involved in 
the issue.

Hearing no further discussion on the amendment, we shall have 
a vote. All in favor say "aye "

["Ayes" were heard.]
Opposed?
The amendment is adopted.
Any further amendments to section 113?
Mr. FASCELL. Mr. Chairman, I have an amendment.
Mr. BONKER. Would the clerk distribute and read the amend- 

memt?
Mr. INGRAM [reading]: "Amendment to H.R 2971 "
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NONFERROUS METALS

Mr. FASCELL. Mr. Chairman, I ask unanimous consent, the 
amendment is so short it should not be read. 

Mr. BONKER. Without objection. 
[The amendment follows-]

AMENDMENT TO H R 2971 OFFERED BY MR FASCELL
Page 23, line 11, insert "ferrous" after "processes" 
Page 27, line 4, insert "ferrous" after "export of 
Page 27, line 8, insert "ferrous" after "export of
Mr. FASCELL. Mr. Chairman, in the appropriate places in this sec 

tion on pages 23, 27, and 27, I just insert the word ferrous to make 
sure the agreement that has been so neatly put together under 
cover of a nice, warm blanket, would not be too greatly disturbed 
by the fact that one little toe is going to be left out there. And the 
reason for that is that I have felt that we don't need this section at 
all for any reason But I was not about to get in the middle be 
tween the steel people and their scrap dealers and my colleagues 
on that issue

And if they want to do that, that is fine with me. But I don't 
know why—just because they don't want to be lonely—everybody 
else in the whole world has to be included. Because, let's face it, 
there are other folks who are not happy with this, and I am cer 
tainly speaking for them. I think everybody needs to know that; it 
needs to be put on the record It is nothing new.

Now, there may be good reason to include everybody in order to 
keep everybody nice and warm, and to keep the wintery blast off 
them. But sometimes that is not essential. If we have to deal to 
gether, that is fine. But I don't know why you have to drag every 
body into the same bed.

Mr. GEJDENSON Would the gentleman yield?
Mr. FASCELL. As soon as I get through with my statement— 

unless you are going to support the amendment. I know you cannot 
support the amendment.

I would like to have my colleague support this, but in good con 
science he cannot, and that is all right.

The recycling industry in nonferrous metals is perfectly happy to 
be covered under 7(a) and 7(b), and except for those people who 
would have some kind of problem with respect to ferrous content 
that is mixed, I can see some difficulty perhaps in separating out 
ferrous and nonferrous.

There really has never been a problem, and there may not be a 
problem. And I don't know why we should set up this whole proc 
ess for groups, or individuals or associations who are interested in 
lead, zinc, copper, or aluminum.

The difference in tonnage is great; the difference in dollars 
might not be great. I have not looked at it that cosely. But you are 
talking of something like over 6 million tons per year of exports in 
ferrous scrap. Whereas for non-ferrous materials—lead, zinc, 
copper—you are talking in the magnitue of 160,000, 170,000 tons 
per year.

The point is that as far as the industry is concerned, that in 
cludes both processors and dealers, they would just as soon not be
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under this particular program of the petition process of section 7(c) 
and just leave it up to the Secretary.

That basically is the issue.
Mr BARNES. Would the gentleman yield7
I want to support the gentleman's amendment. I think that his 

amendment undoes a situation that is not necessary
Mr FASCELL. I can understand the sensitivities of the steel mills 

and the ferrous scrap dealers. I can appreciate that. I can see why 
they would not want any deals being made in the Secretary's office 
and they would like to have a system where they can slow every 
thing down with a petition process that lays it all out on the table, 
sets up some criteria for the Secretary that decides what it is that 
needs to be done.

The point is these other people don't want that and don't need it. 
So why include them, just for company?

That is basically the issue as I see it It is a fight in the industry. 
It has little to do with export or foreign economic policy.

Mr. BONKER. The gentleman's time has expired.
Mr. Yatron?
Mr. YATRON. Mr. Chairman, I oppose the amendment. I would 

like to say that I feel nonferrous metals should be treated the same, 
way as ferrous metals. And the concerned industry's workers, com 
munities and, above all, the national interests require protection 
against supply shortages and some sharp price increases, in the es 
sential industrial commodities. No case has been made about why 
nonferrous metals should stand alone without controls. Perhaps a 
case can be made that special circumstances apply to some nonfer 
rous metals. But this a complex subject such deserves very, very 
careful attention, and I certainly feel that hearings would be the 
best way to do that.

Exemption of copper alone could have a serious impact on the 
copper and brass industry, if a short supply situation should occur 
The brass industry depends upon 47 percent of its metal require 
ments on scrap copper and copper alloy.

I would like to say also that an adequate supply of scrap copper 
at noninflationary prices is essential to the domestic industry. The 
United States is the only major trading country which does not 
quantitatively limit or control the export of copper scrap and 
copper alloy. We need these standby controls at the very least.

I yield back the balance of my time.
Mr. BONKER. The gentleman from Connecticut.
Mr. GEJDENSON. It pains me to disagree with my friend and col 

league from Florida, but it is clear that what we have here is a sit 
uation where there are two sets of interests One is the steel mill, 
in the case of ferrous metals and the other is the smelter, in the 
case of nonferrous metals.

I guess my question to my friend from Florida would be: Why 
should the Government's hand come in and prevent my little alu 
minum recycler or copper recycler in Eastern Connecticut—why 
should the Government come in one the side of the smelter and tell 
him he cannot sell to a plant in Canada or a plant in Mexico or 
anywhere else in the world, unless that smelter is willing to come 
in by some standards? Shouldn't the person from the scrap indus-
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try have the right to expect some set of standards from the Federal 
Government?

It is not accurate that the entire recycling industry in the non- 
ferrous metals is in favor of the smelter's position on this. Many of 
the aluminum recyclers and even the high tech composite metal re- 
cyclers I have spoken to want to see us retain the same provisions 
for ferrous as nonferrous, because it provides them a degree of 
safety that there won't be simply capricious actions on the part of 
the smelters.

I hope we defeat this amendment The Government's involve 
ment in free trade should only occur if there is some standard we 
can look to for interfering with the free market.

Thank you, Mr. Chairman
Mr. BONKER. We have a vote pending on the floor. If there is no 

further discussion——
Mr. LAGOMARSINO. There is further discussion.
Mr. BONKER. You want to withhold a vote on this or is it the 

pleasure of the committee to vote?
Mr. LAGOMARSINO. Yes.
Mr. BONKER. We will have a vote on the amendment offered by 

the gentleman from Florida, Mr. Fascell.
All in favor signify by saying "aye."
["Ayes" were heard.]
Mr. BONKER. All those opposed?
["Nays" were heard.]
Mr. BONKER. In the opinion of the Chair, the nays have it.
Mr. FASCELL. Mr. Chairman, let's have a division.
Mr. BONKER. A division has been called for. All those in favor of 

the Fascell amendment signify by raising your hand.
[Show of hands.]
Those opposed?
[Show of hands.]
The vote is 3 in favor, 9 against. The amendment is defeated.
The committee will recess and reconvene in 15 minutes.
[Recess.]
Mr. BONKER. The committee will come to order.
The committee will resume consideration of H.R. 2971. We had 

concluded business on section 113.
The clerk will read section 114.
Mr. INGRAM [reading]: Section 114.
Mr. HAMILTON. Mr. Chairman, I ask unanimous consent the sec 

tion be considered as read and open for amendment at this point.
Mr. BONKER. Without objection, so ordered.
Any amendments to Section 114? If there are none, I will ask the 

clerk to read the next section.
Mr. INGRAM [reading]: "Refined Petroleum Products, Section 

115."
Mr. HAMILTON. Mr. Chairman, I ask the section be considered as 

read and open for amendment.
Mr. BONKER. Without objection.
Are there any amendments to Section 115?
The clerk will read the next section.
Mr. INGRAM [reading]: "Agricultural Exports, Section 116."
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Mr. HAMILTON. Mr. Chairman, I ask unanimous consent the sec 
tion be considered as read and open for amendment. 

Mr. BONKER. Without objection. 
Are there any amendments to Section 116?

AGRICULTURAL EXPORT CONTROLS

Mr ROTH. Mr. Chairman, I have an amendment. This is an 
amendment offered by our distinguished colleague, Mr. Hyde, who 
has to appear before a Senate Committee at this time and has 
asked me to introduce his amendment.

Mr BONKER. Will the clerk distribute the amendment?
The clerk will read the amendment.
Mr. INGRAM [reading]: "Amendment to H.R. 2761. Page 28, by 

striking line 9 through line 19."
Mr. FASCELL. Mr. Chairman, I don't understand the amendment.
Mr. BONKER. The gentleman will explain the amendment.
Mr. ROTH. This amendment will strike section 116 and return to 

the language that we have presently in the legislation. I believe 
that this provision as it is in this particular bill is unreasonable, 
because it is an example that does not conform with a carefully 
balanced relationship between the Congress and the administra 
tion I believe that this section of the existing law does provide the 
necessary congressional balance to Presidential action.

The existing law, as we know, provides for concurrent resolution 
of disapproval, and section 7(a) of the law says the President may 
prohibit or curtail the export of any goods subject to the jurisdic 
tion of the United States.

So I think the present law is better than the particular section 
116 that we have in the present bill.

Mr. BERMAN. Will the gentleman yield?
It is hard, from looking at the bill, to understand what is refer 

enced. Does it apply to all export controls? There must be some 
thing in existing law this has reference to.

Mr. ROTH. It just references agricultural exports in short supply.
Mr. BERMAN. On a short-supply basis?
Mr. ROTH. Yes.
Mr. BONKER. The current law provides Congress must act within 

30 days through adoption of the concurrent resolution. And that 
has been changed to 60 days.

Mr. Bereuter may want to comment further on the amendment.
Mr. Bereuter.
Mr. BEREUTER. Thank you, Mr Chairman.
I would point out that the section 116 was placed in the bill by 

unanimous action of the subcommittee. As the chairman just men 
tioned, current law allows the Congress a 30-day period in which to 
pass a concurrent resolution disapproving the imposition of both 
foreign policy or short-supply export controls on agricultural com 
modities. This amendment alters the existing procedure by requir 
ing an affirmative act of approval by the Congress in order for the 
export controls to remain in force.

I would ask my colleagues to focus very carefully on this issue, 
particularly since yesterday this committee rejected what we had 
in the bill with respect to food embargoes. Congress obviously in-
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tended that it retain strong control of controls on the export of ag 
ricultural commodities by enacting this provision in the first place. 
Fear of undermining the President's authority, however, makes 
this mechanism ineffective as it exists in current law.

The 30-day limitation in particular calls for a quick response 
from Congress, perhaps too quick. This amendment would allow 
congressional intent to be more effectively implemented Under 
this procedure, lengthy unpopular embargoes such as the Soviet 
grain embargo would be less likely to occur.

One should also note that under the present system, the lockin 
syndrome applies, that is to say, even though the controls are not 
working, we cannot act affirmatively to lift them for fear of losing 
face This amendment helps to eliminate that problem.

I believe that this is a reasonable step—certainly, it is a minimal 
step—after the action that this committee took in reversing its po 
sition that the House enunciated in 1981 when it approved the Fen- 
wick amendment

I would hope that my colleagues would remember that this par 
ticular section 116 was added by unanimous action of the subcom 
mittee, and I ask that the amendment of the gentleman from Wis 
consin offered by the gentleman, from Illinois be rejected.

Mr LAGOMARSINO Mr Chairman, I think the gentleman from 
Nebraska makes one good point; that maybe 30 days is too short a 
time period. But I think requiring a joint resolution of approval 
and without any kind of a priority provision in the legislation—in 
other words, there is nothing to require that this be brought up at 
any time, as we often do with these sorts of resolutions.

A couple of people on a committee could keep it from occurring. I 
think this is a violation of the President's prerogatives, of his dis 
cretion I think that this kind of an amendment in the bill might 
well endanger the entire bill. I don't think it is worth doing that.

I would urge the committee to adopt the resolution I think the 
remedy in the bill is adequate. If Congress doesn't like what is 
going on, they can pass a disapproval resolution But I think if you 
do it this way, it is almost impossible for the President to conduct 
foreign policy after the 60-day period.

Mr. BEREUTER Would the gentleman yield?
Does the gentleman recall President Reagan's adamant position 

opposed to any future grain embargoes? How would he reconcile 
that with the prospect of his vetoing this bill?

Mr. LAGOMARSINO. He might
Mr. BEREUTER. You think that in 1983, preparatory for 1984, 

with the President's hard statement against further grain embar 
goes, that the President will veto this bill because this particular 
provision is in it?

Mr. LAGOMARSINO. Maybe not that one I can think of a few 
others in here that might cause a veto

Mr. BONKER. Any further discussion9
Mr. ROTH. Mr. Chairman, I think I would just like to emphasize 

what our colleague from California said. The present law is a disap 
proval provision, while under this particular act we have before us, 
it would be affirmative action. We know it is much more difficult 
for Congress to take affirmative action.

28-755 0-86-44
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So I think there is a vast difference between the two. I would 
hope we would go along with the gentleman from Illinois.

Mr. BEREUTER. Will the gentleman yield7
Since the gentleman was part of the subcommittee on which this 

was approved unanimously, would the gentleman agree to support, 
as a matter of equity, this gentleman's request for a record vote on 
this issue, since it is a crucial issue, and since the gentleman exer 
cised substantial circumspection yesterday in avoiding a record 
vote on a different issue relating to grain embargoes?

Mr. ROTH. Anyone can ask for a record vote.
Mr. BEREUTER. I am asking whether the gentleman would sup 

port my request.
Mr. ROTH. I would be happy to support your request.
Mr. BEREUTER. I thank the gentleman.
Mr. BONKER. Any further discussion on the gentleman's amend 

ment?
I would state that the chairman opposes the amendment for rea 

sons stated by the gentleman from Nebraska The feeling in the 
subcommittee when we took up this matter is that Congress did re 
quire more time than just 30 days in which to consider a joint reso 
lution, and that a positive effort by Congress was, we felt, desirable 
in the future when it involves Presidential action on agricultural 
exports.

If there is no further discussion, we shall have a vote on the 
amendment.

Mr. ROTH. Mr. Chairman, I don't want to delay the proceedings. I 
know time is of the essence. I wonder if we could call on the ad 
ministration for a quick sentence on this.

Mr. BONKER. Anybody here from the Department of Agriculture? 
I don't know who wants to comment on it. We have probably De 
fense, State, Commerce, and the CIA. But I don't know if there is 
anybody here—Mr. Archey.

Mr. ROTH. Mr. Chairman, why don't we just take the vote.
Mr. BONKER The vote occurs on the amendment by the gentle 

man from Wisconsin on behalf of the gentleman from Illinois. All 
in favor, "Aye."

["Ayes" were heard.]
All opposed, "no."
[Nays were heard ]
In the opinion of the Chair, the noes have it.
Any other amendments to section 117? If not——

EXPORTERS' RIGHTS TO MEETINGS WITH LICENSING AGENCIES
Mr WOLPE. Mr. Chairman, I have an amendment at the desk.
Mr. BONKER. The staff will distribute the amendment. The clerk 

will read the amendment
Mr. INGRAM [reading]: "Amendment to H R. 2971 offered by Mr. 

Wolpe.
Mr. WOLPE. Mr. Chairman, I ask unanimous consent the amend 

ment be construed as read.
[The amendment follows:]
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AMENDMENT TO H R 2971 OFFERED BY MR WOLPE
Page 28, insert the following after line 23 and redesignate succeeding subsections 

accordingly 
(b) Section 10(f)(2) of the Act is amended—

(1) by inserting "in writing" after "inform the applicant", and
(2) by striking out ", and shall accord" and all that follows through the end of 

the paragraph and inserting in lieu thereof a period and the following 
"Before a final determination with respect to the application is made, the applicant 
shall be entitled—

"(A) to respond in writing to such questions, considerations, or recommenda 
tions within 30 days after receipt of such information from the Secretary, and 

"(B) upon the filing of a written request with the Secretary within 15 days 
after the receipt of such information, to respond m person to the department or 
agency raising such questions, considerations, or recommendations "

Mr. BONKER. The gentleman is recognized.
Mr. WOLPE. This amendment would add a new subsection to sec 

tion 117. It is really a relatively minor change that is being pro 
posed, but one that I think would improve the procedures.

Under section 10(f)(2) of the present Export Administration Act 
of 1979, when the Secretary of Commerce receives questions or a 
negative consideration on an application from another agency, he 
is required to accord the applicant an opportunity to respond to 
such questions or negative considerations in writing. This amend 
ment would expand the applicant's rights to respond under Section 
10(f)(2) to include an opportunity for a face-to-face meeting with the 
representative of the department or agency raising the questions 
for negative consideration

In order to invoke this procedureal mechanism, the applicant 
would be required to file a written request with the Secretary of 
Commerce within 15 days after receiving written notice of the ob 
jecting agency's questions or negative considerations

This amendment is simply an attempt to ensure that when an 
agency or department raises questions or negative considerations 
with respect to the proposed export, these objections are not based 
on a misunderstanding of the technology involved or some other 
communication failure

It attempts to prevent such misunderstandings by providing an 
opportunity for the applicant and a representative of the Govern 
ment agency raising the objections to meet face to face early on in 
the process before the Secretary of Commerce is required to make 
a decision on the application.

Mr. FASCELL. Will the gentleman yield?
Mr. WOLPE Surely
Mr. FASCELL. In assuring this administrative remedy or addition 

al process, if you will, the only thing that concerns me is that while 
the applicant must act in good faith and in an appropriate time— 
but there is nothing on the part of the Government to have to do 
anything—in other words, within 15 days you get the face-to-face— 
you have to have a request within 15 days to get the face-to-face 
meeting.

Mr. WOLPE. That is correct
Mr. FASCELL. Now, that is supposed to be done before the Secre 

tary makes his final determination; is that correct"?
Mr. WOLPE That is correct
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Mr. FASCELL. So if the Secretary never makes a final determina 
tion, or it takes him 9 months to make one, and the applicant has 
now filed in good faith, and the administrative requirement has 
been met—but nothing happens—he doesn't get his face-to-face 
meeting. He has a pending request.

Mr. WOLPE. I think the response to that——
Mr. FASCELL. Let's take care of the language in the report at the 

very least to say we expect there would be a reasonably prompt re 
sponse on the part of the Government to the request.

Mr WOLPE. I think that is a very constructive suggestion. I guess 
right now authoritatively under present law even the written re 
sponse could be delayed indefinitely. So that we are not opening up 
a new loophole.

Clearly, there is an intention here there would be a good faith 
prompt response. I think that is a constructive suggestion that 
ought to be added to the committee report language.

Mr. BONKER. Does that mean the gentleman would like to with 
draw his amendment?

Mr. WOLPE. No. The amendment still has utility in building in 
for the first time the right to a face-to-face——

Mr. BONKER. I wonder what kind of a precedent we might be set 
ting here, if we are going to demand that a Government agency or 
institution has to confront the applicant with someone in person 
within so many days.

Aren't we carrying this administrative power a little far? There 
are 80,000 applications issued a year. If we are going to make de 
mands upon the Department of Commerce, which already lacks the 
resources but is trying to do a more effective job, that every time 
somebody who has a gripe with a determination be able to confront 
the people involved in the licensing——

Mr. WOLPE. If the chairman would yield, maybe there is a misun 
derstanding.

Right now the Commerce Department itself does provide precise 
ly this kind of opportunity for a face-to-face session. What is not 
provided is if there is an objection from another agency, in that in 
stance there is not the opportunity to clarify what may, in fact, be 
simply a misunderstanding And that is what is corrected within 
this amendment.

Mr. BONKER. Well, it seems to me we have sufficient language in 
the present act that we could cover this by report language to 
make more explicit congressional intent rather than writing into 
the statute this kind of detail.

Mr. WOLPE. My understanding—and I could be in error—perhaps 
the staff might assist us—my understanding is that the opportuni 
ty for a face-to-face meeting in line with the provisions that are 
being offered in this amendment with respect to the Department of 
Commerce officials is presently part of the statutory law—not just 
reporting language.

All we are trying to do here is extend it a step further when 
other agency objections were the relevant issue.

Mr. BONKER. Any other discussion on the amendment?
Mr. LAGOMARSINO. Mr. Chairman, I am not clear as to exactly 

what the gentleman is trying to do here. As you pointed out, Mr.
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Chairman, it does impose a new burden, a new set of conditions 
that the administration must comply with

I think, from what I understand, the backlog of applications has 
been cut down considerably over the last number of years. I would 
hate to see us get in a situation where, because of something like 
this, it requires more manpower, more detail; we would start to in 
crease the backlog. Perhaps we ought to hear from the administra 
tion.

Mr. BONKER. Mr Archey, do you want to come forward?
Mr. ARCHEY. I think that basically what Mr. Lagomarsino just 

expressed is basically our concern, as well as what the chairman 
was saying. In essence what I think this is trying to do, if I under 
stand it correctly, is make statutory what is an informal process 
now of this type of situation.

I think if it is put into the statute and had to be adhered to, I 
think it is going to create a considerable administrative burden. 
For example, on denials now, if we deny an application, the asser 
tions of reasons for denial are in the letter The issue of whether or 
not a particular individual is going to be available and things like 
that within a specific period of time, I think is going to create a lot 
of problems for us

Mr. LAGOMARSINO. I yield to the gentleman
Mr. WOLPE I thank the gentleman
I never yet met an agency official who takes kindly to the notion 

of interacting with constituents I am not so sure that is a very per 
suasive kind of response.

The fact of the matter is, as you observed just now, many of 
these informal conversations do take place with Department of 
Commerce officials. A situation brought to my attention was one in 
which other agency objections were the cause of the anticipated 
denial, in the situation where there were clearly simply misunder 
standings that underlay that denial.

All we are trying to do here is facilitate the decisionmaking proc 
ess. In the end, we will save time. It does not mean more manpow 
er, personnel. It is a way of cutting through a lot of additional fre 
quently unnecessary paperwork.

Mr ARCHEY. Mr. Wolpe, all I am saying to you is I am not sure 
it is going to work the way you would like it to work. I think it 
formalizes things, and basically we end up with formalizing a 
system that I think informally has worked fairly well And I think 
that when Defense asserts certain conditions, they do meet with 
people.

I think we do try to be responsible about concerns. I think if it 
comes in, I am not sure it is going to benefit the people you want to 
benefit I think it will be taken literally And I think the informal 
system, where frequently anticipation of a denial for certain rea 
sons—a contractor will come back in knowing what our reserva 
tions might be and amend their application to, in fact, comport 
with what the concerns of another agency might be.

I understand your intent But I say, "I do think we are respon 
sive in this area."

Mr. BONKER. Any further discussion?
Mr LAGOMARSINO. Mr Chairman, I was not able to attend the 

hearings on this bill But my understanding from staff and other
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members of the subcommittee is that there was nothing brought 
forward in the hearings that indicated this was a problem.

As one of your famous fellow party men said not long ago, "If it 
ain't broke, don't fix it."

Mr. WOLPE. If the gentleman would yield on that point, my un 
derstanding is that, in fact, several companies that have had deal 
ings with the Commerce Department had requested response of the 
sort that I am proposing within this amendment.

It is true that was not covered in some of the hearings. But it is 
not because there has not been an expression of concern

Mr BONKER Any further discussion on the amendment? This is 
the amendment offered by the gentleman from Michigan, Mr 
Wolpe.

All in favor say "Aye."
["Ayes" were heard.]
Mr. BONKER Opposed, no.
["Nays" were heard.]
In the opinion of the Chair, the ayes have it.
Any other amendments to section 117?
Mr. ROTH. Mr. Chairman, I don't have an amendment, but I have 

a short statement.
Are there other amendments before we leave this section?
Mr BONKER Any further amendments to section 117?

GAO REPORT ON WEST-WEST LICENSING

Mr. ROTH. Mr. Chairman, I have a very short statement. It re 
lates to something we did yesterday

I think maybe we were under a misunderstanding or placed the 
wrong emphasis on information. The committee did vote earlier to 
eliminate the requirement on licensing requirements for exports to 
Cocom countries. At that time, reference was made to a report by 
the General Accounting Office. It was suggested at that time that 
GAO argued for the elimination of West-West licensing.

I want the record to be clear that GAO did not make such recom 
mendation, although it was one of the options considered. The GAO 
recommended that Congress reexamine the need for licensing of 
high-technology products to Cocom countries and other allies by ex 
ploring various alternatives that would satisfy control objectives 
and reduce or eliminate the burden of licensing.

The recommendation is an equation. It says reduce or eliminate 
the licensing burden by satisfying the national security objectives 
of establishing effective export controls That just doesn't mean for 
the United States. It means effective controls within Cocom by Eu 
ropean and Japanese trading partners.

If the recommendation of this committee became law it would be 
the only Cocom country to have completely eliminated the require 
ment for validated license for all technological exports. This places 
the entire burden of export controls on our Cocom allies

I do not believe that any member of this committee can contend 
that as a group our Cocom partners can administer a level of 
export controls to forestall the diversion of militarily sensitive 
technology to the East. There are ways to significantly eliminate 
the number of export licenses now required by exports to Cocom.
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There are ways to make the distinctions between high- and low- 
level technology exports, and they are identified in the CCL list.

I think we should have given this more consideration. But the 
reason for my statement was just to clear up or change the empha 
sis on the consideration we made at that time.

Thank you, Mr. Chairman.
Mr. BONKER. Thank you, Mr. Roth.
Any amendment to 117?
The clerk will read section 119.
Mr. INGRAM [reading]: Annual Report, Section 118.
Mr. HAMILTON. Mr. Chairman, I ask unanimous consent the sec 

tion be considered as read
Mr. BONKER. Without objection.
Any amendments to section 118?
If there are none, the clerk will read the next section.
Mr. INGRAM [reading]: Technical amendments. Section 119.
Mr. HAMILTON. Mr. Chairman, I ask unanimous consent the sec 

tion be considered as read.
Mr BONKER. Without objection.
Any amendments to section 119?
The clerk will read the next section.
Mr. INGRAM [reading]: Section 120.
Mr. HAMILTON. Mr. Chairman, I ask unanimous consent the sec 

tion be considered as read.
Mr. BONKER. Without objection.
Any amendments to section 120?
The gentleman from California.

AUTHORIZATION OF FUNDS FOR OFFICE OF FOREIGN AVAILABILITY

Mr. ZSCHAU. I have an amendment at the desk.
Mr. BONKER. The staff will distribute the amendment.
The clerk will read the amendment.
Mr. INGRAM. Amendment, page 32, line 11.
Mr. ZSCHAU. Mr. Chairman, I ask unanimous consent the amend 

ment be considered as read, printed in the record and open to 
amendment at any point.

Mr. BONKER. Without objection.
[The amendment follows:]

AMENDMENT TO H R 2971 OFFERED BY MR ZSCHAU
Page 32, line 11, strike out "$22,500,000" and insert in lieu thereof "$24,600,000" 
Page 32, line 13, insert ", $2,100,000 shall be available only for foreign availability 

assessments under sections 5(f) and 5(h)(6) of this Act,"
The gentleman may proceed.
Mr. ZSCHAU. I have spoken several times about the frustration 

that U.S. companies have when they are prohibited from exporting 
or they are delayed in exporting while their foreign trading part 
ners are freely exporting

I think one of the most constructive changes in this bill was to 
put increased emphasis on determining instances of foreign avail 
ability. We did that in two ways: By putting the burden of proof on 
the Department of Commerce when an instance of foreign avail 
ability is argued by an exporter. The Department of Commerce
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would either have to disprove it or would have to negotiate it away 
within a period of time, and we also recognized that this was so im 
portant that we should have an Office of Foreign Availability.

Those changes, I think, are very constructive.
What we did not do, however, is take into account the resources 

that would be required for this. My amendment is merely a recog 
nition that it takes money to do this extra work. I have tried to 
analyze what I think it would require in order to get the job done.

I have estimated that it would take about $2 1 million per year, 
so my amendment merely increases the authorization by that 
amount, $2.1 million per year, and then specifically indicates that 
the $2.1 million would be available only for foreign availability as 
sessments under the provisions of the bill

Mr. BONKER. The Chairman supports the gentleman's amend 
ment We are establishing a new Office of Foreign Availability as a 
result of Mr. Roth's earlier action. I think it is appropriate that we 
give them a budget.

Any further discussion?
Mr. BEREUTER. Mr. Chairman, just a point of clarification.
The second part of the a mendment—where is that inserted? Is it 

a replacement?
Mr. ZSCHAU In section 120, there is a section that gives the over 

all total amount That amount would be increased by the $2.1 mil 
lion, and then it gives a breakdown, and currently the breakdown 
is $15 million for enforcement and $7 5 million for other activities.

Between those two would be the second part, which would make 
it read $15 million for enforcement, $2 1 million for foreign avail 
ability, and $7.5 million for other activities.

Mr. BEREUTER. So the actual insert on line 13 would come after 
$15 million

Mr. ZSCHAU. It would come after the word "enforcement "
Mr. BEREUTER On line 13.
Mr. ZSCHAU. Yes.
Mr. BEREUTER. I thank the gentleman.
Mr. BONKER Any further discussion?
Hearing none, I call for the vote on the amendment offered by 

the gentleman from California.
All in favor say "aye."
["Ayes" were heard.]
Opposed, no.
[No response ]
The amendment passes.
Any further amendments to the section?
Mr. ROTH. Mr. Chairman, yesterday we reserved time for Mr. 

Winn's amendment. Mr Winn is not here today Essentially what 
it does is drop OTA and inserts General Accounting Office.

Mr. BONKER I understand the amendment which will be distrib 
uted at this time is noncontroversial.

BARTER OF AGRICULTURAL PRODUCTS FOR PETROLEUM

Mr. LEACH. Mr. Chairman, I have an amendment at the desk. 
Mr. BONKER. Would the staff distribute Mr. Leach's amendment? 
The clerk will read.
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Mr INGRAM [reading]- Amendment to H R 2971, offered by Mr 
Leach

Mr. LEACH I ask unanimous consent that the amendment be 
considered as read

Mr. BONKER. Without objection.
[The amendment follows ]

AMENDMENT TO H R 2971 OFFERED BY MR LEACH OF IOWA 
Page 35, add the following after line 10

BARTER ARRANGEMENTS

SEC 203 (a) The President shall, not later than 180 days after the date of the 
enactment of this Act, submit to the Congress a contingency plan for the promotion 
of exports of agricultural commodities through the bartering of surplus agricultural 
commodities produced in the United States for petroleum and petroleum products, 
and for other materials vital to the national interest, which are produced abroad, 
and make recommendations as to the feasibility of implementing such bartering

(b) Notwithstanding any other provision of law, the President is authorized—
(1) to barter stocks of agricultural commodities acquired by the Government 

for petroleum and petroleum products, and for other materials vital to the na 
tional interest, which are produced abroad, in situations in which sales would 
otherwise not occur, and

(2) to purchase petroleum and petroleum products, and other materials vital 
to the national interest, which are produced abroad and acquired by persons in 
the United States through barter for agricultural commodities produced in and 
exported from the United States through normal commercial trade channels

(c) The President shall take steps to insure that any barters described in subsec 
tions (a) and (bXD and any purchases authorized by subsection (b)(2) safeguard exist 
ing export markets for agricultural commodities operating on conventional business 
terms from displacement by barters described in subsections (a), (b)(l), and (b)(2)

Mr. LEACH Mr. Chairman, all this amendment does is make one 
requirement of the Executive which is, that it make a report to 
Congress relating to the feasibility of bartering.

Second, it authorizes the Executive to barter agricultural prod 
ucts at the Executive's discreation for petroleum and other strate 
gic goods I personally think this approach makes a good deal of 
sense. It simply gives the executive authority in some ways that 
the Executive does not currently have, and I would urge its adop 
tion

Mr BONKER I have discussed this amendment with the gentle 
man on an earlier occasion and support it.

Any further discussion on the amendment? If not, all in favor 
say "aye "

["Ayes" were heard.]
Opposed, no.
The amendment is adopted
I think we ought to vote on Mr. Winn's amendment.
[The amendment follows:]

AMENDMENTS TO H R 2971 OFFERED BY MR ROTH FOR MR WINN
Page 14, strike out lines 20 through 23 and insert in lieu thereof the following
"(B) The General Accounting Office shall evaluate the
Page 15, on lines 2, 7, 11, 12, and 22, strike out "task force" and insert in lieu 

thereof "General Accounting Office"
Page 15, line 8, insert "representatives of the General Accounting Office designat 

ed by the Comptroller General" after "and"
Page 15, line 14, strike out "The" and all that follows through line 19
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Mr ROTH. Mr. Chairman—it is a very simple amendment. I just 
take out OTA and insert GAO.

Mr. BONKER. OK Any discussion on the gentleman's amend 
ment?

Hearing none, all in favor say aye.
["Ayes" were heard.]
Opposed, no.
[No response.]
The amendment passes.
Without objection, the Chair will introduce a clean bill incorpo 

rating the actions taken by the full committee on H.R 2971.
Hearing no objection, so ordered.
We have concluded markup on H.R. 2971. A clean bill will be in 

troduced. 1
The committee is adjourned.
[Whereupon, at 12:05 p.m., the committee adjourned.]

1 The text of the clean bill, H R 3231, is contained in app 1
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H. R. 2761
To amend the authorities contained in the Export Administration Act of 1979, 

and for other purposes

IN THE HOUSE OF REPRESENTATIVES
APBIL 27, 1983

Mr. BONKEE (for himself, Mr MICA, Mr BAENES, Mr FBIGHAN, Ms SNOWE, 
Mr GEJDENSON, Mr WOLPE, Mr BEBMAN, Mr BBBEUTEB, and Mr 
ZSCHAU) introduced the following bill, which was referred jointly to the 
Committees on Foreign Affairs and Rules

A BILL
To amend the authorities contained in the Export 

Administration Act of 1979, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 fives of the United States of America in Congress assembled,

3 SHOBT TITLE

4 SECTION 1. This Act may be cited as the "Export Ad-

5 ministration Amendments Act.of 1983".

6 TITLE I—AMENDMENTS TO EXPORT

7 ADMINISTRATION ACT OF 1979

8 SEC. 101. For purposes of this title, the Export Admin-

9 istration Act of 1979 shall be referred to as "the Act".

(1381)
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1 SEC. 102. (a) Section ll(b) of the Act (50 U.S.C. App.

2 2410(b)) is amended by inserting after paragraph (2) the fol-

3 lowing new paragraphs:

4 "(3) Any person who conspires or attempts to export

5 anything contrary to any provision of this Act or any regula-

6 tion, order, or license issued under this Act shall he subject to

7 the penalties set forth in subsection (a), except that in the

8 case of a violation of an export control imposed under section

9 5 of this Act, such person shall be subject to the penalties set

10 forth in paragraph (1) of this subsection.

11 "(4) Any person who possesses any goods or technol-

12 ogy—

13 "(A) with the intent to export such goods or tech-

14 nology in violation of an export control imposed under

15 section 5 or 6 of this Act or any regulation, order, or

16 license issued with respect to such control; or

17 "(B) knowing or having reason to believe that the

18 goods or technology would be so exported;

19 shall, in the case of a violation of an export control imposed

20 under section 5, be subject to the penalties set forth in para-

21 graph (1) of this subsection and, in the case of a violation of

22 an export control imposed under section 6, shall be subject to

23 the penalties set forth in subsection (a).".

24 (b) Section ll(c)(2) of the Act is amended by adding at

25 the end thereof the following new subparagraph:
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1 "(D) An exception to any order issued under this Act

2 which revokes the authority of a United States person to

3 export goods or technology may not be made unless the

4 Committee on Foreign Affairs of the House of Representa-

5 tives and the Committee on Banking, Housing, and Urban

6 Affairs of the Senate are first consulted concerning the ex-

7 ception.".

8 (c) Section ll(e) of the Act is amended by inserting "or

9 any property interest or proceeds forfeited pursuant to sub-

10 section (0" after "subsection (c)".

11 (d) Section 11 of the Act is amended—

12 (1) by redesignating subsections (0 and (g) as sub-

13 sections (g) and (h), respectively; and

14 (2) by inserting after subsection (e) the following

15 new subsection-

16 "(f) FOBFEITUBE OF PBOPEETY INTEREST AND PBO-

17 CEEDS.—Any person who is convicted of a violation of an

18 export control imposed under section 5 of this Act shall, in

19 addition to any other penalty, forfeit to the United States (A)

20 any property interest that person has in the goods or technol-

21 ogy that were the subject of the violation or that were used

22 to facilitate the commission of the violation, and (B) any pro-

23 ceeds derived directly or indirectly by that person from the

24 transaction from which the violation arose.".
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1 (e) Section ll(h) of the'Act, as redesignated by subsec-

2 tion (d) of this section, is amended by striking out "or (f)" and

3 inserting in lieu thereof "(f), or (g)".

4 ENFORCEMENT AUTHORITY

5 SEC. 103. Section 12(a) of the Act (50 U.S.C. App.

6 2411 (a)) is amended—

7 (1) by inserting "(1)" immediately before the first

8 sentence; and

9 (2) by adding at the end thereof the following new

10 paragraphs:

11 "(2) The Secretary may designate any officer or em-

12 ployee of the Department of Commerce to do the following in

13 carrying out enforcement authorities under this Act:

14 "(A) Execute any warrant or other process issued

15 by a court or officer of competent jurisdiction with re-

16 spect to the enforcement of the provisions of this Act.

17 "(B) Make arrests without warrant for any viola-

18 tion of this Act committed in his or her presence or

19 view, or if the officer or employee has probable cause

20 to believe that the person to be arrested has committed

21 or is committing such a violation.

22 "(C) Search without warrant or process any

23 person, place, or vehicle on which, and any baggage in

24 which, the officer or employee has probable cause to
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1 believe there are goods or technology being exported

2 or about to be exported in violation of this Act.

3 "(D) Seize without warrant or process any goods

4 or technology which the officer or employee has prob-

5 able cause to believe have been, are being, or are

6 about to be exported in violation of this Act.

7 "(E) Carry firearms in carrying out any activity

8 described in subparagraphs (A) through (D).

9 "(3)(A) Notwithstanding any other provision of law, the

10 authority of customs officers with respect to violations of this

11 Act shall be limited to (i) inspection of or other search for and

12 detention and seizure of goods or technology at those places

13 in which such officers are authorized by law to conduct such

14 searches, detentions, and seizures, and (ii) any investigation

15 conducted prior to such inspection, search, detention, or sei-

16 zure. Upon seizure by any customs officer of any goods or

17 technology in the enforcement of this Act, the matter shall be

18 referred to the Department of Commerce for further investi-

19 gation and other appropnate action under this Act.

20 "(B) In conducting inspections of goods and technology

21 in the enforcement of this Act, the United States Customs

22 Service shall limit those inspections to goods and technology

23 with respect to which the Customs Service has received spe-

24 cific information of possible violations of this Act, and shall

25 not conduct random inspections which would result in the
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1 detainment of shipments of goods or technology that are in

2 full compliance with this Act.

3 "(C) Notwithstanding any other provision of law, not

4 more than $15,000,000 may be expended by the United

5 States Customs Service in any fiscal year in the enforcement

6 of export controls

7 "(4) All provisions of law relating to the seizure, forfeit-

8 ure, and condemnation of articles for violation of the customs

9 laws, the disposition of such articles or the proceeds from the

10 sale thereof, and the remission or mitigation of such forfeit-

11 ures, shall apply to the seizures and forfeitures incurred, or

12 alleged to have been incurred, under the provisions of this

13 subsection or section ll(f) of this Act, insofar as such provi-

14 sions of law are applicable and not inconsistent with the pro-

15 visions of this subsection or section ll(f) of this Act; except

16 that all powers, rights, and duties conferred or imposed by

17 the customs laws upon any officer or employee of the Depart-

18 ment of the Treasury shall, for the purposes of this subsection

19 and section 1 l(f) of this Act, be exercised or performed by the

20 Secretary or by such persons as the Secretary may desig-

21 nate.".

22 TYPES OF LICENSES

23 SEC. 104. Section 4(a)(2) of the Act (50 U.S.C. App.

24 2403(a)(2)) is amended to read as follows-



1387

1 "(2) Licenses authorizing multiple exports, issued

2 pursuant to an application by the exporter, in lieu of a

3 validated license for each such export, including but

4 not limited to the following:

5 "(A) A qualified general license, authorizing

6 exports of goods for approved end uses.

7 "(B) A distribution license, authorizing ex-

8 ports of goods to approved distributors or users of

9 the goods.

10 "(C) A project license, authorizing exports of

11 goods or technology for a specified activity.

12 "(D) A service supply license, authorizing

13 exports of spare or replacement parts for goods

14 previously exported.

15 "(E) A comprehensive operations license,

16 authorizing exports of goods or technology be-

17 tween a domestic concern and any foreign subsidi-

18 ary or affiliate of that concern.".

19 NATIONAL SECURITY CONTROLS

20 SEC. 105. (a) Section 5(b) of the Act is amended by

21 adding at the end thereof the following new sentence: "No

22 authority or permission to export may be required under this

23 section before goods or technology are exported in the case of

24 exports to a country which maintains export controls on such

25 goods or technology cooperatively with the United States,
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1 except that the Secretary may by regulation require any

2 person exporting any such goods or technology which are

3 otherwise subject to export controls under this section to

4 notify the Department of Commerce of those exports.".

5 (b) Section 5(b) of the Act is further amended—

6 (1) by inserting "(1)" immediately before the first

7 sentence; and

8 (2) by adding at the end thereof the following new

9 paragraph- 

10 "(2) A department or agency may not recommend denial

11 of an application to export to the People's Republic of China

12 any good or technology subject to an export control under

13 this section solely on the basis of the technical level of that

14 good or technology if that technical level does not exceed

15 twice the technical level that department or agency would

16 approve for export of that good or technology to a country to

17 which exports of that good or technology are subject to the

18 strictest controls under this section. The preceding sentence

19 shall not apply to exports of any goods or technology—

20 "(A) which are intended for a nuclear related end-

21 use or end-user;

22 "(B) which have been identified pursuant to sec-

23 tion 309(c) of the Nuclear Non-Proliferation Act of

24 1978 as items which could, if used for purposes other
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1 than those for which the export is intended, be of sig-

2 nificance for nuclear explosive purposes; or

3 "(C) which are otherwise subject to the proce-	i
4 dures established pursuant to section 309(c) of the Nu-

5 clear Non-Proliferation Act of 1978.".

6 (c) Section 5 of the Act is amended by adding at the end

7 thereof the following new subsections:

8 "(m) REMOVAL OF CERTAIN CONTROL.—(1) In any

9 case in which during any 1-year period in which export li-

10 cense applications have been filed for the export of a good

11 subject to an export control under this section, all such li-

12 cense applications have been approved, the Secretary shall,

13 at the end of that 1-year period, remove the export control on

14 exports of that good.

15 "(2) This subsection shall not apply to export controls

16 which the United States maintains cooperatively with any

17 other country.

18 "(n) GOODS CONTAINING MICROPROCESSORS.—

19 Export controls may not be imposed under this section on a

20 good solely on the basis that the good contains a nonrepro-

21 grammable jmbedded microprocessor An export control may

22 be imposed under this section on a good containing such a

23 microprocessor only on the basis that the functions of the

24 good itself are such that the good, if exported, would make a

25 significant contribution to the military potential of any other
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1 country or combination of countries which would prove detri-

2 mental to the national security of the United States.".

3 FOREIGN AVAILABILITY

4 SBC. 106. (a) Section 4(c) of the Act (50 U.S.C. App.

5 2403(c)) is amended—

6 (1) by striking out "foreign policy or"; and

7 (2) by striking out ", unless" and all that follows

8 through the end of the sentence and inserting in lieu

9 thereof a period.

10 (b) Section 5(f)(4) of the Act (50 U.S.C. App. 2404(f)(4))

11 is amended by striking out the first sentence and inserting in

12 lieu thereof the following- "In any case in which export con-

13 trols are maintained under this section notwithstanding for-

14 eign availability, on account of a determination by the Presi-

15 dent that the absence of the controls would prove detrimental

16 to the national security of the United States, the President

17 shall take the necessary steps to conduct negotiations with

18 the governments of the appropriate foreign countnes for the

19 purpose of eliminating such availability. If, within 6 months

20 after the President's determination, the foreign availability

21 has not been eliminated, the Secretary may not, after the end

22 of that 6-month period, require a validated license for the

23 export of the goods or technology involved.".

24 (c) Section 5(f)(3) of the Act is amended to read as fol-

25 lows:
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1 "(3) With respect to export controls imposed under this

2 section, in making any determination of foreign availability,

3 the Secretary shall accept the representations of applicants

4 unless such representations are contradicted by reliable evi-

5 dence, including scientific or physical examination, expert

6 opinion based upon adequate factual information, and intelli-

7 gence information.".

8 (d) Section 5(h)(6) of the Act is amended by striking out

9 "and provides adequate documentation" and all that follows

10 through the end of the paragraph and inserting in lieu thereof

11 the following, "the technical advisory committee shall submit

12 that certification to the Congress at the same time the certifi-

13 cation is made to the Secretary, together with the documen-

14 tation for the certification, in accordance with the procedures

15 established pursuant to subsection (f)(l) of this section. The

16 Secretary shall investigate the foreign availability so certified

17 and, not later than 90 days after the certification is made,

18 shall submit a report to the technical advisory committee and

19 the Congress stating that (A) the Secretary has removed the

20 requirement of a validated license for the export of the goods

21 or technology, on account of the foreign availability, (B) the

22 Secretary has recommended to the President that negotia-

23 tions be conducted to eliminate the foreign availability, or (C)

24 the Secretary has determined on the basis of the investigation

25 that the foreign availability does not exist. To the extent nee-
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1 essary, the report may be submitted on a classified basis. In

2 any case in which the Secretary has recommended to the

3 President that negotiations be conducted to eliminate the for-

4 eign availability, the President shall take the necessary steps

5 to conduct such negotiations with the governments of the ap-

6 propriate foreign countries. If, within 6 months after the Sec-

7 retary submits such report to the Congress, the foreign avail-

8 ability has not been eliminated, the Secretary may not, after

9 the end of that 6-month period, require a validated license for

10 the export of the goods or technology involved."

11 CONSULTATION WITH OTHEB COUNTRIES, BEPOET TO

12 CONGRESS

13 SEC 107 (a) Section 6 of the Act (50 U.S C. App

14 2405) is amended—

15 (1) by redesignating subsections (d) through (k) as

16 subsections (e) through (1), respectively; and

17 (2) by inserting after subsection (c) the following

18 new subsection-

19 "(d) CONSULTATION WITH OTHER COUNTRIES.—

20 Before export controls are imposed under this section, the

21 President shall consult with the countries with which the

22 United States maintains export controls cooperatively, and

23 with such other countries as the President considers appro-

24 priate, with respect to the criteria set forth in subsection (b)
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1 and such other matters as the President Considers appropri-

2 ate.".

3 (b) Section 6(f) of the Act, as redesignated by subsection

4 (a)(l) of this section, is amended—

5 (1) in the second sentence by striking out "submit

6 with such notification" and inserting in lieu thereof ",

7 not later than 10 days after the export controls are so

8 imposed, expanded, or extended, submit to the Con-

9 gress";

10 (2) in paragraph (1), by striking out "and" after

11 the semicolon;

12 (3) in paragraph (2), by striking out "(d)" and in-

13 serting in lieu thereof "(e)" and by redesignating such

14 paragraph as paragraph (3); and

15 (4) by inserting after paragraph (1) the following

16 new paragraph:

17 "(2) the extent and results of the consultation

18 with industry pursuant to subsection (c) and of the con-

19 sultation with other countries pursuant to subsection

20 (d); and".

21 (c) Section 6(i) of the Act, as redesignated by subsection

22 (a)(l) of this section, is amended by striking out "(0, and (g)"

23 and inserting in lieu thereof "(e), (g), and (h)".
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1 EFFECT OF CONTROLS ON EXISTING CONTRACTS AND

2 LICENSES

3 SEC. 108. (a) Section 6 of the Act (50 U.S.C. App.

4 2405), as amended by section 107 of this Act, is further

5 amended by adding at the end thereof the following new sub-

6 section.

7 "(rn) EFFECT OF CONTROLS ON EXISTING CON-

8 TRACTS AND LICENSES.—Any export controls imposed

9 under this section shall not affect any contract to export en-

10 tered into before the date on which such controls are imposed

11 or any validated license issued before such date. For purposes

12 of this subsection, the term 'contract to export' includes, but

13 is not limited to, an export sales agreement and an agree-

14 ment to invest in an enterprise which involves the export of

15 goods or technology.".

16 (b) Section 7 of the Act (50 App. 2406) is amended by

17 adding at the end thereof the following new subsection-

18 "(k) EFFECT OF CONTROLS ON EXISTING CON-

19 TRACTS.—Any export controls imposed under this section

20 shall not affect any contract to export entered into before the

21 date on which such controls are imposed, including any con-

22 tract to harvest unprocessed western red cedar (as^defined in

23 subsection (i)(4) of this section) from State lands, the perform-

24 ance of which contract would make the red cedar available

25 for export. For purposes of this subsection, the term 'contract
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1 to export' includes, but is not limited to, an export sales

2 agreement and an agreement to invest in an enterprise which

3 involves the export of goods or technology.".

4 (c) The amendment made by subsection (a) shall not

5 apply to export controls imposed before the date of the enact-

6 ment of this Act. The amendment made by subsection (b)

7 shall apply to export controls in effect on the date of the

8 enactment of this Act and export controls imposed after such

9 date.

10 EXEMPTION FROM FOREIGN POLICY CONTROLS

11 SEC. 109. Section 6(g) of the Act (50 U S.C App.

12 2405(g)), as redesignated by section 107(a)(l) of this Act, is

13 amended—

14 (1) in the subsection catchline by striking out

15 "and for Certain Food Exports" and inserting in lieu

16 thereof ", Certain Food Exports, and Certain Dona- 

17 tions";

18 (2) in the first sentence by striking out the period

19 and inserting in lieu thereof ", and this section does

20 not authorize export controls on donations of goods,

21 such as food or clothing, intended to be used to meet

22 basic human needs. It is the intent of the Congress

23 that the President not impose export controls under

24 this section on any goods or technology if he deter-

25 mines that the principal effect of the export of such
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1 goods or technology would be to help meet basic

2 human needs ";

3 (3) by striking out the sixth sentence; and

4 (4) in the seventh sentence by striking out "or of

5 food" and inserting in lieu thereof ", of food, or of do-

6 nations of goods".

7 FOREIGN POLICY CONTROLS AUTHORITY

8 SEC. 110. (a) The first sentence of section 6(a)(l) of the

9 Act (50 U.S.C. App. 2405(a)(l)) is amended to read as fol-

10 lows: "In order to carry out the policy set forth in paragraph

11 (2)(B), (7), or (8) of section 3 of this Act, the President may

12 prohibit or curtail the exportation from the United States of

13 any goods, technology, or other information produced in the

14 United States, to the extent necessary to further significantly

15 the foreign policy of the United States or to fulfill its declared

16 international obligations."

17 (b) Section 6 of the Act, as amended by sections 107

18 and 108 of this Act, is further amended by adding at the end

19 thereof the following new subsection:

20 "(n) EXPANDED AUTHORITY To IMPOSE CON-

21 TROLS.—(1) In any case in which the President determines

22 that it is necessary to impose controls under this section—

23 "(A) with respect to goods, technology, other in-

24 formation, or persons other than that authorized by

25 subsection (a)(l); or
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1 "(B) without any limitation contained in subsec-

2 tion (c), (d), (e), (g), (h), or (m) of this section,

3 the President may impose those controls only if the President

4 submits that determination to the Congress, together with a

5 report pursuant to subsection (f) of this section with respect

6 to the proposed controls, and only if a joint resolution is en-

7 acted authorizing the imposition of those controls. If such a

8 joint resolution is introduced in either House of Congress

9 within 30 days of continuous session after Congress receives

10 the determination and report of the President, that joint reso-

11 lution shall he considered in the Senate and House of Repre-

12 sentatives in accordance with paragraphs (3) through (6) of

13 this subsection.

14 "(2) For purposes of this subsection, the term 'joint res-

15 olution' means a joint resolution the matter after the resolv-

16 ing clause of which is as follows: 'That the Congress, having

17 received on a determination of the President

18 under section 6(n)(l) of the Export Administration Act of

19 1979 with respect to the export controls which are set forth

20 in the report submitted to the Congress with that determina-

21 tion, authorizes the President to impose those export con-

22 trols.', with the date of the receipt of the determination and

23 report inserted in the blank.

24 "(3) A joint resolution once introduced shall immediate-

25 ly be referred to the Committee on Banking, Housing, and
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1 Ur'.an Affairs of the Senate and the Committee on Foreign

2 Affairs of the House of Representatives If either such com-

3 mittee has not reported the joint resolution at the end of 30

4 days of continuous session after its referral, such committee

5 shall be deemed to be discharged from further consideration

6 of the resolution.

7 "(4) When the committee has reported, or has been dis-

8 charged from further consideration of, a joint resolution, it is

9 at any time thereafter in order (even though a previous

10 motion to the same effect has been disagreed to) for any

11 Member of the respective House to move to proceed to the

12 consideration of the resolution The motion is highly privi-

13 leged and is not debatable. The motion shall not be subject to

14 amendment, or to a motion to postpone, or to a motion to

15 proceed to the consideration of other business. A motion to

16 reconsider the vote by which the motion is agreed to or disa-

17 greed to shall not be in order. If a motion to proceed to the

18 consideration of the resolution is agreed to, the resolution

19 shall remain the unfinished business of the respective House

20 until disposed of.

21 "(5) Debate on the joint resolution, and on all debatable

22 motions and appeals in connection therewith, shall be limited

23 to not more than ten hours, which shall be divided equally

24 between individuals favoring and individuals opposing the

25 resolution. A motion further to limit debate is in order and
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1 not debatable. An amendment to a motion to postpone, or a

2 motion to recommit the resolution, or a motion to proceed to

3 the consideration of other business shall not be in order. A

4 motion to reconsider the vote by which the resolution is

5 agreed to or disagreed to shall not be in order. No amend-

6 ment to the resolution is in order.

7 "(6) Appeals from the decisions of the Chair relating to

8 the application of the rules of the Senate or the House of

9 Representatives, as the case may be, to the procedure relat-

10 mg to such a joint resolution shall be decided without debate.

11 "(7) For purposes of this subcommittee—

12 "(A) continuity of session is broken only by an ad-

13 journment of Congress sine die, and

14 "(B) the days on which either House is not in ses-

15 sion because of an adjournment of more than 3 days to

16 a day certain are excluded in the computation of any

17 period of time in which Congress is in continuous ses-

18 sion

19 "(8) The provisions of this subsection are enacted by the

20 Congress—

21 "(A) as an exercise of the rulemaking power of

22 the Senate and the House of Representatives, respec-

23 tively, and as such they are deemed a part of the rules

24 of each House, respectively, but applicable only with

25 respect to the procedure to be followed in that House
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1 in the case of resolutions described in paragraph (2) of

2 this subsection; and they supersede other rules only to

3 the extent that they are inconsistent therewith; and

4 "(B) with full recognition of the constitutional

5 right of either House to change the rules (so far as re-

6 lating to the procedure of that House) at any time, in

7 the same manner and to the same extent as in the case

8 of any other rule of that House "

9 (c) The amendments made by subsections (a) and (b) of

10 this section shall not apply to export controls imposed under

11 section 6 of the Act before the date of the enactment of this

12 Act which are extended before the date of the enactment of

13 this Act which are extended in accordance with such section

14 6 or on or after such date of enactment,

15 REFINED PETROLEUM PRODUCTS

16 SEC 111. Section 7(a)(l) of the Act (50 U.S.C. App.

17 2406(e)(l)) is amended in the first sentence by striking out

18 "No" and inserting in lieu thereof "In any case in which the

19 President determines that it is necessary to impose export

20 controls on refined petroleum products in order to carry out

21 the policy set forth in section 3(2)(C) of this Act, the Presi-

22 dent shall also notify the Congress of that determination. The

23 President shall also notify the Congress if and when he deter-

24 mines that such export controls are no longer necessary.
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1 During any period in which a determination that such export

2 controls are necessary is in effect, no".

3 LICENSING PROCEDURES

4 SEC. 112. (a) Section 10(0(3) of the Act (50 U S C.

5 App. 2409(0(3)) is amended—

6 (1) in the first sentence—

7 (A) by inserting "the proposed" before

8 "denial" the first two places it appears, and

9 (B) by striking out "denial" the third place it

10 appears and inserting in lieu thereof "determina-

11 tion to deny the application"; and

12 (2) by inserting after the first sentence the follow-

13 ing new sentence: "The Secretary shall allow the ap-

14 plicant at least 30 days to respond to the Secretary's

15 determination before the license application is denied ".

16 (b) Section 10 of the Act is amended—

17 (1) in the section heading by adding "; Other In-

18 quiries" after "Applications"; and

19 (2) by adding at the end thereof the following new

20 subsections:

21 "(k) CHANGES IN REQUIREMENT FOR APPLICA-

22 TIONS.—Except as provided in subsection (b)(3) of this sec-

23 tion, in any case in which, after a license application is sub-

24 mitted, the Secretary changes the requirements for such a

25 license application, the Secretary may request appropriate



1402

1 additional information of the applicant, but the Secretary may

2 not return the application to the applicant without action be-

3 'cause it fails to meet the changed requirements

4 "(1) OTHER INQUIRIES.—In any case in which the Sec-

5 retary receives a written request asking for the proper classi-

6 fication of a good or technology on the commodity control

7 list, the Secretary shall inform the person making the request

8 of the proper classification within 60 days after receipt of the

9 request.".

10 ANNUAL REPORT

11 SEC 113 Section 14 of the Act (50 U S.C App 2413)

12 is amended—

13 (1) by redesignating paragraphs (11) through (20)

14 as paragraphs (12) through (21), respectively, and

15 (2) by inserting after paragraph (10) the following

16 new paragraph/

17 "(11) the removal of export controls on goods

18 pursuant to section 5(m);".

19 TECHNICAL AMENDMENTS

20 SEC 114 (a) Section 7(i)(l) of the Act (50 U.S.C. App.

21 2406(i)(l)) is amended in the last sentence by inserting "har-

22 vested from State or Federal lands" after "red cedar logs".

23 (b) Section 17(a) of the Act (50 U S 0 App. 2416(a)) is

24 amended by striking out "Nothing" and inserting in lieu

25 thereof "Except as otherwise provided in this Act, nothing".
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1 (c) Section 38(e) of the Arms Export Control Act (22

2 U.S.C. 2778(e)) is amended by striking out "(f)" and insert-

3 ing in lieu thereof "(g)"

4 AUTHORIZATION OF APPROPRIATIONS

5 SEC. 115 (a) Section 18 of the Act (50 U.S C. App.

6 2417) is amended to read as follows 1

7 "AUTHORIZATION OF APPROPRIATIONS

8 "SEC. 18 (a) REQUIREMENT OF AUTHORIZING LEGIS-

9 LATION.—(1) Notwithstanding any other provision of law,

10 money appropriated to the Department of Commerce for ex-

11 penses to carry out the purposes of this Act may be obligated

12 or expended only if—

13 "(A) the appropriation thereof has been previously

14 authorized by law enacted on or after the date of the

15 enactment of the Export Administration Amendments

16 Act of 1983; or

17 "(B) the amount of all such obligations and ex-

18 penditures does not exceed an amount previously pre-

19 scribed by law enacted on or after such date.

20 "(2) To the extent that legislation enacted after the

21 making of an appropriation to carry out the purposes of this

22 Act authorizes the obligation or expenditure thereof, the hmi-

23 tation contained in paragraph (1) shall have no effect

24 "(3) The provisions of this subsection shall not be super-

25 seded except by a provision of law enacted after the date of

28-755 0-86-45
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1 the enactment of the Export Administration Amendments

2 Act of 1983 which specifically repeals, modifies, or super-

3 sedes the provisions of this subsection.

4 "(b) AUTHORIZATION.—There are authorized to be ap-

5 propnated to the Department of Commerce to carry out the

6 purposes of this Act—

7 "(1) $22,500,000 for each of the fiscal years

8 1984 and 1985, of which for each such fiscal year

9 $15,000,000 shall be available only for enforcement,

10 and $7,500,000 shall be available for all other activi-

11 ties under this Act; and

12 "(2) such additional amounts for each such fiscal

13 year as may ,be necessary for increases in salary, pay,

14 retirement, other employee benefits authorized by law,

15 and other nondiscretionary costs.".

16 (b) The amendment made by subsection (a) shall take

17 effect on October 1, 1983.

18 • TERMINATION OF AUTHORITY

19 SEC. 116. Section 20 of the Act (50 U.S.C. App. 2419)

20 is amended to read as follows:

21 "TERMINATION DATE

22 "SEC. 20. The authority granted by this Act terminates

23 on September 30, 1985 ".
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1 HOUKS OF OFFICE OF EXPOBT ADMINISTRATION

2 SEC. 117 The Secretary shall modify the office hours of

3 the Office of Export Administration of the Department of

4 Commerce on at least four days of each workweek so as to

5 accommodate communications to the Office by exporters

6 throughout the continental United States during the normal

7 business hours of those exporters

8 TITLE II—EXPORT PROMOTION PROGRAMS

9 REQUIREMENT OF PRIOR AUTHORIZATION

10 SEC. 201 (a) Notwithstanding any other provision of

11 law, money appropriated to the Department of Commerce for

12 expenses to carry out any export promotion program may be

13 obligated or expended only if—

14 (1) the appropriation thereof has been previously

15 authorized by law enacted on or after the date of the

16 enactment of this Act; or

17 (2) the amount of all such obligations and expend-

18 itures does not exceed an amount previously prescribed

19 by law enacted on or after such date.

20 (b) To the extent that legislation enacted after the

21 making of an appropriation to carry out any export promotion

22 program authorizes the obligation or expenditure thereof, the

23 limitation contained in subsection (a) shall have no effect.

24 (c) The provisions of this section shall not be superseded

25 except by a provision of law enacted after the date of the
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1 enactment of this Act which specifically repeals, modifies, or

2 supersedes the provisions of this section.

3 (d) For purposes of this title, the term "export promo-

4 tion program" means any activity of the Department of Com-

5 merce designed to stimulate or assist United States busmess-

6 es in marketing their goods and services abroad competitively

7 with businesses from other countries, including but not

8 limited to—

9 (1) trade development (except for the trade adjust-

10 ment assistance program) and dissemination of foreign

11 marketing opportunities and other marketing informa-

12 tion to United States producers of goods and services,

13 including the expansion of foreign markets for United

14 States textiles and apparel and any other United States

15 products,

16 (2) the development of regional and multilateral

17 economic policies which enhance United States trade

18 and investment interests, and the provision of market-

19 ing services with respect to foreign countries and

20 regions,

21 (3) the exhibition of United States goods in other

22 countries; and

23 (4) the operations of the United States Commer-

24 cial Service and the Foreign Commercial Service, or

25 any successor agency
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1 AUTHORIZATION OF APPROPRIATIONS

2 SEC. 202. There is authorized to be appropriated for

3 each of the fiscal years 1984 and 1985 to the Department of

4 Commerce to carry out export promotion programs

5 $100,458,000.
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98TH CONGRESS 
IST SESSION H.R. 2500

To amend and reauthorize the Export Administration Act of 1979

IN THE HOUSE OF REPRESENTATIVES
APRIL 12, 1983

Mr ROTH (for himself and Mr BONKER) (by request) introduced the following 
bill, which was referred to the Committee on Foreign Affairs

A BILL
To amend and reauthorize the Export Administration Act of

1979

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 AMENDMENTS TO FINDINGS

4 SECTION 1 Section 2 of Public Law 96-72 is amended

5 as follows'

6 (1) by striking in paragraph (3), "which would

7 strengthen the Nation's economy.", and substituting in

8 lieu thereof, "consistent with the economic security,

9 and foreign policy objectives of the United States ",
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1 (2) by striking paragraph (5), redesignating para-

2 graph (4) as paragraph (5), and redesignating para-

3 graphs (7)-(9) as paragraphs (8)-(10), respectively; and

4 (3) by inserting after paragraph (3)

5 "(4) Availability from foreign sources of goods and

6 technology that are controlled by the United States to

7 protect its national security can adversely affect that

8 security."; and

9 (4) by inserting after paragraph (6),

10 "(7) The transfer of critical commodities and tech-

11 nical data has made a significant contribution to the

12 military potential of other countnes that has been det-

13 rimental to the security of the United States, its allies,

14 and other friendly nations, and has necessitated in-

15 creases in the defense budgets of these nations ".

16 AMENDMENTS TO DECLARATION OF POLICY

17 SEC. 2. Section 3 of the Public Law 96-72 is amended

18 as follows.

19 (1) by striking in paragraph (3) the word "and";

20 (2) by deleting in paragraph (3) the period which

21 ends the sentence, and adding in lieu thereof, ", and

22 (C) to negotiate bilaterally or multilaterally to elimi-

23 nate, whenever possible, the availability of goods and

24 technology from foreign sources that are present in suf-

25 ficient quantity and are of comparable quality with



1410

1 those controlled or proposed to be controlled for na-

2 tional security purposes in the United States so as to

3 render the controls ineffective in achieving their pur-

4 poses ".

5 (3) by redesignating paragraphs (10) and (11) as

6 paragraphs (11) and (12), respectively, and inserting

7 after paragraph (9);

8 "(10) It is the policy of the United States to seek

9 arrangements with those countries not participating in

10 the group known as the Coordinating Committee to re-

11 strict the export of United States goods and technology

12 that are controlled for national security reasons."; and

13 (4) by adding new paragraphs (13) and (14) as fol-

14 lows.

15 "(13) It is the policy of the United States when

16 imposing new foreign policy controls to minimize the

17 impact of preexisting contracts and on business activi-

18 ties in allied or other friendly countries to the extent

19 consistent with the underlying purpose of the controls.

20 "(14) It is the policy of the United States to de-

21 velop licensing mechanisms to minimize the burdens

22 placed on United States export trade, particularly

23 United States export trade with member countries of

24 COCOM, Australia, and New Zealand "
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1 AMENDMENTS TO GENERAL PROVISIONS

2 SEC. 3. Section 4 of Public Law 96-72 is amended as

3 follows:

4 (1) by deleting in paragraph (2) in subsection (a)

5 "A qualified general license," and substituting in lieu

6 thereof "Licenses";

7 (2) by modifying subsection (b) to read as follows:

8 "(b) CONTROL LIST.—The Secretary shall establish

9 and maintain a list (hereinafter in this Act referred to as the

10 'Control List') indicating license requirements for exports to

11 various countries of destination subject to control under this

12 Act."; and

13 (3) by deleting in subsection (c) "significant" and

14 substituting in lieu thereof "sufficient", and inserting

15 after "to those produced in the United States" the

16 words "so as to render the controls ineffective in

17 achieving their purposes".

18 AMENDMENTS TO NATIONAL SECURITY CONTROLS

19 SEC. 4. Section 5 of Public Law 96-72 is amended as

20 follows:

21 (1) in paragraph (1) of subsection (a), by inserting

22 after the first sentence, "This authority includes the

23 power to prohibit or curtail the transfer of goods or

24 technologies within the United States to embassies and
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1 affiliates of countries to which exports of these goods

2 or technologies are controlled.";

3 (2) by deleting subparagraph (B) in paragraph (2)

4 of subsection (a) and by striking "(A)" before the first

5 sentence of paragraph (2) of subsection (a);

6 (3) by deleting the word "commodity" in the first

7 sentence of paragraph (1) in section (c), and by deleting

8 the second sentence in that paragraph and substituting

9 in lieu thereof: "The Secretary shall clearly identify on

10 the control list which goods and technical data and

11 countries or destinations are subject to which types of

12 controls under this section.",

13 (4) by modifying the heading of subsection (d) to

14 read "Militarily Critical Goods and Technologies.";

15 (5) by modifying subparagraph (B) of paragraph

16 (2) in subsection (d) to read "keystone materials and

17 manufacturing, inspection, and test equipment, and",

18 (6) by deleting the word "commodity" in para-

19 graph (5) of subsection (d);

20 (7) by redesignating paragraph (6) of subsection

21 (d) as paragraph (7), and inserting after paragraph (5):

22 "(6) The establishment of adequate export controls for

23 militarily critical technology and keystone equipment shall be

24 accompanied by suitable reductions in the controls over the

25 products of that technology and equipment.";
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1 (8) by deleting subsection (e) in its entirety, and

2 redesignating subsections (f)-(l) as (e)-(k), respectively;

3 (9) in paragraph (1) of subsection (e), as redesig-

4 nated, by striking "sufficient quality" and substituting

5 in lieu thereof "comparable quality";

6 (10) in paragraph (2) of subsection (e), as redesig-

7 nated, by striking "sufficient quality" and substituting

8 in lieu thereof "comparable quality";

9 (11) by redesignating paragraphs (3)-(6) in sub-

10 section (e), as redesignated, as (4)-(7), respectively,

11 and adding a new paragraph (3) as follows:

12 "(3) The mere capacity of a foreign country to produce

13 items in sufficient quantity and of comparable quality with

14 those controlled by the United States, so as to render the

15 controls ineffective in achieving their purposes, does not, in

16 and of itself, constitute foreign availability.";

17 (12) by striking in the first sentence of paragraph

18 (5) of subsection (e), as redesignated, "take steps to

19 initiate" and substituting in lieu thereof "actively

20 pursue";

21 (13) in section (f), as redesignated—

22 (a) by striking "and qualified general li-

23 censes" hi the first sentence,

24 (b) by inserting at the end of the first sen-

25 tence, "The regulations issued by the Secretary



1414

1 shall establish as. one criterion for the removal of

2 goods or technology the anticipated needs of the

3 military of countries to which exports are con-

4 trolled for national security purposes ", and

5 (c) by deleting from the existing second sen-

6 tence "by the latest such increase" and substitut-

7 ing in lieu thereof "by the regulations";

8 (14) by striking in paragraph (6) of subsection (g),

9 as redesignated, "(0(1)", and substituting in lieu there-

10 of "(e)(l)",

11 (15) by striking in paragraph (1) of subsection (h),

12 as redesignated, "agreement of the Committee," where

13 it appears the second time and substituting in lieu

14 thereof "list,";

15 (16) by striking in paragraph (2) of subsection (h),

16 as redesignated, "discussing export control policy

17 issues and issuing policy guidance" and substituting in

18 lieu thereof "providing guidance on export control

19 policy issues";

20 . (17) by striking in paragraph (3) of subsection (h),

21 as redesignated, "reduce" and substituting in lieu

22 thereof "modify",

23 (18) by inserting in paragraph (4) of subsection

24 (h), as redesignated, after "effective procedures for"

25 the words "administering and";
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1 (19) by inserting after paragraph (4) of subsection

2 (h), as redesignated, paragraphs (5) and (6) as follows:

3 "(5) Agreement to improve the International Control

4 List and minimize the approval of exceptions to that list,

5 strengthen enforcement and cooperation in enforcement ef-

6 forts, provide sufficient funding for COCOM, and improve the

7 structure and function of the COCOM Secretariat by upgrad-

8 ing professional staff, translation services, data base mainte-

9 nance, communications, and facilities.

10 "(6) Agreement to strengthen COCOM so that it func-

11 tions effectively in controlling export trade in a manner that

12 better protects the national security of each participant to the

13 mutual benefit of all.";

14 (20) by inserting in subsection (j), as redesignated,

15 after "other countries" the words ", including those

16 countries not participating in the group known as the

17 Coordinating Committee,", by striking "policy" and

18 substituting in lieu thereof "policies", and by striking

19 "section 3(9)" and inserting in lieu thereof "sections

20 3(9) and 3(10)"; and

21 (21) by inserting after "Munitions List" in para-

22 graph (2) of subsection (k), as redesignated, "or the

23 military use of any item on the COCOM List".
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1 AMENDMENTS TO FOREIGN POLICY CONTROLS

2 SEC. 5. Section 6 of Public Law 96-72 is amended as

3 follows:

4 (1) by deleting in subsection (c) "with such affect-

5 ed United States industries as the Secretary considers

6 appropriate," and substituting in lieu thereof "as ap-

7 propriate with affected United States industries";

8 (2) by inserting after the first sentence in subsec-

9 tion (0 "This section also does not authorize export

10 controls on donations of articles, such as food and

11 clothing, intended to be used to relieve human suffer-

12 ing, except to the extent that the President determines

13 that such donations are in response to coercion against

14 the proposed recipient or donor.";

15 (3) by striking in the first sentence of subsection

16 (k) the word "commodity";

17 (4) by striking the second sentence of subsection

18 (k) and substituting in lieu thereof "The Secretary shall

19 clearly identify on the control list which goods and

20 technical data and countries or destinations are subject

21 to which types of controls under.this section."; and

22 (5) by adding at the end of section 6 a new sub-

23 section as follows:

24 "(1) SANCTITY OF CONTRACT.—The President shall not

25 prohibit or curtail the export of any good or technology that
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1 is controlled under this section if such goods or technology is

2 to be exported pursuant to a sales contract (1) entered into

3 before the President places the export under control, and (2)

4 the terms of which require delivery of the export within 270

5 days after the control is imposed, except that the President

6 may prohibit or curtail such export if he determines that not

7 prohibiting or curtailing such export would prove detrimental

8 to the overriding national interests of the United States.".

9 AMENDMENTS TO SHOET SUPPLY CONTROLS

10 SEC. 6. Section 7 of Public Law 96-72 is amended by

11 deleting in their entirety subsections (c), (e), (0, (h), (i), and

12 (j), by deleting paragraphs (1) and (2) of subsection (d), by

13 redesignating paragraph (3) of subsection (d) as subsection

14 (c), and by redesignating subsection (g) as subsection (d)

15 AMENDMENTS TO PROCEDURES FOR PROCESSING EXPORT

16 LICENSE APPLICATIONS

17 SEC. 7. Section 10 of Public Law 96-72 is amended as

18 follows:

19 (1) by striking in the first sentence of subsection

20 (b) "10" and substituting in lieu thereof "14";

21 (2) by striking in subsection (c) "90" and substi-

22 tutmg in lieu thereof "60"; and

23 (3) by inserting in paragraph (3) in subsection (f)

24 after "the policies set forth in section 3 of the Act

25 which would be furthered by denial," and before "and,
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1 to the extent consistent with the national security" the

2 following: "what, if any, modifications in or restrictions

3 on the goods or technology for which the license was

4 sought would allow such export to be compatible with

5 controls imposed under this Act,".

6 AMENDMENTS TO VIOLATIONS PROVISIONS

7 SEC. 8 Section 11 of Public Law 96-72 is amended as

8 follows:

9 (1) by inserting in paragraph (a) after "violates"

10 the following "or conspires to or attempts to violate";

11 (2) by deleting in paragraph (1) in subsection (b)

12 "exports anything contrary to" and substituting in lieu

13 thereof "violates or conspires to or attempts to vio-

14 late",

15 (3) by inserting in paragraph (1) in subsection (b)

16 after "benefit of" the following, "or that the destina-

17 tion or intended destination of the goods or technology

18 involved is", and by striking "restricted" and substitut-

19 ing in lieu thereof "controlled",

20 (4) by adding at the end of paragraph (1) in sub-

21 section (b) the sentence "For purposes of this subsec-

22 tion, a country to which exports are controlled for na-

23 tional security purposes is one identified pursuant to

24 the determinations made in accordance with subsection

25 5(b) of this Act,";
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1 (5) by inserting after paragraph (2) in subsection

2 (b) the following paragraphs.

3 "(3) Whoever possesses any goods or technology with

4 the intent to export them contrary to this Act or any regula-

5 tion, order, or license issued thereunder shall be subject to

6 the penalties as provided in subsection ll(a), except for a

7 national security violation which would be subject to the pen-

8 allies as provided in subsection ll(b)(l)

9 "(4) Nothing in this subsection or subsection (a) shall

10 limit the power of the Secretary to define by regulations vio-

11 lations under this Act.";

12 (6) by inserting after paragraph (2) in subsection

13 (c) the following new paragraph:

14 "(3) Whoever violates any national security control im-

15 posed under section 5 of this Act, or any regulation, order, or

16 license related thereto, may be subject to such controls on the

17 importing of its goods or technology into the United States or

18 its territories and possessions as the President may pre-

19 scribe.";

20 (7) by inserting in subsection (e) after "subsection

21 (c)" the words "or any amounts realized from the for-

22 feiture of property interest or proceeds forfeited pursu-

23 ant to subsection (f)", and by inserting after "refund

24 any such penalty" the words "imposed pursuant to

25 subsection (c)";
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1 (8) by redesignating subsections (f) and (g) as sub-

2 sections (g) and (i), respectively;

3 (9) by inserting after subsection (e):

4 "(0 FOEFEITUEE OF PBOPEBTY INTEEEST AND PEO-

5 CEEDS.—(1) Whoever has been convicted of a national secu-

6 rity export control violation under subsection (a) or (b) shall,

7 in addition to any other penalty, forfeit to the United States.

8 "(A) any of his interest in, security of, claim

9 against, or property or contractural rights of any kind

10 in the goods or technology that were the subject of the

11 violation,

12 "(B) any of his interest in, security of, claim

13 against, or property or contractural rights of any kind

14 in property that was used to facilitate the commission

15 of the violation; and

16 "(C) any of his property constituting, or derived

17 from, any proceeds obtained directly or indirectly as a

18 result of such violations

19 "(2) The procedures m any criminal forfeiture under this

20 section, and the duties and authority of the courts of the

21 United States and the Attorney General with respect to any

22 criminal forfeiture action under this section or with respect to

23 any property that may be subject to forfeiture under this sec-

24 tion, are to be governed by the provisions of section 1963 of

25 title 18, United States Code ";
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1 (10) by inserting after subsection (g), as redesig-

2 nated, the following paragraph.

3 "(h) PRIOR CONVICTIONS.—No person convicted of es-

4 pionage under title 18, United States Code, section 793, 794,

5 or 798, title 50, United States Code, section 783(b), or the

6 Arms Export Control Act, title 22, United States Code, sec-

7 tion 2778, shall be eligible, at the discretion of the Secretary,

8 to apply for, or use, any export license during a period of up

9 to 10 years from the date of conviction Any outstanding

10 export licenses in which such a person has an interest may be

11 revoked, at the discretion of the Secretary, at the time of

12 conviction."; and

13 (11) by striking "or" after "(d)," in the introduc-

14 tory language that precedes paragraph (1) in subsection

15 (i), as redesignated, and inserting after "(0", ", (g) or

16 (h)".

17 AMENDMENTS TO ENFORCEMENT PROVISIONS

18 SEC. 9 Section 12 of Public Law 96-72 is amended as

19 follows:

20 (1) by striking in subsection (e) "section 5(h)" and

21 substituting in lieu thereof "section 5(g)", and

22 (2) by striking in subsection (e) "commodity".

23 AMENDMENTS TO ANNUAL REPORT

24 SEC 10. Section 14 of Public Law 96-72 is amended

25 as follows:
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1 (1) in subsection (a)—

2 (a) by deleting paragraph (6) in its entirety,

3 and by redesignating paragraphs (7)-(20) as para-

4 .graphs (6)-(19), respectively;

5 (b) by striking "section 5(f)" in paragraph

6 (6), as redesignated, and substituting in lieu there-

7 of "section 5(e)";

8 (c) by striking "section 5(0(5)" in paragraph

9 (7), as redesignated, and substituting in lieu there-

10 of "section 5(e)(6)",

11 (d) by striking "section 5(g)" in paragraph

12 (8), as redesignated, and substituting in lieu there-

13 of "section 5(f)";

14 (e) by striking "section 5(h)" in paragraph

15 (9), as redesignated, and substituting in lieu there-

16 of "section 5(g)";

17 (0 by striking "section 4(e)" in paragraph

18 15, as redesignated, and substituting in lieu there-

19 of "section 4(d)"; and

20' (2) by striking "section 5(i)" in subsection (c) and

21 substituting in lieu thereof "section 5(h)".

22 AMENDMENTS TO EFFECT ON OTHER ACTS

23 SEC. 11. Section 17 of Public Law 96-72 is amended—

24 (1) by striking the last sentence in subsection (c)

25 and substituting in lieu thereof: "For purposes of this
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1 subsection, the term 'controlled country' means any

2 country to which exports are controlled under section 5

3 of this Act because of a finding that a significant con-

4 tribution to the military potential of that country would

5 prove detrimental to the national security of the United

6 States,"; and

7 (2) by deleting in paragraph (2) of subsection (d),

8 "that they are consistent with such published proce-

9 dures, except".

10 AMENDMENTS TO AUTHORIZATION OF APPROPRIATIONS

11 SEC 12. Section 2417 of title 50, Appendix, United

12 States Code, is amended by striking paragraph (1) of section

13 (b) and substituting in lieu thereof

14 "(1) such sums as may be necessary for each of

15 the fiscal years 1984, 1985, 1986, and 1987, and"

16 AMENDMENTS TO TERMINATION DATE

17 SEC. 13 Section 20 of Public Law 96-72 is amended

18 by deleting "1983" and substituting "1987".
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98TH CONGRESS 
IST SESSION H.R.2971

To amend the authorities contained in the Export Administration Act of 1979, 
and for other purposes

IN THE HOUSE OF REPRESENTATIVES
MAY 11, 1983

Mr BONKBE introduced the following bill, which was referred to the Committee 
on Foreign Affairs

A BILL
To amend the authorities contained in the Export 

Administration Act of 1979, and for other purposes

1 Be it enacted by the Senate and House of Representa-

2 fives of the United States of America in Congress assembled,

3 SHOET TITLE

4 SECTION 1 This Act may be cited as the "Export Ad-

5 ministration Amendments Act of 1983".

6 TITLE I—AMENDMENTS TO EXPORT

7 ADMINISTRATION ACT OF 1979

8 REFERENCE TO THE ACT

9 SEC. 101. For purposes of this title, the Export Admin- 

10 istration Act of 1979 shall be referred to as "the Act".
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1 VIOLATIONS

2 SEC. 102. (a) Section ll(b) of the Act (50 U.S C. App.

3 2410(b)) is amended by inserting after paragraph (2) the fol-

4 lowing new paragraphs:

5 "(3) Any person who conspires or attempts to export

6 anything contrary to any provision of this Act or any regula-

7 tion, order, or license issued under this Act shall be subject to

8 the penalties set forth in subsection (a), except that m the

9 case of a violation of an export control imposed under section

10 5 of this Act, such person shall be subject to the penalties set

11 forth in paragraph (1) of this subsection

12 "(4) Any person who possesses any goods or technol-

13 ogy—

14 "(A) with the intent to export such goods or tech-

15 nology in violation of an export control imposed under

16 section 5 or 6 of this Act or any regulation, order, or

17 license issued with respect to such control; or

18 "(B) knowing or having reason to believe that the

19 goods or technology would be so exported;

20 shall, in the case of a violation of an export control imposed

21 under section 5, be subject to the penalties set forth in para-

22 graph (1) of this subsection and shall, in the case of a viola-

23 tion of an export control imposed under section 6, be subject

24 to the penalties set forth in subsection (a).
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1 "(5) Any person who takes any action with the intent to

2 evade the provisions of this Act or any regulation, order, or

3 license issued under this Act shall be subject to the penalties

4 set forth in subsection (a), except that in the case of an eva-

5 sion of a foreign policy or national security control, such

6 person shall be subject to the penalties set forth in paragraph

7 (1) of this subsection.".

8 (b) Section ll(c) of the Act is amended by adding at the

9 end thereof the following new paragraphs.

10 "(3) An exception to any order issued under this Act

11 which revokes the authority of a United States person to

12 export goods or technology may not be made unless the

13 Committee on Foreign Affairs of the House of Representa-

14 tives and the Committee on Banking, Housing, and Urban

15 Affairs of the Senate are first consulted concerning the ex-

16 ception.

17 "(4) Whoever violates any national security control im-

18 posed under section 5 of this Act which the United States

19 maintains cooperatively with other countries, or any regula-

20 tion, order, or license related thereto, may be subject to such

21 controls on the importing of its goods or technology into the

22 United States or its territories and possessions as the Presi-

23 dent may prescribe.".
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1 (c) Section ll(e) of the Act is amended by inserting "or

2 any property interest or proceeds forfeited pursuant to sub-

3 section (f)" after "subsection (c)"

4 (d) Section 11 of the Act is amended—

5 (1) by redesignating subsections (0 and (g) as sub-

6 sections (g) and (h), respectively; and

7 (2) by inserting after subsection (e) the following

8 new subsection:

9 "(f) FORFEITURE OF PROPERTY INTEREST AND PRO-

10 CEEDS.—Any person who is convicted of a violation of an

11 export control imposed under section 5 of this Act shall, in

12 addition to any other penalty, forfeit to the United States (A)

13 any property interest that person has in the goods or technol-

14 ogy that were the subject of the violation or that were used

15 to facilitate the commission of the violation, and (B) any pro-

16 ceeds derived directly or indirectly by that person from the

17 transaction from which the violation arose.".

18 (e) Section ll(h) of the Act, as redesignated by subsec-

19 tion (d) of this section, is amended by striking out "or (f)" and

20 inserting in lieu thereof "(f), or (g)".

21 ENFORCEMENT AUTHORITY

22 SEC. 103. Section 12(a) of the Act (50 U.S C. App.

23 241 l(a)) is amended—

24 (1) by inserting "(1)" immediately before the first

25 sentence; and
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1 (2) by adding at the end thereof the following new

2 paragraphs:

3 "(2) The Secretary may designate any officer or em-

4 ployee of the Department of Commerce to do the following in

5 carrying out enforcement authorities under this Act-

6 "(A) Execute any warrant or other process issued

7 by a court or officer of competent jurisdiction with re-

8 spect to the enforcement of the provisions of this Act.

9 "(B) Make arrests without warrant for any viola-

10 tion of this Act committed in his or her presence or

11 view, or if the officer or employee has probable cause

12 to believe that the person to be arrested has committed

13 or is committing such a violation.

14 "(C) Search without warrant or process any

15 person, place, or vehicle on which, and any baggage in

16 which, the officer or employee has probable cause to

17 believe there are goods or technology being exported

18 or about to be exported in violation of this Act.

19 "(D) Seize without warrant or process any goods

20 or technology which the officer or employee has prob-

21 able cause to believe have been, are being, or are

22 about to be exported in violation of this Act.

23 "(E) Carry firearms in carrying out any activity

24 described in subparagraphs (A) through (D).
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1 "(3)(A) Notwithstanding any other provision of law, the

2 authority of customs officers with respect to violations of this

3 Act shall be limited to (i) inspection of or other search for and

4 detention and seizure of goods or technology at those places

5 in which such officers are authorized by law to conduct such

6 searches, detentions, and seizures, and (ii) any investigation

7 conducted prior to such inspection, search, detention, or sei-

8 zure. Upon seizure by any customs officer of any goods or

9 technology in the enforcement of this Act, the matter shall be

10 referred to the Department of Commerce for further investi-

11 gation and other appropriate action under this Act.

12 "(B) In conducting inspections of goods and technology

13 in the enforcement of this Act, the United States Customs

14 Service shall limit those inspections to goods and technology

15 with respect to which the Customs Service has received spe-

16 cific information of possible violations of this Act, and shall

17 not conduct random inspections which would result in the

18 detainment of shipments of goods or technology that are in

19 full compliance with this Act.

20 "(C) Notwithstanding any other provision of law, not

21 more than $14,000,000 may be expended by the United

22 States Customs Service in any fiscal year in the enforcement

23 of export controls.

24 "(4) All provisions of law relating to the seizure, forfeit-

25 ure, and condemnation of articles for violations of the cus-
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1 toms laws, the disposition of such articles or the proceeds

2 from the sale thereof, and the remission or mitigation of such

3 forfeitures, shall apply to the seizures and forfeitures in-

4 curred, or alleged to have been incurred, under the provisions

5 of this subsection or section ll(f) of this Act, insofar as such

6 provisions of law are applicable and not inconsistent with the

7 provisions of this subsection or section 1 l(f) of this Act;

8 except that all powers, rights, and duties conferred or im-

9 posed by the customs laws upon any officer or employee of

10 the Department of the Treasury shall, for the purposes of this

11 subsection and section ll(f) of this Act, be exercised or per-

12 formed by the Secretary or by such persons as the Secretary

13 may designate.".

14 TYPES OF LICENSES

15 SEC. 104 Section 4(a)(2) of the Act (50 U.S.C. App.

16 2403(a)(2)) is amended to read as follows:

17 "(2) Licenses authorizing multiple exports, issued

18 pursuant to an application by the exporter, in lieu of a

19 validated license for each such export, including but

20 not limited to the following:

21 "(A) A qualified general license, authorizing

22 exports of goods for approved end uses

23 "(B) A distribution license, authorizing ex-

24 ports of goods to approved distributors or users of

25 the goods.
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1 "(C) A project license, authorizing exports of

2 goods or technology for a specified activity.

3 "(D) A service supply license, authorizing

4 exports of spare or replacement parts for goods

5 previously exported.

6 "(E) A comprehensive operations license,

7 authorizing exports of goods or technology be-

8 tween and among a domestic concern and foreign

9 subsidiaries or affiliates of that concern."

10 NATIONAL SECURITY CONTROLS

11 SEC. 105. (a) Section 5(b) of the Act (50 U S C. App.

12 2404(b)) is amended by adding at the end thereof the follow-

13 ing new sentence: "No authority or permission to export may

14 be required under this section before goods or technology are

15 exported in the case of exports to a country which maintains

16 export controls on such goods or technology cooperatively

17 with the United States, except that the Secretary may by

18 regulation require any person exporting any such goods or

19 technology which are otherwise subject to export controls

20 under this section to notify the Department of Commerce of

21 those exports.".

22 (b) Section 5(b) of the Act is further amended—

23 (1) by inserting "(1)" immediately before the first

24 sentence; and
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1 (2) by adding at the end thereof the following new

2 paragraph:

3 "(2) A department or agency may not recommend denial

4 of an application to export to the People's Republic of China

5 any good or technology subject to an export control under

6 this section solely on the basis of the technical level of that

7 good or technology if that technical level does not exceed

8 twice the technical level that department or agency would

9 approve for export of that good or technology to a country to

10 which exports of that good or technology are subject to the

11 strictest controls under this section. The preceding sentence

12 shall not apply to exports of any goods or technology—

13 "(A) which are intended for a nuclear related end

14 use or end user,

15 "(B) which have been identified pursuant to sec-

16 tion 309(c) of the Nuclear Non-Proliferation Act of

17 1978 as items which could, if used for purposes other

18 than those for which the export is intended, be of sig-

19 nificance for nuclear explosive purposes, or

20 "(C) which are otherwise subject to the proce-

21 dures established pursuant to section 309(c) of the Nu-

22 clear Non-Proliferation Act of 1978.".

23 (c) Section 5(e) of the Act is amended by adding at the

24 end thereof the following.
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1 "(5) Technology and related goods, including items on

2 the list of militarily critical technologies developed pursuant

3 to subsection (d) of this section, shall be eligible for a compre-

4 hensive operations license which would authorize, over a

5 period of years and to countries other than those described in

6 section 620(f) of the Foreign Assistance Act of 1961, multi-

7 pie exports and reexports between and among a domestic

8 concern and foreign subsidiaries or affiliates of that concern.

9 "(6) The export of goods and technology to countries

10 other than those described in section 620(f) of the Foreign

11 Assistance Act of 1961 shall be eligible for a distribution

12 license or other licenses authorizing multiple exports The

13 Secretary shall periodically monitor exports made pursuant

14 to such licenses in order to insure compliance with the provi-

15 sions of this Act.".

16 (d) Section 5 of the Act is amended by adding at the end

17 thereof the following new subsections:

18 "(m) EEHOVAL OF CERTAIN CONTROLS.—(1) In any

19 case in which, during any one-year period in which export

20 license applications have been filed for the export of a good

21 subject to an export control under this section, all such li-

22 cense applications have been approved, the Secretary shall,

23 at the end of that one-year period, remove the export control

24 on exports of that good.
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1 "(2) This subsection shall not apply to export controls

2 which the United States maintains cooperatively with any

3 other country

4 "(n) GOODS CONTAINING MICROPROCESSORS —

5 Export controls may not be imposed under this section on a

6 good solely on the basis that the good contains a nonrepro-

7 gramable imbedded microprocessor. An export control may

8 be imposed under this section on a good containing such a

9 microprocessor only on the basis that the functions of the

10 good itself are such that the good, if exported, would make a

11 significant contribution to the military potential of any other

12 country or combination of countries which would prove detri-

13 mental to the national security of the United States.".

14 FOREIGN AVAILABILITY

15 SEC. 106. (a) Section 5(0(4) of the Act (50 U.S C. App.

16 2404(f)(4)) is amended by striking out the first sentence and

17 inserting in lieu thereof the following: "In any case in which

18 export controls are maintained under this section notwith-

19 standing foreign availability, on account of a determination

20 by the President that the absence of the controls would prove

21 detrimental to the national security of the United States, the

22 President shall take the necessary steps to conduct negotia-

23 tions with the governments of the appropriate foreign coun-

24 tries for the purpose of eliminating such availability. If,

25 within six months after the President's determination, the
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1 foreign availability has not been eliminated, the Secretary

2 may not, after the end of that six-month period, require a

3 validated license for the export of the goods or technology

4 involved.".

5 (b) Section 5(0(3) of the Act is amended to read as fol-

6 lows:

7 "(3) With respect to export controls imposed under this

8 section, in making any determination of foreign availability,

9 the Secretary shall accept the representations of applicants

10 unless such representations are contradicted by reliable evi-

11 dence, including scientific or physical examination, expert

12 opinion based upon adequate factual information, and intelli-

13 gence information.".

14 (c) Section 5(h)(6) of the Act is amended by striking out

15 "and provides adequate documentation" and all that follows

16 through the end of the paragraph and inserting in lieu thereof

17 the following: "the technical advisory committee shall submit

18 that certification to the Congress at the same time the certifi-

19 cation is made to the Secretary, together with the documen-

20 tation for the certification, in accordance with the procedures

21 established pursuant to subsection (0(1) of this section. The

22 Secretary shall investigate the foreign availability so certified

23 and, not later than ninety days after the certification is made,

24 shall submit a report to the technical advisory committee and

25 the Congress stating that (A) the Secretary has removed the

28-755 O - 86 - 46
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1 requirement of a validated license for the export of the goods

2 or technology, on account of the foreign availability, (B) the

3 Secretary has recommended to the President that negotia-

4 tions be conducted to eliminate the foreign availability, or (C)

5 the Secretary has determined on the basis of the investigation

6 that the foreign availability does not exist To the extent nec-

7 essary, the report may be submitted on a classified basis In

8 any case in which the Secretary has recommended to the

9 President that negotiations be conducted to eliminate the for-

10 eign availability, the President shall take the necessary steps

11 to conduct such negotiations with the governments of the ap-

12 propnate foreign countries If, within six months after the

13 Secretary submits such report to the Congress, the foreign

14 availability has not been eliminated, the Secretary may not,

15 after the end of that six-month period, require a validated

16 license for the export of the goods or technology involved "

17 MILITARILY CRITICAL TECHNOLOGIES

18 SEC. 107. Section 5(d) of the Act (50 U.S.C. App.

19 2404(d)) is amended by striking out paragraphs (4) through

20 (6) and inserting in lieu thereof the following.

21 "(4)(A) The Secretary and the Secretary of Defense

22 shall complete the integration of the list of militarily critical

23 technologies into the commodity control list not later than

24 Apnl 1, 1984. Such integrated list shall include only a good

25 or technology with respect to which the Secretary finds that
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1 countries to which exports are controlled under this section

2 do not possess that good or technology, or a similar good or

3 technology, and the good or technology or similar good or

4 technology is not available in fact to such a country from

5 sources outside the United States in sufficient quantity and of

6 sufficient quality so that the requirement of a validated li-

7 cense for the export of such good or technology is or would

8 be ineffective in achieving the purpose set forth in subsection

9 (a) of this section, subject to a determination of the President

10 as provided in subsection (f)(l) of this section. In any case in

11 which it is determined that a good or technology should be

12 included on the commodity control list completed pursuant to

13 this subparagraph notwithstanding foreign availability, the

14 report to Congress shall specify why inclusion of that good or

15 technology would significantly benefit United States military

16 or national security. The Secretary and the Secretary of De-

17 fense shall jointly submit a report to the Congress, not later

18 than April 1, 1984, on actions taken to carry out this subpar-

19 agraph.

20 "(B) The Director of the Office of Technology Assess-

21 ment and the Comptroller General of the United States shall

22 appoint a task force composed of representatives of that

23 Office and of the General Accounting Office to evaluate the

24 efforts of the Secretary and the Secretary of Defense to inte-

25 grate the list of militarily critical technologies into the com-
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1 modity control list, and the feasibility of such integration. In

2 conducting such evaluation, the task force shall determine

3 whether foreign availability was used as a criterion in devel-

4 oping the commodity control list pursuant to subparagraph

5 (A) and whether the completed list reflected the intent of the

6 Congress in enacting this subsection. In conducting such

7 evaluation, the task force shall have access to all information

8 relating to the list of militarily critical technologies and may

9 attend any meetings held in the executive branch with re-

10 spect to such list. The appropriate officers or employees shall

11 notify the task force of when and where any such meeting

12 will be held. Not later than April 1, 1984, the task force shall

13 submit a detailed report to the Congress on the results of the

14 evaluation conducted pursuant to this subparagraph The Di-

15 rector of the Office of Technology Assessment and the Comp-

16 troller General shall provide to the task force the necessary

17 administrative services The task force may appoint experts

18 and consultants as authorized by section 3109 of title 5,

19 United States Code.

20 "(C) The Secretary and the Secretary of Defense, in

21 completing the commodity control list pursuant to subpara-

22 graph (A), and the task force, in conducting its evaluation

23 pursuant to subparagraph (B), shall consider mechanisms to

24 reduce significantly the list of militarily critical technologies,

25 including evaluating for possible removal Irom the list those
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1 goods or technology which are in one or more of the follow-

2 ing categories:

3 "(0 Goods and technology the transfer of which

4 would not lead to a significant near-term improvement

5 in the defense capability of a country to which exports

6 are controlled under this section.

7 "(ii) A technology that is evolving slowly.

8 "(ni) Technology that is not process-oriented.

9 "(iv) Components used in militarily sensitive de-

10 vices that in themselves are not sensitive.

11 "(D) The reports submitted pursuant to subparagraphs

12 (A) and (B) shall each include the results of the evaluation of

13 the goods and technology set forth in subparagraph (C) and

14 an evaluation of the feasibility of effectively imposing export

15 controls on technologies as opposed to goods which are the

16 products of those technologies.".

17 CONSULTATION WITH OTHER COUNTRIES; REPORT TO

18 CONGRESS

19 SEC. 108. (a) Section 6 of the Act (50 U.S.C. App.

20 2405) is amended—

21 (1) by redesignating subsections (d) through (k) as

22 subsections (e> through (1), respectively; and

23 (2) by inserting after subsection (c) the following

24 new subsection
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1 "(d) CONSULTATION WITH OTHER COUNTRIES.—

2 Before export controls are imposed under this section, the

3 President shall consult with the countries with which the

4 United States maintains export controls cooperatively, and

5 with such other countries as the President considers appro-

6 priate, with respect to the criteria set forth in subsection (b)

7 and such other matters as the President considers appropri-

8 ate ".

9 (b) Section 6(f) of the Act, as redesignated by subsection

10 (a)(l) of this section, is amended—

11 (1) in the second sentence by striking out "submit

12 with such notification" and inserting in lieu thereof ",

13 not later than ten days after the export controls are so

14 imposed, expanded, or extended, submit to the Con- 

15 gress",

16 (2) in paragraph (1), by striking out "and" after

17 the semicolon,

18 (3) in paragraph (2), by striking out "(d)" and in-

19 serting in lieu thereof "(e)" and by redesignating such

20 paragraph as paragraph (3); and

21 (4) by inserting after paragraph (1) the following

22 new paragraph.

23 "(2) the extent and results of the consultation

24 with industry pursuant to subsection (c) and of the con-
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1 sultation with other countries pursuant to subsection

2 (d); and".

3 (c) Section 6(i) of the Act, as redesignated by subsection

4 (a)(l) of this section, is amended by striking out "(f), and (g)"

5 and inserting in lieu thereof "(e), (g), and (h)".

6 EFFECT OF CONTEOLS ON EXISTING CONTRACTS AND

7 LICENSES

8 SEC. 109. (a) Section 6 of the Act (50 U.S.C. App.

9 2405), as amended by section 108 of this Act, is further

10 amended by adding at the end thereof the following new sub-

11 section:

12 "(m) EFFECT OF CONTROLS ON EXISTING CON-

13 TRACTS AND LICENSES.—Any export controls imposed

14 under this section shall not affect any contract to export en-

15 tered into before the date on which such controls are imposed

16 or any export license issued under this Act before such date.

17 For purposes of this subsection, the term 'contract to export'

18 includes, but is not limited to, an export sales agreement and

19 an agreement to invest in an enterprise which involves the

20 export of goods or technology.".

21 (b) Section 7 of the Act (50 App. 2406) is amended by

22 adding at the end thereof the following new subsection-

23 "(k) EFFECT OF CONTROLS ON EXISTING CON-

24 TRACTS.—Any export controls imposed under this section

25 shall not affect any contract to export entered into before the
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1 date on which such controls are imposed, including any con-

2 tract to harvest unprocessed western red cedar (as defined in

3 subsection (i)(4) of this section) from State lands, the perform-

4 ance of which contract would make the red cedar available

5 for export For purposes of this subsection, the term 'contract

6 to export' includes, but is not limited to, an export sales

7 agreement and an agreement to invest in an enterprise which

8 involves the export of goods or technology.".

9 (c) The amendment made by subsection (a) shall not

10 apply to export controls imposed before the date of the enact-

11 ment of this Act The amendment made by subsection (b)
	 v-^j

12 shall apply to export controls in effect on the date of the

13 enactment of this Act and export controls imposed after such

14 date

15 EXEMPTION FROM FOREIGN POLICY CONTROLS

16 SEC 110. Section 6(g) of the Act (50 U.S.C. App

17 2405(g)), as redesignated by section 108(a)(l) of this Act, is

18 amended to read as follows:

19 "(g) EXCLUSION FOR FOOD, MEDICINE, OR MEDICAL

20 SUPPLIES — This section does not authorize export controls

21 on food, medicine, or medical supplies. This section also does

22 not authorize export controls on donations of goods intended

23 to meet basic human needs. It is the intent of the Congress

24 that the President not impose export controls under this sec-

25 tion on any goods or technology if he determines that the
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1 principal effect of the export of such goods or technology

2 would be to help meet basic human needs. This subsection

3 shall not be construed to prohibit the President from impos-

4 ing restrictions on the export of medicine, medical supplies,

5 food, or donations of goods under the International Emergen-

6 cy Economic Powers Act. This subsection shall not apply to

7 any export control on medicine, medical supplies, or food,

8 other than donations, which is in effect on the effective date

9 of the Export Administration Amendments Act of 1983."

10 FOREIGN POLICY CONTROLS AUTHORITY

11 SEC. 111. (a) The first sentence of section 6(a)(l) of the

12 Act (50 U.S.C. App. 2405(a)(l)) is amended to read as fol-

13 lows. "In order to carry out the policy set forth in paragraph

14 (2)(B), (7), or (8) of section 3 of this Act, the President may

15 prohibit or curtail the exportation from the United States of

16 any goods, technology, or other information produced in the

17 United States, to the extent necessary to further significantly

18 the foreign policy of the United States or to fulfill its declared

19 international obligations.".

20 (b) Section 6(a) of the Act is further amended by redes-

21 ignating paragraphs (2) through (4) as paragraphs (3) through

22 (5) and by inserting after paragraph (1) the following new

23 paragraph:

24 "(2) Any export control imposed under this section shall

25 apply to any transaction or activity undertaken with the
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1 intent to evade that export control, even if that export con-

2 trol would not otherwise apply to that transaction or activi-

3 ty.".

4 (c) Section 6 of the Act, as amended by sections 108

5 and 109 of this Act, is further amended by adding at the end

6 thereof the following new subsection.

7 "(n) EXPANDED AUTHOBITY To IMPOSE CON-

8 TBOLS.—In any case in which the President determines that

9 it is necessary to impose controls under this section—

10 "(A) with respect to goods, technology, other in-

11 formation, or persons other than that authorized by

12 subsection (a)(l), or

13 "(B) without any limitation contained in subsec-

14 tion (c), (d), (e), (g), (h), or (m) of this section,

15 the President may impose those controls only if the President

16 submits that determination to the Congress, together with a

17 report pursuant to subsection (f) of this section with respect

18 to the proposed controls, and only if a law is enacted author-

19 izing the imposition of those controls ".

20 (d) The amendments made by subsections (a), (b), and (c)

21 of this section shall not apply to export controls imposed

22 under section 6 of the Act before the date of the enactment of

23 this Act which are extended in accordance with such section

24 6 on or after such date of enactment.
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1 BEIMPOSITION OF EXPORT CONTBOL8

2 SEC. 112. (a) Section 6 of the Act, as amended by sec-

3 tions 108, 109, and 111 of this Act, is further amended by

4 adding at the end thereof the following new subsection:

5 "(o) EXTENSION OF CEBTAIN CONTBOLS.—Those

6 export controls imposed under this section which were in

7 effect on February 28, 1982, and ceased to be effective on

8 March 1, 1982, September 15, 1982, and January 20, 1983

9 (except those controls with respect to the 1980 summer

10 Olympic games), shall become effective on the date of the

11 enactment of this subsection, and shall remain in effect until

12 one year after such date of enactment. At the end of that

13 one-year period, any of those controls made effective by this

14 subsection may be extended by the President in accordance

15 with subsections (b) and (f) of this section.".

16 (b) Section 6(j) of the Act, as redesignated by section

17 108(a)(l) of this Act, is amended by adding at the end thereof

18 the following new sentence. "Any such determination which

19 has been made with respect to a country may not be rescind-

20 ed unless the President first submits to the Congress a report

21 justifying the rescission and certifying that the country con-

22 cerned has not provided support for international terrorism,

23 including support for groups engaged in such terrorism, for

24 the preceding twelve-month period.".
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1 (c) The amendment made by subsection (b) shall apply

2 with respect to any export control made effective by the

3 amendment made by subsection (a).

4 PETITIONS FOB SHORT SUPPLY CONTROLS

5 SEC. 113. (a) Section 7(c)(l)(A) of the Act (50 U S.C.

6 App. 2406(c)(l)(A)) is amended to read as follows:

7 "(c) PETITIONS FOR MONITORING OR CONTROLS.—

8 (1)(A) Any entity, including a trade association, firm, or certi-

9 fied or recognized union or group of workers, which is repre-

10 sentative of an industry or a substantial segment of an indus-

11 try which processes metallic materials capable of being recy-

12 cled (i) with respect to which an increase in domestic prices

13 or a domestic shortage, either of which results from increased

14 exports, has or may have a significant adverse effect on the

15 national economy or any sector thereof, and (li) with respect

16 to which a significant increase in exports is a substantial

17 cause of serious injury to a domestic industry or any sector

18 thereof or to the national economy, may transmit a written

19 petition to the Secretary requesting the monitoring of exports

20 or the imposition of export controls, or both, with respect to

21 such material, in order to carry out the policy set forth in

22 section 3(2)(C) of this Act.".

23 (b) Section 7(c)(l)(B) of the Act is amended—

24 (1) by striking out "indicating" and inserting in

25 lieu thereof "demonstrating";
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1 (2) in clause, (i) by striking out "and" after

2 "supply,"; and

3 (3) by striking out the period at the end thereof

4 and inserting hi lieu thereof ", and (iii) that the criteria

5 set forth in paragraph (3)(A) of this subsection are sat-

6 isfied.".

7 (c) Section 7(c)(l) of the Act is further amended by

8 adding at the end thereof the following:

9 "(C)(i) For purposes of determining serious injury under

10 this section, the Secretary shall take into account the factors

11 set forth in sections 201(b)(2) (A) and (B) of the Trade Act of

12 1974 (19 U.S.C. 2251(b)(2) (A) and (B)).

13 "(ii) For purposes of this subsection, the term 'substan-

14 tial cause' means a cause which is important and not less

15 than any other cause.

16 "(iii) Before March 1, 1984, the Secretary shall issue

17 regulations, in accordance with section 553 of title 5, United

18 States Code, which define the operative terms contained in

19 section 3(2)(C) of this Act and in this subsection, including

20 but not limited to the following: 'excessive drain', 'scarce ma-

21 terials', 'serious inflationary impact of foreign demand', 'do-

22 mestic shortage', 'increase in domestic prices' and 'increase

23 in the domestic price', 'representative of an industry or sub-

24 stantial segment of an industry', 'domestic industry', 'specific
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1 period of time', 'national economy or any sector thereof, and

2 'significant increase in exports'.".

3 (d) Section 7(c)(3) of the Act is amended to read as fol-

4 lows:

5 "(3)(A) Within forty-five days after the end of the thirty-

6 day or forty-five-day period described in paragraph (2), as the

7 case may be, the Secretary shall determine whether to

8 impose monitoring or controls, or both, on the export of the

9 material which is the subject of the petition, in order to carry

10 out the policy set forth in section 3(2)(C) of this Act. In

11 making such determination, the Secretary shall determine

12 whether—

13 "(i) there has been a significant increase, in rela-

14 tion to a specific period of time, in exports of such ma-

15 terial;

16 "(ii) there has been a significant increase in the

17 domestic price of such material or a domestic shortage

18 of such material and exports are a substantial cause of

19 such domestic price increase or domestic shortage;

20 "(iii) exports of such material are a substantial

21 cause of serious injury to a domestic industry or any

22 sector thereof or to the national economy; and

23 "(iv) monitoring or controls or both are necessary

24 in order to carry out the policy set forth in section

25 3(2)(C) of this Act.
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1 "(B) The Secretary shall publish in the Federal Register

2 a detailed statement of the reasons for the Secretary's deter-

3 mination pursuant to subparagraph (A) of whether to impose

4 monitoring or controls, or both, including the findings of fact

5 in support of that determination.".

6 (e) Section 7(c)(6) of the Act is amended to read as fol-

7 lows:

8 "(6) If a petition with respect to a particular material or

9 group of materials has been considered in accordance with all

10 the procedures prescribed in this subsection, the Secretary

11 shall not consider any other petition with respect to the same

12 material or group of materials which is filed within six

13 months after final action on the prior petition has been com-

14 pleted.".

15 (f) Section 7(c) of the Act is further amended—

16 (1) by striking out paragraph (8) and redesignating

17 paragraphs (9) and (10) as paragraphs (8) and (9), re-

18 spectively;

19 (2) by amending paragraph (8), as redesignated by

20 paragraph (1) of this subsection, to read as follows:

21 "(8) The authority under this subsection shall not be

22 construed to affect the authority of the Secretary under any

23 provision of this Act other than this section."; and

24 (3) by adding at the end thereof the following:
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1 "(10) Notwithstanding subsection (a) or (b) of this sec-

2 tion, no action in response to an informal or formal request

3 by any person or entity described in paragraph (1)(A) of this

4 subsection to impose controls on or monitor the export of

5 metallic materials capable of being recycled shall be taken

6 under this section except pursuant to this subsection. The

7 Secretary, in any other case, may not impose controls on or

8 monitor the export of metallic materials capable of being re-

9 cycled unless the Secretary makes the determination required

10 by paragraph (3)(A) of this subsection with respect to such

11 controls or monitoring and complies with paragraph (3)(B)

12 with respect to that determination.".

13 (g) Section 13(a) of the Act is amended by striking out

14 "section ll(c)(2)" and inserting in lieu thereof "sections

15 7(c)(l)(C)(iii)andll(c)(2)".

16 DOMESTICALLY PRODUCED CRUDE OIL

17 SEC. 114. Section 7(d) of the Act (50 U.S.C. 2406(d)) is

18 amended by adding at the end thereof the following:

19 "(4) Notwithstanding the provisions of section 20 of this

20 Act, the provisions of this subsection shall expire on Septem-

21 her 30, 1987.".

22 REFINED PETROLEUM PRODUCTS

23 SEC. 115 Section 7(e)(l) of the Act (50 U.S.C App.

24 2406(e)(l)) is amended in the first sentence by striking out

25 "No" and inserting in lieu thereof "In any case in which the
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1 President determines that it is necessary to impose export

2 controls on refined petroleum products in order to carry out

3 the policy set forth in section 3(2)(C) of this Act, the Presi-

4 dent shall notify the Congress of that determination. The

5 President shall also notify the Congress if and when he deter-

6 mines that such export controls are no longer necessary.

7 During any period in which a determination that such export

8 controls are necessary is in effect, no".

9 AGRICULTURAL EXPORTS

10 SEC 116. (a) Section 7(g)(3) of the Act (50 U.S.C. App.

11 2406(g)(3)) is amended by amending the second sentence to

12 read as follows- "If the Congress, within sixty days after the

13 date of its receipt of such report, does not adopt a joint reso-

14 lution approving such prohibition or curtailment, then such

15 prohibition or curtailment shall cease to be effective at the

16 end of that sixty-day period ".

17 (b) The third sentence of section 7(g)(3) of the Act is

18 amended by striking out "30-day" and inserting in lieu there-

19 of "sixty-day".

20 LICENSING PROCEDURES

21 SEC. 117. (a) Section 10(c) of the Act (50 U.S C. App.

22 2409(c)) is amended by striking out "90" and inserting in

23 lieu thereof "sixty".

24 (b) Section 10(f)(3) of the Act (50 U.S.C App

25 2409(0(3)) is amended—



	1452

1 (1) in the first sentence—

2 (A) by inserting "the proposed" before

3 "denial" the first two places it appears; and

4 (B) by striking out "denial" the third place it

5 appears and inserting in lieu thereof "determina-

6 tion to deny the application"; and

7 (2) by inserting after the first sentence the follow-

8 ing new sentence: "The Secretary shall allow the ap-

9 plicant at least thirty days to respond to the Secre-

10 tary's determination before the license application is

11 denied.".

12 (c) Section 10 of the Act is amended—

13 (1) in the section heading by adding ", OTHER IN-

14 QUIEIES" after "APPLICATIONS"; and

15 (2) by adding at the end thereof the following new

16 subsections:

17 "(k) CHANGES IN REQUIREMENTS FOR APPLICA-

18 TIONS.—Except as provided in subsection (b)(3) of this sec-

19 tion, in any case in which, after a license application is sub-

20 mitted, the Secretary changes the requirements for such a

21 license application, the Secretary may request appropriate

22 additional information of the applicant, but the Secretary may

23 not return the application to the applicant without action be-

24 cause it fails to meet the changed requirements
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1 "(1) OTHER INQUIRIES —(1) In any case in which the

2 Secretary receives a written request asking for the proper

3 classification of a good or technology on the commodity con-

4 trol list, the Secretary shall, within ten days after receipt of

5 the request, inform the person making the request of the

6 proper classification.

7 "(2) In any case in which the Secretary receives a writ-

8 ten request for information about the applicability of export

9 license requirements under this Act to a proposed export

10 transaction or series of transactions, the Secretary shall,

11 within thirty days after receipt of the request, reply with that

12 information to the person making the request "

13 ANNUAL REPORT

14 SEC. 118. Section 14 of the Act (50 U.S.C App. 2413)

15 is amended—

16 (1) by redesignating paragraphs (11) through (20)

17 as paragraphs (12) through (21), respectively; and

18 (2) by inserting after paragraph (10) the following

19 new paragraph:

20 "(11) the removal of export controls on goods

21 pursuant to section 5(m);".

22 TECHNICAL AMENDMENTS

23 SEC. 119. (a) Section 7(i)(l) of the Act (50 U.S.C. App.

24 2406(i)(l)) is amended in the last sentence by inserting "har-

25 vested from State or Federal lands" after "red cedar logs".
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1 (b) Section 17(a) of the Act (50 U.S.C. App. 2416(a)) is

2 amended by striking out "Nothing" and inserting in lieu

3 thereof "Except as otherwise provided in this Act, nothing".

4 (c) Section 38(e) of the Arms Export Control Act (22

5 U S.C. 2778(e)) is amended by striking out "(f)" and insert-

6 ing in lieu thereof "(g)".

7 AUTHORIZATION OF APPROPRIATIONS

8 SEC 120 (a) Section 18 of the Act (50 U S C. App.

9 2417) is amended to read as follows.

10 "AUTHORIZATION or APPROPRIATIONS

11 "SEC. 18. (a) REQUIREMENT OF AUTHORIZING LEGIS-

12 LATION.—(1) Notwithstanding any other provision of law,

13 money appropriated to the Department of Commerce for ex-

14 penses to carry out the purposes of this Act may be obligated

15 or expended only if—

16 "(A) the appropriation thereof has been previously

17 authorized by law enacted on or after the date of the

18 enactment of the Export Administration Amendments

19 Act of 1983; or

20 "(B) the amount of all such obligations and ex-

21 penditures does not exceed an amount previously pre-

22 scribed by law enacted on or after such date.

23 "(2) To the extent that legislation enacted after the

24 making of an appropriation to carry out the purposes of this
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1 Act authorizes the obligation or expenditure thereof, the hmi-

2 tation contained in paragraph (1) shall have no effect.

3 "(3) The provisions of this subsection shall not be super-

4 seded except by a provision of law enacted after the date of

5 the enactment of the Export Administration Amendments

6 Act of 1983 which specifically repeals, modifies, or super-

7 sedes the provisions of this subsection

8 "(b) AUTHORIZATION.—There are authorized to be ap-

9 propriated to the Department of Commerce to carry out the

10 purposes of this Act—

11 "(1) $22,500,000 for each of the fiscal years

12 1984 and 1985, of which for each such fiscal year

13 $15,000,000 shall be available only for enforcement

14 and $7,500,000 shall be available for all other activi-

15 ties under this Act; and

16 "(2) such additional amounts for each such fiscal

17 year as may be necessary for increases in salary, pay,

18 retirement, other employee benefits authorized by law,

19 and other nondiscretionary costs.".

20 (b) The amendment made by subsection (a) shall take

21 effect on October 1, 1983.

22 TERMINATION OF AUTHORITY

23 SBC. 121. Section 20 of the Act (50 U.S.C App. 2419)

24 is amended to read as follows-
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1 "TERMINATION DATE

2 "SEC. 20. The authority granted by this Act terminates

3 on September 30, 1985.".

4 HOUES OP OFFICE OF EXPOET ADMINISTEATION

5 SEC. 122. The Secretary shall modify the office hours of

6 the Office of Export Administration of the Department of

7 Commerce on at least four days of each workweek so as to

8 accommodate communications to the Office by exporters

9 throughout the continental United States during the normal

10 business hours of those exporters.

11 TITLE H—EXPORT PROMOTION PROGRAMS

12 BEQTJIBEMENT OF PEIOE AUTHOEIZATION

13 SEC. 201 (a) Notwithstanding any other provision of

14 law, money appropriated to the Department of Commerce for

15 expenses to carry out any export promotion program may be

16 obligated or expended only if—

17 (1) the appropriation thereof has been previously

18 authorized by law enacted on or after the date of the

19 enactment of this Act; or

20 (2) the amount of all such obligations and expend-

21 itures does not exceed an amount previously prescribed

22 by law enacted on or after such date.

23 (b) To the extent that legislation enacted after the

24 making of an appropriation to carry out any export promotion
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1 program authorizes the obligation or expenditure thereof, the

2 limitation contained in subsection (a) shall have no effect.

3 (c) The provisions of this section shall not be superseded

4 except by a provision of law enacted after the date of the

5 enactment of this Act which specifically repeals, modifies, or

6 supersedes the provisions of this section

7 (d) For purposes of this title, the term "export promo-

8 tion program" means any activity of the Department of Com-

9 merce designed to stimulate or assist United States business-

10 es in marketing their goods and services abroad crmpetitively

11 with businesses from other countries, including but not

12 limited to—

13 (1) trade development (except for the trade adjust-

14 ment assistance program) and dissemination of foreign

15 marketing opportunities and other marketing informa-

16 tion to United States producers of goods and services,

17 including the expansion of foreign markets for United

18 States textiles and apparel and any other United States

19 products,

20 (2) the development of regional and multilateral

21 economic policies which enhance United States trade

22 and investment interests, and the provision of market-

23 ing services with respect to foreign countries and re-

24 gions;
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1 (3) the exhibition of United States goods in other

2 countries; and

3 (4) the operations of the United States Commer-

4 cial Service and the Foreign Commercial Service, or

5 any successor agency.

6 AUTHORIZATION OF APPROPRIATIONS

7 SEC 202. There is authorized to be appropriated for

8 each of the fiscal years 1984 and 1985 to the Department of

9 Commerce to carry out export promotion programs

10 $100,458,000.
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98TH CONGRESS 
IST SESSION H.R.3231

To amend the authorities contained in the Export Administration Act of 1979, 
and for other purposes

IN THE HOUSE OF REPRESENTATIVES
JUNE 6, 1983

Mr BONKER (for himself, Mr ZABLOCKI, Mr FASCELL, Mr HAMILTON, Mr 
SOLABZ, Mr MICA, Mr BAENES, Mr WOLPE, Mr CEOCKETT, Mr 
GEJDENSON, Mr DYMALLY, Mr LANTOS, Mr KOSTMAYEE, Mr TOBBI- 
CELLI, Mr BEEMAN, Mr LEVINE of California, Mr FEIOHAN, Mr WEISS, 
Mr GAECIA, Mr WINN, Mr PEITCHAED, Mr LEACH of Iowa, Mr BE- 
BEUTEE, and Mr ZSCHAU) introduced the following bill, which was referred 
to the Committee on Foreign Affairs

A BILL
To amend the authorities contained in the Export 

Administration Act of 1979, and for other purposes.

1 Be it enacted by the Senate and House of Representa-

2 tives of the United States of America in Congress assembled,

3 SHORT TITLE

4 Section 1. Titles I and LI of this Act may be cited as the

5 "Export Administration Amendments Act of 1983".
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1 TITLE I—AMENDMENTS TO EXPORT

2 ADMINISTRATION ACT OF 1979

3 EEFEEENCE TO THE ACT

4 SEC. 101. For purposes of this title, the Export Admin-

5 istration Act of 1979 shall be referred to as "the Act".

6 VIOLATIONS

7 SEC. 102. (a) Section ll(b) of the Act (50 U.S.C. App.

8 2410(b)) is amended by inserting after paragraph (2) the fol-

9 lowing new paragraphs.
	I

10 "(3) Any person who conspires or attempts to export

11 anything contrary to any provisions of this Act or any regula-

12 tion, order, or license issued under this Act shall be subject to

13 the penalties set forth in subsection (a), except that in the

14 case of a violation of an export control imposed under section

15 5 of this Act, such person shall be subject to the penalties set

16 forth in paragraph (1) of this subsection.

17 "(4) Any person who possesses any goods or tech-

18 nology—

19 "(A) with the intent to export such goods or tech-

20 nology in violation of an export control imposed under

21 section 5 or 6 of this Act or any regulation, order, or

22 license issued with respect to such control; or

23 "(B) knowing or having reason to believe that the

24 goods or technology would be so exported;
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1 shall, in the case of a violation of an export control imposed

2 under section 5, be subject to the penalties set forth in para-

3 graph (1) of this subsection and shall, in the case of a viola-

4 tion of an export control imposed under section 6, be subject

5 to the penalties set forth in subsection (a).

6 "(5) Any person who takes any action with the intent to

7 evade the provisions of this Act or any regulation, order, or

8 license issued under this Act shall be subject to the penalties

9 set forth in subsection (a), except that in the case of an eva-

10 sion of a foreign policy or national security control, such

11 person shall be subject to the penalties set forth in paragraph

12 (1) of this subsection.".

13 (b) Section ll(c) of the Act is amended by adding at the

14 end thereof the following new paragraph:

15 "(3) An exception to any order issued this Act which

16 revokes the authority of a United States person to export

17 goods or technology may not be made unless the Committee

18 on Foreign Affairs of the House of Representatives and the

19 Committee on Banking, Housing, and Urban Affairs of the

20 Senate are first consulted concerning the exception.".

21 (c) Section ll(e) of the Act is amended by inserting "or

22 any property interest or proceeds forfeited pursuant to sub-

23 section (f)" after "subsection (c)".

24 (d) Section 11 of the Act is amended—
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1 (1) by redesignating subsections (f) and (g) as sub-

2 sections (g) and (h), respectively; and

3 (2) by inserting after subsection (e) the following

4 new subsection:

5 "(f) FORFEITURE OF PROPERTY INTEREST AND PRO-'

6 CEEDS.—Any person who is convicted of a violation of an

7 export control imposed under section 5 of this Act shall, in

8 addition to any other penalty, forfeit to the United States (A)

9 any property interest that person has in the goods or technol-

10 ogy that were the subject of the violation or that were used

11 to facilitate the commission of the violation, and (B) any pro-

12 ceeds derived directly or indirectly by that person from the

13 transaction from which the violation arose.".

14 (e) Section ll(h) of the Act, as redesignated by subsec-

15 tion (d) of this section, is amended by striking out "or (f)" and

16 inserting in lieu thereof "(0, or (g)".

17 ENFORCEMENT AUTHORITY

18 SEC. 103. Section 12(a) of the Act (50 U.S.C. App.

19 2411(a)) is amended—

20 (1) by inserting "(1)" immediately before the first

21 sentence; and

22 (2) by adding at the end thereof the following new

23 paragraphs:
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1 "(2) The Secretary may designate any officer or em-

2 ployee of the Department of Commerce to do the following in

3 carrying out enforcement authorities under this Act:

4 "(A) Execute any warrant or other process issued

5 by a court or officer of competent jurisdiction with re-

6 spect to the enforcement of the provisions of this Act.

7 "(B) Make arrests without warrant for any viola-

8 tion of this Act committed in his or her presence or

9 view, or if the officer or employee has probable cause

10 to believe that the person to be arrested has committed

11 or is committing such a violation.

12 "(C) Search without warrant or process any

13 person, place, or vehicle on which, and any baggage in

14 which, the officer or employee has probable cause to

15 - believe there are goods or technology being exported

16 or about to be exported in violation of this Act.

17 "(D) Seize without warrant or process any goods

18 or technology which the officer or employee has prob-

19 able cause to believe have been, are being, or are

20 about to be exported in violation of this Act.

21 "(E) Carry firearms in carrying out any activity

22 described in subparagraphs (A) through (D).

23 "(3)(A) Notwithstanding any other provision of law, the

24 authority of customs officers with respect to violations of this

25 Act shall be limited to (i) inspection of or other search for and



	1464

1 detention and seizure of goods or technology at those places

2 in which such officers are authorized by law to conduct such

3 searches, detentions, and seizures, and (ii) any investigation

4 conducted prior to such inspection, search, detention, or seiz-

5 ure. Upon seizure by any customs officer of any goods or

6 technology in the enforcement of this Act, the matter shall be

7 referred to the Department of Commerce for further investi-

8 gation and other appropriate action under this Act.

9 "(B) In conducting inspections of goods and technology

10 in the enforcement of this Act, the United States Customs

11 Service shall limit those inspections to goods and technology

12 with respect to which the Customs Service has received spe-

13 cific information of possible violations of this Act, and shall

14 not conduct random inspections which would result in the

15 detainment of shipments of goods or technology that are in

16 full compliance with this Act.

17 "(C) Notwithstanding any other provision of law, not

18 more than $14,000,000 may be expended by the United

19 States Customs Service in any fiscal year in the enforcement

20 of export controls.

21 "(4) All provisions of law relating to the seizure, forfeit-

22 ure, and condemnation of articles for violations of the cus-

23 toms laws, the disposition of such articles or the proceeds

24 from sale thereof, and the remission or mitigation of such

25 forfeitures, shall apply to the seizures and forfeitures in-
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1 curred, or alleged to have been incurred, under the provisions

2 of this subsection or section ll(f) of this Act, insofar as such

3 provisions of law are applicable and not inconsistent with the

4 provisions of this subsection or section ll(f) of this Act;

5 except that all powers, rights, and duties conferred or im-

6 posed by the customs laws upon any officer or employee of

7 the Department of the Treasury shall, for the purposes of this

8 subsection and section ll(f) of this Act, be exercised or per-

9 formed by the Secretary or by such persons as the Secretary

10 may designate.".

11 FINDINGS; DECLARATION OF POLICY

12 SEC. 104. (a)(l) Section 2 of the Act (50 U.S.C. App.

13 2401) is amended in paragraph (3) by striking out "which

14 would strengthen the Nation's economy" and inserting in lieu

15 thereof "consistent with the economic, security, and foreign

16 policy objectives of the United States".

17 (2) Section 2 of the Act is further amended by adding at

18 the end thereof the following:

19 "(10) It is important that the administration of

20 export controls imposed for foreign policy purposes

21 give special emphasis to the need to control exports of

22 goods and substances hazardous to the public health

23 and the environment that are banned or severely re-

24 stricted for use in the United States, which exports
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1 could affect the international reputation of the United
2 States as a responsible trading partner.".

3 (b) Section 3 of the Act (50 U.S.C. App. 2402) is

4 amended by adding at the end thereof the following:

5 "(12) It is the policy of the United States to sus-

6 tain vigorous scientific enterprise. To do so requires

7 protecting the ability of scientists and other scholars

8 freely to communicate their research findings by means

9 of publication, teaching, conferences, and other forms

10 of scholarly exchange.

11 "(13) It is the policy of the United States to con-

12 trol the export of goods and substances banned or se-

13 verely restricted for use in the United States in order

14 to foster public health and safety and to prevent injury

15 to the foreign policy of the United States as well as

16 the credibility of the United States as a responsible

17 trading partner.".

18 TYPES OF LICENSES

19 SEC. 105. Section 4(a)(2) of the Act (50 U.S.C. App.
20 2403(a)(2)) is amended to read as follows:

21 "(2) Licenses authorizing multiple exports, issued

22 pursuant to an application by the exporter, in lieu of a

23 validated license for each such export, including but

24 not limited to the following:
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1 "(A) A qualified general license, authorizing

2 exports of goods for approved end uses.

3 "(B) A distribution license, authorizing ex-

4 ports of goods to approved distributors or users of

5 the goods.

6 "(C) A project license, authorizing exports of

7 goods or technology for a specified activity.

8 "(D) A service supply license, authorizing

9 exports of spare or replacement parts for goods

10 previously exported.

11 "(E) A comprehensive operations license,

12 authorizing exports of goods or technology be-

13 tween and among a domestic concern and foreign

14 subsidiaries, affiliates, vendors, joint ventures, and

15 licensees of that concern which are approved by

16 the Secretary.".

17 NATIONAL SECURITY CONTEOLS

18 SBC. 106. (a) Section 5(a)(l) of the Act (50 U.S.C. App.

19 2404(a)(l)) is amended by inserting after the first sentence

20 the following new sentence: "The authority contained in this

21 subsection includes the authority to prohibit or curtail the

22 transfer of goods or technology within the United States to

23 embassies and affiliates of countries to which exports of such

24 goods or technology are controlled under this section."
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1 (b) Section 5(b) of the Act is amended by adding at the

2 end thereof the following new sentence: "No authority or

3 permission to export may be required under this section

4 before goods or technology are exported in the case of ex-

5 ports to a country which maintains export controls on such

6 goods or technology cooperatively with the United States,

7 except that the Secretary may require an export license for

8 the export of such goods or technology to such end users as

9 the Secretary may specify by regulation. The Secretary may

10 also by regulation require any person exporting any such

11 goods or technology otherwise subject to export controls

12 under this section to notify the Department of Commerce of

13 those exports.".

14 (c) Section 5(e) of the Act is amended by adding at the

15 end thereof the following:

16 "(5) The export of technology and related goods subject

17 to export controls under this section, including items on the

18 list of militarily critical technologies developed pursuant to

19 subsection (d) of this section, shall be eligible for a compre-

20 hensive operations license which would authorize, over a

21 period of years and to countries other than those described in

22 section 620(0 of the Foreign Assistance Act of 1961, multi-

23 pie exports and reexports between and among a domestic

24 concern and foreign subsidiaries, affiliates, vendors, joint ven-
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1 turers, and licensees of that concern which are approved by

2 the Secretary.

3 "(6) The export to countries other than those described

4 in section 620(f) of the Foreign Assistance Act of 1961 of

5 goods and technology subject to export controls under this

6 section shall be eligible for a distribution license or other li-

7 censes authorizing multiple exports. The Secretary shall peri-

8 odically monitor exports made pursuant to such licenses in

9 order to insure compliance with the provisions of this Act.".

10 (d) Section 5(g) of the Act is amended—

11 (1) in the second sentence by striking out "by the

12 • latest such increase" and inserting in lieu thereof "by

13 the regulations"; and

14 (2) by inserting after the first sentence the follow-"

15 ing- "The regulations issued by the Secretary shall es-

16 tablish as one criterion for the removal of goods or

17 technology from such license requirements the antici-

18 pated needs of the military of countries to which ex-

19 ports are controlled for national security purposes.".

20 (e) Section 5(k) of the Act is amended—

21 (1) by inserting ", including those countries not

22 participating in the group known as the Coordinating

23 Committee," after "other countries", and

24 (2) by striking out "section 3(9)" and inserting in

25 lieu thereof "paragraphs (9) and (10) of section 3".
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1 (0 Section 5 of the Act is amended by adding at the end

2 thereof the following new subsections:

3 "(m) REMOVAL OF CERTAIN CONTEOLS.—(1) In any

4 case in which, during any 1-year period in which export li-

5 cense applications have been filed for the export of a good

6 subject to an export control under this section, all such li-

7 cense applications have been approved to a country group,

8 the Secretary shall, at the end of that 1-year period, remove

9 the export control on exports of that good to that country

10 group, except that the Secretary may require an export li-

11 cense for the export of that good to such end users in that

12 country group as the Secretary may specify by regulation.

13 "(2) This subsection shall not apply to export controls

14 which the United States maintains cooperatively with any

15 other country.

16 "(n) GOODS CONTAINING MICEOPBOCESSOES.—

17 Export controls may not be imposed under this section on a

18 good solely on the basis that the good contains an embedded

19 microprocessor, if such microprocessor cannot be used or al-

20 tered to perform functions other than those it performs in the

21 good in which it is embedded. An export control may be im-

22 posed under this section on a good containing such a micro-

23 processor only on the basis that the functions of the good

24 itself are such that the good, if exported, would make a sig-

25 nificant contribution to the military potential of any other



	1471

1 country or combination of countries which would prove detri-

2 mental to the national security of the United States.".

3 COOBDINATING COMMITTEE

4 SEC. 107 Section 5(i) of the Act (50 U.S.C. App.

5 2404(i)) is amended by adding at the end thereof the

6 following:

7 "(5) Agreement to improve the International Con-

8 trol List and minimize the approval of exceptions to

9 that list, strengthen enforcement and cooperation in en-

10 forcement efforts, provide sufficient funding for the

11 Committee, and improve the structure and function of

12 the Secretariat of the Committee by upgrading profes-

13 sional staff, translation services, data base mainte-

14 nance, communications, and facilities.

15 "(6) Agreement to strengthen the Committee so

16 that it functions effectively in controlling export trade

17 in a manner that better protects the national security

18 of each participant to the benefit of all participants.".

19 FOREIGN AVAILABILITY

20 SEC. 108. (a) Section 5(f)(4) of the Act (50 U.S C App.

21 2404(f)(4)) is amended by striking out the first sentence and

22 inserting in lieu thereof the following. "In any case in which

23 export controls are maintained under this section notwith-

24 standing foreign availability, on account of a determination

25 by the President that the absence of the controls would prove
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1 detrimental to the national security of the United States, the

2 President shall take the necessary steps to conduct negotia-

3 tions with the governments of the appropriate foreign coun-

4 tries for the purpose of eliminating such availability. If,

5 within 6 months after the President's determination, the for-

6 eign availability has not been eliminated, the Secretary may

7 not, after the end of that 6-month period, require a validated

8 license for the export of the goods or technology involved.".

9 (b) Section 5(f)(3) of the Act is amended to read as fol-

10 lows:

11 "(3) With respect to Export controls imposed under this

12 section, in making any determination of foreign availability,

13 the Secretary shall accept the representations of applicants

14 unless such representations are contradicted by reliable evi-

15 dence, including scientific or physical examination, expert

16 opinion based upon adequate factual information, and intel-

17 ligence information.".

18 (c)(l) Section 5(f)(5) of the Act is amended to read as

19 follows:

20 "(5) The Secretary shall establish in the Department of

21 Commerce an Office of Foreign Availability which shall be

22 under the direction of the Assistant Secretary of Commerce

23 for Trade Administration. The Office shall be responsible for

24 gathering and analyzing all the necessary information hi

25 order for the Secretary to make determinations of foreign
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1 availability under this Act. The Secretary shall make availa-

2 ble to the Committee on Foreign Affairs of the House of

3 Representatives and the Committee on Banking, Housing,

4 and Urban Affairs of the Senate at the end of each 6-month

5 period during a fiscal year information on the operations of

6 the Office during that 6-month period. Such information shall

7 include a description of every determination made under this

8 Act during that 6-month period that foreign availability did

9 not exist, together with an explanation of that determina-

10 tion."

11 (2) Section 5(f)(6) of the Act is amended by striking out

12 "Office of Export Administration" and inserting in lieu there-

13 of "Office of Foreign Availability".

14 (d) Section 5(f) of the Act is amended by adding at the

15 end thereof the following new paragraph:

16 "(7) The Secretary shall issue regulations with respect

17 to determinations of foreign availability under this Act not

18 later than 6 months after the date of the enactment of the

19 Export Administration Amendments Act of 1983 "

20 (e) Section 5(h)(6) of the Act is amended by striking out

21 "and provides adequate documentation" and all that follows

22 through the end of the paragraph and inserting in lieu thereof

23 the following: "the technical advisory committee shall submit

24 that certification to the Congress at the same time the certifi-

25 cation is made to the Secretary, together with the documen-
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1 tation for the certification, in accordance with the procedures

2 established pursuant to subsection (f)(l) of this section. The

3 Secretary shall investigate the foreign availability so certified

4 and, not later than 90 days after the certification is made,

5 shall submit a report to the technical advisory committee and

6 the Congress stating that (A) the Secretary has removed the

7 requirement of a validated license for the export of the goods

8 or technology, on account of the foreign availability, (B) the

9 Secretary has recommended to the President that negotia-

10 tions be conducted to eliminate the foreign availability, or (C)

11 the Secretary has determined on the basis of the investigation

12 that the foreign availability does not exist. To the extent nec-

13 essary, the report may be submitted on a classified basis. In

14 any case in which the Secretary has recommended to the

15 President that negotiations be conducted to eliminate the for-

16 eign availability, the President shall take the necessary steps

17 to conduct such negotiations with the governments of the ap-

18 propriate foreign countries. If, within 6 months after the See- 

19 retary submits such report to the Congress, the foreign avail-

20 ability has not been eliminated, the Secretary may not, after

21 the end of that 6-month period, require a validated license for

22 the export of the goods or technology involved.".
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1 MILITABILY CBITICAL TECHNOLOGIES

2 SEC. 109. Section 5(d) of the Act (50 U.S.C. App.

3 2404(d)) is amended by striking out paragraphs (4) through

4 (6) and inserting in lieu thereof the following:

5 "(4)(A) The Secretary and the Secretary of Defense

6 shall complete the integration of the list of militarily critical

7 technologies into the commodity control list not later than

8 April 1, 1985. The integration of the list of militarily critical

9 technologies into the commodity control list shall be complet-

10 ed with all deliberate speed, and the Secretary and the Sec-

11 retary of Defense shall report to the appropriate committees

12 of the Congress, before April 1, 1985, any circumstances

13 which would preclude the completion of the integrated list by

14 that date. Such integrated list shall include only a good or

15 technology with respect to which the Secretary finds that

16 countries to which exports are controlled under this section

17 do not possess that good or technology, or a similar good or

18 technology, and the good or technology or similar good or

19 technology is not available in fact to such a country from

20 sources outside the United States in sufficient quantity and of

21 sufficient quality so that the requirement of a validated li-

22 cense for the export of such good or technology is or would

23 be ineffective in achieving the purpose set forth in subsection

24 (a) of this section, except in the case of a determination of the

25 President with respect to goods or technology under subsec-
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1 tion (f)(l) of this section. The Secretary and the Secretary of

2 Defense shall jointly submit a report to the Congress, not

3 later than April 1, 1985, on actions taken to carry out this

4 subparagraph. In any case in which it is determined that a

5 good or technology should be included on the commodity con-

6 trol list completed pursuant to this subparagraph notwith-

7 standing foreign availability, the report to Congress shall

8 specify why inclusion of that good or technology would sig-

9 nificantly benefit United States military or national security.

10 "(B) The General Accounting Office shall evaluate the

11 efforts of the Secretary and the Secretary of Defense to inte-

12 grate the list of militarily critical technologies into the com-

13 modity control list, and the feasibility of such integration. In

14 conducting such evaluation, the General Accounting Office

15 shall determine whether foreign availability was used as a
	i

16 criterion in developing the commodity control list pursuant to

17 subparagraph (A) and whether the completed list reflected

18 the intent of the Congress in enacting this subsection In con-

19 ducting such evaluation, the General Accounting Office shall

20 have access to all information relating to the list of militarily

21 critical technologies, and representatives of the General Ac- 

22 counting Office designated by the Comptroller General may

23 attend any meetings held in the executive branch with re-

24 spect to such list The appropriate officers or employees shall

25 notify the General Accounting Office of when and where any
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1 such meeting will be held. Not later than April 1, 1985, the

2 General Accounting Office shall submit a detailed report to

3 the Congress on the results of the evaluation conducted pur-

4 suant to this subparagraph.

5 "(C) The Secretary and the Secretary of Defense, hi

6 completing the commodity control list pursuant to subpara-

7 graph (A), and the General Accounting Office, in conducting

8 the evaluation pursuant to subparagraph (B), shall consider

9 mechanisms to reduce significantly the list of militarily criti-

10 cal technologies, including evaluating for possible removal

11 from the list those goods or technology which are in one or

12 more of the following categories:

13 "(i) Goods and technology the transfer of which

14 would not lead to a significant near-term improvement

15 in the defense capability of a country to which exports

16 are controlled under this section.

17 "(ii) A technology that is evolving slowly.

18 "(iii) Technology that is not process-oriented.

19 "(iv) Components used in militarily sensitive de-

20 vices that in themselves are not sensitive.

21 "(D) The reports submitted pursuant to subparagraphs

22 (A) and (B) shall each include the results of the evaluation of

23 the goods and technology set forth in subparagraph (C) and

24 an evaluation of the feasibility of effectively imposing export
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1 controls on technologies as opposed to goods which are the

2 products of those technologies.".

3 CBITEBIA FOE FOBEIGN POLICY CONTBOLS; CONSULTA-

4 TION WITH OTHEB COUNTBIES; BEPOBT TO CON-

5 GBES3

6 SEC. 110. (a) Section 6(b) of the Act (50 U.S.C. App.

7 2405(b)) is amended to read as follows:

8 "(b) CBITEBIA.—When imposing, expanding, or ex-

9 tending export controls on goods or technology under this

10 section, the President shall consider whether—

11 "(1) the intended foreign policy purposes of the

12 proposed controls can be achieved through negotiations

13 or other alternative means;

14 "(2) the proposed controls are compatible with the

15 foreign policy objectives of the United States and with

16 overall United States policy toward the country to

17 which exports are to be subject to the proposed con-

18 trols;

19 "(3) the proposed controls will have an adverse

20 effect on the economic or political relations of the

21 United States with other friendly countries;

22 "(4) the proposed controls will have a substantial

23 adverse effect on the export performance of the United

24 States, on the competitive position of the United States

25 in the international economy, on the international repu-
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1 tation of the United States as a reliable supplier of

2 goods and technology, or on the economic well-being of
3 individual United States industries, companies, and
4 their employees and communities;

5 "(5) the United States has the ability to enforce

6 the proposed controls effectively;

7 "(6) the proposed controls are likely to achieve

8 the intended foreign policy purpose; and

9 "(7)(A) the good or technology, or a similar good

10 or technology, is available in sufficient quantity from

11 sources outside the United States to the country to

12 which exports are to be subject to the proposed con-

13 trols, or (B) negotiations have been successfully con-

14 eluded with the appropriate foreign governments to

15 ensure the cooperation of such governments in control-

16 ling the export of such good or technology to the coun-

17 try to which exports are to be subject to the proposed

18 controls, except that the preceding provisions of this

19 paragraph shall not apply if the President determines

20 that the proposed controls are necessary to further ef-

21 forts by the United States to counter international ter-

22 rorism or to promote observance of internationally rec-

23 ognized human rights.".

24 (b) Section 6 of the Act is amended—
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1 (1) by redesignating'subsections (d) through (k) as

2 subsections (e) through (1), respectively; and

3 (2) by inserting after subsection (c) the following

4 new subsection:

5 "(d) CONSULTATION WITH OTHEB COUNTRIES.—

6 Before export controls are imposed under this section, the

7 President should consult with the countries with which the

8 United States maintains export controls cooperatively, and

9 with such other countries as the President considers appro-

10 priate, with respect to the criteria set forth in subsection (b)

11 and such other matters as the President considers appropri-

12 ate.".

13 (c) Section 6(f) of the Act, as redesignated by subsection

14 (b)(l) of this section, is amended to read as follows:

15 "(0 CONSULTATION WITH THE CONGEESS.—(1) The

16 President may impose, expand, or extend export controls

17 under this section only after consultation with the Committee

18 on Foreign Affairs of the House of Representatives and the

19 Committee on Banking, Housing, and Urban Affairs of the

20 Senate

21 "(2) Following consultation with the Congress hi ac-

22 cordance with paragraph (1) and before imposing, expanding,

23 or extending export controls under this section, the President

24 shall submit to the Congress a report—
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1 "(A) indicating how the proposed export controls

2 will further, significantly, the foreign policy of the

3 United States or will further its declared international

4 obligations;

5 "(B) specifying the conclusions of the President

6 with respect to each of the criteria set forth in subsec-

7 tion (b), and any possible adverse foreign policy conse-

8 quences;

9 "(C) describing the nature, the subjects, and the

10 results of the consultation with industry pursuant to

11 subsection (c) and with other countries pursuant to sub-

12 section (d);

13 "(D) specifying the nature and results of any al-

14 ternative means attempted under subsection (e), or the

15 reasons for imposing, expanding, or extending the con-

16 trols without attempting any such alternative means;

17 and

18 "(E) describing the availability from other coun-

19 tries of goods or technology comparable to the goods

20 or technology subject to the proposed export controls,

21 and describing the nature and results of the efforts

22 made pursuant to subsection (h) to secure the coopera-

23 tion of foreign governments in controlling the foreign

24 availability of such comparable goods or technology.
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1 The concerns expressed by Members of Congress during the

2 consultations required by this subsection shall be specifically

3 addressed in each report submitted pursuant to this para-

4 graph.

5 "(3) To the extent necessary to further the effectiveness

6 of the export controls, portions of a report required by para-

7 graph (2) may be submitted to the Congress on a classified

8 basis, and shall be subject to the provisions of section 12(c) of

9 this Act.

10 "(4) In the case of export controls under this section

11 which prohibit or curtail the export of any agricultural com-

12 modity, a report submitted pursuant to paragraph (2) shall be

13 deemed to be the report required by section 7(g)(3) of this

14 Act.".

15 (d) Section 6(i) of the Act, as redesignated by subsection

16 (b)(l) of this section, is amended by striking out "(0, and (g)"

17 and inserting in lieu thereof "(e), (g), and (h)".

18 EFFECT OF CONTBOLS ON EXISTING CONTEACT8 AND

19 LICENSES

20 SEC. 111. (a) Section 6 of the Act (50 U.S C. App.

21 2405), as amended by section 110 of this Act, is further

22 amended by adding at the end thereof the following new sub-

23 section:

24 "(m) EFFECT OF CONTROLS ON EXISTING CON-

25 TEACTS AND LICENSES.—Any export controls imposed
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1 under this section shall not affect any contract to export en-

2 tered into before the date on which such controls are imposed

3 or any export license issued under this Act before such date.

4 The preceding sentence shall not apply in a case in which the

5 export controls imposed relate directly, immediately, and sig-

6 nificantly to actual or imminent acts of aggression or of inter-

7 national terrorism, to actual or imminent gross violations of

8 internationally recognized human rights, or to actual or im-

9 minent nuclear weapons tests, in which case the President

10 shall promptly notify the Congress of the circumstances to

11 which the export controls relate and of the contracts or li-

12 censes affected by the controls. Any export controls described

13 in the preceding sentence shall affect existing contracts and

14 licenses only so long as the acts of aggression or terrorism,

15 violations of human rights, or nuclear weapons tests continue

16 or remain imminent. For purposes of this subsection, the

17 term 'contract to export' includes, but is not limited to, an

18 export sales agreement and an agreement to invest in an en-

19 terprise which involves the export of goods or technology.".

20 (b) Section 7 of the Act (50 App. 2406) is amended by

21 adding at the end thereof the following new subsection:

22 "(k) EFFECT OF CONTROLS ON EXISTING CON-

23 TRACTS.—Any export controls imposed under this section

24 shall not affect any contract to export entered into before the

25 date on which such controls are imposed, including any con-
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1 tract to harvest unprocessed western red cedar (as defined hi

2 subsection (i)(4) of this section) from State lands, the perform-

3 ance of which contract would make the red cedar available

4 for export. For purposes of this subsection, the term 'contract

5 to export' includes, but is not limited to, an export sales

6 agreement and an agreement to invest in an enterprise which

7 involves the export of goods or technology.".

8 (c) The amendment made by subsection (a) shall not

9 apply to export controls imposed before the date of the enact-

10 ment of this Act. The amendment made by subsection (b)

11 shall apply to export controls in effect on the date of the

12 enactment of this Act and export controls imposed after such

13 date.

14 EXEMPTION FEOM FOREIGN POLICY CONTROLS

15 SEC. 112. Section 6(g) of the Act (50 U S.C. App.

16 2405(g)), as redesignated by section 110(b)(l) of this Act, is

17 amended—

18 (1) by inserting after the first sentence the follow-

19 ing: "This section also does not authorize export con-

20 trols on donations of goods, such as food and clothing,

21 intended to be used to relieve human suffering."; and

22 (2) by adding at the end thereof the following:

23 "The President may impose export controls under this

24 section on medicine, medical supplies, food, and dona-

25 tions of goods without regard to the other provisions of
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1 this subsection in order to carry out the policy set forth

2 in paragraph (13) of section 3 of this Act.".

3 FOREIGN POLICY CONTROLS AUTHORITY

4 SEC. 113. (a) The first sentence of section 6(a)(l) of the

5 Act (50 U.S.C. App. 2405(a)(l)) is amended to read as fol-

6 lows: "In order to carry out the policy set forth in paragraph

7 (2)(B), (7), (8), or (13) of section 3 of this Act, the President

8 may prohibit or curtail the exportation from the United

9 States of any goods, technology, or other information pro-

10 duced in the United States, to the extent necessary to further

11 significantly the foreign policy of the United States or to ful-

12 fill its declared international obligations ".

13 (b) Section 6(a) of the Act if further amended by redes-

14 ignating paragraphs (2) through (4) as paragraphs (3) through

15 (5), respectively, and by inserting after paragraph (1) the fol-

16 lowing new paragraphs:

17 "(2) Any export control imposed under this section shall

18 apply to any transaction or activity undertaken with the

19 intent to evade that export control, even if that export con-

20 trol would not otherwise apply to that transaction 'or

21 activity.".

22 (c) Section 6 of the Act, as amended by sections 110

23 and 111 of this Act, is further amended by adding at the end

24 thereof the following new subsection:
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1 "(n) EXPANDED AUTHORITY TO IMPOSE CON-

2 TEOLS.—(1) In any case in which the President determines

3 that it is necessary to impose controls under this section—

4 . "(A) with respect to goods, technology, other in-

5 formation, or persons other than that authorized by

6 subsection (a)(l) of thus section; or

7 "(B) without any limitation contained in subsec-

8 tion (c), (d), (e), (g), (h), or (m) of this section,

9 the President may impose those controls only if the President

10 submits that determination to the Congress, together with a

11 report pursuant to subsection (0 of this section with respect

12 to the proposed controls, and only if a law is enacted author-

13 izmg the imposition of those controls. If a joint resolution

14 authorizing the imposition of those controls is introduced in

15 either House of Congress within 30 days of continuous ses-

16 sion after the Congress receives the determination and report

17 of the President, that joint resolution shall immediately be

18 referred to the Committee on Banking, Housing, and Urban

19 Affairs of the Senate and the Committee on Foreign Affairs

20 of the House of Representatives. If either such committee

21 has not reported the joint resolution at the end of 30 days of

22 continuous session after its referral, such committee shall be

23 deemed to be discharged from further consideration of the

24 resolution.
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1 "(2) For purposes of this subsection, the term 'joint res-

2 olution' means a joint resolution the matter after the resolv-

3 ing clause of which is as follows: 'That the Congress, having

4 received on a determination of the President

5 under section 6(n)(l) of the Export Administration Act of

6 1979 with respect to the export controls which are set forth

7 hi the report submitted to the Congress with that determina-

8 tion, authorizes the President to impose those export con-

9 trols.', with the date of the receipt of the determination and

10 report inserted in the blank.

11 "(3) For purposes of this subsection—

12 "(A) continuity of session is broken only by an ad-

13 journment of the Congress sine die, and

14 "(B) the days on which either House is not in ses-

15 sion because of an adjournment of more than 3 days to

16 a day certain are excluded in the computation of any

17 period of tune in which Congress is in continuous

18 session.".

19 (d) The amendments made by subsections (a), (b), and (c)

20 of this section shall not apply to export controls imposed

21 under section 6 of the Act before the date of the enactment of

22 this Act which are extended in accordance with such section

23 6 on or after such date of enactment.
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1 CEIME CONTEOL INSTEUMENTS

2 SEC. 114. (a) Section 6(k)(l) of the Act (50 U.S.C. App.

3 2405(k)(l)), as redesignated by section 110(b)(l) of this Act,

4 is amended by adding at the end thereof the following new

5 sentence "Notwithstanding any other provision of this Act,

6 any determination of the Secretary—

7 "(A) of what goods or technology shall be includ-

8 ed on the list established pursuant to subsection (1) of

9 this section as a result of the export restrictions im-

10 posed by this subsection shall be made with the con-

11 currence of the Secretary of State, or

12 "(B) to approve or deny an export license applica-

13 tion to export crime control or detection instruments or

14, equipment shall be made in concurrence with the rec-

15 ommendations of the Secretary of State submitted to

16 the Secretary with respect to the application pursuant

17 to section 10(e) of this Act,

18 except that if the Secretary does not agree with the Secre-

19 tary of State with respect to any such determination, the

20 matter shall be referred to the President for resolution.".

21 (b) The amendment made by subsection (a) shall apply

22 to determinations of the Secretary of Commerce which are

23 made on or after the date of the enactment of this Act
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1 BEIMPOSITION OF EXPORT CONTBOL8

2 SBC. 115. (a) Section 6 of this Act, as amended by sec-

3 tions 110, 111, and 113 of this Act, is further amended by

4 adding at the end thereof the following new subsection:

5 "(o) EXTENSION OF CEBTAIN CONTROLS.—Those

6 export controls imposed under this section which were in

7 effect on February 28, 1982, and ceased to be effective on

8 March 1, 1982, September 15, 1982, or January 20, 1983

9 (except those controls with respect to the 1980 summer

10 Olympic games), shall become effective on the date of the

11 enactment of this subsection, and shall remain in effect until

12 1 year after such date of enactment. At the end of that 1-

13 year period, any of those controls made effective by this sub-

14 section may be extended by the President in accordance with

15 subsections (b) and (0 of this section.".

16 (b) Section 6(j) of this Act, as redesignated by section

17 110(b)(l) of this Act, is amended by adding at the end thereof

18 the following new sentence: "Any such determination which

19 has been made with respect to a country may not be rescind-

20 ed unless the President first submits to the Congress a report

21 justifying the rescission and certifying that the country con-

22 cerned has not provided support for international terrorism,

23 including support for groups engaged in such terrorism, for

24 the preceding 12-month period.".
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1 (c) The amendment made by subsection (b) shall apply

2 with respect to any export control made effective by the

3 amendment made by subsection (a).

4 PETITIONS FOE SHOBT SUPPLY CONTROLS

5 SEC. 116. (a) Section 7(c)(l)(A) of the Act (50 U.S.C.

6 App. 2406(c)(l)(A)) is amended to read as follows:

7 "(c) PETITIONS FOE MONITOEING OB CONTROLS.—

8 (1)(A) Any entity, including a trade association, firm, or certi-

9 fied or recognized union or group of workers, which is repre-

10 sentative of an industry or a substantial segment of an indus-

11 try which processes metallic m BSAA aterials capable of

12 being recycled (i) with respect to which an increase in domes-

13 tic prices or a domestic shortage, either or which results from

14 increased exports, is or may be a substantial cause of adverse

15 effect on the national economy or any sector thereof or on a

16 domestic industry, and (ii) with respect to which a significant

17 increase in exports is or may be a substantial cause of ad-

18 verse effect on the national economy or any sector thereof or

19 on a domestic industry, may transmit a written petition to the

20 Secretary requesting the monitoring of exports or the imposi-

21 tion of export controls, or both, with respect to such material,

22 in order to carry out the policy set forth in section 3(2)(C) of

23 this Act.".

24 (b) Section 7(c)(l)(B) of the Act is amended—
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1 (1) in clause (i) by striking out "and" after

2 "supply,"; and

3 (2) by striking out the period at the end thereof

4 and inserting in lieu thereof ", and (iii) that the criteria

5 set forth in paragraph (3)(A) of this subsection are sat-

6 isfied.".

7 (c) Section 7(c)(l) of the Act is further amended by

8 adding at the end thereof the following:

9 "(C)(i) For purposes of this subsectior, the term 'sub-

10 stantial cause' means a cause which is important and not less

11 than any other cause.

12 "(ii) Before March 1, 1984, the Secretary shall issue

13 regulations, in accordance with section 553 of title 5, United

14 States Code, which define the operative terms contained in

15 section 3(2)(C) of this Act and in this subsection, including

16 but not limited to the following: 'excessive drain,' 'scarce ma-

17 terials', 'serious inflationary impact of foreign demand', 'do-

18 mestic shortage', 'increase in domestic prices' and 'increase

19 in the domestic price', 'representative of an industry or a

20 substantial segment of an industry', 'domestic industry', 'spe-

21 cific period of time', 'national economy or any sector thereof,

22 'significant increase in exports', and 'adverse effect'.".

23 (d) Section 7(c)(3) of the Act is amended to read as

24 follows:



	1492

1 "(3)(A) Within 45 days after the end of the 30-day or

2 45-day period described in paragraph (2), as the case may be,

3 the Secretary shall determine whether to impose monitoring

4 or controls, or both, on the export of the material which is

5 the subject of the petition, in order to carry out the policy set

6 forth in section 3(2)(C) of this Act. In making such determi-

7 nation, the Secretary shall determine whether—

8 "(i) there has been a significant increase, in rela-

9 tion to a specific period of time, in exports of such

10 material;

11 "(ii) there has been a significant increase in the

12 domestic price of such matenal or a domestic shortage

13 of such material and exports are a substantial cause of

14 such domestic price increase or domestic shortage;

15 "(iii) exports of such material are or may be a

16 substantial cause of adverse effect on the national

17 economy or any sector thereof or on a domestic indus-

18 try; and

19 "(iv) monitoring or controls or both are necessary

20 in order to carry out the policy set forth in section

21 3(2)(C) of this Act.

22 "(B) The Secretary shall publish in the Federal Register

23 a detailed statement of the reasons for the Secretary's deter-

24 mination pursuant to subparagraph (A) of whether to impose
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1 monitoring or controls, or both, including the findings of fact

2 in support of that determination.".

3 (e) Section 7(c)(6) of the Act is amended to read as

4 follows:

5 "(6) If a petition with respect to a particular material or

6 group of materials has been considered in accordance with all

7 the procedures prescribed in this subsection, the Secretary

8 shall not consider any other petition with respect to the same

9 material or group of materials which is filed within 6 months

10 after final action on the prior petition has been completed.".

11 (0 Section 7(c) of the Act is further amended—

12 (1) by striking out paragraph (8) and redesignating

13 paragraphs (9) and (10) as paragraphs (8) and (9), re-

14 spectively;

15 (2) by amending paragraph (8), as redesignated by

16 paragraph (1) of this subsection, to read as follows:

17 "(8) The authority under this subsection shall not be

18 construed to affect the authority of the Secretary under any

19 provision of this Act other than this section."; and

20 (3) by adding at the end thereof the following:

21 "(10) Notwithstanding subsection (a) or (b) of this sec-

22 tion, no action in response to an informal or formal request

23 by any entity described in paragraph (1)(A) of this subsection

24 to impose controls on or monitor the export of metallic mate-

25 rials capable of being recycled shall be taken under this sec-
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1 tion except pursuant to this subsection. The Secretary, in any

2 other case, may not impose controls on or monitor the export

3 of metallic materials capable of being recycled unless the

4 Secretary makes the determination required by paragraph

5 (3)(A) of this subsection with respect to such controls or mon-

6 itonng and complies with paragraph (3)(B) with respect to

7 that determination.".

'8 (g) Section 13(a) of the Act is amended by striking out

9 "section ll(c)(2)" and inserting in lieu thereof "sections

10 7(c)(l)(C)(ii)"andil(c)(2)".

11 DOMESTICALLY PRODUCED CRUDE OIL

12 SEC. 117. Section 7(d) of the Act (50 U S.C. 2406(d)) is

13 amended by adding at the end thereof the following.

14 "(4) Notwithstanding the provisions of section 20 of this

15 Act, the provisions of this subsection shall expire on Septem-

16 her 30, 1987."

17 REFINED PETROLEUM PRODUCTS

18 SEC. 118. Section 7(e)(l) of the Act (50 U.S.C. App.

19 2406(e)(l)) is amended in the first sentence by striking out

20 "No" and inserting in lieu thereof "In any case in which the

21 President determines that it is necessary to impose export

22 controls on refined petroleum products in order to carry out

23 the policy set forth in section 3(2)(C) of this Act, the Presi-

24 dent shall notify the Congress of that determination. The

25 President shall also notify the Congress if and when he deter-
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1 mines that such export controls are no longer necessary.

2 During any period in which a determination that such export

3 controls are necessary is in effect, no".

4 AGEICULTUBAL EXPORTS

5 SEC. 119. (a) Section 7(g)(3) of the Act (50 U.S.C. App.

6 2406(g)(3)) is amended by amending the second sentence to

7 read as follows: "If the Congress, within 60 days after the

8 date of its receipt of such report, does not adopt a joint reso-

9 lution approving such prohibition or curtailment, then such

10 prohibition or curtailment shall cease to be effective at the

11 end of that 60-day period.".

12 (b) The third sentence of section 7(g)(3) of the Act is

13 amended by striking out "30-day" and inserting in lieu there-

14 of "60-day".

15 LICENSING PBOCEDTJEE8

16 SEC. 120. (a) Section 10(c) of the Act (50 U.S.C. App.

17 2409(c)) is amended by striking out "90" and inserting in

18 lieu thereof "60".

19 (b) Section 10(f)(2) of the Act is amended—

20 (1) by inserting "in writing" after "inform the ap-

21 plicant"; and

22 (2) by striking out ", and shall accord" and all

23 that follows through the end of the paragraph and in-

24 serting hi lieu thereof a period and the following:
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1 "Before a final determination with respect to the application

2 is made, the applicant shall be entitled—

3 "(A) to respond in writing to such questions, con-

4 siderations, or recommendations within 30 days after

5 receipt of such information from the Secretary, and

6 "(B) upon the filing of a written request with the

7 Secretary within 15 days after the receipt of such in-

8 formation, to respond in person to the department or

9 agency raising such questions, considerations, or rec-

10 ommendations.".

11 (c) Section 10(f)(3) of the Act is amended—

12 (1) in the first sentence—

13 (A) by inserting "the proposed" before

14 "denial" the first two places it appears; and

15 (B) by striking out "denial" the third place it

16 appears and inserting in lieu thereof "determina-

17 tiori to deny the application"; and

18 (2) by inserting after the first sentence the follow-

19 ing new sentence: "The Secretary shall allow the ap-

20 plicant at least 30 days to respond to the Secretary's

21 determination before the license application is denied."

22 (d) Section 10 of the Act is amended—

23 (1) in the section heading by adding "; other in-

24 quiries" after "applications"; and
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1 (2) by adding at the end thereof the following new

2 subsections:

3 "(k) CHANGES IN REQUIBEMENTS FOE APPLICA-

4 TIONS.—Except as provided in subsection (b)(3) of this sec-

5 tion, in any case in which, after a license application is sub-

6 mitted, the Secretary changes the requirements for such a

7 license application, the Secretary may request appropriate

8 additional information of the applicant, but the Secretary may

9 not return the application to the applicant without action be-

10 cause it fails to meet the changed requirements.

11 "(1) OTHEB INQUIEIES.—(1) In any case in which the

12 Secretary receives a written request asking for the proper

13 classification of a good or technology on the commodity con-

14 trol list, the Secretary shall, within 10 days after receipt of

15 the request, inform the person making the request of the

16 proper classification.

17 "(2) In any case in which the Secretary receives a writ-

18 ten request for information about the applicability of export

19 license requirements under this Act to a proposed export

20 transaction or series of transactions, the Secretary shall,

21 within 30 days after receipt of the request, reply with that

22 information to the person making the request.".

23 ANNUAL EEPOET

24 SEC. 121. Section 14 of the Act (50 U.S.C. App. 2413)

25 is amended—
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1 (1) by redesignating paragraphs (11) through (20)

2 as paragraphs (12) through (21), respectively; and

3 (2) by inserting after paragraph (10) the following

4 new paragraph:

5 "(11) the removal of export controls on goods

6 pursuant to section 5(m);".

7 TECHNICAL AMENDMENTS

8 SEC. 122 (a) Section 7(i)(l) of the Act (50 U.S.C. App.

9 2406(i)(l)) is amended in the last sentence by inserting "har-

10 vested from State or Federal lands" after "red cedar logs".

11 (b) Section 17(a) of the Act (50 U S.C. App. 2416(a)) is

12 amended by striking out "Nothing" and inserting in lieu

13 thereof "Except as otherwise provided in this Act, nothing".

14 (c) Section 38(e) of the Arms Export Control Act (22

15 U.S.C. 2778(e)) is amended by striking out "(f)" and insert-

16 ing in lieu thereof "(g)".

17 AUTHORIZATION OF APPEOPBIATIONS

18 SEC. 123. (a) Section 18 of the Act (50 U.S.C. App.

19 2417) is amended to read as follows:

20 "AUTHORIZATION OF APPBOPEIATIONS

21 "SEC. 18. (a) REQUIREMENT OF AUTHORIZING LEGIS-

22 LATION.—(1) Notwithstanding any other provision of law,

23 money appropriated to the Department of Commerce for ex-

24 penses to carry out the purposes of this Act may be obligated

25 or expended only if—
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1 "(A) the appropriation thereof has been previously

2 authorized by law enacted on or after the date of the

3 enactment of the Export Administration Amendments

4 Act of 1983, or

5 "(B) the amount of all such obligations and ex-

6 penditures does not exceed an amount previously pre-

7 scribed by law enacted on or after such date.

8 "(2) To the extent that legislation enacted after the

9 making of an appropriation to carry out the purposes of this

10 Act authorizes the obligation or expenditure thereof, the limi-

11 tation contained in paragraph (1) shall have no effect.

12 "(3) The provisions of this subsection shall not be super-

13 seded except by a provision of law entered after the date of

14 the enactment of the Export Administration Amendments

15 Act of 1983 which specifically repeals, modifies, or super-

16 sedes the provisions of this subsection.

17 "(b) AUTHORIZATION —There are authorized to be ap-

18 propriated to the Department of Commerce to carry out the

19 purposes of this Act—

20 "(1) $24,600,000 for each of the fiscal years

21 1984 and 1985, of which for each such fiscal year

22 $15,000,000 shall be available only for enforcement,

23 $2,100,000 shall be available only for foreign availabil-

24 ity assessments under subsections (f) and (h)(6) of sec-

28-755 O - 86 - •"'
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1 tion 5 of this Act, and $7,500,000 shall be available

2 for all other activities under this Act; and

3 "(2) such additional amounts for each such fiscal

4 year as may be necessary for increases in salary, pay,

5 retirement, other employee benefits authorized by law,

6 and other nondiscretionary costs.".

7 (b) The amendment made by subsection (a) shall take

8 effect on October 1, 1983.

9 TERMINATION OF AUTHOBITY

10 SEC. 124. Section 20 of the Act (50 U.S.C. App. 2419)

11 is amended to read as follows:

12 "TEBMINATION DATE

13 "SEC. 20. The authority granted by thip Act terminates

14 on September 30, 1985.".

15 HOUBS OF OFFICE OF EXPOBT ADMINISTRATION

16 SEC. 125. The Secretary shall modify the office hours of

17 the Office of Export Administration of the Department of

18 Commerce on at least four days of each workweek so as to

19 accommodate communications to the Office by exporters

20 throughout the continental United States during the normal

21 business hours of those exporters.

22 TITLE H—EXPORT PROMOTION PROGRAMS

23 BEQUIBEMENT OF PBIOB AUTHORIZATION

24 SEC. 201. (a) Notwithstanding any other provision of

25 law, money appropriated to the Department of Commerce for
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1 expenses to carry out any export promotion program may be

2 obligated or expended only if—

3 (1) the appropriation thereof has been previously

4 authorized by law enacted on or after the date of the

5 enactment of this Act; or

6 (2) the amount of all such obligations and expend-

7 itures does not exceed an amount previously prescribed

8 by law enacted on or after such date.

9 (b) To the extent that legislation enacted after the

10 making of an appropriation to carry out any export promotion

11 program authorizes the obligation or expenditure thereof, the

12 limitation contained in subsection (a) shall have no effect

13 (c) The provisions of this section shall not be superseded

14 excet by a provision of law enacted after the date of the

15 enactment of this Act which specifically repeals, modifies, or

16 supersedes the provisions of this section.

17 (d) For purposes of this title, the term "export pro-

18 motion program" means any activity of the Department of

19 Commerce designed to stimulate or assist United States busi-

20 nesses in marketing their goods and services abroad competi-

21 tively with businesses from other countries, including but not

22 limited to—

23 (1) trade development (except for the trade adjust-

24 ment assistance program) and dissemination of foreign

25 marketing opportunities and other marketing informa-
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1 tion to United States producers of goods and services,

2 including the expansion of foreign markets for United

3 States textiles and apparel and any other United States

4 products;

5 (2) the development of regional and multilateral

6 economic policies which enhance United States trade

7 and investment interests, and the provision or market-

8 ing services with respect to foreign countries and

9 regions;

10 (3) the exhibition of United States goods in other

11 countries; and

12 (4) the operations of the United States Commer-

13 cial Service and the Foreign Commercial Service, or

14 any successor agency.

15 AUTHORIZATION OF APPBOPEIATION8

16 SBC. 202. There is authorized to be appropriated for

17 each of the fiscal years 1984 and 1985 to the Department of

18 Commerce to carry out export promotion programs

19 $100,458,000.

20 BABTEB ARRANGEMENTS

21 SEC. 203. (a) The President shall, not later than 180

22 days after the date of the enactment of this Act, submit to the

23 Congress a contingency plan for the promotion of exports of

24 agricultural commodities through the bartering of surplus ag-

25 ricultural commodities produced in the United States for pe-
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1 troleum and petroleum products, and for other materials vital

2 to the national interest, which are produced abroad, and

3 make recommendations as to the feasibility of implementing

4 such bartering. i

5 (b) Notwithstanding any other provision of law, the Presi-

6 dent is authorized—

7 (1) to barter stocks of agricultural commodities ac-

8 quired by the Government for petroleum and petroleum

9 products, and for other materials vital to the national

10 interest, which are produced abroad, in situations in

11 which sales would otherwise not occur; and

12 (2) to purchase petroleum and petroleum products,

13 and other materials vital to the national interest, which

14 are produced abroad and acquired by persons in the

15 United States through barter for agricultural commod-

16 ities produced in and exported from _ the United States

17 through normal commercial trade channels.

18 (c) The President shall take steps to insure that any

19 barters described in subsections (a) and (b)(l) and any pur-

20 chases authorized by subsection (b)(2) safeguard existing

21 export markets for agricultural commodities operating on

22 conventional business terms from displacement by barters de-

23 scribed in subsections (a), (b)(l), and (b)(2).
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1 TITLE m—SOUTH AFKICA

2 8HOBT TITLE

3 SEC. 301. This title may be cited as the "United States

4 Policy Toward South Africa Act of 1983".

5 Subtitle 1—Labor Standards

6 ENDOBSEMENT AND IMPLEMENTATION OF FAIB

7 EMPLOYMENT PBINCIPLES

8 SEC. 311. Any United States person who—

9 (A) has a branch or office in South Africa, or

10 (B) controls a corporation, partnership, or other

11 enterprise in South Africa,

12 in which more than 20 people are employed shall take the

13 necessary steps to insure that, in operating such branch,

14 office, corporation, partnership, or enterprise, those principles

15 relating to employment practices set forth in section 312 of

16 this Act are implemented.

17 STATEMENT OF PBINCIPLES

18 SEC. 312. (a) The principles referred to in section 311

19 of this Act are as follows:

20 (1) Desegregating the races hi each employment

21 facility, including—

22 (A) removing all race designation signs;

23 (B) desegregating all eating, rest, and work

24 facilities; and
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1 (C) terminating all regulations which are

2 based on racial discrimination.

3 (2) Providing equal employment for all employees,

4 including—

5 (A) assuring that any health, accident, or

6 death benefit plans that are established are non-

7 discriminatory and open to all employees, whether

8 they are paid a salary or are compensated on an

9 hourly basis; and

10 (B) implementing equal and nondiscrimina-

11 tory terms and conditions of employment for all

12 employees, and abolishing job reservations, job

13 fragmentation, apprenticeship restrictions for

14 blacks and other nonwhites, and differential em-

15 ployment criteria, which discriminate on the basis

16 of race or ethnic origin.

17 (3) Establishing equal pay for all employees doing

18 equal or comparable work, including—

19 (A) establishing and implementing, as soon

20 as possible, a wage and salary structure which is

21 applied equally to all employees, regardless of

22 race, who are engaged in equal or comparable

23 " work;

24 (B) reviewing the distinction between hourly

25 and salaried job classifications, and establishing
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1 and implementing an equitable and unified system

2 of job classifications which takes into account such

3 review, and

4 (C) eliminating inequities in seniority and in-

5 grade benefits so that all employees, regardless of

6 race, who perform similar jobs are eligible for the

7 same seniority and in-grade benefits.

8 (4) Establishing a minimum wage and salary

9 structure based on a cost-of-living index which takes

10 into account the needs of employees and their families.

11 (5) Increasing, by appropriate means, the number

12 of blacks and other nonwhites in managerial, supervi-

13 sory, administrative, clerical, and technical jobs for the

14 purpose of significantly increasing the representation of

15 blacks and other nonwhites in such jobs, including—

16 (A) developing training programs that will

17 prepare substantial numbers of blacks and other

18 nonwhites for such jobs as soon as possible, in-

19 eluding—

20 (i) expanding existing programs and

21 forming new programs to train, upgrade, and

22 improve the skills of all categories of em-

23 ployees, and

24 (ii) creating on-the-job training pro-

25 grams and facilities to assist employees to
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1 advance to higher paying jobs requiring

2 greater skills;

3 (B) establishing procedures to assess, identi-

4 fy, and actively recruit employees with potential

5 for further advancement;

6 (C) identifying blacks and other nonwhites

7 with high" management potential and enrolling

8 them in accelerated management programs,

9 (D) establishing and expending programs to

10 enable employees to further their education and

11 skills at recognized education facilities; and

12 (E) establishing timetables to carry out this

13 paragraph.

14 (6) Taking reasonable steps to improve the quality

15 of employees' lives outside the work environment with

16 respect to housing, transportation, schooling, recrea-

17 tion, and health, including—

18 (A) -providing assistance to black and other

19 nonwhite employees for housing, health care,

20 transportation, and recreation either through the

21 provision of facilities or services or providing fi-

22 nancial assistance to employees for such purposes,

23 inculding the expansion or creation of in-house

24 medical facilities or other medical programs to im-
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1 prove medical care for black and other nonwhite

2 employees and their dependents; and

3 (B) participating in the development of pro-

4 grams that address the education needs of em-

5 ployees, their dependents, and the local communi-

6 ty.

7 (7) Recognizing labor unions and implementing

8 fair labor practices, including—

9 (A) recognizing the right of all employees,

10 regardless of racial or other distinctions, to self-

11 organization and to form, join, or assist labor or-

12 ganizations, freely and without penalty or reprisal,

13 and recognizing the right to refrain from any such

14 activity;

15 (B) refraining from—

16 (i) interfering with, restraining, or co-

17 ercing employees in the exercise of their

18 rights of self-organization under this para-

19 graph,

20 (ii) dominating or interfering with the

21 formation or administration of any labor or-

22 ganization, or sponsoring, controlling, or con-

23 tributing financial or other assistance to it,

24 (iii) encouraging or discouraging mem-

25 bership hi any labor organization by discrimi-
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1 nation in regard to hiring, tenure, promotion,

2 or other condition of employment,

3 (iv) discharging or otherwise disciplining

4 or discriminating against any employee who

5 has exercised any rights of self-organization

6 under this paragraph, and

7 " (v) refusing to bargain collectively with

8 any organization freely chosen by employees

9 under this paragraph;

10 (C) allowing employees to exercise rights of

11 self-organization, including solicitation of fellow

12 employees during nonworking hours, allowing dis-

13 tribution and posting of union literature by em-

14 • ployees during nonworking hours in nonworking

15 areas, and allowing reasonable access to labor or-

16 ganization representatives to communicate with

17 employees on employer premises at reasonable

18 times;

19 (D) allowing employee representatives to

20 meet with employer representatives during work-

21 ing hours without loss of pay for purposes of col-

22 lective bargaining, negotiation of agreements, and

23 representation of employee grievances;

24 (E) regularly informing employees that it is

25 company policy to consult and bargain collectively
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1 with organizations which are freely elected by the

2 employees to represent them; and
3 (F) utilizing impartial persons mutually

4 agreed upon by employer and employee repre-

5 sentatives to resolve disputes concerning election

6 of representatives, negotiation of agreements or

7 grievances arising thereunder, or any other mat-

8 ters arising under this paragraph.

9 (b) The Secretary may issue guidelines and criteria to

10 assist persons who are or may be subject to this subtitle in

11 complying with the principles set forth in subsection (a) of

12 this section. The Secretary may, upon request, give an advi-

13 sory opinion to any person who is or may be subject to this

14 subtitle as to whether that person is subject to this subtitle or

15 would be considered to be in compliance with the principles

16 set forth in subsection (a).

17 ADVISOBY COUNCILS

18 SEC. 313. (a) The Secretary shall establish in South

19 Africa an Advisory Council (1) to advise the Secretary with

20 respect to the implementation of those principles set forth in

21 section 312(a), and (2) to review periodically the reports sub-

22 mitted pursuant to section 314(a) and, where necessary, to

23 supplement the information contained hi such reports. The

24 Advisory Council shall be composed of ten members appoint-

25 ed by the Secretary from among persons representing trade
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1 unions committed to nondiscriminatory policies, the United

2 States Chamber of Commerce in South Africa, and the South

3 African academic community, and from among South African

4 community and church leaders who have demonstrated a con-

5 cern for equal rights. In addition to the ten appointed mem-

6 bers of the Advisory Council, the United States Ambassador

7 to South Africa shall be a member of the Advisory Council,

8 ex officio.

9 (b) The Secretary shall establish in the United States an

10 American Advisory Council to make policy recommendations

11 with respect to the labor practices of United States persons

12 in South Africa and to review periodically the progress of

13 such persons in carrying out the provisions of section 311 of

14 this Act. The American Advisory Council shall be composed

15 of 11 members appointed by the Secretary from among quali-

16 fied persons, including officers and employees of the Depart-

17 ment of State, the Department of Commerce, the Depart-

18 ment of Labor, and the Equal Employment Opportunity

19 Commission, and representatives of labor, business, civil

20 rights, and religious organizations. The Secretary shall pub-

21 lish in the Federal Kegister any recommendations made by

22 the American Advisory Council under this subsection.

23 (c) Members of the Advisory Council in South Africa

24 and of the American Advisory Council shall be appointed for

25 3-year terms, except that of the members first appointed,
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1 three on each Council shall be appointed for terms of two

2 years, and three on each Council shall be appointed for terms

3 of one year, as designated at the time of then* appointment.

4 Any member appointed to fill a vacancy occurring before the

5 expiration of the term for which the predecessor of such

6 member was appointed shall be appointed only for the re-

7 mainder of such term.

8 (d) the United States Ambassador to South Africa shall

9 provide to the Advisory Council hi South Africa the neces-

10 sary clerical and administrative assistance. The Secretary

11 shall provide such assistance to the American Advisory

12 Council.

13 (e) Members of the Advisory Council in South Africa

14 and of the American Advisory Council shall serve without

15 pay, except that, while away from their homes or regular

16 places of business in the performance of services for the re-

17 spective Councils, members of the Advisory Councils shall be

18 allowed travel expenses, including per diem in lieu of subsist-

19 ence, in the same manner as persons employed intermittently

20 in the Government service are allowed expenses under sec-

21 tion 5703 of title 5, United States Code.

22 ENFOBCEMENT; SANCTIONS

23 SEC. 314. (a) Each United States person referred to in

24 section 311 of this Act shall submit to the Secretary (1) a

25 detailed and fully documented annual report on the progress
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1 of that person in complying with the provisions of this subti-

2 tie, and (2) such other information as the Secretary deter-

3 mines is necessary.

4 (b) In order to insure compliance with this subtitle and

5 any regulations issued to carry out this subtitle, the Secre-

6 tary—

7 (1) shall establish mechanisms to monitor such

8 compliance, including on-site monitoring with respect

9! to each United States person referred to in section 311

10 of this Act at least one in every 2-year period;

11 (2) shall make reasonable efforts within a reason-

12 able period of time to secure such compliance by

13 means of conference, conciliation, mediation, and per-

14 suasion;

15 (3) shall, in any case in which the Secretary has

16 reason to believe that any person has furnished the

17 Secretary with false information relating to the provi-

18 sions of this subtitle, recommend to the Attorney Gen- 

19 eral that criminal proceedings be brought against such

20 person; and

21 (4) may conduct investigations, hold hearings, ad-

22 minister oaths, examine witnesses, receive evidence,

23 take depositions, and require by subpena the attend-

24 ance and testimony of witnesses and production of all
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1 books, papers, and documents relating to any matter

2 under investigation.

3 (c) The Secretary shall, within 90 days after giving

4 notice and an opportunity for a hearing to each United States

5 person referred to in section 311 of this Act, make a determi-

6 nation with respect to the compliance of that United States

7 person with the provisions of this subtitle and any regulations

8 issued to carry out this subtitle.

9 (d)(l) Any United States person with respect to whom

10 the Secretary makes a determination under subsection (c) or

11 (0 of this section either that the person is not in compliance

12 with this subtitle or any regulations issued to carry out this

13 subtitle, or that the compliance of the person with this subti-

14 tie or those regulations cannot be established on account of a

15 failure to provide information to the Secretary or on account

16 of the provision of false information to the Secretary, may

17 not—

18 (A) export any goods or technology directly or in-

19 directly to South Africa; or

20 (B) use the services of the Export-Import Bank of

21 the United States.

22 (2)(A) In addition to the penalties set forth in paragraph

23 (1), the Secretary may impose upon any United States person

24 subject to those penalties—
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1 (i) if other than an individual, a fine of not more

2 than $1,000,000, or

3 (ii) if an individual, a fine of not more than

4 $50,000.

5 (B)(i) Any officer, director, or employee of a United

6 States person subject to the penalties set forth in subpara-

7 graph (A), or any individual in control of that United States

8 person, who knowingly and willfully ordered, authorized, ac-

9 quiesced in, or carried out the act or practice constituting the

10 violation involved and (ii) any agent of such United States

11 person who knowingly and willfully carried out such act or

12 practice, shall be subject to a fine, imposed by the Secretary,

13 of not more than $10,000.

14 (C) A fine imposed under subparagraph (B) may not be

15 paid, directly or indirectly, by the United States person com-

16 mitting the violation involved.

17 (D) The payment of any fine imposed under this para-

18 graph shall be deposited in the miscellaneous receipts of the

19 Treasury. In the event of the failure of any person to pay a

20 fine imposed under this paragraph, the fine may be recovered

21 in a civil action in the name of the United States brought by

22 the Secretary in an appropriate United States district court.

23 (3) Any United States person who violates the provi-

24 sions of paragraph (1)(A) of this subsection shall, in addition

25 to any other penalty specified in this subtitle, be fined, for
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1 each such violation, not more than five times the value of the

2 exports involved or $50,000, whichever is greater, or impris-

3 oned not more than five years, or both. For purposes of para-

4 graph (1)(A) of this subsection, "goods" and "technology"

5 have the same meanings as are given those terms in para-

6 graphs (3) and (4) of section 16 of the Export Administration

7 Act of 1979 (50 U.S.C. App. 2415).

8 (e) The Secretary shall issue an order carrying out any

9 penalty imposed under paragraph (1) or (2) of subsection (d).

10 (f)(l) The Secretary shall, at least once in every 2-year

11 period, review and, in accordance with subsection (c), make a

12 redetermination with respect to the compliance of each

13 United States person referred to in section 311 of this Act

14 with the provisions of this subtitle and any regulations issued

15 to carry out this subtitle

16 (2) la the case of any United States person with respect

17 to whom the Secretary makes a determination under subsec-

18 tion (c) or paragraph (1) of this subsection either that the

19 person is not hi compliance with this subtitle or any regula-

20 tions issued to carry out this subtitle, or that the compliance

21 of the person with this subtitle or those regulations cannot be

22 established on account of a failure to provide information to

23 the Secretary or on account of the provision of false informa-

24 tion to the Secretary, the Secretary shall, upon the request of

25 that person and after giving that person an opportunity for a
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1 hearing, review and redetermine that person's compliance

2 within 60 days after that person files the first annual report

3 pursuant to subsection (a) of this section after the negative

4 determination is ipade.

5 (g) Any United States person aggrieved by a determina-

6 tion of the Secretary under subsection (c) or (f) of this section

7 may seek judicial review of that determination in accordance

8 with the provisions of chapter 7 of title 5, United States

9 Code.

10 (h) The Secretary shall submit an annual report to the

11 Congress on the compliance of those United States persons

12 referred to in section 311 of this Act with the provisions of

13 this subtitle.

14 BEGULATIONS

15 SEC. 315. (a) The Secretary shall, after consulting with

16 the Advisory Councils established pursuant to section 313 of

17 this Act, issue such regulations as are necessary to carry out

18 this subtitle. Such regulations shall be issued not later than

19 180 days after the date of the enactment of this Act The

20 Secretary shall establish dates by which United States per-

21 sons must comply with the different provisions of this subti-

22 tie, except that the date for compliance with all the provi-

23 s:ons of this subtitle shall not be later than one year after the

24 date of the enactment of this Act.
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1 (b) Before issuing final regulations pursuant to subsec-

2 tion (a), the Secretary shall publish in the Federal Register

3 the regulations proposed to be issued and shall give interest-

4 ed persons at least 30 days to submit comments on the pro-

5 posed regulations. The Secretary shall, in issuing the final

6 regulations, take into account the comments so submitted.

7 WAIVER OF TERMINATION OP PROVISIONS

8 SEC. 316. (a) In any case hi which the President deter-

9 mines that compliance by a United States person with the

10 provisions of this subtitle would harm the national security of

11 the United States, the President may waive those provisions

12 with respect to that United States person. The President

13 shall publish in the Federal Register each waiver granted

14 under this subsection and shall submit to the Congress each

15 such waiver and the justification for granting the waiver.

16 Any such waiver shall become effective at the end of 30 days

17 after the date on which the waiver is submitted to the Con- 

18 gress unless the Congress, within that 30-day period, adopts

19 a concurrent resolution disapproving the waiver. In the com-

20 putation of such 30-day period, there shall be excluded the

21 days on which either House of Congress is not in session

22 because of an adjournment of more than three days to a day

23 certain or because of an adjournment of the Congress sine

24 die.
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1 (b) Upon a written determination by the President that

2 the Government of South Africa has terminated its practice

3 of systematic racial discrimination and allows all the people

4 of South Africa, regardless of race or ethnic origin, to partici-

5 pate fully in the social, political, and economic life in that

6 country, the provisions of this subtitle and any regulations

7 issued to carry out this subtitle shall cease to be effective.

8 Subtitle 2—Prohibition on Loans and Importation of Gold

9 Coins

10 LOANS TO SOUTH AFBICA

11 SEC. 321. (a) No bank operating under the laws of the

12 United States may make any loan directly or through a for-

13 eign subsidiary to the South African Government or to any

14 corporation, partnership, or other organization which is

15 owned or controlled by the South African Government, as

16 determined under regulations issued by the Secretary. The

17 prohibition contained in this subsection shall not apply to

18 loans for educational, housing, or health facilities which are

19 available to all persons on a totally nondiscriminatory basis

20 and which are located in geographic areas accessible to all

21 population groups without any legal or administrative restric-

22 tion.

23 (b) The prohibition contained in subsection (a) of this

24 section shall not apply to any loan or extension of credit for
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1 which an agreement is entered into before the date of the

2 enactment of this Act.

3 GOLD COINS

4 SEC. 322. No person, including any bank operating

5 under the laws of the United States, may import into the

6 United States any South African kruger and or any other

7 gold coin minted in South Africa or offered for sale by the

8 South African Government.

9 ENFOECEMENT; PENALTIES

10 SEC. 323. (a) The Secretary, in consultation with the

11 Secretary of the Treasury and the Secretary of Commerce,

12 shall take the necessary steps to insure compliance with the

13 provisions of this subtitle, including—

14 (1) issuing such regulations as the Secretary con-

15 siders necessary to carry out this subtitle;

16 (2) establishing mechanisms to monitor compliance

17 with the provisions of this subtitle and any regulations

18 issued pursuant to paragraph (1) of this subsection;

19 (3) in any case in which the Secretary has reason

20 to believe that a violation of subsection (a) has oc-

21 curred or is about to occur, referring the matter to the

22 Attorney General for appropriate action; and

23 (4) in any case in which the Secretary has reason

24 to believe that any person has furnished the Secretary

25 with false information relating to the provisions of this
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1 subtitle, referring the matter to the Attorney General

2 for appropriate action.

3 (b)(l) Any person, other than an individual, that violates

4 section 321 or 322 of this Act shall be fined not more than

5 $1,000,000.

6 (2) Any individual who violates section 321 of this Act

7 shall be fined not more than $50,000, or imprisoned not more

8 than five years, or both.

9 (3) Any individual who violates section 322 of this Act

10 shall be fined not more than five times the value of the kru-

11 gerrands or gold coins involved.

12 (c)(l) Whenever a person violates section 321 or 322 of

13 this Act—

14 (A) any officer, director, or employee- of such

15 person, or any natural person in control of such person,

16 who knowingly and willfully ordered, authorized, ac-

17 quiesced in, or carried out the act or practice constitut-

18 ing the violation, and

19 (B) any agent of such person who knowingly and

20 willfully carried out such act or practice,

21 shall, upon conviction, be fined not more than $10,000, or

22 imprisoned not more than five years, or both.

23 (2) A fine imposed under paragraph (1) on an individual

24 for an act or practice constituting a violation may not be
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1 paid, directly or indirectly, by the person committing the vio-

2 lation itself.

3 WAIVER BY PRESIDENT

4 SEC. 324. The President may waive the prohibitions

5 contained in sections 321 and 322 of this Act for periods of

6 not more than one year each if the President determines that

7 the Government of South Africa has made substantial prog-

8 ress toward the full participation of all the people of South

9 Africa in the social, political, and economic life in that coun-

10 try and toward an end to discrimination based on race or

11 ethnic origin. The President shall submit any such determina-

12 tion, and the basis therefor, to the Congress. Each such

13 waiver shall take effect at the end of 30 days after the date

14 on which that determination is submitted to the Congress

15 unless the Congress, within that 30-day period, adopts a con-

16 current resolution disapproving that determination. In the

17 computation of such 30-day period, there shall be excluded

18 the days on which either House of Congress is not in session

19 because of an adjournment of more than three days to a day

20 certain or because of an adjournment of the Congress sine

21 die.

22 Subtitle 3—General Provisions

23 COOPERATION OF OTHER DEPARTMENTS AND AGENCIES

24 SEC. 331. (a) Each department and agency of the

25 United States shall cooperate with the Secretary in carrying
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1 out the provisions of this title, including, upon the request of

2 the Secretary, taking steps to insure compliance with the

3 provisions of this title and any regulations issued to carry out

4 this title.

5 (b) The Secretary may secure directly from any depart-

6 ment or agency of the United States information necessary to

7 enable the Secretary to carry out the Secretary's functions

8 under this title. I

9 DEFINITIONS

10 SEC. 332. For purposes of this title—

11 (1) the term "United States person" means any

12 United States resident or national and any domestic

13 concern (including any permanent domestic establish-

14 ment of any foreign concern);

15 (2) the term "Secretary" means the Secretary of

16 State;

17 (3) the term "South Africa" includes the Eepublic

18 of South Africa; any territory under the administration,

19 legal or illegal, of South Africa; and the "bantustans"

20 or "homelands", to which South African blacks are as-

21 signed on the basis of ethnic origin, including the

22 Transkei, Bophuthatswana, and Venda; and

23 (4) a United States person shall be presumed to

24 control a corporation, partnership, or other enterprise

25 in South Africa if—
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1 (A) the United States person beneficially

2 owns or controls (whether directly or indirectly)

3 more than 50 percent of the outstanding voting

4 securities of the corporation, partnership, or enter-

5 prise;

6 (B) the United States person beneficially

7 owns or controls (whether directly or indirectly)

8 25 percent or more of the voting securities of the

9 corporation, partnership, or enterprise, if no other

10 person owns or controls (whether directly or indi-

11 rectly) an equal or larger percentage;

12 (C) the corporation, partnership, or enter-

13 prise is operated by the United States person pur-

14 suant to the provisions of an exclusive manage-

15 ment contract;

16 (D) a majority of the members of the board

17 of directors of the corporation, partnership, or en-

18 terprise are also members of the comparable gov-

19 erning body of the United States person;

20 (E) the United States person has authority to

21 appoint a majority of the members of the board of

22 directors of the corporation, partnership, or enter-

23 prise; or
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1 (F) the United States person has authority to

2 appoint the chief operating officer of the corpora-

3 tion, partnership, or enterprise.

4 APPLICABILITY TO EVASIONS OF TITLE

5 SEC. 333. (a) Subtitle 1 of this title shall apply to any

6 United States person who undertakes or causes to be under-

7 taken any transaction or activity with the intent to evade the

8 provisions of subtitle 1 of this title or any regulations issued

9 to carry out that subtitle.

10 (b) Subtitle 2 of this title shall apply to any bank operat-

11 ing under the laws of the United States, or to any other

12 person, who or which undertakes or causes to be undertaken

13 any transaction or activity with the intent to evade the provi-

14 sions of subtitle 2 of this title or any regulations issued to

15 carry out that subtitle.

16 CONSTBTJCTION OF TITLE; SBVEEABILITY

17 SEC. 334. (a) Nothing in this title shall be construed as

18 constituting any recognition by the United States of the

19 homelands referred to in section 332(3) of this Act.

20 (b) If any provision of this title or the application of this

21 title to any person or circumstance is held invalid, neither the

22 remainder of this title nor the application of that provision to

23 other persons or circumstances shall be affected thereby.
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APPENDIX 2

REPORT BY THE COMPTROLLER GENERAL OF THE UNITED STATES, ENTI 
TLED "EXPORT CONTROL REGULATION COULD BE REDUCED WITHOUT 
AFFECTING NATIONAL SECURITY"
Industrv is required to obtain export l> 
censes tor many mute products than is 
necessary to protect national security tn 
fiscal year 1981 almost 65000 <• port 
applications were processed hut or t y 1 of 
every 17 was carefull\ examined by the 
Government

GAO found that

Almost half the export license applied 
lions received each yea* could be ehm 
mated without affecting national se>.u 
rity

--There is strong possibility (or further 
reducing license requirements lo 
close U S allies

On the other hand some products now 
exempt from license requirements should 
require license approval before export

The report also discusses inefficiencies in 
t ( ie licensing review process and Govern 
ment efforts to cur tail illegal export activity

GAO/ID-82 14 

MAY 26 1982
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COMFTROU-En GENERAL OP THC UNITlEO STATE* 
WASMINOTOM O C. MM*

B-201919

The Honorable Edwin (JaKe) Garn 
The Honorable Harry F. Byrd. Jr. 
United States Senate

This .-eport is in response to your requests of February 26, 
1980. It addresses weaknesses found in the U.S. commercial 
export control syatera.

As arranged with your offices, we are sending this report 
to various executive departments-, appropriate congressional 
committees, and other interested' parties.

Comptroller General 
of. the united States
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REPORT BY THE COMPTROLLER EXPORT CONTROL REGULATION 
GENERAL OF THE UNITED STATES COULD BE REDUCED WITHOUT

AFFECTING NATIONAL SECURITY

S I 5 I § I
For more than a decade, controversy has surrounded U.S. 
export control policy. U.S. industry has continued to com 
plain about cumbersome and inconsistent export regulations 
which unnecessarily restrict trade. Others contend that 
controls are too loose and allow Communist countries to 
enhance their military capabilities at the expense of U.S. 
national security interests.

Under *-he E-:port Administration Act, the Commerce Depart 
ment is responsible for controlling certain commercial 
items in^close consultation with other departments, most 
notably Defense, Energy, and State. It screens and acts on 
export applications based on its own authority and on dele 
gations of author.ty from other departments. When review 
by another department is found necessary and no delegation 
has been made, Commerce must refer the application to the 
appropriate department for review. The Act authorizes 
Defense to review and to recommend denial of any proposed 
export which would contribute significantly to an adver 
sary's military capability.

Senators Jake Garn and Harry Byrd asked GAO to examine how 
well the export control system is carrying out the Export 
Administration Act's national security goal of controlling 
exports of militarily significant technology and products 
to the Soviet Union and other Eastern bloc nations.

LICENSING REQUIREMENTS FOR LOW- 
TECHNOLOGY ITEMS CAN BE ELIMINATED

Export applications Cor dual-use iters tcommercial and 
military application) receive diff-iren' levels of atten 
tion depending 01 the items' military significance and 
destinations. Those which might contribute significantly 
to an adversary's military capability, referred to as high- 
technology item?, receive ea«reful review when destined 
to Communist countries and little or no review when des 
tined to non-Communist countries. Other dual-use applica 
tions, referred to as low-technology items, are routinely 
licensed to all destinations except the Soviet CJnion with 
little or no Government review.

Teat Sh«t ID-82-14

MAY" 1982
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In fiscal y<=ar 1981, industry submitted more than 64,500 
export license applications for items controlled for na 
tional .security reasons. The Government, howeve , care 
fully reviewed only 3,735 of these applications. So few 
applications underco close Government review because the 
Defense Department is concerned only with the export of 
technical data and high-technology products. Through dele 
gations of authority, Defense tells Commerce which applica 
tions Defense wa-ts to review. The delegations contain 
performance characteristics that *.ct as a threshold above 
which Commerce must send an application to Defense for 
review. Commerce miy unilaterally license exports below 
the threshold level to all countries except the Soviet 
Union and normally does so with Ixttle or no review. 
'(See p. 7.)

The Government has implemented what amounts to a foreign 
policy control for the Soviet Union in response to the 
Afghanistan invasion and the recent events in Poland. 
Und»i the policy the Government will no longer approve 
any hic,h or low-technology export applications for the 
Soviet Union. This policy does not apply to So-'iet satel 
lite countries or to otner Communist destinations. As a 
result, high- and low-technology items are being approved 
for export to close allies of the Soviet Union. (See p. 8.)

Of the 60,783 export applications that Commerce reviewed 
unilaterally in fiscal year 1981, almost half could have 
been eliminated from licensing requirements and controlled 
in a less burdensome way because the products involved 
are not considered militarily significant. Such a large 
number of low-technology applications makes the licenring 
Bysten more a paper exercise than a control process at J 
detracts from the seriousness with which controls should be 
viewed. Submitting these applications costs industry approx 
imately $6.1 million a year and the Government $1 million a 
yeat in unnecessary administrative costs. Other potential 
savings could be made by exploring various options to reduce 
or eliminate high-technology license requirements for exports 
to U.S. allies without totally relinguishirg control over 
such items.

EXPORT LICENSING REVIEW PROCESS: 
SOMF CHANGES NEEDED

The Government's interagency review process for licensing 
high-technology exports can be made more efficient and 
economical. Commerce, by law, is required to develop a 
recommendation for each export application before consult 
ing, as necessary, with other departments or agencies. In 
high-technology cases. Commerce carnot make a credible 
recommendation because it lacks the information necessary

11
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to assess military risk. Defense is the agency responsible 
fox and best able to identify risk. The requirement, there 
fore, is delaying dec.'sionma king by up to 30 days with no 
perceptible benefit and results in additional staff at Com 
merce. If Defense were permitted to make the initial recom 
mendation for high-technology cases, Commerce could limit 
its detailed review to only those cases that Defense recom 
mends denying or approving with conditions. (See pp. 16 and 
17.)

The licensing review process can also be strengthened to 
better protect national security Interests. Under current 
procedures and guidance, not all high-technology exports 
involving national security are receiving Defense review. 
Through errors in judgement an(3 mistakes Commerce has 
licensed a few high-technology exports without consulclng 
Defense. More significantly, Commerce has given inC'istry 
authority to export militarily significant items embedded 
in commercial products without any requirement for 
Government review. (See pp. 19 and 20.)

CONSTRAINTS IN ENFORCEMENT

Although it would be both impossible and cost-prohibitive 
to prevent all illegal exports, the Government recognizes 
that it needs to provide a more credible deterrent. Some 
constraints faced by the Q&ited States in controlling 
exports include

—practical limits to cargo inspections;

—lengthy criminal investigations and a large 
backlog of uncompleted investigations;

—difficulty in obtaining criminal convictions; and

—no monitoring of conditional licenses to assure 
that conditions are being fulfilled

Government studies report that thsre has been a lack of 
coordination among enforcement agencies and that insuf 
ficient resources have been applied. They also found that 
this problem has occurred among U.S. allies. The Govern 
ment has taken action to improve coordination and increase 
staffing and is also considering other actions designed to 
improve what will remain a modest effort in the enforcement 
area. (See p. 26.)

RECOMMENDATION TO THF CONGRESS

GAO recommends that the Congress amend the Export 
Administration Act to have Defense make the initial 
recommendation on export applications that must be

ill

T>»r Sht.t
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forwarded to Defense aru have Commerce limit Its review 
on these applications to those chat Defense recommends 
denying or approving *ith conditions. (See p. 22.)

GAO'E proposed legislative language is contained in 
appendix III.

Defense believes that GAO's recommendations have merit 
and should be pursued. Stnte and Commerce disagree. 
(See p. 22 and 23.)

RECOMMENDATIONS TO THE 
EXECUTIVE DEPARTMENTS

CAO recommends that the Secretaries of Commerce and Defence 
(1) eliminate licensing requirements to non-Communist coun 
tries for low-technology product; falling below the Commu 
nist country threshold level, (2) review the Commodity 
Control List to identify those few low-technology products 
that Defense wants to carefully examinp before export to a 
Comruni&t country ar<3 then eliminate the remaining low- 
technology products ftom licensing requirements, and 
(3) reexanune the need for licencing high-technology pro 
ducts to NATO, Japan, and other allies by exploring various 
alternatives that would satisfy control objectives and 
reduce or eliminate the burden of licensing. Foreign policy 
measures, such as those currently in effect for the Soviet 
Union, need not b«. affected by eliminating national security 
licensing requirements. (See p. 13.)

Defense and State believe that the recommendation to 
eliminate licensing requirements for most low-technology 
products has merit and that controls on sales of high- 
technology products can be reduced with a reciprocal 
tightening of controls on >:he product's underlying 
technology.

Commerce agrees wit.i the principle that lower technology 
items should be removed from control but demurrs from 
supporting GAO's specific recomncndations. Treasury objects 
to reducing controls for high-technology products to U.S. 
allies. (See pp. 13 and 14.)

iv

28-755 0-86-49
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CHAPTER 1 

INTRODUCTION

For more than a decade, controversy has surrounded U.S. 
export control policy. U.S. industry hae continued to complain 
about cumbersome, inconsistent, and unnecessarily rigid controls 
which, it believes, have caused sales to be lost and potential 
markets to be left dormant. Other critics contend that export 
controls are too loose and that inadequate safeguards are ~er- 
mitting the Communist countries to enhance their military capa 
bilities through U.S. technology. Ir attempting to both promote 
and control exports, the Government is faced with a difficult 
dilemma. This dileruna is less acute when considering munitions 
exports, because there is general agreement that such items 
should be tightly controlled. This consensus, however, dis 
appears when dealing with dual-use commercial exports—items 
that can have significant military applications.

Under the Export Administration Act of 1979, the United 
States controls certain commercial items for national security, 
foreign policy, and short supply purposes. Most commodities that 
are controlled, however, are controlled for national security 
purposes. Our review addresses congressional concerns about 
how well the control system is carrying out the act's national 
security goal of controlling exports of militarily significant 
technology and products to the Soviet Union and other Eastern 
bloc nations.

EXPORT CONTROL ADMINISTRATION

U.S. export controls are administered by the Department of 
Commerce in consultation with other departments ant) agencies, 
principally Defense, Energy, and State. The Central Intelli 
gence Agency (CIA) and the Defense Intelligence Agency serve ap 
advisors, and other agencies with special technical knowledge 
provide advice when asked to do so.

Commerce's Office of Export Administration (OFA) processes 
export license applications. The export control system's three 
principal functions are to (1) identify technologies and prod 
ucts that need to be controlled, (2) review and evaluate export 
license applications, and (3) enforce export controls.

Establishing controls

Recognizing that effective export control for Communist 
country destinations requires international cooperation, the 
United States carries out these controls in conjunction with 
its NATO partners (except Iceland) and Japan. An informal 
organization, referred to as the Coordinating Committee, or 
simply COCOH, establishes a common list of itetnj, known as 
the COCOM list, which participating governments control for
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rearons of mutual security. Currently, the COCOH commercial 
list contains 102 categories of items.

In addition to the items controlled by COCOH, the United 
States controls an additional 30 categories of Items for national 
security reasons. These include technologies and products unique 
to th<> United States and items for which more control than that 
agreed to by COCOM has been deemed appropriate.

All items requiring U.S. export licenses are included in 
the Commodity Control List (CCL) published by the Department of 
Commerce. The CCL is a composite of unilaterally and COCOM- 
controlled items. U.£>. exporters refer to the CCL to find out 
if commodities they intend to export require export licenses.

Export license processing

A stated intent of the Export Administration Act is that the 
Secretary of Commerce unilaterally process export control appli 
cations to the maximum extent possible. It also authorizes the 
Department of Defense (DOD) to review and approve applications 
for national security purposes as it considers appropriate. OEA 
relies on the advice and guidance of DOD and others to carry out 
its responsibilities; OFA, in effect, screens and acts on appli 
cations based on delegations of authority from ODD and other de 
partments. These delegations tell Commerce which applications it 
can approve unilaterally and which applications require another 
department's review.

In fiscal year 1981, C.EA processed 71,200 export applica 
tions, 64,518 of which involved proposed exports of items con 
trolled for national security reasons. About 11 percent of these 
applications (7,306) were for Communist country destinations.

Enforcement of the act

OEA and certain other agencies enforce coop 1 lance with the 
law. OFA inspects exports to prevent unauthori-ed shipments, 
investigates suspected violations, processes administrative 
penalty actions, and refers cases to the Justice Department for 
criminal prosecution. OEA has a staff of 26 professionals to 
carry out its enforcement responsibilities. In addition, the 
U.S. Cut"tons Service independently examines shipments for export 
control violations and provides Commerce with some investigative 
and inspection support on a reimbursable basis. The Federal 
Bureau of Investigation (FBI) albo includes export control as 
part of its counterintelliqcnce work.

INFLUENCE OF NATIONAL PPIORITIES

The controversial nature of export controls t>tcms in large 
part from their use in implement ing foreign policy. Fxport con 
trols, as an important instrument of both foreign and domestic
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policy, have changed with changes in national priorities. Such 
change, of course, has alvaye been unecttling to either those 
who favor more control or those who favor less, ov-r tl e years, 
U.S. relationships with Coiraiunist countries have alternated be 
tween periods of confrontation and increased cooperation. U.S. 
export controls have clearly reflected policy shifts by becoming 
more or less res%.rictive--from a virtual tra-le eibar^o just ifter 
World Mar II to liberalized trade during the detente period end 
then recently back to a pcrtial embargo on Soviet trade as a 
result of tne Afghanistan invasion and recent <vents in Poland. 
The recent liberalizing of trade with the People's Republic of 
China is another policy shift which is affecting licensing 
decisions.

OBJECTIVES, SCOPE. 
AK"' METHODOLOGY

This report was initiated at the requests of Senators Jake 
Carn and Harry Byrd. Our review attempted to detemine whether

--the export control system was adequately protecting 
national security interests}

•—export control criteria rare properly focused)

--the licensing system was operating efficiently! and

—constraints were hindering, export control 
enforcement efforts.

We focused on the national security aspect of the Export 
Administration Act and did not address its foreign policy or 
short supply objectives. We also did not examine commodities 
licensed by aaenciee othT then Commerce, such as the Department 
of State's Oftlce of Munitions Control, the U.S. Nuclear Regula 
tory Commission, or a numbar of other agencies which license dif 
ferent commodities.

Our findings fend conclusion? are based primarily on work 
done at Co-merer and DOD in Washington, D.C. He also developed 
information on COCOM and on overseas compliance activities at 
the Department of State. Other agencies, including the Depart 
ments of Energy and Justice, and the CIA, FBI, and Bureau of 
Custoas, were contacted as appropriate. We reviewed numerous 
licensing application.! and filesi export control criteria) 
enforcement case records; and appropriate policies, procedures, 
and regulations. This work Included discussions with cognizant 
Rovernraent officials and congressional cocalttee staffs. We 
also visited Commerce's Compliance Office in New York City and 
the international airports at New York and Boston to get an 
understanding of problems in monitoring compliance with high- 
technology exports.
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To obtain a comprene.isl"o understanding and forrulate con 
clusions on the adequacy of the export licensing system, we 
randomly selected for review UO of 923 licenses approved for 
Communist destinations in the ^enod shortly before and after 
the Afghanistan invasioi . V.e examined exporters' licence 
applications. Government decision documents, and analyses and 
correspondence contained in license cai.e files. He discussed 
34 of these cases with Commerce officials eid 14 >nth DOD offi 
cials to verify information and to get a better understanding of 
how licensing de. isicns had been made. Those discussions focused 
not ci.ly on the cases under review but also on subsequent changes 
made in the licensing review process.

He also reviewed 110 no^-Communist csont-ry license applica 
tions processed in Hay 1981 to rieteririne how many would have 
required DOD review had they been dt-tined tor Communist cojn- 
tries. He requested licensing officials Lo review each applica 
tion as if it pertained to a Coiununist country and to decide 
ohether the level of technology would have required Commerce to 
send the application to DOD for review. Thit. test was irade to 
determine the number of non-Comnunist cojntry applications that 
involved low-technology exports.

We also selected certain cases being investigated for p- sn- 
tiel violations of the Export Administration Act to review .. 
evaluate the Government's enforcement efforts.

We made our review in accordar.ee with our "Standards For 
Audit of Governmental Organizations, Programs, Activities, 
and 7unctionc," revised February 27, 1981.

PRIOR REl-ORfS
ON EXPORT CONTROLS

Over the past 5 years, we have issued four reports on export 
controls.

"U.S. Munitions Expor.. Controls Need Improvement" 
.'?r. 25. 1979 (ID-78-62)

export Controls: Need to Clarify Policy and Simplify 
/^ministration" Mar. 1, 1979 (ID-79-16)

"Administration of U.S. Export Licensing Should Be Con 
solidated To Ee More Xesponsive To Industry" Oct. 31, 1978 
!ID-78-60)

"The Government's Role in East-West Trade—Problems and 
Issues" Feb. 4, 1976 (ID-76-13A)

Three of these reports addressed commercial export controls. 
In general, the reports disclosed a need to clarify export policy 
and to simp'ify administration.
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CHAPTER 2

LICENSING REQUIREMENTS FOR LOW- 
TECHNOLOGY ITEMS SHOULD BE ELIMINATED

The Government continues to require export licenses for tiore 
dual-use items than is necessary to protect notional security. 
This practice, which i«= at odds with congressional efforts to 
eliminate unnecessary controls, results in a licensing system 
characterized more as a paper exercise than as an instrument of 
control.

WHAT SHOULD BE CONTROLLED?

Determining what dual-use items should be controlled within 
the COCOM community is a matter of collective ]udgment and a con 
tinuing process that occurs on a national and international level. 
While each member establishes a control system of its own design 
and controls items of its own choosing, effective control requires 
collective adherence to a given set of criteria. On a national 
level, each participating COCOM member periodically decides on 
revisions it considers appropriate to the control list. This 
involves developing positions on adding or deleting entire com 
modity categories and revising others to recognize advances in 
the state of *he art. These positions are then elevated to the 
COCOM leve) and discussed in detail by the members, who once 
every 3 years agree to a revised set of controls. COCOM member 
governments currently control 1U2 categories of industrial items.

Because members must all agree on any change to the control 
list, compromise is a critical determinant of what is controlled; 
members do not get all th»y want—be it for more control or less. 
In the last COCOM review, 61 of the 102 categories were revised, 
and the United States, we were told, achieved most of what it 
wanted. No agreement was reached, however, on some of the more 
critical itens, for which the United States wanted tighter con 
trols than other COCOM members were willing to accept. These 
items include computers and numerically controlled production 
equipment. Controls on these items, therefore, continued to be 
based on agreements reached in the 1976 COCOM list review.

In addition to the items controlled by COCO^ member govern 
ments, the United States exercises unilateral control over 30 
other industrial commodities—technologies and products unique 
to the United States or items over which the Government desires 
to exert more control than agreed to in COCOM. The Secretary of 
Commerce is required to review these items annually to eliminate 
any unnecessary controls. During fiscal years 1980 and 1981 only 
one item was eliminated from unilateral controls.

Concern over what should be coi trolled has also prompted 
the Congress to require DOD to dove.op a list of militarily crit 
ical technologies for export control purposes. Both Congress and
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private industry expected such a list to remove controls from 
nonstrategic items and thus enhance trade. Little progress, 
however, has been made in fulfilling these expectations. DOD 
has developed the list and it has been revised by Commerce and 
is being reviewed by industry and by CCCOM. By DOD's own esti 
mate, activity to incorporate critical technologies into export 
control regulations, including COCOH, will extend into 1983 and 
possibly beyond. (See app. I for a discussion of the development 
of the list.)

The Congress has also encouraged developr. ent of an indexing 
system that would provide for annual increases in the performance 
levels of goods and technology subject to export control. Such a 
system would facilitate removal of controls as goods and techno 
logy become outdated or obsolete. The use of indexing, however, 
has been limited. During the recent COCOM list review, the United 
States proposed two commodity indexing systems which were later 
withJrawn.

CURPENT EXPORT CONTROL CRITERIA

Within the COCOH community, or for that matter within the 
U.S. licensing system, there are two levels of control. For 
items which might significantly enhance an adversary's military 
capability, or items which we will refer to as high-technology 
items, unanimous approval must be given by all COCOf members 
before the items may be exported to a Communist destination. 
For items below this level of military significance, -r low- 
technology items, members must simply be notified after such 
items have been exported to a Communist country. I/ The dis 
tinction between high and low technology is made in Administra 
tive Exception Notes (AEt's) attached to certain commodities on 
the COCOM list. These AENs identify specific performance charac 
teristics and limits for these characteristics above which an 
item is considered militarily significant. Computers, for ex 
ample, involve 10 AENs and include such characteristics as 
epeed and storage capacity. Presently, 48 of the 102 controlled 
industrial categories involve AENs. The remaining 54 categories 
require full COCOM review before export licenses can be approved.

U.S. export control criteria

The Government controls exports worldwide. The degree of 
control exercised depends upon the military significance of the 
items and their destination. Generally, the Government has 
divided the world into Communist and non-Communist countries, 
with different control criteria for each group. For Communist 
destinations the Government closely adheres to COCOM criteria

I/ COCOM members hove agreed to check the appropriateness of the 
end user on only a few of these items.



1538

and uses AENs to distinguish between high- and low-technology 
exports. For non-Communist destinations, more Jenient standards 
tppiys DOD reviews only four of the 102 commodity categories, and 
performance characteristics at a much higher level thar the AENs 
have been established. Other agencies, most notabJy, the Depart 
ment of Energy, screen additional commodities for potential nu 
clear application s.

All items which require U.S. export licenses to Communist 
and non-Communist destinations are identified in the Commodity 
Control List. CCL advisory i otes identify the high/low-technology 
distinctions found in the AENs and the Government's non-Communist 
country review criteria; the notes inform industry what applica 
tions will recei 1 e favorable consideration but do not relieve the 
exporter from any licensing requirement.

FEW LICENSE APPLICATIONS 
RECEIVE INDEPTH REVIEW

To understand which industrial exports the Government con 
trols for national security reasons, one must go beyond the CCL 
to identify which applications are reviewed by DOD. There is 
genuine concern with only a small percent of the total number of 
export applications received. In fiscal year 1981 for example, 
the U.S. licensing system processed C4,S18 export applications 
for items controlled for national security reasons. Of this 
total, DOD reviewed 2,735 of 7,306 applications (37 percent) 
destined for Communist countries a>iw3 about 1,000 of 57,212 
applications (1.7 percent) destined for non-Communist countries.

DOD reviews so few applications because it is primarily 
concerned with the export of technical data and high-technology 
products. The vast majority of low-technology products do not 
constitute significant military risks I/ so DOD has delegated 
authority to Commerce to unilaterally approve all such applica 
tions except i_hose involving the Soviet Union. Commerc" rou 
tinely approves these low-technology applications with little 
or ro review.

We estimate that almost half of the 60,783 export applica 
tions that Comnirce reviewed unilaterally in fiscal year 1981 
could have been °liminated from licensing requirements because 
the products are not considered militarily significant by the 
Government and other COCOM members. It cost industry an 
estimated $6.1 million to submit these applications. _2/ It also

JL/ DOD, however, IE concerned with the transfer of design and 
production technology related to these products.

2/ Industry sources estimate that it costs S150 to submit a non- 
Communist country export application and between $500 and 
$5,000 for a Communist application.
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costs Commerce over $1 million a year to fund the 30 operations 
clerks, J3 licensing officers, and 10 other staff involved in 
processing these applications.

Special licensing procedures 
to. the Soviet Union

Shortly after the Soviet invasion of Afghanistan, the U.S. 
Government implemented a more restrictive licensing policy for 
the Soviet Union, requiring that (1) Commerce forward all high- 
ana low-technology export applications for the Soviet Union 
to DOD for review and (2) denial actions be forwarded to the 
State Department for review. This policy resulted in denial of 
all hiqh-technology applications I/ and 292 of the 1,147 low- 
technolcgv applications involving the Soviet Union during the 
18-month period ending September 30, 1981. The majority of the 
low-«-e;hn<- iogy applications denied involved older generation 
electronic computing and test equipment.

The more restrictive policy was not applied to Soviet satel 
lite countries or to other Communist destinations. As a result, 
the Government approved 1,815 of the 2,040 high-technology and 
4,804 of the 4,808 low-technology applications processed for 
this group in fiscal year 1981.

The Government, in effect, established a foreign policy 
control for the Soviet union designed to show displeasure with 
Soviet expansionist activities but not to unnecessarily restrict 
high-technology shipments to the Soviet bloc as a whole. Ap 
proval of many high-technology and all low-technology applica 
tions to Bulgaria, Czechoslovakia, the German Democratic Republic, 
Hungary, Poland, and Romania clearly indicates that national secu 
rity was not at issue in the revised licensing policy.

The imposition of martial law in Poland and Soviet involve 
ment in Poland's internal affairs have prompted the U.S. Govern 
ment to implement a more restrictive export control policy for 
the Soviet Union and Poland. In January 1982, exporters were 
notified that the Government woulo no longer approve any high or 
low-technology exports requiring licenses to the Soviet Union. 
For Poland, the Government also intends to deny practically all 
high-technology export applications and to review low-technology 
applications more carefully. These new sanctions are .gain 
foreign policy measures which are not intended to unnecessarily 
restrict high-technology shipments to the Soviet bloc as a whole.

DELEGATIONS OF AUTHORITY

Through delegations of authority, DOD tells Commerce which 
applications DOD wants to review. Delegations of authority

\/ Two applications involving medical equipment and spare parts 
were approved.
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contain performance characteristics much like the AENs. These 
characteristics act, in effect, as a threshold above which Com 
merce must send an application to DOD for review. For items 
whose capabilities fall below this limit. Commerce unilaterally 
reviews the application. To keep the delegations up to date, DOD 
has authorized Commerce to adjust the performance characteristics 
contained in the delegations of authority to the AEN level as the 
AEN level changes. Currently, 97 delegations of authority apply 
to Communist destinations and 4 to non-Communist destinations. 
The non-Communist delegations contain higher performance 
thresholds than those for Communist destinations.

The following hypothetical cases involving the same export 
to COCOM and other non-Communist countries and to Communist 
destinations illustrate how AENs and delegations of aut-hority are 
applied in licensing determinations.

Table 1

Application of Export Control Criteria

Propose/* export 
Item Destination

Cunputer

Computer

Computer

COCCM
member

Performance 
characteristics

a/ CPU b/100 mbs 
c/ PDR 40 mbs

Low-technology 
threshold

other non-
conmunist
countries

Communist 
countries

CPU 
PDR

CPU 
PDR

100 l.ibs 
40 mbs

100 mbs 
40 mbs

CPU

CPU 
PDR

CPU 
PDR

500 mbs 
225 mbs

200 mbs 
60 mbs

45 mbs 
8 mbs

Reviewer

Unilaterally 
reviewed by 
Ccnmerce

Unilaterally 
reviewed by 
Caimerce

Must be 
reviewed by 
DOD

a/Central processing unit 
pillion bits per second 
c/Processing data rate

By comparing the proposed export's performance characteris 
tics to the AEN or delegation of authority, the licensing offi 
cial can determine whether DOD must review the case. In the first 
two cases. Commerce can unilaterally approve the application 
because the performance characteristics do not exceed the low- 
technology threshold, even though the thresholds are signifi 
cantly different. In the third case, where the threshold is much 
lower, the case requires Defense review.

WHY EXPORT LICENSES ARE STILL 
REQUIRED FOR LOW-TECHNOLOGY ITEMS

Under COCOM procedures, members apply national discretion 
in controlling low-technology items. Members must, however.
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report to other members after a low-technology product has 
been exported. I/

Although each COCOM member has adopted some form of a 
licensing system to control low-technology products, licensing 
is not necessary '«.o control such products. Government officials 
readily admit that the United States can satisfy its COCOH obli 
gation hy simply requiring exporters to (1) report when a low- 
technology item has been shipped to a Communist destination and 
(2) provide assurance that the export will be uced for peaceful 
purposes.

Government officials are reluctant, however, to unilaterally 
remove licensing requirements for all low-technology products and 
control them in a different way. They point out that a few low- 
technology products need to be strictly controlled ,to Soviet bloc 
countries. This recognition has prompted a current effort to con 
vince other COCOH members to tighten national discretion controls. 
Accordingly, Government officials believe that it would be coun 
terproductive at this time for the United States to unilaterally 
consider eliminating licensing requirements tor low-technology 
products to the Soviet bloc.

EFFORTS TO ELIMINATE LICENSING 
REQUIREMENTS TO COCOM COUNTRIES

The Government has periodically considered eliminating li 
censing requirements for all exports to COCOM members and certain 
other allies. Each attempt has been ultimately rejected because 
of the likelihood of increased diversion of controlled commodities 
through Western Europe to the Soviet Union.

The most recent proposal to eliminate licensing requirements 
to COCOM members, Australia, and Mew Zealand was sponsored by Com 
merce and the U.S. Trade Representative. The proposal was made 
in consideration of the time and cost of preparing and processing 
export applications and the fact that the Government denied none 
of the 22,377 license applications processed for these countries 
in 1979. The sponsors believed that COCOM members, Australia, 
and New Zealand should be accorded the same treatment as Canada, 
to which (except for a few items) the United States permits sales 
of controlled commodities without license. Exporters must, how 
ever, obtain licenses for controlled commodities or technical 
data transiting Canada or intended for reexport f-om Canada to 
another foreign destination.

The proposal was not adopted because the Justice Department 
was concerned that removing the licensing requirement would

I/ COCOM requires its members to take some specific action on 
five low-technology items before export.

10
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Impair the Government's ability to bring criminal and otner 
enforcement actions against persons violating export regulations. 
In a memorandum to the President on the issue, Justice stated 
thett

•Our experience is that most diversions of strategic 
goods to the Soviets are obtained through exports to COCOH 
countries. The present Export Administration Act regula 
tions require a license before export of strategic goods. 
This procedure provides the essential mechanism through 
which our regulatory agencies c«n determine, in advance of 
exportation, whether there is any likelihood that strate 
gic goods might be diverted to the Soviets. Using the 
information supplied on the licensing application, the 
Commerce Department can examine the export control in 
telligence gathered by itself and the intelligence com 
munity to identify and prevent diversions. Moreover, the 
licensing provisions provide the foundation upon which 
criminal cases in this area are usually developed; namely, 
exportation without a license or false statements in the 
license application.

"If there is no requirement fc> a validated license, then 
there will be no mechanism by t> <ch the United States can 
control such exportat ions to COCON countries. In effect, 
we are turning over the control of U.S. strctegic goods 
and technology to the CflCTDH countries. Ke will be relying 
on the abilities of the regulattory authorities in those 
countries to prevent the diversion of such goods to the 
Soviets and other unauthorized destinations. In our view, 
the proposed change is a. fundamental one which goes to the 
core of the regulatory and enforcement scheme, and it 
could have serious impILiura&ioits on our ability to main 
tain an effective enforcement program.*

Justice did not address whether the special status accorded 
Canada permitting exports to that country of strategic com 
modities without license has resulted in any diminution of 
control.

After the decision. Commerce attempted to develop other 
options which would reduce the licensing burden to the identi 
fied group and at the same time overcome Justice's objections. 
The option considered the most viable included eliminating low- 
technology licensing requirements to COCOH members, Australia, 
and New Zealand and controlling h*gh-technology iteas through 
bulk licenses. A bulk license permits an exporter to ship con 
trolled commodities to pre-cleared end users for normally up to 
one year without receiving separate authorization from Commerce 
for each shipment. Bulk licensing would reduce the time and cost 
of preparing and processing certain high-technology export ap 
plications. It would also permit Conmerce to control shipments 
to unacceptable end users.

11
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This alternctlve was set aside at Commerce because of 
higher priorities and has, theretore, never been uiicussed with 
Justice or other involved agencies.

CONCLUSIONS

The Government carefully examines less than 1 out of every 
17 export applications it processes. This indicates that the 
system covers many more items than the Government really be 
lieves is necessary to protect national security. The licens 
ing system, therefore, is more a paper exercise than a control 
mechanism.

The need to continue licensing requirements for high- 
technology products and design and production technology related 
to both high- and low-technology products to Communist destina 
tions is clear. We find, however, that there is little justifica 
tion for continuing to license the vast majority of low-technology 
products I/ exported to Communist countries. Further, there is 
less justTfication for continuing to license low-technology prod 
ucts to non-Communist countries. Although the United States is 
obliged to continue control over these products, licensing re 
quirements are really unnecessary. The U.S. obligation to COCOM 
could be satisfied by simply requiring the exporter to (1) report 
when he shipped such a product to a Communist destination and 
(2) provide documentation that the export will be used for peace 
ful purposes.

Licensing requirements could be eliminated by making the 
CCL advisory notes the technical threshold for obtaining export 
licenses. This would enable the Government to eliminate about 
25,000 non-Communist country and 5,000 Communist country license 
applications a year and would save industry about $6.1 million 
a year in administrative costs. It could also save Commerce 
about $1 million a year by eliminating the 53 staff positions 
now necessary to handle lew-technology applications.

Licensing requirements for high-technology exports to 
COCOM countries also appear excessive, considering that:

——Some COCOM members do not require export licenses 
for high-technology exports to other COCOM members.

—The Government denied only six high-technology export 
licenses to COCCM countries over the past 3 years, 
and in each case the denial was made because the U.S. 
exporter was restricted from further exporting.

—The Justice Department has obtained only five criminal 
convictions involving export control violators in the 
past 3 years.

\_/ As defined for Communist countries.

12
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--The Defense Department supported the last proposal to 
eliminate export licenses to COCOM countries, Australia, 
and New Zealand but later withdrew its support after 
reviewing Justice Department objections.

--The Government does not require export "licenses for ship 
ments of high-technology items to Canada.

We, therefore, believe that various alternatives should be 
explored for satisfying control objectives and reducing or 
eliminating the burden of licensing high-technology products 
to COCOM members and other close allies. The Government, at a 
minimum, should evaluate the merits of:

—-Commerce's bulk licensing alternative for high- 
technulogy exports.

--Selectively (country by country) eliminating high- 
technology product licensing requirements for those 
allies who have demonstrated a continuing commitment 
to control and who cooperate most closely with the 
United States in a uniform system of enforcement.

•—Eliminating high-technology product licensing 
requirements to COCOM countries as a group.

RECOMMENDATIONS

We recommend tftat the Secretaries of Commerce and Defense:

•—Eliminate licensing requirements to non-Communist coun 
tries Jor low—technology products falling below the Com 
munist country threshold level.

—Review the Commodity Control List to identify those few 
low-technology products that Defense wants to carefully 
examine before export to Communist countries and then 
eliminate the remaining low-technology products from 
licensing requirements.

—Reexamine the need for licensing of high-technology prod 
ucts to COCOM countries and other allies by exploring 
various alternatives that would satisfy control objectives 
and reduce or eliminate the burden of licensing.

Foreign policy measures, like those in effect for the 
Soviet Union, need not be affected by eliminating national 
security license requirements.

AGENCY COMMENTS

The Commerce Department agreed in principle that lower 
technology items should be removed from licensing control. It

13



1545

did not, however, address our specific recommendations other 
than to say that the report "greatly over simplifies the 
issue*.

The State Department did not originally concur in 
our recommendations because it believed we were advocating 
unilateral decontrol of low-technology produces and related 
design and production technology. After clarifying that we 
were not recommending unilateral decontrol but simply a less 
burdensome method of controlling products. State agreed that 
our recommendations had merit. However, it pointed out that 
the United States is currently attempting to get its COCOH 
partners to strengthen controls over certain low-technology 
products.

State and Defense officials also believed that controls 
over high-technology products to COCOM countries could be 
reduced with a reciprocal tightening of controls on the 
product's underlying technology.

Defense added that the recommendation to eliminate 
most low-technology products had merit. It told us that the 
Government is considering (1) raising the dollar threshold 
license requirement on many high— and low-technology prod 
ucts and (2) reducing license requirements to certain COCOM 
countries.

The Treasury Department objected! to reducing licensing 
requirements for high-technology products to COCOM countries. 
It believed that the now difficult job of enforcement would 
become almost impossible without a licensing requirement and 
the attendant documentation. It also said that the United 
States cannot depend on other COCOM countries to police 
exports from their respective areas without U.S. assistance.

We believe that Treasury has exaggerated the importance 
of a licensing requirement. Clearly there are other, less 
burdensome means available to obtain the same documentation 
now provided in a license application and the same degree 
of protection. While we agree that a licensing requirement 
should be continued for high-technology exports to those COCOM 
countries where enforcement remains less than acceptable, the 
case for requiring licenses to all COCOM destinations is less 
compelling. Certainly there are some COCOM members who have 
demonstrated a strong commitment to control high-technology 
exports and to prosecute violators. To continue a license 
requirement to these countries appears unnecessary in light 
of their enforcement efforts.

14
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CHAPTER 3

EXPORT LICENSING REVIEW PROCESS; 
SOME CHANGES NEEDED

The Government's interagency review process for licensing 
high-technology exports can be made more efficient and econom 
ical. Commerce is now required to develop a recommendation for 
each high-technology export application before forwarding it to 
other departments or agencies. This delays decisionmaking by up 
to 30 days with no perceptible benefit and results in additional 
staff at Commerce. In fiscal year 1981, Commerce reviewed in 
detcil 3,735 high-technology applications before forwarding 
them to DOi> for review.

The licensing review process can also be strengthened-to 
better protect national security interests. Under current proce 
dures and guidance not all high-technology exports involving 
national security are receiving DOD review. Through errors in 
judgement and mistakes. Commerce has licensed high-technology 
exports without consulting DOD. More significantly. Commerce 
lias given industry authority to export militarily significant 
items embedded in commercial products, with no requirement for 
Government review.

THE REVIEW PROCESS

By law, the Commerce Department is required to review each 
license application, make a recommendation, and determine whether 
the application should be referred to any other concerned depart 
ment or agency. The extent of review and consrltation v/ith other 
departments depends on the sophistication and destination of the 
proposed export. As discussed earlier, most applications are 
approved quickly and with little review because the items involved 
are not "oncidered militarily significant. For hiqh- technology 
cases involving national security, however. Commerce must forward 
its analyses and recommendations to DOD for review. The review 
may also involve the Departments of State, Energy, and others as 
appropriate.

The Office of Export Administration's review consists of 
(1) researching past licenses for similar type cases, (2) examin 
ing whether comparable equipment could be provided by other 
countries, (3) obtaining information on the end user, and 
(4) identifying, in certain cases, the economic impact of the 
transaction. Althougn OEA's review also attempts to assess the 
military risk oZ the export, it is at a distinct disadvantage in 
this area because it is not normally in direct contact with DOD 
technicians that,identify and assess risk. Commerce has up to 
30 days to complete its analysis and forward its recommendation 
to DOD for review.

15
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Within COD, the Under Secretary for Defense Research and 
Engineering (DDRtE) is responsible for reviewing export license 
applications. I/ DOD's review focuses on whether the export will 
contribute significantly to an adversary's military capability. 
DDPtE also considers industry arguments supporting the license 
application by independently examining past license approvals, 
foreign availability, and end user.

To assess military risk, DDRiE lonnally forwards the apnli- 
cation to the technical commands and the Defense Intelligence 
Agency for review. The technical con ids identify how they use 
the item a no whether the export could «. <mpronise any important 
military advantage that the United States now holds. The Defenne 
Intelligence Agency comments on the activities of the end user 
and the possibility of the export being diverted for military 
purposes. In some cases, DDR4E is aware of the risk Involved and 
handles the cases without Internal coordination.

DDR4E is responsible for reaching a coordinated decision and 
works with the commands to resolve any differences ot opinion. 
DOD nay recommend either approval or denial of the entire appli 
cation or approval with conditions. A recommendation of approval 
with conditions involves either derating or safeguards. Derating 
is a strategy that lowers one or more of the proposed export's 
performance characteristics) safeguards normally apply to com 
puters and are designed to discourage diversion and unauthorized 
uses.

DOD's recommendation is sent back to Commerce, and if there 
is disagreement at this point further interagency discussion 
ensues. If the parties cannot agree on a course of action, the 
matter may be escalated to the Secretary level. If disagreement 
persists, the President may be asked to resolve the case.

COMMERCE'S REVIEW 
UNN£CFSSARY IN HOST CASES

There is no advantage in having Commerce review and make 
recommendations on high-technology export applications before 
consulting with other departments. Because national security is 
at issue in 9 out of 10 cases, approval of an application hinges 
on whether the export will significantly contribute to an adver 
sary's military capability, and DOD, not Commerce, is in tnc best 
position to address this question. By requiring Commerce to make 
its review before DOD, the Export Administration Act has placed

T? More recently, the Assistant Secretary of Defense (Interna 
tional Security Policy) has been given responsibility for 
coordinating the DOD position, but DDR4E continues to examine 
the military significance of the item to be licensed. The cases 
selected for our review were all processed prior to the titre 
the Office of International Security Policy became responsible 
for coordination.

16
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Commerce in the awkward position of caking reconnendations with 
only Molted knowledge of military risk. While this requirement 
is not harmful in terms of the final decision reached, it does 
unnecessarily delay decislonraaking and results in additional 
Jtaff at Commerce.

Our case studies and discussions with licensing officers 
confirm that Commerce is severely limited in identifying mili 
tary risk. There is little or no discussion between Commerce 
licensing officers and DOD technicians, and Commerce's knowledge 
of risk stems almost exclusively from past licensing actions. 
Licensing officers admit that they have little >asis upon vhlcv 
to identify military risk and that they Bust rely on DOD's .later 
review to accurately identify risk. It is not surprising, there 
fore, th«t Commerce's reviews focus on providing an inc.stry 
perspective and that its recommendations are contingent on DOD • 
assessment of military risk.

Based on Commerce's limitations and the fact that DOD ap 
proves many more licenses than it denies or approves with con 
ditions, it would appear more reasonable to permit Commerce to 
defer Its reviews until it receives DOD's recommendations and 
to limit its reviews to applications for which DOD favors either 
denial or conditional approval. If thla were done. Commerce cculd 
eliminate up to 65 percent of the detailed reviews it now makes. 
This would save up to 30 days in review time for momt applica 
tions forwarded to DOD and eliminate the need for 19 staff person*. 
Coonerce currently has 48 licensing officers and ither staff per- 
oons involved in reviewing high-technology export applications.

Although this reversal in procedure would considerably lighten 
Commerce's workload, it will still remain important that Cocmet.ee 
provide a quality review. At present, the quality is less than it 
should bei our case studies show that the licensing officers gave 
casual attention to detail in developing and analysing information 
and in citing past precedent and rarely provided substantive dis 
cussion of how the previous cane related to the application under 
review. Their examination of whether a torelgn manufacturer would 
Bake the sale if the United States were to deny a particular appli 
cation was normally limited to identifying a country where s1mlliar 
equipment might be procured. The lack of detail may, in part, stem 
froa the fact that Conferee has not yet developed a foreign avail 
ability information capability, as required by law. Review of the 
end user was normally United to checking the end user against a 
list of identified risks, and only rarely was the CIA aaked for 
additional information about the end-user.

EX POM "PS SHOULD BE BfQUIBED'TO 
VBOVIDJ TECHNICAL StEC if I CATIONS

One of the current difficulties in the review process is 
identi'ying an export's performance characteristics. Conancrce 
has overcome this problem in the computer field by requiring the

17
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applicant to provide the equipment's technical specificitions. 
There is no similar requirement for non-computer-related exports. 
As a result, licensing officers mutt spend a great Jeal of time 
developing specifications through their own knowledge, .eterrtng 
to conpany biochures, or telephoning the applicant for the infor 
mation. When the officer cannot of tain the information, the 
application is returned to the applicant without action.

Considering the importance of the information and the time 
and effort it takes to develop it, it would seem appropriate for 
all exporters to identify proposed exports' performance character 
istics as part of export license applications.

NOT ALL HIGH-TECHNOLOGY EXPORTS 
HAVE RECEIVED POD REVIEW

Despite having primary responsibility for exports involving 
national security, OOD is not receiving all high-technology appli 
cations for review. Through errors in judgement and mistakes. 
Commerce has exceeded DOD'F delegations of authority and licensed 
high-technology exports without consulting DOD. However, our 
test cases did not indicate any adverse consequences. More signi 
ficantly. Commerce has given industry authority to export high- 
technology itess embedded in commercial products, with no 
requirement for Government review.

Commerce exceeds 
delegations of authority

Under the present system of licensing low- and high-technology 
Items, Commerce sends high-technology cases to DOD for review by 
Batching the proposed exports' performance characteristics with 
the limits specified by DOD. In the cases we studied, about 
10 percent (3 of 31) that should have been reviewed by DOP did 
not receive such reviews. In two of the cases, Commerce officials 
claimed that precedent was involved and that their interpretation 
of the delegations of authority allowed them to approve the cases 
without referral. The delegations of authority, however, did not 
permit such unilateral decisionraaking. In the third case. Commerce
• iatakenly licensed an itent that should have been reviewed by DOD.

DOD officials told us that eacn ot these cases would have 
received approval, but they expressed concern at what had hap 
pened because of the possibility that a truly sensitive item could 
have b«en licensed. In another c*se related to but not a pirt of 
our sample, this almost happened. Commerce urilaterally approved
•n advanced oscilloscope which was an integral part of U.S. .Uli- 
tary radar systems to an Eastern bloc destination; it was only by 
accident that Conroerce learned of the mistake and requested the 
applicant to substitute a less sophisticated item before the ship 
ment was made.
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Such errors could be eliminated by removing licensing require 
ments on low-technology items as recommended in chapter 2. Deci 
sions as to which Communist country cases require DOD review would 
no longer be made, because all such cases would go to DOD.

Commerce authorizes high-technology 
exports without DOD concurrence

Commerce, without consulting DOD, has unilaterally authorized 
exporters to ship products incorporating embedded high-technology 
items without requiring Government review. These embedded items 
if exported separately would require review and some, according 
to DDR&E, would not be approved.

In May 1977, Commerce issued g'idelines which permitted 
exporters to use a product's central character as the determinant 
of whether it requir>d a validated license. In other words, a 
computerized sewing vachine containing an advanced microprocessor 
would not require a license under Commerce's guidelines. The 
guidelines were issued in an effort to eliminate exporters' con 
fusion as to specifically what items required export licenses.

DDR&L has been critical of this unilateral action because 
it cheated a loophole which has permitted the export of high- 
technology items without Government review. For example, in late 
1977 a U.S. manufacturer met with Commerce representatives to 
determine whether he could export a computerized x-ray scanner 
which included an embedded array transform processor. I/ He was 
informed that the equipment did not require a license. This con 
fused the manufacturer because he knew that another company had 
been denied a license to ship an array transform processor. He, 
therefore, requested another technical evaluation. Commerce in 
formed him that a r oduct's central character was the critical 
factor in approval and that because it was considered an x-ray 
scanner and not a computer the equipment could be shipped with- 
ouL license u Jer the embedded technology guidelines.

The embedded technology issue was studied at the direction 
of the National Security Council in 1978. The participants 
disagreed as to what the U.S. position should be on embedded 
technology and ca.ue up with two options, both calling for more 
cc.itrOi of embedded technology than that in Commerce's guidance. 
To this day, no agreement hac been reached on what the U.S. 
ponition should be on the issue of embedded technology.

DDRiE has on three separate occasions asked Commerce to 
rescind or suspend its embedded technology guidance without 
success. It has rot, however, elevated the matter to the

I/ Array transform processors are specialized computers that 
permit the manipulation of large arrays of data at very high 
speeds; they can be used in anti-submarine warfare.

19



1551

President, as provided for in the act. Because of the com 
plexity of the issue, DDR&E believes that the problem should 
be resolved at the operating level. It is concerned because 
state-of-the-art items, such as high-speed disc drives, com 
puter assisted tomographic (CAT) scanners, satellite communi 
cation and navigation equipment, and computerized flight 
simulators embedded in non-military-related products are now 
being exported with no Government review.

Although it makes no sense to impose controls on readily 
available advanced technologies, certain essential techno 
logies should be protected. This was recognized in the study 
made at the direction of the National Security Council but never 
fully accepted by Commerce. By providing exporters with author 
ity to ship products which incorporate advanced technology. Com 
merce has created a loophole which could compromise national 
security. Its guidance does eliminate confusion over which items 
require expor*1 licenses, but it should be revised to incorporate 
specific DOD concerns.

OOP's CRITICAL ROLE

The Export Administration Act authorizes the Secretary of 
Defense to review and to recommend denying any proposed export 
which would contribute significantly to an adversary's military 
capability. This authority puts the burden of proof on DOD to 
demonstrate that the export represents a significant risk.

Our case studies and discussions with DOD officials revealed 
that DOD is effective in identifying military risk. It has dif 
ficulty, however, in demonstrating that a given risk is of over 
riding concern relative to foreign policy and international 
economic considerations.

DDR&E coordinates DOD position

The military risk associated with a given export is normally 
identified at the technical command level. DDR&E forwarded 12 of 
the '4 cases we reviewed in detail to the technical commands; in 
each cas°, one or more of the commands identified the military use 
of the export and in four cases, one or more c>f the commands con 
sidered the military use sensitive enough to recommend denial. 
For the other 2 cases, DDR&E had sufficient information from pre 
vious contact with the conmands to understand the risk involved.

DDR&E examines the industry arguments supporting proposed 
exports with the assistance of the Defense Intelligence Agency. 
Generally, the Defense Intelligence Agency's comments address the 
risk of providing the export to the stated end user and, in cer 
tain cases, whether there is foreign availability for the export. 
Currently, the Defense Intelligence tgency is commenting on about 
100 export applications a month.
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Using this information and its own technical knowledge of the 
proposed export, DDR&E works with the commands to reach a coordi 
nated position. DDR&E sometimes rejects a command's position 
because it fails to demonstrate that a significant military risk 
exists. DDR&E also, on occasion, recommends denial where the 
technical command recommended approval.

In the four cases for which one or more of the commands 
recommended denial, DDR&E overcame the objections to two cases 
by agreeing to recommend approval on condition that the exporter** 
limit the performance spe..ficattons of the exports. In the 
other two cases, DDK&E overruled the objections because the com 
mands did not demonstrate that there was significant risk.

Demonstrating significance 
is difficult

According to DDR&E officials, demonstrating that a given 
export involves a significant risk requires that DOD evidence 
that the export could dangerously narrow a critical U.S. military 
advantage, that an adversary has a critical military need for the 
export, and that it would be diverted from its stated civilian 
use. In the absence of hard evidence in these areas, the ques 
tion of risk becomes uncomfrrtahly subjective and opens positions 
to criticism.

The problem is further complicated by past licensing deci 
sions, which influence what is considered significant. A Presi 
dential decision to license important state-of-the-art technology 
to an adversary, for example, teas the effect of raising the level 
of what will be considered significant in the future at the oper 
ating level.

Recognizing the difficulty in sustaining a denial recommen 
dation, DOD appears to have adopted a strategy of compromise. 
Instead of simply approving or denying the entire export, it 
focuses on the critical elements involved and attempts to get 
the exporter to either substitute a lower performance item for 
the item of concern or limit the export's capabilities to that 
needed for the stated civilian end use. DDR&E officials estimate 
that 25 percent of the cases they review are resolved by recom 
mending license approvals with conditions.

CONCLUSIONS

There is no advantage in requiring Commerce, before it con 
sults with DOD, to develop license recommendations on export ap 
plications that must be reviewed by DOD. This requirement simply 
delays decisionmaking by up to 30 days and results in additional 
staff at Commerce. It would be more efficient and cost effective 
if DOD, not Commerce, made the initial recommendation on such 
applications and Commerce limited any detailed review to those
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applications for which DQD Savors either denial or conditional 
approval.

Export control regulations could be made more effective by 
closing the loophole that now permits high-technology items 
embedded in other products to be exported without Government 
review. Commerce's guidance to exporters on embedded technology 
should be replaced with specific product-by-product guidelines 
developed in consultation with the Secretary of Defense.

RECOMMENDATION TO THE COHGREgS

We recoirjnend that the Congress amend the Export Administra 
tion Act to have Defense make the initial recommendation on 
export applications that must be forwarded to Defense and have 
Commerce limit its review on these applications to those that 
Defense recommends denying or approving with conditions. Pro 
posed legislative language is contained in appendix III.

RECOMMENDATIONS TO THE SECRETARY OF COMMERCE

We recommend that the Secretary of'Commerce:

—Revise the current embedded: technology guidelines in con 
sultation with the SecretutcY cf Defense to incorporate 
specific Defense concern's.

—Require exporters to provide- performance specifications 
and backup informations, as j-aar* of tthexr export licencing 
application packages.,

—Direct Commerce reviewing officials to include a full dis 
cussion of (1) how any citation of past precedent relates 
to the case under review, (2) foreign companies capable of 
providing a similar product, how that product compares to 
the proposed export, and the willingness of the foreign 
manufacturer to sell if the United States were to deny an 
export license, and (3) intelligence information on the 
end user obtained from the intelligence agencies in sup 
port of Commerce's licensing recommendation. If our recom 
mendation to the Congress is adopted, review, of course, 
would be necessary only when Defense favors either denial 
or conditional approval.

AGENCY COMMENTS

The Departments of Commerce and State disagreed with our rec 
ommendation to change Sections 10(d) and (f) of the Export Admin 
istration Act. Commerce believed that the change would undermine 
congressional intent to maintain a Iccus of control over tech 
nology transfer within the Government. Both Commerce and State 
argued that the change could damage the balance that now exists
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In license decisionmaking while merely shifting the burden from 
one agency to another.

We do not believe that the locus of control over technology 
transfer or balance of perspectives would be lost by simply 
altering review procedures to permit a more efficient handling 
of export applications.

Oncer our proposal, Commerce would retain all of its current 
responsibilities, including administration, coo-dination, and 
approving and denying applications. Considering Commerce's 
trade orientation, it is not logical that Commerce would want to 
review export applications that Defense must review and ultimately 
wants to approve.

Defense thought that the recommended legislative change had 
merit and should be pursued. It argued, however, that simply 
modifying the act without providing adequate resources to carry 
out the process would be fruitless.

If Sections 10(d) and (f) were changed as the report recom 
mends, DOD would not receive any more export applications than 
it has in the past—it would just receive them earlier. DDR&E 
officials have historically maintained that they lack the per 
manent resources necessary to fully discharge all their export 
control responsibilities. It, therefore, is not surprising that 
Defense would argue for more resources with any change in licens 
ing procedures.
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Chapter 4 

CONSTRAINTS TO ENFORCEMENT

Export controls rely on the basic Integrity of the export 
community and <ts willingness to abide by the law. To be effec 
tive, controls must be backed by a credible enforcement program; 
Government studies, however, have shown a lac< of coordination 
among enforcement agencies and insufficient resources.

Other constraints to implementing a crediole enforcement 
program include

—practical limits to cargo inspections;

—lengthy criminal investigations and a large 
backlog of uncompleted investigations;

—difficulty in obtaining criminal convictions;

—no monitoring of conditional licensee to assure 
that conditions are being fulfilled; and

—a lack of enforcement coordination among COCOH 
members.

The Departments of Commerce, Justice, and Treasury report 
that enforcement coordination has improved and that the Govern 
ment has recently expanded its efforts to detect illegal 
diversions of critical technology. They point out that

—-Customs has significantly increased its export 
inspection and investigation activities;

—the intelligence community has increased support 
for export control investigations;

—the Government has solicited and received improved 
cooperation from industry and foreign governments 
in detecting and investigating unauthorized exports; 
and

—all potentially prosecutable investigations are being 
promptly referred to Justice and the appropriate 
U.S. Attorney's Office.

ENFORCEMENT DIFFICULT

Identifying and prosecuting export violators is a difficult 
and growing problem. Intelligence agencies have reported that 
detected diversions to the Soviet bloc countries amount to an 
estimated $38 million a year. Rapid changes in technology have
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increased che desirability of Western products, and miniatur 
ization of computers and other electronic products have made 
clandestine shipment easier. Post-Af gha.ii'tan trade restric 
tions have also made the Soviet's desirf to obtain Western 
technology more profitable for violatoio. In addition, a grow 
ing volume cC exports traveling through so.-ie 300 U.S. ports of 
exit restricts the usefulness of cargo inspections.

Identifying illegal, high-technology shipments is like 
looking for a needle in a haystack. Inspectors can look only at 
a small portion of the total volume of exports moving through a 
given port and, even then, often cannot determine whether a ship 
ment requires a license because it takes an expert to determine 
the sophistication of such itei"S as computers or other electronic 
devices. For this reason, inspectors often have to refer ques 
tions to Commerce licensing officers in Washington.

Physical inspection is. also made more difficult by the in 
creasing trend toward containerization, which makes physical 
inspection of seagoing vessels and some air cargo impractical. 
Another argument against an- extensive physical inspection system 
is the fact that most illegal exports become illegal only tfter 
unauthorized reexport from a. foreign country.

COCOH members have ewideneaJ a continued concern for enforce 
ment, but it remains below titf Bevel that is considered appro 
priate by the United States. Generally, COCOM countries devote 
fewer resources to enforcement than does the United States and do 
not have laws to effectively penalize violators. This has forced 
the U.S. Government to take ora some of the responsibilities of 
some of its COCOM partners k>y investigating foreign violations, 
using authority stemming Erotn requiring foreign firms to obtain 
reexport licenses to ship O.S. technology to Communist destina 
tions. Investigations are like putting together a complex puz 
zle, because most violations occur abroad and investigators must 
obtain critical information in some foreign countries where they 
may get little help from the government.

ENFORCEMENT RESPONSIBILITIES

Commerce has had primary responsibility for enforcement. 
This consists of inspecting cargo, identifying and investigat 
ing violations, administering civil penalties, and forwarding 
criminal cases to Justice for prosecution. Currently, Commerce 
has a staff of 26 professionals assigned to these activities.

The U.S. Customs Service, FBI, CIA, and Department of State 
are also part of the enforcement e 'fort. Customs independently 
examines shipments for export control violations and is also 
under contract with Commerce to piovide 7 staff years of inspec 
tion, investigation, and administration support. The FBI in 
vestigates cases involving export control violations as part of
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its counter-intelligence and other law enforcement responsibili 
ties. The CIA provides information on violations to the extent 
permitted by law, and the State Departmei t assists on enforcement 
matters involving foreign nations.

Enforcement problems identified

During the past few years, interagency studies of export 
control enforcement problems have shown that there needs to be 
more coordination among the enforcement agencies and that more 
resources need to be applied to detect illegal diversions of 
critical technology. These studies also found that there is a 
lack of enforcement coordination among COCOM members; unless 
enforcement practices are uniform, the effectiveness of U.S. 
controls is reduced.

Based on these studies' conclusions. Commerce has taken a 
number of actions to improve enforcement. It has (1) requested 
additional staff and funding to expand geographic coverage,
(2) established better lines of communication with the CIA,
(3) increased coordination with other enforcement agencies, and
(4) reduced the administrative burden of its inspection and 
investigation staff.

CARGO INSPECTION

The Government until recently mounted only a token cargo 
inspection program in an effort to deter unauthorized exports. 
It seems that it would be impractical and cost prohibitive to 
maintain a fully effective cargo inspection program. At present. 
Commerce has only seven cargo inspectors, and we found that they 
spend most of their time at only one airport (John F. Kennedy in 
New York City) and usually work daylight hours. The Government's 
program does not cover other major export points, border points, 
or the mails.

Commerce believes that cargo inspection efforts should be 
increased to provide a more credible deterrent and it plans to 
add more staff and increase geographic coverage. The enforcement 
group within Commerce has recently received an allocation of six 
inspector slots which will be assigned to new suboffices in San 
Francisco and Los Angeles. Commerce is requesting another six 
inspectors for planned offices in Miami, Chicago, and Houston, 
and it plans to expand its hours of coverage beyond the normal 
workday at John F. Kennedy Airport.

The Customs Service has recently increased its surveillance 
of exports, assigning about 200 officers to conduct cargo inspec 
tions in 12 cities based on standard diversion profiles and tips 
from business and other sources. The officers are organized 
into teams consisting of patrol officers and cargo inspectors; 
criminal investigators, auditors, and export control specialists 
will be used when needed. Customs believes that this effort will
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make it more difficult to divert strategic technology and will 
result in a greater number of prosecutions. Customs has also 
established similar export control programs in other districts.

COMMERCE INVESTIGATIONS

More than 50 percent of Commerce's major investigations 
involve violations by foreign firms that should be adjudicated 
by another COCOM partner. Commerce pursues many of these foreign 
violations itself because the U.S. Government is reluctant to 
rely on the enforcement efforts of most COCOM members. This 
results in unnecessarily lengthy and inefficient reviews in 
which violators often go unpunished or receive weak penalties. 
This situation will continue unless the COCOM community agrees 
on a coordinated enforcement effort.

Penalties imposed

Commerce r through its inspection program and information 
provided by shippers and trade sources, identifies about half 
the export violators its inreo&igative staff later pursues. 
Other violators are idee.lifted by information provided by the 
U.S. intelligence community and other sources—business firms and 
individuals, military attaches, and paid informants. Information 
arrives in bits and pmteces an* when enough is gathered. Commerce 
starts an investigation!.

Most export violations are minor and are settled fairly 
quickly by sending warning letters to the violators. For example, 
an exporter may ha«e stripped more than the licensed quantity or 
may have used an expired license. Such violations demand little 
investigative time.

Major violations involve cases in which a foreign firm or 
individual has illegally reexported U.S.-controlled technology 
to the Eastern bloc from a foreign location or a domestic firm 
has shipped controlled items without obtaining a license. Domes 
tic violators are subject to criminal prosecution and administra 
tive penalties, including fines and possible suspension of export 
privileges. Foreign violators can be punished only administra 
tively by denying them access to further U.S.-controlled items 
for a specified period of time; such a remedy is easily circum 
vented as a firm may reincorporate und?r another name or buy U.S. 
products through another corporation.

Commerce admits to closing a high percentage of cases with 
warning letters instead of stricter penalties due to the length 
of investigations and a growing backlog of cases. During fiscal 
year 1981, for example. Commerce issued 145 warning letters and 
imposed administrative sanctions in 19 instances while the Depart 
ment of Justice obtained criminal penalties against three individ 
uals; in 1978, 68 warning letters were issued, 11 administrative 
sanctions were Imposed, and two criminal penalties were obtained.
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Length of investigations 
results in growing backlog

The backlog of unresolved cases has grown steadily, from 
95 in fiscal year 1976 to 311 in 1981. This is due in part to 
the time end effort required to investigate major cases overseas. 
Commerce estimates that it requires 2,000 hours to complete a 
criminal investigation and 225 hours for an administrative case. 
Cases frequently run up against the 5-year statute of limitations 
because of the time required to develop information overseas. In 
conducting investigations abroad. Commerce relies on U.S. person 
nel in foreign service posts. Host investigations are conducted 
by cables in which Commerce attempts to lead Embassy staff step- 
by-step through the investigation; it asks them to conduct in 
terviews, obtain documents, and forward the information to 
Washington. These individuals have little or no training and 
experience to conduct investigations. Such work is also con 
sidered a low priority by Embassy staff. As a result, investi 
gative cases languish.

Commerce rarely makes use of the Customs Service in conduct 
ing overseas investigations. Customs, investigators are located 
in several major countries and work through mutual assistance 
agreements with other countries' custons and police organiza 
tions. They are trained prof ess iond-is, capable of performing 
investigations without detailed instructions from Commerce. 
Working out an arrangement with Customs investigators could 
reduce the time required to fully investigate a case. Commerce 
should do this before stationing staff overseas.

Quality of investigative 
effort questioned

Our review shows that about 50 percent of Commerce's ongo 
ing investigations involve illegal exports or reexports of low- 
technology items. However, Commerce's investigations have led to 
few prosecutions. This has caused concern within the executive 
branch. There is a general perception that Commerce investigators 
lack training and are performing desk-type investigations with 
little or no fieldwork. Other criticisms are that Commerce does 
not have enough investigators, that investigators are being used 
for non-investigative purposes, and that Commerce does not have 
investigators located overseas.

Commerce has made a number of administrative and other 
changes to strengthen its investigative capabilities. It has 
reallocated 13 slots to its enforcement effort, 5 of which will 
be used to hire investigators for planned offices in San Francisco 
and Los Angeles. (An existing investigative slot will be trans 
ferred from Headquarters to the West Coast, for a total of six.) 
In its fiscal year 1983 budget request, Commerce is requesting 
another three investigators for planned offices in Miami, Chicago,
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and Houston. Commerce has also reorganized its compliance activ 
ities to make better use of staff and establish better lines of 
communication with Justice and the CIA. Commerce's investigators 
have also been directed to get more actively involved in investi 
gations by performing fieldwork.

The Government is also making a concerted effort to strength 
en the enforcement efforts of other COCOM countries. Three major 
discussions on the enforcement issue have been held du~ing the 
last 18 months within COCOM. Government officials believe prog 
ress is being made with a number of the COCOM countries.

It is important to note that Commerce's investigation work 
load could be cut in half if low-technology items were eliminated 
from licensing requirements as recommended in chapter 2.

Licensing conditions 
not enforced

Many licenses are approved with conditions imposed by the 
Government to keep the performance limits of the proposed exports 
within Acceptable bounds and to control the use of the equipment. 
Ccr-t.erce is responsible for assuring that exporters and end users 
comply with license conditions. It is not carrying out this 
responsibility. As a result, no one in the Government Knows if 
license conditions are being fulfilled. We criticized this defi 
ciency 2 years ago and corrective action was promised, but Com 
merce has not yet acted to improve the situation.

CONCLUSIONS

Practical and administrative constraints hinoer establish 
ment of a credible deterrent to illegal exports. The Government 
has studied the enforcement issue in detail and has taken some 
actions and is considering others to strengthen U.S. and COCOM 
enforcement activities.

Two areas where insufficient concern has been raised are 
enforcing licensing conditions and using Customs investigators 
overseas. The Government is not making tests to ensure that 
licensing conditions are being satisfied by both the exporter 
and the ultimate consignee. Consequently, the benefit derived 
from attaching conditions to certain export licenses is less 
than it could be. To the extent that professional investigators 
already stationed abroad are available, the Government should 
use them to assist in export investigative efforts.

RECOMMENDATIONS

He recommend that the Secretary of Commerce establish a 
system for identifying high-technology licenses with conditions 
and then make tests to ensure that licensing conditions are being 
satisfied. He further recommend that the Secretary of Commerce
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consider additional use of Customs attaches overseas in enforce 
ment .investigations.

AGENCY COMMENTS

Commerce ogreeJ with our recommendation that enforcement 
efforts can be enhanced by obtaining further assistance for 
investigations by Customs attaches overseas. It did not 
comment on our other recommendation concerning ensuring that \ 
licensing conditions are being satisfied.

The Departments of State, Defense, Treasury, and Justice 
did not comment on these recommendations.

30



1562

APPENDIX I

MILITARILY CRITICAL TECHNOLOGY LIST UPDATE

The Congress, in the Export Administration Act of 1979. 
directed DOD to develop and j-ui>ll»h • Hit of militarily critical 
technologies whose export should be controlled to Adversary coun 
tries. The requirement teflected a growing recognition that ex 
port controls should focus on critical technologies rather than 
on end items. Expectations were that such a list would remove 
controls on • large number of products.

DOD started developing an initial list in January 1980. with 
the help of U.« Institute of Defense Analysis. DOD also obtained 
separate opinions on what the list should contain from other 
agencies, the military services, and Industry. DOD published an 
initial list, in classified fora, on October 1. I960. This list, 
According to DOD, was never intended to be the final document. 
The lirt was uned as guidance within DOD to review export license 
applications to Warsaw pact countries. Commerce, however, refused 
to use the list as a basia (or licensing decisions.

LIST REVISION

Many reservation' were expreesed by the Departments of Com 
merce and State and by private industry regarding the initial 
list. The chief concern raise," was that the list should not be 
used by DOD as a guide for licencing decisions in its imperfect 
form. Many believed that the list was not specific enough to he 
useful as a practical daily guide for licensing. Industry was 
concerned that exports would be adversely affected because the 
lift was not subjected to a complete analysis by industry and 
was classified. It was believed that the United States should 
first obtain COCOM agreement on the list before using it in the 
U.S. export control system.

DOD revised the militarily critical technology list d-ring 
1981. The more important revisions involvedi

— Incorporating industry and agency comments on the 
initial list.

—Integrating critical technologies identified by the 
Energy Department.

—Increasing the specificity of the list entries to 
bupport the export control process.

—Identifying products with Intrl-slc military 
utility.

—Identifying critical technologies associated with 
Munitions List items.
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APPENDIX I

DOD published a revised list, again in classified form, 
in November 1981. This list was developed with the assistance 
of industry technical advisory groups and is currently being 
reviewed by industry association groups and U.S. COCOM part 
ners. DOD Is'using the list in export license decisionmaking, 
but Commerce still has not adopted it for use in export 
license decisions.

IMPLEMENTATION OF LIST WILL BE SLOW————————

While many agree that the revised militarily critical tech 
nology list was an improvement, they also agree that much more 
needs to be done to provide practical guidelines for using it 
in export control decisionmaking. Concerns still exist regard 
ing the list's lack of specificity and the need to obtain COCOM 
cooperation before the list is incorporated in the CCL. Imple 
mentation will therefore be slow and complex. DOD estimates 
that activity to incorporate critical technologies into the 
export control system will extend into 1983 or beyond.
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APPENDIX II

COMPARISON OF PRE- AND POST- 

AFGHANISTAN CONTROL ACTIONS

On January 4, 1980, 8 days after the Soviet Invasion of 
Afghanistan, President Carter announced his intention of curtail 
ing high-technology exports to the Soviet Union. At the Presi 
dent's direction. Commerce suspended all outstanding validated 
licenses to the Soviet Union and stopped reviewing all new ap 
plications pending a review of the export control criteria. In 
March 1980, new export control criteria was established whereby 
no high-technology exports would be approved to the Soviet Union 
except possibly those involving health and safety equipment or 
spare parts.

From April through September 1980, Commerce reviewed 666 new 
or outstanding licenses using the new criteria and 454 of these 
licenses, which involved low-technology items, were approved 
or reinstated. It rejected or revoked 110 cases and returned 
102 cases to the applicants without action. The total value 
of dual-use exports to the Soviet Union declined from about 
$208 million in 1979 to $131 million in 1980.

The new export control criteria was not applied to other 
Warsaw Pact countries. Licenses to these countries were not 
suspended or reexamiaed. New applications, however, were to 
be given more careful review considering the possibility that 
high-technology items exported to one Warsaw Pact nation 
could be diverted to Soviet use. Notwithstanding the closer 
scrutiny, U.S. dual-use exports to other Pact countries 
increased significantly during the Post-Afghanistan period. 
During 1980 the United States approved $340 million worth of 
high-technology licenses for exports to Warsaw Pact countries, 
excluding the Soviet Union. In 1979 the comparable figure 
for approvals to these same countries was $127 million.

It should also be noted, however, that more national secu 
rity sensitive applications for the Warsaw Pact are usually 
denied than is commonly perceived. Although less than 1 percent 
of the total applications processed by Commerce are denied, this 
figure increases significantly when one examines tht -.ituation 
regarding Warsaw Pact destinations. For exariple, in the last 
quarter of 1979, and prior to the invasion r.f Afghanistan, 
7.7 percent of the requests for export to the Warsaw Pact coun 
tries were denied. Furthermore, if only the high-technology 
exports to the Pact are considered, DOD has historically denied 
approximately one out of every four cases. In addition, our 
sample cases indicated that about 7 percent of the approved 
Warsaw Pact cases were modified to reduce the technical capa 
bilities of the items before they could be exported.
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	APPENDIX in

	PROPOSED LEGISLATIVE LANGUAGE 

	To improve the efficiency of export regulation

01 Be i* enacted b£ the Senate and the House of Representatives

02 of the united States of America in Congress assembled,

03 SECTION 1. This Act may be cited as the "Export Administra-

04 tion Amendments Act of 1982."

05 SEC. 2. Section 10(d) of the Export Administration Act of

06 1979 (50 U.S.C.App. $ 2409{d)) is amended —

07 (a) by inserting "(1)" after "(d) REFERRAL TO OTHER

06 DEPARTMENTS AND AGENCIES;"

09 (b) by striking "(1)" and "(2)" ana inserting in lieu

10 thereof "(A)" and "(B)";

11 (c) by adding at the end thereof the following new

12 paragraph:

13 "(2) Nothwithstanding paragraph (1) of this sub-

14 section, in each case in which the Secretary determines,

15 pursuant to subsection (g) of this section, that it is

16 necessary to refer an application to the Secretary of

17 Defense, the Secretary shall, upon receipt of a properly

18 completed application, refer the application to the

19 Secretary of Defense together with all information sup-

20 plied by the applicant. The Secretary concurrently may

21 refer an application to any other department or agency

22 for its information and reconrendations. The Secretary

23 shall defer his review, analysis, and recommendation on
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24 the application until after receiving reocnrnendations from

25 other departments or agencies but, in any case, shall review

26 only those applications where the Secretary of Defense

27 has reccnnended that the request for export be denied

28 or be approved subject to specified conditions."
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Changes Proposed In Existing Law I/

SEC7ION 10.

(d) Referral To Other Departments and Agencies.— 

(1) In each case in which the Secretary determines that it 

is necessary to refer an application to any other department or 

agency for its information and recommendations, the Secretary 

shall, within 30 days after the submission of a properly com 

pleted application—

[ (1)1 (A) refer the applioEftfcaux, together with all neces 

sary analysis vand recommemfa-toons of the Department of 

Commerce, concurrently *» *T1 such departments or agencies; 

and

[(2)] (B) if the applicant so requests, provide the appli 

cant with an opportunity tto a«view for accuracy any documen 

tation to be referred to- assy sucfi department or agency with 

respect to such application for* th« purpose of describing the 

export in question fm order to determine whether such docu 

mentation accurately describes the proposed export. 

"(2) Notwithstanding paragraph (I) of this subsection, in 

each case in which the Secretary determines, pursuant to subsec 

tion (g) of this section, that it is necessary to refer an appli 

cation to the Secretary of Defense, the Secretary shall, upon 

receipt of a properly completed application, refer the applica 

tion to the Secretary of Defense together with all information 

supplied by the applicant. The Secretary concurrently may refer

I/ Existing law proposed to be omitted is enclosed in brackets; 
new matter is underlined.
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an application to any other department or agency for Its Informa 

tion and recommendations. The Secretary shall defor his review, 

analysis, ana recommendations on the application until after 

receiving recommendations from other departments or agencies 

but, in any case, shall review only those applications where 

the Secretary of Defense has recommended that the request for 

export be denied or be approved subject to specified conditions.'
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UNITED STATES DEPARTMENT OF COMMERCE 
Th» Inspector C«n«r»l
WnhmguxvOC 20230

Harch 10, 1982

Mr. Henry Eschwege
Director, Community and Economic

Development Division 
U. S. General Accounting Office 
Washington. D. C. 30548

Dear Mr. Eschwege.

This Is In reply to your letter of January 12, 1982, 
requesting comments on the draft report entitled 
"Export Control Regulation Could Be Reduced Without 
Affecting National Security •

We have reviewed the enclosed comments of the Under 
Secretary for International Trade for the Department 
of Commerce and believe they are responsive to the 
matters discussed In the report.

Sincerely,

Sherman H. Funk 
Inspector General

Enclosure
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BAR" UNITED STATES DEPARTMENT OF COMMERCE 
The Under Secretary for International Trade
Wnhngtwi D C 30330

Mr. Henry Eschwege
Director, Community and Economic Division 
U.S. General Accounting Office 
Washington, D.C. 20518

Dear Mr. Eschuege:

Thank you for your letter- to- Secretary Baldrlge giving us the 
opportunity to comment on 6Re draft of the proposed GAO report, 
''Export Control Regulation Could be Reduced Without Affecting 
National Security." I an responding on his behalf.

We appreciate the tin* aotf effort which went Into the report's 
preparation and welcome the s-plrlt of constructive criticism In 
which it was written. We heartily agree with most of the final 
conclusions and recommendat-Bams, especially those which call for 
Increasing enforcement and reducing the paper work burden on U.S. 
Industry. Some of the more specific suggestions made In the body of 
the report have been under cams1 deration by myself and Assistant 
Secretary for Trade Adtoiitistaratrins Lawrence J. Brady, and have 
already been implemented.

There are, however, some cJsconceptions in the report which warrant 
your attention prior to prejtauration of the final draft. I have 
outlined these in the attachment.

Th2 report distinguishes between "high" and "low" technology and 
concludes that "low" technology exports should not be subject to 
controls. "Low" technology is defined in the report as that class 
of cases which DOD does not want to review because it is concerned 
with "high technology" exports and "lower technology exports do not 
constitute a significant military risk." Admittedly, some exports 
pose a lesser threat to national security than others, and we agree 
with the principle that lower technology items should be removed 
from control. The Administration is committed to pursue that goal. 
However, we believe that the report greatly oversimplifies the 
Issue. The difficulty encountered in developing the Militarily 
Critical Technologies List (MCTL) is evidence of the Issue's 
complexity.

In addition, the report appears to underestimate the consideration 
given to the end-use and to the reliability of the end-user when 
licensing decisions are made. The Department of Commerce assesses 
these factors, the potential risk of diversion and the technical 
aspects of each license application regardless of whether the 
application is or is not referred to DOD. Pre-llcensing chpcks help 
us gather intelligence to identify high-risk consignees.
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In light or the foregoing, and of our attached comments, I recommend 
that your staff reconsider several recommendations. They include:

(1) The recommendation that the Export Administration Act be
amended to give the Department of Defense the responsibility 
of first review on dual-use license applications would not be 
appropriate. Such an action would undermine* Congressional 
intent to maintain a locus of control over technology transfer 
within the federal government. It could damage the balance we 
now have between strategic, economic, and policy perspectives 
while merely shifting the burden from one agency to another. 
The recommendation Is driven implicitly by a desire to 
expedite license processing, howe/er, it Is unwarranted on 
those grounds since we are processing licenses on time. The 
January 1981 backlog of some 2000 cases is down to virtually 
zero today.

(2) The report states that the Commerce technical staff Is weak in 
assessing the strategic implications of a proposed export. 
Recently we have hired additional qualified technical staff 
and we are Increasing the expertise of those now on board 
through training.

(3) In several parts of the report the statement is made that 
Commerce unllaterally processes cases and merely "rubber 
stamps" them. Some cases do receive more scrutiny than 
others, but that depends on the nature of the technology or 
equipment proposed for export. All are reviewed for the 
appropriateness of the end-use and end-user. This Is also 
true in those cases for which We have received a delegation of 
authority (DDA) from Defense.

I hope that my comments are useful. If you woulu like to discuss 
this matter further, please do not hesitate to contact me.

Lionel H. Olmer 

Attachment

GAO note: Attachment not Included since connents contained therein have been 
Incorporated In the report as appropriate.
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DEPARTMENT OF THE TREASURY
WASHINGTON. D C. 2022ft 

AniCTAKT SCOICTMT

MAR 111982

Dear He. Anderson:

Enclosed are the Department of the Treasury's comments 
on the draft of a proposed report by the General Accounting 
Office entitled "Export Control Regulation Could be Reduced 
Without Affectinq National Security." Both the U.S. Customs 
Service and this office have reviewed the draft, and the en- 
clobed comments reflect our mutual views. Our comments are 
presented from tfta Customs Service's perspective since that 
agency's investigative efforts are the heart of Treasury's 
export control enforcement r-le.

In summary, we believe that the draft GAO report has 
been overtaken by e-wents and, therefore, no longer accurately 
reflects the government's export control enforcement efforts. 
There has been a ve-st iaprovement in this area, and we expect 
that the continuing improvements and coordination will have a 
significant impact on illegal diversion activity

Ne see no need to comment on the classified portion of the 
draft; and, therefore, our comments are unclassified in their 
entirety.

Sincerely,

John H. Walker, Jr.
Assistant Secretary

(Enforcement and Operations)

Mr. William J. Anderson
Director
General Government Division
General Accounting Office
Washington. D.C 20548

Enclosure
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INTRODUCTION

The first two sections of the report cover licensing 
requirements and reviews for export of critical technology. 
We are in general agreement with the GAO comments and 
recommendations, except for the specific recommendations 
of dropping or severely reducing controls for exports of 
high technology items to COCOH nations. We believe such 
action would make the now difficult job of enforcement 
almost wholly impossible and would put a severe burden on 
our allies' export control enforcement agencies. Concerning 
the enforcement section, we believe that the report does 
not accurately reflect the present enforcement efforts 
presently being conducted by the government. We believe 
that this section should be carefully reviewed and rewritten 
to more accurately portray the present enhanced enforcement 
'program being conducted. Specific comments follow.

LICENSING REQUIREMENTS AND REVIEWS

Concerning GAO's recommendation that items destined to 
COCOM countries be largely removed from licensing control, 
we disagree for several reasons. F4 has been our experience 
that most illicit transfers of nig*, technology move through 
COCOH countries. Although ti>« preOTrat licensing procedures 
have inconsistencies and are often iiadeqaate in stopping 
such diversions, they are better than none at all; the 
solution GAO would recommend. Our investigations of such 
diversions are mainly built on document review and collation; 
and without licensing and the attendant docomentation, many • 
violations could not be adequately investigated or, worse, 
even discovered. Furthermore, many of our COCOH allies 
are earnestly making efforts to stem these types of diversions 
and to work closely with us in this endeavor. Hany of their 
investigations originate from information provided by us, 
which we, in turn, gain from our investigations. We cannot 
depend on other COCOH countries, particularly those having 
gateway status, in policing exports from their respective 
areas without assistance from us.

CURRENT ENFORCEHENT ENDEAVORS

We feel that the GAO report does not fairly reflect the 
enforcement effort presently being conducted by the government. 
To explain, we would like to cite several specific points made 
in the report and offer our comment.

Page 36, second paragraph

Although it is true that in the past the Intelligence 
Community did not always provide the quantity and type of in 
formation that we desired concerning export violations, this 
is no longer accurate. We have recently experienced greatly
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increased help from the CIA in the provision of both strategic 
and tactical intelligence. Furthermore, we are confident that 
this cooperation will continue and will increase.

The GAO statement that we obtain little or no help from 
foreign governments is not generally true. We have had and 
continue to have excellent cooperation and liaison with our 
sister agencies, particularly in areas where diversion is 
significant. He feel that the GAO statement, if placed in a 
report for public distribution, could seriously hamper the 
present excellent relations we enjoy with our foreign sister 
services.

Page 37, last paragraph and page 39, middle paragraph

We believe that the GAO report does not fairly reflect the 
current export control program concerning critical technology. 
Stemming the illicit transfer of critical technology is one of 
Customs' highest priorities. Consequently, we have launched 
a major program. Operation EXODUS, incorporating inspections 
of export cargo, investigations of alleged violations concerning 
illicit technology transfer, establishment of an intelligence base, 
liaison with intelligence and enforcement agencies, and close 
cooperation with Commerce. The program is focused on 12 ports 
of exit and includes numerous field teams of Customs officers 
plus a Headquarters staff. In addition to the 12 Exodus areas, 
other Customs districts have established export control programs 
that are patterned after EXODUS. Furthermore, Customs is 
soliciting and receiving cooperation from industry as well as 
foreign governments.

In conclusion, we believe that the present enforcement 
efforts being devoted to illicit diversions of critical 
technology, while not yet adequate, are a vast improvement 
over what they were in the past; and as Customs becomes more 
experienced in this area, a significant dent should te made 
in this diversion activity. The current Administration is 
giving both moral and tangible support for this critical 
area of law enforcement and will continue to do so.

We believe the GAO should make a review of the present 
enforcement program being conducted by Customs, with coordination 
from Commerce and other agencies so that the final GAO report 
will more accurately reflect the government's current export 
control enforcement program.
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US. DrpvtmrM at Jufllc*

HAft 1 ;, 1SK

Mr. William J. Anderson
Director
General Government Division
United States General Accounting Office
Washington, D.C. 20S48

Dear Mr. Anderson.

This letter Is In response to your request to the Attorney General for th* 
cements of the Department of Justice (Department) on your draft report entitled 
•Export Control Regulation Could Be Reduced Without Affecting National Security."

The General Accounting Office (GAO) report Is based on a study undertaken In 
September 1980. at the request of Senators Jake Garn and Harry Byrd, to deter 
mine how well the Government Is carrying out the Export Administration Act's 
national security goal of controlling exp" .s of nllltartly significant technol 
ogy and products to the Jovlet Union and other Eastern Bloc nations. The 
review attempted to determine whether.

•—the export control systea was adequately protecting national security 
Interests,

--export control criteria were properly focused,

—the licensing systea was ooeruing efficiently,

—we also sought to ascertain the constraints to export control enforcement 
efforts.'

The report deals with three major areas. First, It examines tht llcenslrg 
system administered by the Department of Convrce (Commerce) and the Department 
of Defense (Defense) under the Export Administration Act. The report r»conaends 
that the Secretaries of Comerce and Defense consider eliminating licensing 
requirements worldwide for low technology Iteas, and re-examine the need for 
licensing i gh technology exports to Coordinating Committee (COCOM) countries 
and other allies.

The second najor area of review In the report deals with the eiport licensing 
review process performed by Ccravrce and Defense fo- processing applications to 
export national security related technology. GAO reccnnends that Congress aaend 
Section 10(d) of the Export Administration Act to permit Commerce to defer 
developing a recommendation on applications that Bust receive Defense review 
until after receiving Defense's reconnemjatlon, and to develop a reccm»ndat)on 
on only those applications on which Defense favors either denial or conditional 
approval.

The third and final section of the report deals with the enforcement prograa 
for the Export Administration Act. GAO recoeraends that th* Secretary of 
establish a system to Identify high technology licenses with conditions, and
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then nake tests to ensure that licensing conditions are being satisfied. The 
report further recomvnds tn4t li* Secretary of Comerce consider contacting 
with the U.S. Cult cm Service (Custom) to ute Custom Attaches overseas In 
enforcement Investigation*.

The flrtt two sections of the report deal with rubjetts which are within the 
jurisdiction of Comerce and Defense. aM. as the letter requesting our cements 
notes, these depannents have been asked to review the report and subalt their 
cements. Until we receive and study their cements, we will be unable to pro 
vide cements on these sections of the report.

The third section of the report notes that Cotoerce has pHaary responsibility 
for enforcement under the Eiport Administration Act. and the report focuses 
prloarily on Its enforcement progra*.

The report states that the 'findings and conclusions [of the report] are based 
prlnarlly on wort done In Washington. O.C. at Convrce and Defense from Septerfcer 
1980 to June 1981.* The Departments of Cowvrce. Treasury and State h«ve been 
asked to review and eownent on the report, and we will review carefully th»lr 
contents of the findings, cone lot lows end recaenndatlons on this section of the 
report before n«lng our own cements In greater detail

The report notes that there have been * nv*6er of recent actions designed to 
Improve coordination anong the enforcament agencies and the Intelligence cccrtun- 
1ty, and that Mdltlonal resources are being devoted to enforcement. Since 
th« report relies nalnty on the work done between September 1930 and June 
1S81, we anticipate *hat the Departments of Corwrce. Treasury and State will 
furnish cements on the recent actions undertaken by then to Improve 'he en'orce- 
nent proam. For ei^nple. In January 198?, Custom began a aajor pr<^rwi. 
called *0peratlcn Ciodus.* to Increase its efforts to enforce the tiport Adnlnls- 
tratlon Act. tf the report Is to reflect accurately the current e'port control 
enforcement progrea. It should Incorporate a detailed discussion of this progran. 
An Important pan of Operation Cxodul Is to *«ke increased use of lelevant 
eiport control Intelligence developed by the enforc<«rnt and Intelligence 
conuiltles to create a credible enforcement progran. In this regard, we note 
that the report tukes a concerted effort to develop the argunrnt that cargo 
Inspections at air and <ea ports are an Icpractlcel ana useless effort. GAO 
•ay wish to reconsider Us po'HIrn on this Point after it has had an opportunity 
to analyie the full scop* of Operation Cnodut.

Moreover, the report does not accurately reflect the recent actions taken by 
the Intelligence coneunlty to Improve the support which It provides to tne 
enforcement comunlty. *e have been InfomeJ that the Central Intelligence 
Agency will furnish CAO with a report detailing tne actions taken by the intelli 
gence camunHy to laprovt US efforts in this area.

The Departments of Compete, Treasury and State will undoubtedly ad<1ress the 
report's counents which are critical of the enforcement efforts of our COCOM 
al'iei. The statteent that we obtain little or no help fron foreign go>erir>ents 
't Inaccurate and could ad»»rsely affect t>>» eicellent relations «e enjoy with 
so*-' foreign countries In the enforcaient area. At the present tl"e. t»>*re 
are high level efforts which could result In strengthening our COCO'1 allies' 
efforts In lht» area. He believe t>>at MO should reconsider its corr»nts as 
they relate to the COCOK nations and other cooperatlrg foreign go»ernnents.
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Th« report deals extensively with the Investigative program of Commerce, and It 
conflicts with our understanding of sone of the current procedures on the referral 
of cases for prosecutlv; consideration. On numerous occasions, this Department 
has 1nfora«d Ccrmerce of our concern that all potential criminal violations of 
th» Export Adrlnlstratlon Act t» Investigated pronptt> and thoroughly by Commerce, 
or be referred to Customs for appropriate Investlgatlc-r. Commerce has Informed 
us that It reports promptly to the Internal Security Section of the Criminal 
Division and to the appropriate Imtted States Attorney's office all Investiga 
tions which have prosecuttve potential.

The Internal Security Section has supervisory responsibility for the pru*ecut1on 
of cates developed under the Act, and we have vigorously pursued the cases which 
have bv«n refe red to us for prosecution. Currently, the Criminal Division and 
the U.S. Attorneys' off'tes are directing the grand jury Investigation and 
prosecution of several significant cases which have been referred to us by 
both Comerce and Custon. At present there Is no backlog of pending cases at 
the Department, and we have adequate resources to handle the cases which are 
referred to us by the Investigative community.

Corarce has assured us that tnere are no unreported cases which have signifi 
cant potential for criminal prosecution. The unresolved cases mentioned In 
the report refer to natters which require preliminary Inquiry but do not repre 
sent an ongoing national security type violation which requires prompt Investiga 
tive action. Commerce has assuied us that It will address this matter In Us 
cements to GAO.

Page 37 of the drift report refers to the Federal Bureau of Investigation's 
responsibility: with respect to export control violations. ' It Is recommended 
that the last full sentence on this page be amended to delete the word Industrial, 
•nd substitute the words other law. Further, we reconrend addition of the 
following consents to follow the above sentence:

These Investigations, although supportive of the Commerce Department's 
program. *re not technology transfer Investigations as such. f«cli would 
have been conducted Irrespective of the possible export control violation, 
based on the FBI's foreign counterlntelllgence or law enforcement respon 
sibilities.

Inasmuch as each agency concerned with this report Is responding separately, 
the need for extensive coordination o* the comments may be necessary. The FBt 
and Criminal Division would Ve willing to participate In this process.

We *,>pr«<:1s,te IS* opportunity to conrrnt on the draft report. Should you desire 
any additional Information pertaining to Our response, please feel free to con 
tact «N.

Kevin D. Booney 
Assistant Attorney General 

for Malnutrition

(483Z10 & 483260) «6
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STATEMENT OF HON. DON YOUNG, A REPRESENTATIVE IN CONGRESS 
FROM THE STATE OF ALASKA

Thank you, Mr. Chairman. I appreciate being given this opportunity 
to present my views as Representative of the great state 
of Alaska regarding the provisions of this legislation 
governing the export of Alaskan crude oil.

Mr. Chairman, the issue of whether or not to continue the
restrictions on Alaskan crude oil is one of the the most
difficult trade issues facing the Congress. As you and
the other members of this committee know very well, both sides
of the fxport issue have raised complex questions of national
security, international trade, and planning for our nation's energy
future.

Unfortunately, I believe the decision on oil exports has been 
presented to this committee as an all-or-nothing choice between 
the current effective ban on all or exports or an abdication 
of export controls which would somehow require oil to be exported. 
It is important to understand that there are other choices 
available to this committee and the Congress; choices which 
retain the aspects of the export ban which have enhanced our 
national security while eliminating the most harmful effects 
of a total ban on any and all exports of oil produced in 
Alaska. I urge the committee to consider these other choices 
before adopting the subcommittee bill which retains a total 
ban on exports for four years, two years beyond the other 
restrictions contained in the Act for other commodities.

There are several reasons why the committee should not 
foreclose the opportunity to export some quantity of Alaskan 
oil. All of us are concerned about the need to improve our 
balance of trade deficits, ensure the energy security of the 
U.S., and reduce the federal deficit. I suggest that we have 
available a simple method of having positive impacts on all 
three of these concerns by allowing the export of a limited 
quantity of Alaskan oil so long as certain requirements are 
met. To not carefully consider this option is to blindly 
place a straight [jacket on exports without regard to these 
concerns or the economics of oil supply.

At this time, the West Coast of the United State needs only 
one-half of Alaskan oil production. The remainder is shipped 
via the Panama Canal to the Gulf Coast, a journey which adds 
up to $5.00 per barrel to the cost of oil reaching the 
midwest. While there may be a valid national security interest
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these shipments, it must be recognized that there is a cost in 
transporting oil such a great distance. If some quantity of 
oil is authorized for shipment to Pacific Rim countries 
which are closer to the natural market of Alaska, there would 
be a significant saving in transportation costs, a saving 
which would be passed on to taxpayers in the form of increased 
windfall profits tax receipts. Even by shipping the oil to the 
Far East on U.S. Flag vessels, the average cost per barrel 
shipped would be reduced at least $.60 from the next lowest 
cost destination. 60% of these cost savings would be 
recaptured by the government in windfall profits tax receipts, 
which would add up to several billion dollars over the life of 
the Prudhoe Bay field. No matter what quantity would be 
authorized for exports, permitting exports would reduce the 
cost of carrying crude oil to market even under circumstances 
where all the oil is carried on U.S. flag ships.

In addition to increasing federal revenues, exports would 
improve our balance of trade and strengthen our relationships 
with trading partners. In the Japanese market alone, an 
export of f200,000 barrels per day would reduce our balance 
of payments deficit by $2 billion per year. Exports would also 
serve to provide Japan with another supplier of oil, reducing 
their dependence on suppliers from the Persian Gulf area. 
Other Pacific Rim countries have just as substantial a need for 
diversified suppliers and may, in the long run, provide a more 
diverse and stable customer for American oil.

Allowing exports would also encourage oil exploration and 
production in Alaska, the primary source of new domestic 
energy resources. Alaska currently produces 1.6 million 
barrels of oil a day and holds an even greater promise for future 
production. Industry estimates for Alaska range up to 30 billion 
barrels of oil not yet tapped and the USGS estimates that the 
Alaskan OCS holds 35% of all estimated undiscovered oil and 
gas held on OCS lands. To tap this resource, the Department 
of Interior has scheduled 16 lease sales off Alaska over the next 
five years. Three sales have already been held, resulting in 
sale revenues to the federal government of nearly $2.8 billion. 
To flatly prohibit any export of Alaskan oil discourages 
development of these resources as well as on-shore development.

For all of these reasons, I believe this committee will be 
making a serious mistake if the opportunity to export any 
quantity of Alaskan oil is foreclosed for another four years. 
With this in mind, I urge you to consider authorizing the export 
of all oil produced in excess of the"current dailv Alaskan 
production as well as a limited quantity of current production, 
approximately 200,000 barrels per day. A requirement that the oil 
would have to be shipped on Jones Act tankers and serviced in U.S. 
shipyards would maintain our commitment to the U.S. tanker fleet
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without placing prohibitive costs on the shipment of the 
exports.

This amount of export would keep the vast majority of 
Alaskan oil moving to U.S. ports. At the same time, federal 
revenues would be increased and our relationship with our trading 
partners wouid be strengthened. All of this can be accomplished 
at no cost to the consumer. Exports of oil will effect the 
transportation cost of the amounts exported, not its price since 
prices are determined by the world market. In addition, the 
consumer will benefit over the long term as export opportunities 
increase the incentives for oil field development.

Again, for these reasons, I urge this committee to carefully 
consider the advisibility of rigidly adhering to what has proven 
to be a total ban on Alaskan crude oil production. I believe that 
the proposal made here is a more balanced and reasoned approach 
to our nation's fiscal and energy needs, l€ is a-proposal which merits 
consideration by this committee.

Thank you.
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RESPONSES BY RICHARD L. MCELHENY TO ADDITIONAL QUESTIONS 
RAISED AT APRIL 14, 1983 HEARING

Honorable Don L. Bonker
Chairman, Subcommittee on International

Economic Policy and Trade 
Committee on Foreign Affairs
House of Representatives i • '*' 
Washington, D.C. 20515

Dear Mr. Chairman

At a hearing on April 14, on tht, export promotion provisions of the Export 
Administration Act before your Subcommittee, you requested information 
compiled by the International Trade Administration (ITA) on comparative 
export promotion programs among industrialized countries. A current analysis 
of export promotion programs of our trading partners would be particularly 
enlightening and timely in highlighting our relative strengths and weaknesses 
in our export promotion activities. In my enthusiasm for export promotion, 
however, and because I believe this type of analysis to be important to 
our efforts within ITA, I believed that the information would be readily 
available The Department did produce a series of detailed studies on 
this subject in the early 1970's, but they are obviously too dated to 
be considered reliable

The body of work done on this subject by the Department originated in 
1970 with an overall comparative analysis of export promotion programs 
entitled, A Comparative Study^ gf^ thei Export Expansion Programs of the 
United StatesandSix Manor Cgmpetitive Trading Nations The study was 
updated to probe selected aspects of major competitor-nation export promotion 
programs in 1971 and again in 1974. It would, of course, be possible 
to update the information to reflect current policies of our trading partners 
in this area. However, fudging from the amount of time required to undertake 
a meaningful analysis of this type, the project would involve at least 
6 months to a year and would not serve your immediate needs

In 1978, however, a similar study, which you may already be aware of, 
was done by the Congressional Research Service (CRS) using information 
collected by the Domestic and International Business Administration and 
the Foreign Service at the request of the House Committee on International 
Relations It was entitled "Export Stimulation Programs in the Major 
Industrialized Countries The United States and Eight Major Competitors," 
and it is the most recent off Lcial compilation of statist!cal Lnformatiofi 
on this subject

I would be pleased to work with you or your staff if you decide to request 
that ITA undertake a new analysis of export promotion programs Whether 
you decide to request that ITA produce a study or prefer that the CRS 
update its work, the 1978 study may still be useful as an indicator of 
the relative importance that the industrial nations place on export promotion.

Sincerely,

V
Richard L. McElheny 
Director General for the 
U S. and Foreign Commercial Service
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APPENDIX 5

RESPONSES BY BERNARD J. O'KEEFE TO ADDITIONAL QUESTIONS 
SUBMITTED FOR THE RECORD

The Honorable Ed Zschau 
Room 429 Cannon Office Building 
U.S. House of Representatives 
Washington, D.C. 20515

Dear Congressman Zschau:

I appreciated the opportunity last week to testify before the 
Ho^se Foreign Affairs Committee on the reauthonzation of the 
Export Administration Act. The legislation—H.R. 2761—introduced 
by Congressman Bonker and co-sponsored by you ir,=Xes many important 
and necessary reforms in our export control law. It strikes a 
proper balance between national security and foreign policy 
objectives, on one.hand, and our international commercial 
interests, on the other. I want to emphasize rry own support and 
that of the National Association of Manufacturers for this 
legislation. '

Subsequent to the hearing last Thursday, your staff submitted 
to us several questions on microprocessors. I am pleased to 
provide answers to these questions in this letter. You might want 
to note that on page 18 of my testimony (copy enclosed) I address 
the provisions in H.R. 2761 dealing with embedded microprocessors.

The questions which have been submitted to me follow:

1. Is it true that a microprocessor conta'.rs no program 
itself but instead the program is stored in a separate memory 
device?

A microprocessor contains virtually no memory and hence 
no program. The microprocessor acts as a central 
processing unit (CPU) which takes in information and 
passes the information on to memory integrated circuits 
(1C chips).

2. If so, how can any microprocessor be reprogrammed?

Any time the word "reprogrammable" is used in 
conjunction with microprocessors one is really talking 
about memory chips and not microprocessors. 
Microprocessors by themselves are useless. To become 
useful, they must be used with both input/output and 
memory devices.

meFStiwt, NW 
Wuhlngtwi. D C 20006 
(202) 626-3830
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3. Wou1d it not be possible to replace a memory unit on a 
microprocessor with another memory unit co.lt^ning, another 
program?

If the memory is on the same 1C ch^p as the 
microprocessor, as well as the input/output devices, 
then it cannot be reprogrammed. IT is is what is 
referred to as "V.asX-programmed."

4. What does the phrase "non-reprogramrable" refer to?

Any memory device vs programmable I ut not every one is 
reprogrammable. A wenory device rust be designed for 
reprogramrability with for example an EPROM (erasable 
programmable read only Remory) or £ RAM. (randoir access 
memory).

As you are no doubt 2\«are, Mr. Congressian, microprocessors 
are licensable under oar control laws if the} are exported as 
individual semiconductor ccrrponents. It is jossible, however, to 
export with nothing core than a General Licerse a host of 
basically nonelectrical products such as aut<roobiles or v-ashing 
machines (defined as Groups 0-4 on our Commodity Control List) 
containing microprocessors. The rationale applied here is that no 
one would buy a product costing thousands of dollars ]ust to 
obtain a microprocessor costing a few dollars.

We are puzzled why the same very practical approach is not 
applied to products such as scientific instriirents and other high- 
technology goods which contain similar embedded microprocessors 
and which do not have end-use capabilities of significant military 
importance.

It is for this reason we support the basic purpose of the 
provision in H.R. 2761 which would eliminate controls on products 
with embedded microprocessors, if the microprocessor is 
"non-reprogrammable." As the answers to your question indicate, 
however, the pharse "non-programmable" could lead to endless 
debates over its definition. I would, therefore, rather see our 
export decisions regarding embedded microprocessors based on 
established Cocom parameters regarding the capabilities of 
computing devices.
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I would be pleased to provide any additional information you 
might wish in regard to the questions you have raised concerning 
microprocessors. Please Xnow that the NAM supports the important 
worX that you are doing on this critical issue.

Sincerely,

Bernard J

Enclosure
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APPENDIX 6
Dear Mr Chai man :

y

Thank you Lor inviting the Washington Export Council (WbC) to 
testify before the Subcommittee on the Export Administration 
Act of 1983. Unfortunately, we were unable to be represented 
during the current round of hearings

Both Council member Dick Ford, Executive Director of the Port 
of Seattle and your Subcommittee's Staff Director, Mr Roger 
Majak passed along your request that we submit written comments 
and it is our pleasure to do so at this time. We hope you will 
be able to ask Administration witnesses for their views on the 
four principles stated later in this letter and which the 
Council believes are important to incorporate in any version of 
the Act that passes the House.

As you are aware fron previous discussions, we think one of 
America 1 s first lines of defense is to maintain a clear 
convetitive edge in technology. Usually new, strategically 
inportant technology should remain proprietary to the country 
and the company that developed it until the competition makes 
similar gains Again, usually, both our Nation and our 
conpanies have the same self-interest when it comes to 
proliferation of their technology before it is warranted by 
world conditions or conpetition in the market place We think 
that if this coincidence of objectives between government and 
business were fully understood that the structure and 
implementation of the export control process would be 
significantly affected

Also, since the Federal Government has limited resources with 
which to pursue its legitimate export control functions, those 
resources should be used in such a v/ay that the national 
security objectives are net efficiently.

In addition, we believe it is important to rediscover non-trade 
related diplomatic responses to problems in foreign relations 
between countries.

With these comments in mind it is recommended that the Export 
Administration Act of 1983 incorporate the following four 
principles-

1." Other than in a national emergency, discontinue the use 
of export controls of non-nilitary materiel and information 
as a means of implementing foreign policy or counteracting 
short supply situations

2230 Fo.rrth Avenue South Post Office Box C-3637 Seattle Washington 98124 Telephone (206! G?8 6212 '_ar)lb PACtMCO
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2. Eliminate the licensing requirement for shipments of 
products and technology to the COCOH countries and instead 
insist on COCOH menber compliance with existing agreements

3 establish a "self-licensing" procedure, subject to 
federal audit, which companies would administer internally 
for shipments to non-COCOM countries, but limited to those 
falling within country groups T and V Companies would 
becoiiie qualified to export using "self-licensing" 
procedures after being certified by the U S Government as 
having appropriate internal controls

4 Conduct periodic (annual) technology ageing and 
threshold assessments. The results of the assessments will 
be used to update the list of licenseable products This 
process will force due consideration to be given to foreign 
availability

I am certain that my colleagues on the Council join with me in 
thanking you for soliciting our views on this most important 
piece of trade legislation

Sincerely,

&trvJ^**J-U
Doug Giant
VJEC Vice Chairman
Member President's Export Council

All WEC Council Members
Senator Gorton
Senator Jackson
House Members/Washington State
PEC Chairman Lyet
Undersecretary Olmer
Assistant Secretary Brady
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APPENDIX 7

PREPARED STATEMENT OF THE AMERICAN ASSOCIATION OF EXPORTERS
AND IMPORTERS

EXECUTIVE SUMMARY OF THE AMERICAN ASSOCIATION OF EXPORTERS AND IMPORTERS' PREPARED 
STATEMENT ON RENEWAL OF THE EXPORT ADMINISTRATION ACT

AAEI recognizes the necessity of protecting the national security That security rests upon 
both military strength and a healthy domestic economy The government can ensure both by 
focussing its efforts on militarily critical goods and technology, and by actively promoting 
U S exports which reduce the U S foreign trade deficit, increase U S productivity and 
generate new jobs

AAEI believes that U S export controls can be more effective with consensus behind them, and 
can avoid disruption of U S international trade, through improved consultation with industry, 
Congress and our trading partners Controls must be weighed against their domestic impact and 
must be characterized by certainty and due process if the program is not to unnecessarily 
obstruct legitimate exports or infringe upon basic rights

To Provide Needed Cri t1 cal Foe_u_g_ and Improve^ Cont_rp_l_ of Strategic Technology Transfers to 
Adversaries, AAEI Orges the__Cp_ng_re_s_s_ t_o _Di_rect_t_he__E_xecut ive Branch to

1) Limit controls on low technology exports, 2) Use the MCTL to pare down controls on non- 
fltrategic goods and technology, 3) Adopt a yearly review and automatic decontrol process for 
approved exports, U} Strengthen COCOM and negotiate bilateral agreements with non-members, 
5) Deregulate, to the maximum extent possible, exports and reexports to COCOM countries, 
6} Adopt a Manufacturing Technology License and registration program (distinct from the 
Distribution License for product transfers) for multiproject operations, between legally- 
related companies in the Free World which pass inspection of internal controls, 7) Engage in 
ongoing consultation with industry on foreign availability and report quarterly to Congress 
on government assessment capabi1 itles

To Impnjve Industry Understanding and^Coiopfiance with the Acj:, AA^I^Urges the Congress to

1 ) Direct the government to publish a cross reference between the CCL and Schedule B, where 
possible, and to make the CCL accord with the Harmonized Commodity System for use when 
adopted, 2) Direct the government to publish guidelines detailing enforcement procedures and 
agency responsibilities and Voluntary Disclosure Guidelines

^Tg_Ensur e^ that Export Con t r o Is Nc^t Impede^Legmi_t i joa t e _Exj>orts_ ajTd_ tj> Jtepqve^Uncertainly in the 
Administration of Controls, AAEI Urges the Congress to Mandate

1) Continued primary licensing authority for the Commerce Department, with Defense Department 
review, 2) No further restriction on Distribution or Project Licenses, 3) Prohibition of 
unilateral foreign policy controls on goods freely available from foreign suppliers, 4) Prohi- 
bition of retroactive foreign policy controls and prot ection of prior licenses issued under 
nat tonal security controls then in force, 5) Prohibit ion of extraterritorial extension of 
foreign policy controls without specific approval of Congress, 6) Publication of foreign 
policy controls in j>roppsejJ form with a call for public comment, 7) Government consultation 
with concerned companies, Congress, and U S allies (and filing of a report to Congress of 
determinations on each of the criteria in Sec 6 of the Act) pr_i_o_r_ to imposition of a foreign 
policy cont rol Automatic nullification upon failure to meet any of the foregoing require 
ments, 8) 6-month expiration of foreign policy controls

To Assure Due Process in th^J^aw and Its Administration, AAE^JJrgj^s the Congress to

1) Require a 72-hour deadline for notification to exporters of detent ion of goods, 2) Prohibit 
warrant less arrests under the Act, 3) Require an adun nistrative search warrant prior to search 
or seizure of goods, A) Provide for de novo judicial review of enforcement proceedings and 
penalties, 5) Provide for limited court review of license denials, 6) Provide for binding 
I T C review of Commerce Department determinations of facts on which licenses were denied, 
7) Provide for court review of government failure to meet statutory obligations under the Act
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The Export Administration Act of 1979, as amended (the "Act") is due to expire 

this Fall. A comprehensive review and debate on the Act is now underway in 

the Congress The hearings being held by this Subcommittee to get input from 

the private sector represent the kind of dialogue which can ensure the 

effectiveness of export controls and the balanced approach which Congress 

called fop in the Act itself

The Export Controls Group of the American Association of Exporters and 

Importers (AAEI) is pleased to have this opportunity to share our thoughts and 

recommendations on the Act and its administration This legislation is of 

vital concern to the members of the Group Well beyond our members, the Act 

has critical bearing on the U S economy and U S international economic and 

trade policy.

With 1400 U S -company members nationwide, AAEI is the only organization in 

the country specifically representing the interests of exporters and 

importers In addition to exporters and importers, members include many 

businesses serving the trade comraunity in the distribution of goods worldwide 

-- customs brokers, freight forwarders, banks, attorneys and insurance firms

As an organization dedicated to the expansion of freer trade worldwide, AAEI 

believes that export controls roust be imposed carefully so as not to diminish 

U.S. efforts at home and abroad to achieve trade liberalization and interna 

tional cooperat ion
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The Export Controls Group of AAEI is comprised of companies exporting broad 

line consumer goods, agricultural products, capital goods and high technology 

hardware and software, as well as service businesses All are directly 

affected by export controls policy and administration, and concerned that 

controls be applied and administered in a manner which takes into the fullest 

account possible the impact of those controls on the U.S. economy and the 

ability of American businesses to maintain and expand foreign markets for 

their products

A number of bills have been introduced in this Congress to provide new direc 

tion for export controls policy and administration We believe they deserve 

the careful and full consideration of the private sector. We will address 

some of these proposals and offer some recommendations on ways in which 

business and government might work better together to meet our common security 

and economic needs

Although there are common threads, we have divided our thoughts into five 

categories, as follows The Institutional Framework for Export Controls 

Administration, National Security Controls. Foreign Policy Controls, 

Enforcement of the Act, and Procedural Safeguards and Judicial Review.
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THE INSTITUTIONAL FRAMEWORK FOR EXPORT CONTROLS ADMINISTRATION

The designation of the Department of Commerce as the agency vith primary 

responsibility for issuance of export licenses is wholly appropriate and 

conducive to ensuring a meaningful balance between security and domestic 

economic concerns. Presently, the Department of Defense, quite appropriately, 

has an active consultative role and exercises veto power in many cases over 

all licenses it chooses to review. This dual authority protects both the 

economic and military pillars of national aecurity.

The present Act reflects throughout the shift of emphasis intended by Congress 

(since 1969) from a restrictive export policy to a more balanced approach. 

The Findings in Section 2 and the Declaration of Policy in Section 3 of the 

Act set the tone and direction for government administration of export 

controls The need to promote exports to reduce the U S foreign trade 

deficit, increase U S productivity and generate new jobs is acknowledged as 

a national policy objective in the Act

Licensing decisions necessarily involve domestic economic, military, and 

foreign policy considerations In the majority of licensing decisions, 

national security considerations are not the most critical ones AAEI 

believes that consolidating export control responsibilities in the Defense 

Department, as some members of Congress have proposed, does not make the most 

sense and is not necessary Presently, in addition to the Defense Department, 

the National Security Council has a significant role in assuring that export 

control policy and licensing decisions take into full account military defense 

needs
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There are improvements that can and should be made in the administration of 

export controls to make those controls more effective on truly critical tech* 

nology transfers to adversaries while ensuring that they are administered in a 

way that produces greater certainty and better assessment of their impact on 

both controlled countries and on the United States. Today, we will recommend 

a number of ways in which we believe the present system can be improved

We do not believe that creating a new agency to administer controls will bring 

about those improvements or carry out congressional intent as well as the 

Department of Commerce can Improvements will result from a commitment of 

greater resources within the Department of Commerce to expedite the processing 

of export licenses, to conduct in-depth analysis of foreign availability of 

the products and technologies under review and to improve asessment of the 

economic impact of proposed controls

Among members of the AAE1 Export Controls Group are a number of individuals 

who have served in key government positions of responsibility for export 

promotion and control. Also participating are members who have been directly 

involved in various government reorganization efforts over the years. They 

have provided the Group with valuable insight into the kinds of change which 

are likely to produce positive results and the kinds that may merely involve 

bureaucratic rearrangement.

The experience of the recent government reorganization of trade functions in

which a number of Treasury functions were moved to the Commerce Department,

provides an example, we believe, of the disruption and delay that accompany
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such shifts of activity Authorized in 1979, it was not until the Summer of 

1981 that the'Commerce Department was fully underway on those matters it had 

taken over from the Treasury Department.

A new agency would immediately face a number of liabilities which we believe 

would not improve the government's capability in export controls administra 

tion We would expect, by and large, to see a shift of personnel from current 

positions at the Department of Commerce to a new agency With basically the 

same staff, the new agency would face start-up problems, including new person 

nel reporting and organization procedures — problems which must be settled 

before the actual work can move forward We would anticipate that the backlog 

of applications (which has recently been whittled down) would again rise 

significantly, and could bring future export business needing licenses to a 

near halt The Department of Commerce has made significant headway in improv 

ing the organization of license review procedures (and in improving the work 

ing relationship with the Defense and State Departments)

We are concerned that under the glare of congressional expectat ion that 

creation of a new agency will of itself result in tighter control on critical 

exports to adversary countries, any new agency would feel compelled to broaden 

controls to be sure it catches the critical ones and will worry about the 

impact of the program on the domestic economy and the balance of payments at 

some later date ' Such a regression in approach would defeat efforts in 

Congress, and by industry, to ensure that the economic costs of export 

controls are fully weighed
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We would urge that rather than shifting personnel, the Congress should 

authorize greater funding for the Commerce Department's export controls 

program so that personnel, training, computerization and other needs can be 

met and the law better administered

NATIONAL SECURITY CONTROLS

AAEI recognizes the need to establish effective export controls on goods, 

and, particularly, on technologies which can make a direct and significant 

contribution to the military capabilities of specific adversary countries 

We believe that this goal can be achieved (and enhanced) through improved 

implementation without expanding the scope of export control authority

AAEI believes that national security controls policy must be informed by

adequate apprehension of a number of domestic and international realities and

a critical, and balanced, assessment of government and industry needs.

Given that government defense needs are for the most sophisticated technology 

available in the world today, and tomorrow, the first^ rea111y that must be 

acknowledged is that many technologies developed for commercial use are more 

advanced than technologies currently used for military purposes Defense 

Department Deputy Undersecretary for Research and Advanced Technology Dr 

Edith Martin confirmed this fact at the November 1982 "GOMAC" Conference, 

where she reported that the United States' most advanced fighters and mis 

siles do not have raicrocircuit technology as advanced as that in the ordinary 

digital watch or electronic games Speaking before this Subcommittee earlier 

this month, Undersecretary for International Trade Lionel Olraer pointed to 

the same gap between commercial and military technologies
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The Department of Defense must therefore rely increasingly on technologies 

developed for commercial purposes The quality of commercial technology avail 

able to the Defense Department from U S companies depends to a significant 

degree upon the ability of those companies to participate effectively in the 

Free World market Such participation is essential for American companies to 

learn from interact ion with their most advanced foreign corapetitors and to 

earn the income needed to finance research and development and capital 

investment in the United States

Isolation of American companies from joint research and development projects 

with foreign companies on the leading edge of new technology or failure of 

American companies' to maintain and expand market share abroad endangers 

American defense efforts by ultimately compelling the U S to either settle 

for second-best technology produced at home or dependence upon foreign 

manufacturers for the most advanced technology

Therefore, export control measures which put U S high technology companies 

at a competitive disadvantage vis-a-vis foreign companies in Western markets 

adversely affect our natlonal security in the long run and must be avoided to 

the maximum extent possible

The second reality is that American producers of high technology and the 

sophisticated products that are made from that technology must export to 

survive and today face stiff competition because they no longer monopolize 

the most advanced technology sectors The Defense Department does not pro 

vide sufficient business today to make up for the loss of capital that non- 

corapetitiv*?ness in international markets costs American technology producers
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American companies have lost supremacy to foreign companies whose governments 

have designed programs and policies to enhance research and development and to 

expand export performance President Reagan's recent commitment (in his State 

of the Union Address) to encourage, and support with an infusion of monies, 

improved mathematics and science education from the lower grades through 

college and to facilitate domestic and international joint venture research 

and development, is certainly a good sign that the American government has 

begun to appreciate the need to ensure the health of this critical industry 

sector. However, unless U S export control policy is enlightened by the same 

sense of international realities, no amount of government support programming 

can keep the high technology industry competitive and up to date.

A third reality 18 that acquisition of sophisticated technologies takes place 

almost exclusively through acquisition of the technical process or know-how 

itself, not through transfer of products. Here, too, in his remarks before 

this Subcommittee, Undersecretary Lionel Olmer confirmed that the primary 

transfer of technology cannot take place by the mere transfer of products. 

There are a small number of highly sophisticated products which could provide 

a very skilled adversary with knowledge about the technology behind them The 

process of analyzing these products to get at the technology, however, takes 

years of hard work and continuous cooperation between companies.

Multllaterally-enforced export controls on these few products, and on tech 

nologies that can make a significiant contribution to the military capability 

of adversaries, can gain a measure of lead time for Western Allies and the 

United States. More extensive control of products can serve no critical 

security purpose

28-755 0-86-51
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The task for the U.S. government, we believe, is to refine national secu 

rity controls policy and implementation in order to create the critical focus 

needed and to improve assessments of what is sought by and available to 

adversaries, while strengthening the competitive position of American 

companies in the world market.

To succeed, AAEI believes that the government

Must continue to negoti ate with COCOM partners to achieve more 

vigorous enforcement of rauItilaterally-authorized controls, 

Must distinguish between controls on products and on technologies and 

concentrate efforts on controlling critical technologies, not products 

made therefrom — where reverse engineering is not actually a threat, 

Must distinguish between trade with adversaries and trade with allies 

and other neutral countries and limit controls, to the maximum extent 

possible, to trade in critical items with adversaries, 

Must have a meaningful mechanism for removing controls on technology 

as it becomes obsolete in terras of our national security, 

Must rely on and actively make use of industry's own internal controls 

mechanisms as a foundation for licensing and enforcement policy, 

Must utilize the considerable amount of high quality inforraation that 

U S companies have about competitors' capabilities and adversaries' 

needs and prior acquisitions (The U S government's intel ligence 

capabil ity is at its best in the area of foreign defense establishment 

procurement Industry is often in a better position to know about 

foreign commercial development Where the government has Foreign 

Commercial Service Officers, their input can and should be sought),
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Must view foreign availability assessment as a key criterion 

determining the effectiveness of controls and as a positive tool to 

target critical technologies for control to adversary countries, 

Must improve consultation with industry to achieve a greater level of 

understanding, consensus and cooperative voluntary compliance, 

Should use its technology assessments to contribute to U.S. government 

knowledge of those areas in which encouragement of research and 

development is required by natlonal security

Addressing these needs, and formulating export controls policy which maxi 

mizes their achievement can help meet the government's technology concerns. 

This is half of the task. The other half concerns the broader need to inform 

controls policy with an appreciation for the vital role that a healthy 

economy plays in defense of the national security and the significant 

contribution of U S exports to the maintenance of a healthy domestic 

economy AAE1 believes that no amount of government defense programming or 

expenditure can overcome the dangers to security created by a weak domestic 

economy, pervasive unemployment and low productivity in key industrial 

sectors.

In order to ensure that U S export controls policy does not unnecessarily 

damage the domestic economy, the government in refining its export controls 

policy

Must make a commitment to facilitating all exports which do not make 

a direct and substantial contribution to an adversary's military 

ability,
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Must remove serious disadvantages faced by U.S. exporters in Free

World markets resulting from an export controls policy which is

distinctly less favorable to Free World trade than is our trading

partners' policy,

Must make economic impact assessment a key activity informing all

proposals for the imposition of new controls, and

Must improve communication with industry so that export controls

policy and administration is characterized by certainty and due

process

The need to limit controls so that the government can concentrate attention 

on critical technology transfers to adversary countries is not new. Congress 

recognized this need at the time of the last review of the Act in 1979 and 

specifically directed the government to do so.

Section 2(8) of the current Act states that

"It is important that the administration of export controls imposed 

for national security purposes give special emphasis to the need to 

control exports of technology (and goods which contribute signifi- 

cantly to the transfer of such technology) which could make a signifi 

cant contribution to the military potential of any country .which 

would be detrimental to the national security of the United States "

Subsequent provisions relating to Militarily Critical Technologies (Section 

5(d)(l)), multilateral agreement and foreign availability (Section 5(e)(1) and 

(2)) reinforce that directive



We are concerned that despite the clear direction from Congress, export 

controls (and validated license requirements) now cover a range of products 

and technology which government agencies themselves and the Congress have 

indicated is broader than necessary and perhaps even counterproductive to the 

task of concentrating on the most strategically important items. The list of 

controlled items includes numerous products and technical data that are either 

freely available from foreign sources, are insignificant in military terms, or 

both

The experience of our members — wherein only a swill fraction of "Free 

World" license applications have been ultimately denied — indicates that the 

government's present licensing system is Much more extensive than necessary to 

•eet its national security requirements (particularly as regards exports to 

Western countries), is probably not cost effective for government, adds a 

large burden of nonproductive cost to the business of exporting and puts 

American exporters at a serious disadvantage vis-a-vis foreign coapetitors.

Three recent studies reinforce these conclusions and point toward solutions 

to the problem

Addressing the relationship between the number of commodities controlled and 

the government's ability to effectively control exports of critical high 

technology to countries deemed a risk to U.S national security, the Senate 

Permanent Subcommittee on Investigations (in a recently released report) 

found that:
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Through improved intelligence, the government can learn more 
precisely what the Soviets want and need The government 
couId reduce the number of controlled items — and could do 
a better job of preventing the Soviets from obtaining the 
commodities they desire most " /

The General Accounting Office (GAO), assessing the burden on exporters and 

the effectiveness of present export licensing policy and practices for 

national security purposes / found that

Of the 60,783 export applications that Commerce reviewed 
unilaterally in fiscal year 1981, almost half could have been 
eliminated from licensing requirements and controlled in a less 
burdensome way because the products involved are not considered 
militarily significant -Submitting these applications costs 
industry approximately $6 1 million a year and the Government 
$1 million a year in unnecessary administrative costs."

Of more than 65,500 export license applications submitted by American 

business for items controlled for national security reasons in fiscal 1981, 

the Government carefully reviewed only 3,735 (or 5 7%) of these applications 

The GAO report concludes that the licensing system "is more a paper exercise 

than a control mechanism "

_/ The Committee on Governmental Affairs, U S Senate, The Permanent
Subcommittee on Investigations, Report on Transfer of United States High 
Technology to the Soviet Union and Soviet Bloc Nations, November 15, 1982, 
p 60

_/ Report by the Comptroller General of the United States, Export Controls 
Regulation Could Be Reduced Without Affecting National Security, ID 82-14 
(May 26, 1982)
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Particularly revealing is a recently completed comparative study of export 

controls policy in the United States and in six COCOM and three other Western 

countries The Ad Hoc Working Committee on Foreign Export Controls of the 

President's Export Council, at the request of the Department of Commerce, 

undertook an investigation to identify differences in export regulation or 

practice between the U.S. and other major trading nations which put U.S. 

exporters' at a disadvantage._/

Through a long-standing informal arrangement, the Coordinating Committee of 

the Consultative Group on Export Controls/COCOM (made up of our NATO Allies 

— except Iceland — and Japan) has developed a list of goods with strategic 

mi 1itary value to adversary countries which participating governments control.

Despite our government's expressed strong support of COCOM, U.S national 

security controls policy differs markedly from the policy of other COCOM 

countries The Ad Hoc Committee's report notes that nowhere is that differ 

ence more marked than with respect to the transfer of goods and technology 

to other Western countries These differences include (1) the U.S. uses 

export controls to achieve foreign policy objectives Others do not. (2) the 

U.S. has many exclusions to its bulk licenses Others do not. There is a 

much higher use of individual licenses required in the U S. (3) the U S 

uses national security reasons to deny licenses to Free World destinations.

_/ President's Export Council Export Administration Subconmittee Ad Hoc 
Working Group, Finaj. Repo r t on Fqrejjgn^ EXJKVT t^-Contro 1 s , January 1983.
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Others do not. (4) the U S controls technical data to Free World destina 

tions Only Japan and Germany do anything similar, and then only for truly 

strategic goods (5) the time required to obtain U S license approval is 

clearly longer, even for the most favorable destinations

The report coneludes that these and other differences in treatment of West/ 

West trade "add up to a competitive disadvantage for U S exports and each 

acts to limit U S export performance below what it could otherwise be "_y 

Failure to rationalize these differences significantly contributes to our 

domestic econoraic problems and aggravates an already grim unemployment 

picture

Members of AAEI's Export Controls Group tell us that the differences 

described in this report are indeed real and are costing them business to 

foreign competitors who are not similarly burdened

There is little evidence that the United States government is moving toward 

resolving these major discrepancies in West/West trade In fact, we under 

stand that there are licensing changes under consideration now which would 

make the gap still wider AAEI strongly urges careful considerat ion of the 

Ad Hoc Committee's warning that such action will have an even greater nega 

tive impact on U S export performance

The Association makes the following recomnendatlons regarding United 

States' national security controls policy and practices to address the 

problems of foreign availability, controls which significantly disadvantage

4 / Ibid , p 5
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U.S. companies without measurably improving control of technology transfers 

to adversary nations, and ways to enhance business compliance and 

participation in enforcing the controls

1. In view of the fact that multilateral cooperation (which directly 

addressee the matter of foreign availability) i» the only effective mean* to 

prevent transfer of militarily significant technology to adversaries, we 

believe that the stronger the arrangement, the greater the level of 

compliance, and the more countries which participate in mutual agreements to 

control critical transfers, the more effective national security protective 

measures can be.

To achieve this

. AAEI urges the Congress to direct the President to negotiate with 

our COCOM partners to improve the structure and function of COCOM, 

strengthen compliance and enforcement and to reach common under 

standings on controlled items, and

. to direct the President to seek bilateral agreements with neutral and 

non aligned countries outside of COCOM to restrict reexports of 

strategic goods and technology to proscribed countries.

2. Transfer of products and technology to COCOM and neutral countries 

should be deregulated to the maximum extent possible consistent with the need 

to prevent the reexport of militarily critical products and technology to 

Communist and other adversarial countries.
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Specifically I

. AAEI urges that Individual Validated License requirements be lifted 

for the transfer to COCOM countries of products or technology (other 

than militarily critical technologies, keystone equipment and keystone 

materials) which are subject to multilateral security controls.

. Less stringent national security license requirements should be 

imposed for transfer of such products or technology to other non- 

adversary, non-COCOM member countries, provided they enter agreements 

with the U.S. that subject them to enforceable rules similar to those 

that apply to COCOM.

* Natlona l security controls for re-exports of goods and technologies 

subject to multilateral security controls should be lifted for exports 

to COCOM countries.

"The Export Control and Promotion Act of 1983" (HR 1566), which the Chairman 

of this Subcommittee introduced last month, proposes just such a 1'ifting of 

the unequal burden that our exporters face in competing with companies in 

other Western countries

We believe that past experience of the U S government and the need to focus 

national security controls on preventing transfer of strategic goods and 

technologies to adversaries, not to allies, make this recommendation sensible 

from both a defense and an economic standpoint
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Under a system in which the export controls authorities of COCOM countries 

observe licensing requirements for exports to non-COCOM countries, U.S. 

validated licensing requirements for exports to COCOM countries are inappro 

priate and serve only to burden U.S. exporters with time delays and added 

cost burdens not encountered by their foreign competitors.

Having determined, as a matter of collective judgment, what strategically 

critical items should be controlled^ COCOM provides safeguards against 

retransfer of militarily significant exports to adversary countries through a 

unanimous approval requirement for exceptions to those controls.

The added delay and expense are not justified by past experience Over the 

last three years, the U S government has denied only six high technology 

export licenses to COCOM countries, and in each case the denial was made 

because the U S exporter was already prohibited from exporting _/

Recently, the Commerce Department and the Office of the U S. Trade Repre 

sentative proposed eliminating validated license requirements for most 

exports to COCOM, Australia and New Zealand, and controlling key high tech 

nology exports to those countries through bulk licenses. We believe that 

this proposal deserves reconsideration by Congress as it seeks to lessen the 

administrative burden on government (and on industry) and thereby to make the 

controls process more effective We believe that such a method of control 

would not diminish ability of the government to control diversions of criti 

cal technology to Communist or other adversary countries

_/ Comptroller General, Export Controls Regulation Could Be Reduced, p. 12
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3. We would suggest that the government can beat monitor transfers of 

militarily critical technologies to non-adversary countries by taking advan 

tage of the internal controls that U.S. companies must, and do, maintain to 

protect proprietary know-how when transfering manufacturing technology and 

technical data to companies abroad. Further restricting the use of the 

Distribution License for export of finished products seriously harms 

multinational (and high volume) exporters without improving control of 

critical technology and technical data.

To maximize effective monitoring of such technology transfers to Free World

dest mat ions

. AAEI urges adoption of a new license category — a Manufacturing 

Technology License (MTL) — to be used by exporters of critical 

technologies and technical data to cover multinational, multiproject 

operations, over an open-ended time period, only among companies with 

defined legal relationships (subsidiaries, affiliates, joint venture 

partners and approved consignees) in Free World countries.

We have chosen to call this license a Manufacturing Technology License 

(rather than a Comprehensive Operations License — a name that members of 

this Subcommittee may be more familiar with) — because we envision it as 

serving a more narrow purpose than the word "Comprehensive" would imply 

In our view, it is definitely not intended to replace the Distribution or 

Project Licenses

Use of the Manufacturing Technology License would be limited to companies 

dealing with critical technologies, keystone equipment and keystone 

materials. The license would cover long-term, well defined relationships
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It would authorize to approved consignees, over an extended period, multiple 

export and reexports of all items that would otherwise be subject to 

individual validated license requirements. The MTL would not be available 

for transfers to proscribed countries (e g.Country Groups P,Q,W, and Y)

We would suggest that resistance in some quarters to the use of bulk licenses 

to control product transfers to Free World destinations stems from a confu 

sion on the part of government (compounded by industry) and from a failure to 

distinguish between finished products and the basic technology from which 

those products are made. The Distribution License is the most effective 

means for exporting — with effective controls — finished products to most 

Free World destinations The growing use of Distribution Licenses — 

particularly by manufacturers of computers, integrated circuits, 

semiconductor production and test equipment or other so-called "keystone" 

equipment is naturally of concern to the government and Congress The 

solution is not, however, to withdraw its use by all of these manufacturers 

but to develop a procedure to better monitor the export to Free World 

destinations of critical technology and know-how and simultaneously to 

utilize the monitoring mechanism that was intended to accompany the 

Distribution License

The Distribution License was envisioned as providing a more effective means 

of U S. enforcement through a voluntary industry agreement to make records 

available to inspection without specific cause or complaint The fact that 

in recent years holders of a Distribution License have not been visited by a 

qualified representative of the Office of Export Administration to review 

their internal procedures is an initial problem which can be greatly alle 

viated with more adequate funding for OEA inspections.
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Further restriction by the government of the present ability of U S manu 

facturers of high technology finished product s to move those products to 

various Free World customers and to re-export products or parts among their 

foreign plants or distributors in the Free World would seriously harm their 

business and efforts to improve the overal1 U S foreign trade balance 

Further restrictions on Distribution Licenses for product transfers would not 

help to prevent the diversion of militarily critical technology to 

adversaries because, with few exceptions, the technologies are not acquired 

through purchase of products but through direct transfer of know-how

We would suggest a procedure similar to registration with the State Depart 

ment now required under the International Traffic and Arras Regulations 

(ITAR) A company would register with the Commerce Department and apply for 

a Manufacturing Technology License Its internal control procedures would be 

reviewed by the Commerce Department If found satisfactory, an open-ended 

license would be approved to ship technology and technical know-how to speci 

fied legally-related foreign companies in the Free World License holders' 

internal controls should be rechecked no less often than once every two 

years The government could also have access to review the internal proce 

dures of the foreign affiliates, subsidiaries, etc to which the manufac 

turing technology is exported It could satisfy itself that there is 

adequate prevention of leakage to non-authorized users i

Such a mechanism would permit the government to focus attention on companies 

which wish to ship critical manufacturing know-how to unrelated foreigners in 

non-aligned or other non-COCOM countries and on the illegal shipraent of such 

know-how to adversary countries
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Presently, the individual validated license procedure, with which the govern 

ment keeps track of transfers of critical technology to the Free World, 

provides the government with a fragmented view of what is being exported 

Case-by-case individual license reviews do not offer the best monitoring or 

enforcement tools

The government can and should make use of the sophisticated system of inter 

nal control on technical know-how that every company utilizing advanced 

technology must and does maintain to stay in business.

The MTL wi11 minimize the adrainistrative delays and burdens on companies with 

significant internatlonal operations created by an approval procedure for 

every transfer on a transaction-by-transaction basis At the same time, it 

will enable government officials to focus on the system of control (by 

initially reviewing in detail those controls and periodically sat isfying 

themselves that proper use of the KTL is being made) rather than on an 

overwhelming number of individual transactions and the need to open thousands 

of boxes at points of exit Such an approach provides a strong incentive for 

U S firms to maintain their controls and permits the government to 

concentrate its enforcement efforts more efficiently

4. The congressional objective of promoting United States exports, clearly 

expressed in the Act of 1979, has been thwarted by the imposition of blanket 

controls on exports of low-technology and low-technology products to the Free 

World where a more targetted licensing procedure would suffice.
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The primary reason why only 1 out of every 17 export applications for items 

controlled for natlonal security reasons undergoes close Government review is 

that the Defense Department is almost exclusively concerned with the export of 

high-technology products and technical data Since the vast majority of 

low-technology products and technology do not constitute significant military 

risks, the Defense Department has delegated authority to the Commerce 

Department to approve unilaterally all such export applications The Commerce 

Department routinely approves these low-technology applications (except for 

exports to Soviet Bloc destinations) with little or no other agency review 

Despite this fact, exporters must incur the expense and delay of filing an 

export license application and waiting for approval

The GAO study referred to earlier indicates that such an approach is 

unjustified when almost half of the applications filed for national security 

reasons in fiscal 1981 could have been eliminated without affecting United 

States national security interests /

While COCOM procedures require members to report the export of low-technology 

products to Communist countries, licensing is not necessary to fulfill this 

requirement The United States can satisfy its COCOM obligations by simply 

requiring exporters to report when a low-technology item has been shipped to

_/ Comptroller General, Export Controls Regulation Could Be Reducjid^ p 7.
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a Communist country and to provide documentation that the export will be used 

for peaceful purposes _/ This approach to controlling low-technology 

exports would be less burdensome than the present licensing system and no less 

protective of the national security

Licenses should be required for low-technology items only in rare cases where 

the Defense Department wants to review applications for export to adversary 

countries

Instead of pinpoint ing the rare cases where low-technology goods would be

militarily significant, the present licensing system uses a "shotgun" approach

to control broad categories of low-technology products

As the Militarily Critical Technologies List (MCTL) is intended to distinguish 

truly militarily-critical technology from low technology, the current use of 

an unnecessarily broad list, lacking critical focus, is a primary matter 

needing attent ion

AAEI urges the Congres s to explicitly direct t he Execu11 ve t o us e th e 

MCTL to pare down and eliminate products and technologies that are not 

truly critical to the defense of the United States and are available 

foreign sources to adversary countries.

1 J Ibid, p 12
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In 1979, Congress adopted a critical technologies approach to national 

security controls, shifting emphasis from controls on exports of goods to 

controls on the transfer of militarily critical technologies This approach 

was intended to diminish uncertainty in export license decisions and to 

significantly reduce the controls on exports of products

The Defense Department was specifically directed to develop an MCTL with 

primary emphasis on arrays of design and manufacturing know-how, keystone 

manufacturing, inspect ion, and test equipment, and goods accompanied by 

sophisticated operation, application or maintainance know-how Such tech 

nology is deemed militarily significant if its export to an adversary would 

permit significant advance in a military system in that country.

The MCTL drawn up by the Defense Department (and still being revised) has not 

produced the anticipated effect of removing controls on nonstrategic items. 

The net effect has been an expansion, not a reduction, of controls The 

uncertainty of export licensing and the unnecessary imposition of controls on 

products have not been relieved

AAEI strongly endorses the recommendation, made by the Chairman of

.\
this Subcommittee in H.R. 1566, which would prohibit the imposition of 

export controls on a product solely because it contains a non-repro 

grammable imbedded microprocessor. The test for control must be that 

the product, if exported, would make a significant contribution to the 

military potential of an adversary which would prove detrimental to the 

national security of the United States.
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Members of the AAEI Export Controls Group report significant licensing burdens 

for export of products containing non-reprogrammable imbedded microprocessors 

whose function could not reasonably be considered a threat to the national 

security of the United States (products so affected include such items as 

electronic soda pop dispensers and household kitchen appllances) As the 

microprocessors are non-reprogrammable, they are of no value outside of the 

specific machine Burdening exporters of such harmless equipment with 

extensive license requirements serves no purpose other than to delay 

fulfillment of contracts to the detriment of American companies' international 

business

. AAEI endorses adoption of a self-monitoring system for decontrol of 

low technology, such that when no license application has been denied 

in a year for export of a particular product or technology, all 

na 11ona 1 s ec uri1y coat ro 1 s _on that pr oduc t or techno 1 ogy vouiId be_ 

removed.

At the time of the last review of the Act, Congress urged that the Commerce 

Department periodically review license requirements to ensure that they are 

removed, as goods or technology (subject to such requirements) become obsolete 

with respect to the national security of the United States Performance 

levels of CCL items were to be annually increased and any goods or technology 

no longer meeting the performance level set by the latest such increase were 

to be removed from the CCL
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We believe that the government should not give up on indexing as a means of 

refining its information about what is the newest, and/or needed, technology. 

We would suggest that an annual review of that year's record of license 

approvals, and the lifting of controls on goods or technology which the 

government has deemed not a threat to national security, is a practical 

mechanism to accomplish this It would bring the controls process closer to 

the system that Congress intended it to be and the GAO found is most 

productive for the government and least obstructive of business. We note that 

the Chairman of this Subcommittee has recognized the value of such a mechanism 

for decontrol

5. In an era in which the U.S. no longer has a corner on the world market 

for most key industrial and dual-use technology, government export licensing 

policy vust take into strict account findings of "foreign availability".

In recognition of the negative economic impact of decisions to impose national 

security controls in spite of foreign aval lability, the Act (Sec 5(f)), 

specifically directs that

"In any case in which the Secretary determines that any 
such goods or technology are available in fact to such destina 
tions from such sources in sufficient quantity and of sufficient 
quality so that the requirement of a validated license. .is or 
would be ineffective in [restricting exports' that make a signi 
ficant contribution to the military potential of any other 
country or combination of countries which would prove detri 
mental to the national security of the United States'] . the 
Secretary may not, after the determination is made, require a 
validated license for the export of such goods or technology 
unless the President determines that the absence of export 
controls under thi_s section would prove detrimental to the 
national security of the United States "
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Sec 5(f)(1) of the Act also calls for publication of presidentlal determine- 

tions that export controls must be maintained notwithstanding foreign avail 

ability and calls for an estimate of the economic impact of the decision 

Among companies in the AAE1 Export Controls Group, very few report ever having 

been asked to supply economic impact data

In view tff the sacrifice that U.S exporters and their employees are asked to 

make when controls are imposed, and the very small likelihood that 

unilaterally-imposed controls on goods and technology that are freely 

available from foreign sources to adversaries can be effective, industry 

strongly supported these provisions when the Act was last renewed It makes 

little sense to us for the government to unilaterally impose controls which do 

not deny adversaries goods or technologies but only serve to direct foreign 

buyers' business to foreign companies, now and in the future.

To date, foreign assessment capability has not been adequately developed 

despite the authorization of $1 25 million in the Act to specifically accom 

plish this

In order to assure that thorough and accurate foreign availability and 

economic impact assessments are made and are given the weight that Congress 

intended them to have as a yardstick of the effectiveness and cost of unila 

teral export controls,

. AAEI strongly urges that foreign availability assessments be made on 

an on-going basis through consultation within government (to tap the 

knowledge of both domestic and foreign-based U.S. officials) and with 

a special Foreign Availability Industry Advisory Committee.
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The present process of keeping track of foreign availability on a case-by-case 

basis or by periodically sending a series of questions to industry is totally 

inadequate. It ill serves government defense needs for accurate information 

about foreign competitors' capabilities — including capabilities in the 

Soviet Bloc and China — and foreign customers' requirements in key high 

technology areas Inadequate and intermittent government assessments ill 

serve industry's need to remain competitive with foreign producers of 

comparable goods and technology.

There is an urgent need to establish a Foreign Availability Industry Advisory 

Committee to provide regular intelligence on these matters Decisionmakers in 

American manufacturing companies must, and do, stay informed of their 

competitors' abi1ities and market successes, as well as market demands, in 

order to survive in a highly corapetitive international marketplace. They have 

valuable information to offer the government which may be essential in light 

of the increasing gap between commercial technology (both U S and foreign) 

and military weapons technology

. AAEI urgeai Congress to amend the Act to shift the burden of proof of 

non-availability to the government, where we beligve it appropriately 

belongs.

Business assert ions that particular goods and technology are indeed freely 

available from foreign sources must not be dismissed as the mere claim of 

"interested" parties.
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. AAEI strongly supports a requirement that a report be prepared on a 

quarterly basis on the operation and improvement of the foreign avail 

ability assessment capability of the government (including training 

of personnel, use of computers and utilisation of Foreign Commercial 

Service officers) and sent to the House Foreign Affairs Committee and 

to the Committee on Banking, Housing and Urban Affaire of the 

Senate.

We believe that quarterly reporting will provide Congress with a better 

picture of whether recommendations from Congress have been adopted, whether 

they should be refined, and what other provisions might aid the process

Quarterly reports will also serve the Congress, in its oversight role as 

regards the Act, in assessing whether appropriations it has made for improve 

ment of the foreign availability assessment function are being adequately used 

and whether they should be reauthorized

The length of time over which these licensing questions will persist and the 

technical complexities of these matters point up the need for U S monitoring 

agencies to develop a computerized memory of prior transactions and studies 

The government must develop and keep in its service a stable cadre constantly 

becoming more familiar with ever-changing state-of-the-art technology.

6. Compliance with national security controls is greatly enhanced when

those controls are understood by industry. We believe that the government can

and should take advantage of opportunities to make the present control list
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clearer Co exporters and government officials alike. Such an opportunity 

exists in the form of the new Harmonized Commodity System (the H.S.) which is 

being developed now and will be in use in a few years.

At such time as we and our trading partners adopt the H S , we will have one 

internatlonal coding system which can be used for export control purposes and 

in negotiations with COCOM and other non-adversary countries.

The experience of our members is that they have great difficulty in locating 

their products on the CCL and determining whether their exports need licenses 

for shipment to particular countries The practical result of this difficulty 

is an excessive number of unnecessary applications for licenses which swamp 

the review system

Exporters are familiar with Schedule B We appreciate that Schedule B and the 

CCL are designed for different purposes and that creating a single coding 

system (using these two systems) may pose practical problems However, at a 

minimum}

We urge the Commerce Department to prepare a cross reference between 

the CCL and Schedule B for those goods and technology which are on both 

lists. Even a small amount of help on this problem can make a big 

difference.

. Further, we urge the Congress to direct the Department of Commerce to 

begin now to make the CCL accord with the international Harmonized 

System nomenclature, for export control purposes.
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Greater clarification and understanding of the CCL and the MCTL would not only 

lessen the license application burden on exporters but would, we suggest, 

improve compliance substantially

FOREIGN POLICY CONTROLS

AAEI recognizes that the President must be able to fulfill export control 

obligations which are undertaken pursuant to international agreements to which 

the US is a party The Export Administration Act provides the President 

authority to do this

Such controls are multilateral in character and therefore have a good chance 

of being effective and enforceable Section 6 of the Act, however, also 

provides broad authority to the President to unilaterally control exports to 

further the foreign policy of the United States

We recognize that on rare occasion, the Administration may perceive a need to 

restrict exports for foreign policy purposes under the Act's authority The 

members of the Export Controls Group of AAEI are alarmed, however, by the 

proliferation over the last several years of unilateral export controls for 

foreign epolicy purposes

When the Act was reauthorized in 1979, the provisions relating to foreign 

policy controls were separated from those relating to national security 

Specific criteria were established which the President was supposed to 

consider when imposing new controls A consultation process between the
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Executive Branch, Congress, and industry on new control policies was spelled 

out. At the time they were enacted, these modifications in the Act'were seen 

as major steps toward rationalizing U S control policies

Events since 1979 have demonstrated that the modifications in the Act relating 

to foreign policy controls were mainly hortatory, having had very little real 

impact on the operation of U.S. controls, and are now in need of serious 

strengthening.

We are particularly disturbed by the most recent trade sanctions (against the 

USSR in June of last year relating to oil and gas pipeline equipment) in 

that the Administration appears to have confused and mixed foreign policy 

objectives with national security objectives In light of our Allies' resist 

ance to the U.S effort to impose its foreign policy objectives on them, we 

are concerned that the very national security that export controls are pnraar- 

ily aimed at protecting may be in danger

A number of goals were successively cited by the Administration after the 

extension of controls on the USSR to include foreign subsidiaries of U.S 

companies and foreign licensees of American-origin technology

a desire to effect an improvement in the situation in Poland,

a concern that our Western European Allies might become overly

dependent upon Soviet energy sources,

an interest in seeing the level of credit terms to the Soviet Union

raised well above those offered by some of our European and Japanese

partners in order to make the Soviet government expend its capital

reserves in the non-military sectors of its economy, and
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a related interest in prevent ing the Soviet Union from acquiring hard 

currency (through energy sales) with which to make purchases supporting 

military development

We appreciate the goal of the Administration in seeking an improvement in the 

situation in Poland and we support continued efforts in multilateral forums to 

bring collective pressure on the Soviet Union to alter its position We do 

not feel that unilateral export controls could achieve this goal

More importantly, we have deep reservations about a policy of unilateral trade 

sanctions for the purpose of general "economic warfare" Such a policy, using 

controls on U S exports as a key weapon, will have a basic impact on American 

businesses, workers and comraunitIBS — an impact of such negative proportions 

that we believe the public and the Congress should fully debate such a policy 

before it is instituted

We believe that the criteria included in Sec 6 (b) of the Act — to be 

considered by the President before imposing, expanding, or extending foreign 

policy controls — are important criteria criteria that go to the heart of a 

determination that the sacrifice of business that U S exporters and the 

country as a whole is asked to make is a meaningful one which is likely to 

produce the desired result, and is not outweighed by the negative impact *of 

those controls on the domestic economy or multilateral arrangements for the 

protection of national security
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We are concerned that these criteria (and related obligations upon the Admin 

istration to consult with Congress and industry) have not been given the 

weight they merit or were intended by Congress to have

1. It is highly questionable whether U.S. unilateral export controls can 

positively affect the internal or foreign policies of other countries.

The experience of past sanctions for foreign policy purposes has not been one 

of meaningful effectiveness. It has been suggested that in some cases such 

sanctions may even increase resistance to our desired position Other, 

behind-the-scenes, activity is historically more likely to succeed Parti 

cularly doubtful is the effectiveness of unilaterally-imposed sanctions where 

alternative supplies are freely available to targetted countries.

A particularly costly example of ineffective unilateral foreign policy con 

trols is the experience of ARMCO Steel in December 1979. After approximately 

four years of negotiations, ARMCO and Nippon Steel of Japan signed a $353 

mi 1 lion contract with a Soviet company for technology capable of producing 

480,000 tons of steel per year The next week, the Soviets invaded Afghani 

stan Within a short period of time, ARMCO's export licenses were suspended 

and the project had to be cancelled Within the next six months, the French 

company Creusot Loire signed a substantislly similar contract regarding the 

same project It is currently performing on that contract Clearly, the 

objective of that control was not achieved The chief damage done — serious 

long-term damage — was to a U S company To a lesser degree, the U S 

economy was and will continue to be damaged
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In the Long run, denying access to U S. goods and technology without agreement 

from other supplier countries to withhold comparable goods and technology 

leads the controlled country to buy those items elsewhere and to seek to 

develop an indigenous industry to make itself independent of all suppliers 

To the extent that the latter result occurs, we suggest that the U S may lose 

some of the economic leverage that it has to encourage other countries to 

adopt policies that are more in line with U S views

For these reasons

. AAEI urgea that a strict foreign availability test be extended to 

foreign policy controls and that the loophole, (permitting the 

President to override a finding of availability with a determination 

that foreign policy requires it) be closed.

In the absence of an emergency (for which the President can use authority 

under the International Emergency Economic Powers Act), we urge closing the 

loophole noted above to ensure that this criterion is not lightly dismissed

If, because of foreign availability of substitute goods or technology, a 

foreign policy control cannot be effective, insisting upon the control can 

have effect only (and very negatively) on American companies Recent examples 

of U.S unilateral foreign policy controls further indicate that insisting on 

ineffeetive or unenforceable controls can only lessen American credibility in 

pursuit of foreign policy objectives, give food for propaganda to our adver 

saries and comfort to foreign commercial competitors who win our companies' 

contracts.
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2. The extraterritorial extension of U.S. foreign policy controls exacer 

bates frictions in our relations with our major trading partners, defeats our 

efforts at the GATT and in other forms to achieve freer trade interna 

tionally, and endangers our efforts to gain "national treatment" for American 

companies operating abroad.

In the case of the June 1982 expansion of export controls, for example, it is 

clear that our Allies opposed American efforts to extratemtorially impose 

U S foreign policy objectives on them The European Community characterized 

the extension of U S extraterritorial jurisdiction as "an unacceptable inter 

ference in the affairs of the European Community" and a violation of interna 

tional law Great Britain and France invoked their own laws to compel compan 

ies operating within their territories to violate the U S regulation The 

normal corapetition between U.S and foreign companies escalated to the level" 

of conflict between governments That conflict put foreign subsidiaries and 

licensees of U S corporations in an untenable position in which they were 

forced to violate either their own or the host government's laws.

The Administration could have, we believe, predicted this outcome, especially 

in the case of France and the U.K Whether or not the U S government could 

win its case against companies caught between conflicting claims of sovereign 

nations (and we believe the legality of the extraterritorial extension of U S. 

export control law is at best highly questionable), the United States cannot 

afford the price of victory and isolation.

The rift in the Western Alliance evidenced during the most recent sanctions 

called into question the very extent of Western accord on East-West relations. 

At this very time, the U S government is working with the other members of
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COCOM to reach agreement on a new list of militarily critical technologies. 

We earnestly hope that the erosion of our Allies' confidence in the United 

States' commitment to multilateral solutions to trade problems will not impede 

these negotiations.

. AAEI urges that the President be prohibited from independently

extending U.S. export controls for foreign policy purposes to apply 

to foreign nationals (including foreign subsidiaries and licensees of 

U.S. companies).

In light of the serious effect of recent extraterritorial extensions of U S 

export controls law on international political relations, and the long-term 

damage done to American companies by such controls, we believe that any such 

extension must have the full backing of the Congress The proposal contained 

in the legislation introduced by the Chairman of this Subcommittee, to require 

a joint resolution of Congress specifically authorizing an extraterritorial 

extension of U S foreign policy controls, is the kind of modification of 

current law that we believe is sound, workable and absolutely essential.

3. Foreign policy export controls have hurt American exporters vuch mare 

than they have their intended targets. We find both a short and long term 

negative effect of foreign policy controls (and particularly, unilaterally- 

imposed controls) on the export performance of the U.S., on our competitive 

position internationally and on the international reputation of the U.S. «s • 

reliable supplier of goods and technology. This effect extends beyond 

individual companies and their employees, to communities and more generally 

the nation as a whole.
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Prior to adoption of the present language of the Act in 1979, congressional 

committees heard from dozens of industry representatives What they heard 

most frequently was the need for U.S. export controls law and administration 

to be characterized by certainty and predictability. The findings expressed 

in Sec 2(6) of the Act and the effort throughout the law to rationalize the 

controls process indicates to us that Congress took this concern to heart

The manner in which controls have been suddenly imposed for foreign policy 

purposes has created an atmosphere of unpredictability which undermines U S 

companies' efforts at cooperative activities (joint investment ventures, 

licensing arrangements, research and development projects, etc ) with European 

and Japanese businesses — activities which are vital today if American 

companies are to stay on the leading edge of technology and to maintain exist 

ing market share and develop new markets for their products

Still more basically, unpredictable controls make impossible effective produc- 

tion planningj marketing strategy and allocation of resources for research and 

development The costs and risks involved are particularly acute for smaller 

U S exporters — those very exporters who represent the segment of the 

business community with the greatest potential for a larger contribution both 

to innovation and to an improved balance of trade for the United States

American companies no longer monopolize the kinds of products and technology 

that are needed for industrial development. Suppliers in Western Europe, 

Japan, and other countries offer buyers comparable quality and quantity in the 

overwhelming majority of product and technology sectors In many cases, the 

US is already in a tough struggle to maintain its competitive position
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Figures assessing overall impact of export controls on the domestic economy 

are not readily available Nor can the full extent of the loss ever actually 

be discovered However, our members tell us that they are experiencing 

significant losses of busi ness to foreign corapetitors as a result of the U S 

foreign policy controls that have been instituted or expanded in the last 

year

Those losses extend beyond the companies involved to a serious impact on 

workers and American communities as well Lost business means lost jobs 

Every $1 billion lost in U S exports means some 31,000 fewer American job 

opportunities At a time of unemployment in this country at a level of more 

than 10%, the U S economy can ill afford to export jobs instead of goods 

(This is surely an unacceptable price when the controls cannot be effective )

Those losses extend well beyond specific sales of goods and technology that' 

are being negotiated at the time when controls are imposed Reports of impact 

on individual companies repeatedly indicate that potential business (as well 

as past and current contracts) has been endangered

In August of last year, Under Secretary for International Trade Lionel Olmer 

told this Subcommittee that the Commerce Department estimated that the U S, 

"probably would lose $300-600 million in exports" because of the December 29, 

1981 USSR controls and $1 5 billion in business with the Soviet Union" as 

a result of the June 22, 1982 regulations U.S companies that fought hard to 

enter the Soviet and other East Bloc markets during the days of detente will 

not easily recapture the business they are losing to willing European and 

Japanese suppllers who are not hindered by similar export controls

28-755 0-86-52
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The loss of market share and future penetration of markets may be the most 

serious long term effect of unilateral export controls for foreign policy 

purposes Before the imposition of the partial grain embargo against the 

Soviets (after which $17 million of a total of $25 million in contracts were 

cancelled), the Soviets purchased 70Z of their grain requirements from the 

United States This year, they will purchase 17X of their requirements from 

the U S In the interim, Australia, Canada, Argentina and France have made up 

the difference How does the American grain exporter regain this market 

share 7

The fact that the United States is the only country to impose export controls 

extraterritorially puts American companies at a severe disadvantage vis-a-vis 

their competitors and raises serious doubts in the minds of potential business 

partners abroad about the wisdom of future agreements with U S companies

4. Particularly disturbing to foreign buyers or licensees are sanctions 

retroactively nullifying contracts signed before such controls were imposed. 

The sanctity of contracts is a keystone of all business relationships and Bust 

be protected.

The retroactive application of United States foreign policy export controls, 

except in times of war or a national emergency, brands American firms as 

unreliable suppliers in the eyes of our trading partners Trust is essential 

to the development of enduring business relationships. Both parties to a 

transact ion must have confidence that, once an agreement is reached, it will 

be executed in a complete and timely fashion. If the changing winds of 

American politics can nullify valid contracts, foreign purchasers will look to 

suppliers in other countries
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It is not only the exercise of the power to impose export controls retro 

actively that is injurious to American economic interests The very 

possibility that controls will be imposed retroactivel> has a chilling effect 

on U S trade Companies in countries which have already been subject to the 

controls will certainly seek to avoid American suppliers, but so will other 

foreign corapanies (and indeed, foreign countries) fearing that they wi 11 be 

future targets

The worldwide U S soybean embargo, imposed under the Short Supply section of 

the Act, is a good example of the damaging effect of ill-conceived retroactive 

sanetions The total embargo as such was short lived However, the 

subsequent cutting of all U S contracts in half produced a series of 

responses in foreign countries which Amen can suppliers will not likely 

overcome These included the imposition of restrictive import measures by 

major trading partners (to protect their source of supply from the 

uncertainties of changing American policy) and the expansion of soybean 

product ion in third countrles with the help of our former customers 

Disregard for the sanctity of contracts in one country encourages other 

countries to ignore their internatlonal committoents

As Secretary of State George Schultz pointed out when he was President of 

Bechtel Corporation, "In the eyes of the rest of the world, if the US is 

willing to break a contract in one area, we will be willing to break contracts 

in other areas as well government must not place private parties in the 

position of breaking a bargain properly arrived at /

_/ George P Schultz, Lightswitch Diplomacy, pp. 4, 8



1630

We are gratified that American agricultural exporters have been given a 

measure of assurance that legal contracts will not be contravened by future 

controls.

On the same day that President Reagan signed the Commodity Futures Trading 

Commission Reauthorzation, which contains a contract sanctity provision f he 

told farmers that "there must be no question about our respect for contracts 

We must restore confidence in the United States' reliability as a 

supplier."_/

We see no reason why other non-military industrial sectors should not be 

similarly protected

The inclusion of a "sanctity of contract" provision in the Act is the only 

truly effective way to restore the reputation of U.S exporters as reliable 

suppliers and to avoid unfair financial burdens on U.S companies and 

workers

AAEI strongly urges adoption of an amendment to Section 6 of the Act 

that would prohibit the retroactive application of export controls for 

foreign policy purposes.

ft

_/ Speech at the 64th Annual Meeting of the American Farm Bureau Federation 
(January 11, 1983)
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The Chairman of this Subcommittee, in H.R 1566, has recognized the imperative 

need for such assurance by specncally prohibiting retroactive foreign policy 

controls unless a joint resolution of Congress authorizes an exception to the 

prohibit ion

We believe, however, that there is need for clarification that new foreign 

policy controls will not affect licenses already granted pursuant to national 

security controls in force at that time Prior permission to export affected 

goods or technology under General License procedures also should be protected 

from new license requirements under foreign policy controls

We urge that a contract sanctity provision amending Section 6 of the Act 

apell out the protection aa follows:

. With respect to exports requiring validated licenses (including those 

pursuant to national security controls), once the license is issued, it 

cannot be revoked, suspended, or refused renewal for foreign policy 

reasons under the Act, and

. With respect to exports that fall within general licenses, new 

restrictions or license requirements would not affect existing 

contracts.

Recent examples of the effect of foreign policy export controls on prior 

licenses (issued pursuant to national security controls) suggest why we 

believe Congress should make clear an intention to provide full protection of 

prior contracts In the late 1970s, Dresser Industries was issued a validated
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export license to supply the USSR with machinery, equipment and technical data 

to construct a drill bit manufacturing facility In response to the Soviet 

invasion of Afghanistan, on January 11, 1980 President Carter suspended all 

validated export licenses for the USSR (including the Dresser license) The 

Government ultimately decided to revoke Dresser's validated export license, in 

spite of the fact that the drill bit factory was almost completed

The December 30, 1981 order suspending processing of all validated export 

licenses for the USSR in response to the declaration of Martial Law in Poland, 

provided further that outstanding validated export licenses may be suspended 

or revoked

We do not suggest that the Government should not be able to suspend or revoke 

a previously issued validated export license if it subsequently determines 

that it has made a mi stake and that the export of the coramoditles or tech 

nology in question would adversely affect the national security of the United 

States The "sanctity of contract" principle, however, would suggest that the 

export of comraoditles or technology that have been issued a validated export 

license be permitted to go forward unless such a national security determina 

tion is made

A number of proposals have been made to provide insurance and/or compensation 

for financial losses suffered by American companies as a result of the imposi 

tion of foreign policy controls affect ing contracts made prior to the control.
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In addition to H R 1566, the Chairman has also introduced legislation (H R. 

1565) that would authorize the Overseas Private Investment Corporation to 

issue insurance against losses resulting from the imposition of certain export 

controls

The AAEI Export Controls Group has discussed the merits of such insurance, and 

of compensation, and believes that while the proposal has some merit, there 

are serious drawbacks requiring consideration

Not least of these is our concern that such insurance does not address the 

long-term effects of unilaterally-imposed foreign policy controls — long- 

term, possibly permanent, loss of market share or positioning when foreign 

buyers turn to foreign suppliers to fulfill American companies' contracts 

Nor does the proposed insurance address loss of manufacturing economies of 

scale that would come with the loss of a port ion of export business Ce g 

ongoj ng burden of overhead levels inappropnate for a company with dec 1ining 

business and inability to provide for continuity in the business by bringing 

in new people and promoting present employees with reasonable speed)

An insurance program does little to reassure foreign buyers about the reli- 

ability of U S business Indeed, export control insurance would operate on 

the theory that American companies should expect that export controls law will 

be uncertain (and in advance of controls companies would have to predict 

future political attitudes which might impact on their international 

business).
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5. Without meaningful consultation with industry and Congress, we see no 

way that the government can meet its obligations under Section 6 or can 

fulfill the policy directive of Section 3(2) of the Act, that full considera 

tion be taken of the economic impact of export controls. The government has 

been seriously deficient in fulfilling these obligations*

We believe that the present process (in which the Executive Branch determines 

who are the "appropriate" persons with whom it should consult on the economic 

impact of proposed controls) has tended to result in assessments which are 

narrowly limited to the companies whose licenses are about to be denied 

approval or are to be suspended or revoked In a number of instances, we 

believe that the negative economic impact of controls extended well beyond 

those particular companies to include parts suppliers, related service 

industries and others

Over the past four years, reports to Congress have tended to be conclusory and 

have been filed months after imposition of the controls, indicating that 

review of the criteria in Section 6 of the Act took place ex post facto rather 

than as part of the initial decision-making process Consultation with 

Congress prior to imposition has been cursory, without adequate time for 

meaningful discussion

It is our understanding that in 1979 the Congress did not insist upon a right 

of veto in the belief that other modifications members made in the Act would 

give Congress adequate notice and participation
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In view of the broad implications of export controls for natlonal policy 

(both foreign and domestic) we believe that it is imperative that Congress not 

only be kept informed of actions taken by the Adrainistration, but most 

importantly, be a meaningful part of the decision-making process

In order to make the consulat ion process (and the economic impact assessment 

requirement) meaningful,

• AAEI strongly urges that the Act be amended to require that the 

following procedures be followed with respect to the imposition of 

export controls for foreign policy purposes'

(1) Prior to imposing export controls, the President must publish his 

intention to do so in the Federal Register. That notice mat include 

an announcement of a public comment period.

(2) The Executive Branch Must consult with Congress, hold public 

hearings, consider written comments and submit to the Congress a 

comprehensive report setting forth specific findings with respect to 

each of the criteria contained in the Act, before imposing controls. 

If the President fails to follow any one of these procedures, the 

controls cannot be imposed.

(3) If the President determines that an emergency requires immediate 

imposition of foreign policy export controls, he may postpone consulta 

tions, hearings and a comment period until after such imposition. Re



1636

•ust, however, submit to Congress • preliminary report prior to the 

imposition of controls. That report Bust reflect consideration of each 

of the criteria in the Act and must explain why consultations and 

hearings could not be held before imposition of the controls. Controls 

imposed prior to submission of a preliminary report would be void and 

unenforceable.

At the latest, the Executive Branch Bust hold consultations and 

hearings and begin the comment period within 30 days of imposing the 

controls and the President Bust within 45 days from the date of 

imposition of the controls, submit to Congress a final report setting 

forth specific findings with respect to each of the criteria in the 

Act. Failure to submit such a final report within 45 days would result 

in the automatic expiration of those controls.

(4) All export controls imposed for foreign policy purposes would 

expire after 180 days. If the President wished to extend the controls 

beyond six months, he would have to initiate the procedures outlined 

above all over again.

Such procedures would be self-policing. This mechanism would guarantee ful 

fillment of government obligations under the Act, and would do so in a much 

shorter period of time, and without the separation of powers problems that 

judicial or congressional review of completed Executive actions would involve.
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ENFORCEMENT OF THE ACT

In light of the dual need for the governnent to prevent illegal export of 

strategic goods and technology to adversaries, and to promote legitimate 

exports by U.S. companies, it is vital that enforcement activities not only be 

effective but that they not unnecessarily obstruct legitimate export business. 

Enforcement must be vigorous. At the same time, it must be characterized by 

the maximum possible consideration for due process and the rights of lav- 

abiding exporters.

We do not pretend to be experts on how the government should organize itself 

to do the job of enforcement better but we are prepared to work with 

government to assist on this — to help foster America's foreign trade and to 

aid the national security effort

We have suggested some ways in which the government can better control the 

majority of transfers of militarily critical technologies than is now possible 

(with the use of a registration system similar to that of the State Department 

under the ITAR) We believe that such monitoring of exports at the source of 

the technology is one extremely effective tool that enforcement officials 

should be able to utilize

We believe that industry cooperation in complying with the Act (and actively 

aiding government enforcement efforts) can be improved. We will suggest ways 

in which the government can enhance that cooperation measurably.
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Such industry/government cooperation will permit the focussing of time, money 

and personnel on interdicting illegal shipment of critical goods and technol 

ogy and would make it less necessary for the government to rely on costly 

random inspections of boxes at ports in the hope of catching an illegal ship 

ment among thousands of legitimate ones.

We note that both Customs Service Commissioner William von Raab and Deputy 

Assistant Secretary of the Commerce Department's Office of Export Enforcement 

Theodore Wu have testified before this Subcommittee on the paramount value of 

investigation and intelligence-gathering as enforcement tools. We understand 

that some inspection of shipments may be necessary. We believe, however, 

that the manner in which random inspections are presently being carried out 

poses serious problems for legitimate exporters — serious time delays, cost 

burden* and loss of reliability in the eyes of foreign customers. It raise* a 

mnber of questions of fairness and due process as well as a basic question of 

whether it is a cost effective way to do the job.

We do not have all the figures on inspections, seizures, civil proceedings and 

criminal indictments resulting from the "Operation Exodus" program but what 

figures we have seen suggest that the results may not warrant this "shotgun" 

approach.

Members of the AAEI Export Controls Group tell us that their experience with 

the Customs Service's "Operation Exodus" program has been, and continues 

to be, one of frustration and uncertainty, and too often, of unjustified
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penalties paid by companies which are ultimately found to have complied with 

the law. Those penalties include missed sailings, letters of credit which 

expire before the goods arrive, and loss of future business with disappointed

customers.

Compounding exporters' problems with this program has been the difficulty in 

getting accurate or timely information when field officers have detained or 

seized shipments. We understand that the Customs Service has said that it 

relies on air or shipping lines to notify their clients of delays. Exporters 

report finding out from irate customers abroad that their shipments did not 

arrive at their destination. We believe that the agency detaining goods or 

making a seizure should have the responsibility to notify the exporter of 

record in timely fashion

Often exporters have found that field officers do not know who is in charge 

and can resolve problems A number of different agencies may confront the 

exporter He may find himself under questioning from a local District 

Attorney's office, even as he is still seeking full information about the 

detention or seizure of his goods

Release of valid shipments can take days, weeks, even a month or more 

Apparently, this is the result sometimes of lack of technical expertise on the 

part of officers in the field who are not technically trained to evaluate the 

technology before them Sometimes, the long delays are the result of an 

inability on the part even of licensing officials at the Commerce Department 

to decide whether a shipment has met licensing requirements or may be 

exported
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Because of the considerable impediment to legitimate export business that the 

present inspection system poses, AAEI suggests that the government must 

explore better procedures to achieve its enforcement goals

AAEI believes that both government enforcement officials and industry need 

to have better guidance on procedures that will be followed when shipment* are 

detained. Such guidance should specify the role that different agencies will 

play at each stage of the enforcement activity.

. AAEI urges the Congress to direct the Department of Commerce and the 

Customs Service to draw up and publish in the Federal Register a set of 

regulations detailing agency responsibilities and procedures, including 

a time limit of 72 hours for notifying exporters of detained or seized 

goods or technology,

We believe Chat to the maximum extent possible, consistent with the need to 

protect investigative techniques, the government can, and should, make public 

the general procedures that exporters can expect to encounter.

We have heard both Commissioner von Raab and Deputy Assistant Secretary Wu 

call for industry cooperation and voluntary compliance with the export control 

laws of the country. We fully agree with them that this is a vital key to 

effective enforcement.

Self-policing by business is such an important thing to encourage, we believe 

that the government would do well to signal that it will provide exporters
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with incentives to make voluntary disclosures of possible violations. At 

present, there are no uniform regulations governing procedures or mitigation 

of penalties in light of voluntary cooperation.

Currently, there is a great deal of uncertainty when exporters come forward 

with information. Answers to questions that exporters have posed to enforce 

ment officials about how they will treat disclosures of possible violations 

prior to an investigation by the government do not instill confidence in the 

process or encourage businessmen to cone forward

If voluntary cooperation is to be maximized,

. AAEI strongly urges the Congress to direct enforcement officials to 

publish voluntary disclosure regulations, including incentives for 

disclosure.

• We urge that those regulations be made available in proposed form for 

industry comment.

A number of recommendations have been Made by members of Congress to improve 

the government's ability to enforce the country's export control laws and to 

protect its national security.

We should like to think through some of these proposals with members of this 

Subcommittee
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The Act presently provides for the imposition of administrative sanctions and 

civil penalties. We believe that one purpose of such provision is to permit 

the government to deal with those actions which fall short of criminal offense 

but, nonetheless, violate the Act in some measure

We would note that administrative sanctions are not lightly viewed by the 

business community. The denial of export privileges is a very stiff penalty 

which can affect the ability of a company to survive.

We believe that authorizing civil penalties separate from criminal proceedings 

makes sense. It provides the government with a wide range of options in 

enforcing the law

1. As regards the delegation of authority to administer civil penalties 

under the Act, AAEI suggests that it makes good sense that the agency with 

authority to auke policy determinations regarding the issuance of export 

licenses have authority to determine appropriate administrative sanctions for 

violations of license requirements.

As the primary licensing agency, the Commerce Department, we believe, is in 

the best position Co know which regulations have been violated and whether the 

national security is endangered by a particular violation. It can best 

determine appropriate penalties (including denial of export privileges) and, 

importantly, can evaluate whether mitigating circumstances pertain which might 

indicate that a given penalty (or penalty ceiling) is inappropriate
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We note that the Chairman has proposed that the Commerce Department be 

specifically authorized to mitigate forfeiture penalties We would urge the 

Congress to extend the logic of this recommendation to direct the Department 

to consider mitigating circumstances in all other civil penalty determina 

tions Presently, the agency has authority only to compromise and settle 

administrative proceedings

2. As regards proposals for expanded powers for enforcement officers in the 

field, AAEI urges the Congress to carefully consider such amendments to the 

Act to assure that they can withstand the test of constitutionality. None of 

us wish to see this legislation struck down in the courts.

We believe that the government can achieve its goals without excessively 

infringing on legitimate exporters' rights of due process

Among the powers proposed are two in particular which we believe raise serious 

constitutional questions Providing authority to enforcement officers to make 

arrests without warrant or other process, we suggest, would bnng the govern 

ment into direct conflict with the Fifth and Fourteenth Amendments to the 

Constitution. We do not believe that an iraperative-need-case can be made for 

denying due process protection to individuals in this way. Warrantless arrest 

is an unnecessary extension of current authority Detention of goods and 

technology serves the immediate objective of prevent ing illegal exports

As regards recommendations that individual field officers be authorized to 

conduct searches or make seizures on their own motion, we recognize that
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export control enforcement needs differ from those for import control. We 

appreciate that it may be necessary for the government to move faster than is 

possible if a court warrant were needed

However, even in this case, we believe that some check on this authority, 

short of ̂ requiring full search authority, is necessary An individual 

officer, we believe, should be required, at least, to get an administrative 

warrant to conduct a search or seizure Somebody with supervisory authority 

— who has an appreciation for the overall enforcement policy and process — 

should have to approve a search prior to any finding of exporter wrong-doing. 

This would assure some oversight of whether there is probable cause to believe 

an illegal export is about to take place. Where supervisory personnel are 

familiar with particular goods or technology and licensing requirements for 

their export, their information may prevent unnecessary searches or seizures. 

The cost to exporters of unjustified seizures is high We believe our 

recommendation would provide a minimum protection against illegitimate 

seizures while not impeding officers in their work.

PROCEDURAL SAFEGUARDS AND JUDICIAL REVIEW UNDER THE EXPORT ADMINISTRATION ACT 

AAEI recognizes that there are matters pertaining to determinations of 

national security and foreign policy objectives and needs of the United States 

that properly belong in the province of the Executive Branch Such matters, 

we believe, may not be appropriate subjects for judicial review within the 

context of the Act.
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There are other matters that we would suggest are fit subjects for independent 

review. These include assessments of objective fact upon which decisions to 

impose controls are based, the application of policy determinations to 

specific license decisions, penalty determinations for violations of the Act, 

and certain government obligations under the statute.

The AAEI Export Controls Group has given a good deal of thought to the 

validity of judicial review in certain circumstances and to the practical 

consequences of agency appeal procedures and court review

The Act presently states in the Declaration of Policy (Section 3(1)) "that 

export trade by United States citizens be given a high priority and not be 

controlled except when such controls...are administered consistent with basic 

standards of due process." We believe that without some measure of indepen 

dent review of agency decisions, the intent of Congress in this Declaration 

may not be Met.

Informal agency appeal procedures have been established within the Department 

of Commerce (pursuant to Section 10(j)(l) of the Act) for review of license 

denials. We suggest that those procedures, by themselves, are not sufficient 

to provide meaningful due process in the administration of export controls.

We urge this Committee to note in its Report to the full Congress that the 

Policy Declaration by itself may be insufficient direction. Specific provi 

sion for greater access to independent review of agency actions should be 

made.
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Currently, the Act provides for judicial review only of government obliga 

tion* to Beet statutory licensing deadlinea and foreign boycott violation*.

We would suggest that there are four other areas in which at least limited 

independent administrative or judicial review is both reasonable and 

necessary. These include:

1) Specific determinations of factual issues (including whether a

commodity is in fact in short supply or is available to a proscribed 

country from foreign producers)

We believe that review of such findings by an independent agency is 

the most practical and reasonable approach here Specifically,

. AAEI urges that the Congress amend the Act (and if necessary, amend 

appropriate other legislation) to accord applicants the right to 

request an independent study by the International Trade Commission 

(I.T.C.) when a government finding of non-availability of a commodity 

from foreign sources or of domestic short supply of a commodity is 

challenged by industry data. In the event the I.T.C. study demon 

strates that a Commerce Department finding is not borne out by the 

facts, that determination should nullify a license denial based on the 

refuted finding.

Congress has made some provision for accountability when licenses are denied 

notwithstanding foreign availability (in the form of a requirement that the
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Executive report to the Congress on the economic impact of imposing that 

control). Presently, the law does not offer exporters a meaningful 

opportunity to challenge government findings of non-availabi1ity. Without 

right of independent review, we are concerned that the government will rarely 

concede foreign availability (and could avoid even the reporting requirement 

in Section 5(f)(l) of the Act).

We are not suggesting that such review should encompass matters of national 

security or domestic supply needs We would not suggest that the l.T C be 

given primary authority for foreign availability or short supply 

determinations However, the 1 T.C. is particularly experienced in analysis 

of domestic and foreign commercial activity and in the collection of data on 

domestic supplies. It is therefore a most appropriate body to conduct studies 

to corroborate or refute Commerce Department findings.

2) Specific action on license applications (including determinations of 

the applicability of a particular CCL category to a given product or 

technology) This is an area in which the Executive Branch is 

afforded broad discretion. For this reason, we would propose 

provision for judicial review within a narrower context than might 

otherwise be appropriate. Specifically,

. AAEI urges the Congress to provide for judicial review of such 

agency actions on the narrow grounds of whether those actions were 

arbitrary, capricious, an abuse of discretion, unreasonable, or in 

excess of statutory authority.
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3) Enforcement and Penalty Proceedings.

• AAKI urge* the Congress to amend the Act to provide for de novo 

court review of agency enforcement and penalty procedure.

In light of proposed penalties which include loss of property (e.g. forfeiture 

of goods export of which has been claimed to violate the Act, and of goods 

used in the commission of a violation), de novo court review is vital to the 

protection of Fifth Amendment rights of both exporters and third parties No 

less important is court review of whether the agency has provided for right of 

adequate representation and other legal protections in its proceedings against 

an individual.

4) Statutory obligations on the part of the government to perform certain 

requirements. These requirements (under the current Act) include an 

obligation to analyze and issue the results of studies of the economic 

impact of export controls on the U.S economy (when a national 

security control is imposed or license denied notwithstanding a 

finding of foreign availability or when a foreign policy control is 

proposed) and to consult with Congress and the business community 

prior to imposing certain export controls

We have suggested in our testimony on export controls for foreign policy 

purposes that the most direct way to deal with the problem of ensuring govern 

ment performance of its obligations within specified time periods set out in 

the Act is to provide for automatic nullification of a control if its imposi 

tion depend upon that performance and the obligations are not met.
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If this procedural safeguard is not incorporated in the Act of 1983,

. AAEI urges the Congress to authorise judicial intervention to force 

the Executive Branch to fulfill its statutory requirements.

These government obligations go to the heart of achieving a balanced approach 

to export' controls policy and administration Without timely and thorough 

assessments of foreign availability and domestic economic impact and without 

bringing the Congress and industry into the assessment process, we see no way 

that the government can weigh economic factors against security needs We 

would reiterate here only that we believe that the economic health of the U 5 

economy is one firm pillar on which our national security rests.
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APPENDIX 8

STATEMENT OF THE AMERICAN LEAGUE FOR EXPORTS AND SECURITY
ASSISTANCE

Mr. Chairman, Members of this Committee:

The American League for Exports and Security Assistance 
(ALESA) appreciates the opportunity to present testimony to 
the Subcommittee on International Economic Policy and Trade 
with respect to the extension of the Export Administration Act. 
ALESA is made up of thirty-four corporations employing hundreds 
of thousands of workers and five unions representing several 
million members (see attached list).

ALESA's members recognize the legitimacy of our government 
controlling the overseas availability of certain technologies 
and goods in order to protect U.S. national security interests. 
Such controls are, however, most effective when applied on a 
multilateral basis. It does no good to control U.S. exports if 
similar products are available from other sources.

In general, the basic problems with these kinds of controls 
have tended to be in their administration, rather than in the 
statutes themselves. Clear criteria are needed for the imposition 
of such controls, so that uncertainty is kept to a minimum. The 
licensing process r nould be conducted expeditiously. Government 
officials should be realistic about the often ready availability 
of products from foreign sources. Finally, the number of items 
under control should be kept to the minimum consistent with real 
security interests.

f
The private sector should also be able to participate in 

some stages of the decision making process concerning what is to 
be controlled, as is currently provided for in Section 5(h) of the 
Export Administration Act. The world of high technology is a 
rapidly changing one, as is the degree to which other nations pro 
duce competitive goods. Our companies have considerable experience 
in what our technologies can do, and in what kind of competition 
we face overseas. In fact, most U.S. corporations themselves have 
a strong interest in assuring that certain high technology which 
has been developed here not be transferred abroad in ways which 
would undercut U.S. competitive commercial interests.

Unless the private sector has an input into the decision 
making process, including some form of appeals process with respect 
to decisions taken by the Executive Branch, it is almost inevitable 
that bureaucracy will fall into a "when in doubt-control" syndrome. 
This will result in an effort by the government to control too 
broad a range of technology and products. This in turn will likely 
result in unnecessary commercial losses, and a control system which 
is spread too thin to concentrate on truly critical technologies.
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The concern over private sector involvement has been 
heightened in recent weeks with the implementation of DOD 
Directive 20^0.xx. That Directive provides guidelines on 
the policy and process whereby DOD will review its position 
on the export of sensitive technology. As outlined in the 
Directive, there seems to be no room for private sector inputs 
or appeals, and a single office can force DOD to take a position 
against a specific export. Such a process almost guarantees a 
highly restrictive approach to exports in excess of real security 
needs.

For purposes of this testimony, however, ALESA would like 
to focus its comments on the use of export controls to accomplish 
forpi^n policy objectives. There are three major problems with 
using controls for such purposes — they don't work, they are 
inequitable in how they distribute the cost of such controls 
among different segments of American society, and they are in 
herently unpredictable, and hence undercut the reputation of the 
United States as a reliable trading partner. It should h«> not»f< 
that this is true of such controls whether imposed by the Presi 
dent under the authority of the Export Administration Act, or by 
the Congress on an ad hoc basis.

The experience of the United States with export controls 
as a means of influencing the policies of other countries can 
only lead to skepticism as to their effectiveness. However 
laudible U.S. objectives may have been which triggered the impo 
sition of controls, we must face the hard facts of life. In spite 
of U.S. export controls, the Soviets are still in Afghanistan. 
Solidarity is still outlawed in Poland. Colonel Qaddafi is still 
pumping oil and supporting movements hostile to our interests. 
Latin American countries continue to purchase high performance 
weapons.

While it is difficult to identify positive foreign policy 
results from the imposition of export controls, it is much 
easier to note the costs to American business, labor and farmers 
of the imposition of such controls. The U.S. now supplies thirty 
percent, as opposed to seventy percent, of the world's largest 
market for grain exports. Komatsu, rather than Caterpillar, is 
supplying pipelayers to the Soviet Union. European and Canadian 
technicians in Libya now order European, Canadian, and Japanese 
oil-related technology for that country. Latin American armed 
services fly French and Soviet aircraft, sail in British surface 
vessels and German submarines, and use French, Soviet and Brazilian 
armor.

It is frustrating to deal with unpleasant choices and truths. 
Certainly all ALESA members would condemn the actions of the Soviet 
Union in Afghanistan, the events in Poland, and the foreign policies 
of Qaddafi. But there is little evidence that export controls have 
had much impact on any of these. There are those who would agree 
with that observation, but argue that nonetheless export controls 
are a useful way to express our moral outrage with a particular 
country's actions. From the Executive Branch's perspective, ex 
port controls can also be an attractive way to express such indig 
nation, because there are no direct budgetary costs. But we must
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not lose sight of the fact that we are expressing our indigna 
tion at the cost of other American's jobs and money.

This is perhaps what is most troubling about the use of 
export controls. They are imposed to promote national foreign 
policy interests, but the cost of the controls falls on specific 
workers and businesses. By contrast, our expenditures on de 
fense, on foreign assistance, and on the foreign policy establish 
ment are taken from general tax revenues, to which all citizens 
contribute. We note that farm groups have, with considerable 
success, attempted to assure that farmers will not be singled 
out in the future. They obtained legislation in the last session 
which guarantees current contracts be honored, and which requires 
that in the event of controls, farmers shall be reimbursed for 
their losses from the general federal budget. If this is reason 
able for the agricultural sector, would not equity require that 
American workers and businessmen also receive similar treatment?

Finally, export controls linked to foreign policy objectives 
are inherently unpredictable. Here we can contrast controls im 
posed for foreign policy reasons with those imposed for security 
reasons. In the latter case we know that controls are likely to 
be imposed for a time on new technologies with military applica 
tion. As still newer technologies are developed, or as a technology 
becomes available from other sources, security controls will be 
relaxed and eventually dropped. There is thus a generally pre 
dictable pattern for such controls. In the case of foreign policy 
related controls, however, no such pattern exists. Foreign policy 
concerns change constantly. It is not clear with which countries 
we may have differences a few years from now, nor what products 
a given Administration might choose to control. Our actions with 
respect to imposing controls on grain to the Soviet Union, then 
lifting them, then imposing controls on various technologies, 
then lifting them, certainly typifies this problem of unpredict 
ability.

The lesson to potential purchasers of U.S. goods and tech 
nologies is clear — don't do it if there is an alternative. If 
there is a choice between a reliable supplier, and one which is 
not, there is a natural tendency to opt for reliability, even if 
his product might be a bit inferior or more expensive. This is 
true even for friendly countries, particularly if we insist on 
asserting control over U.S. goods even after they have left our 
shores and have been incorporated into another country's final 
product. The assertion of extraterritorial authority also makes 
U.S. subsidiaries far less attractive to most countries, and can 
put U.S. management in situations where they must violate either 
U.S. or host country laws.
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What, then, should we do? Quite frankly, ALESA believes 
a strong case can be made that the foreign policy section of 
the Export Administration Act should be allowed to lapse. The 
President would still have adequate authority to control ex 
ports for national security reasons, and in the case of a real 
national emergency, both under Section 5 of the Export Adminis 
tration Act, and under other laws as well.

Realistically, however, it is most unlikely that this 
section will be dropped. Consequently, ALESA would support 
changes which would give increased assurance that the President 
would actively consult with the private sector, with the Congress, 
and with friendly governments before using controls for foreign 
policy reasons. Such discussions would increase the probability 
that before controls were imposed, the President would have a 
clearer idea as to the likelihood of their accomplishing his 
foreign policy objectives, and of the costs of such controls to 
the American economy. Section 103 of H.R.1566 is a step in this 
direction. The idea of a joint Congressional resolution provided 
for in Section 106 seems overly cumbersome, but consultation with 
the Congress including reporting on the results of consultations 
with the private sector and friendly governments, should be clearly 
required.

Section 101 of H.R.1566, which protects existing contracts, 
and the insurance program proposed in H.R.1565, would both re 
duce the degree of inequity which results from export controls, 
and increase the reputation for reliability of U.S. producers. 
It should be noted at the outset that these provisions can be 
considered complementary, rather than duplicative. It is true 
that the greater the restraint on the use of export controls re 
lated to existing contracts, the less likelihood there will be 
that insurance coverage would be invoked. But there will always 
be an escape clause provided under one law or another allowing 
the President to revoke current contracts. An insurance program 
would allow a company to undertake a contract which was legal at 
the time of signature with the full confidence that it would re 
cover all or most sunk costs if during the manufacturing process 
the export license was for some reason revoked. Without such 
provision, a number of companies will prudently avoid contracts 
which are somewhat risky, leaving such projects for foreign com 
petitors or their own overseas subsidiaries, where host govern 
ments do provide such insurance.

The insurance scheme as envisioned in H.R.1565 would pre 
sumably involve the payment of some sort of premiums by companies 
wishing to be covered on specific contracts. Optimally, such a 
program should simply be funded out of general revenues of the 
U.S. Treasury, as is the program protecting U.S. farmers against 
losses incurred due to the imposition of export controls. This 
would involve far less bureaucracy and red tape, and would be 
equitable, both in terms of treating all U.S. citizens equally 
and in assuring that the costs of foreign policy would be bourne 
by the general public. Alternatively, a voluntary program
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involving payment of premiums might be designed which would 
include farm products as well as industrial goods. Such a 
program could be located either in OPIC or the Export-Import 
Bank.

Finally, the removal of extraterritorial authority from 
Section 6 would greatly increase the attractiveness of U.S. 
products and technology overseas, and make it easier for U.S. 
investors to be regarded as good corporate citizens. ALESA 
strongly supports such a statutory change.

However, if in the end it should prove impossible to 
obtain such a change in the Export Administration Act, con 
sideration might be given to expanding on the approach that is 
included in Section 102 of H.R.1566. Under that section export 
controls could not be imposed on a product simply because it 
contained a non-reprogrammable imbedded microprocessor. As 
long as the U.S. maintains extraterritorial authority, all U.S. 
components must be looked on with skepticism by foreign producers. 
They must be worried about incorporating U.S. components into 
their products, for fear that at some time in the near future 
the U.S. Government might attempt to control exports of their 
goods solely because they contained those U.S. components. This 
problem is particularly accute in the high technology areas where 
the U.S. is, and must remain, competitive. One possible solution 
would be to incorporate a threshold in Section 6 of the Export 
Administration Act, which would make clear that the President 
would not be empowered to impose extraterritorial controls over 
end use products in which U.S. components a'mounted to less than 
a specific percentage of total value, such as 25-30 percent.

To summarize, in this testimony ALESA has tried to present 
a number of the concerns of our members, and has discussed 
several options for meeting them. ALESA members realize that 
H.R.1565 and H.R.1566 were introduced in order to stimulate dis 
cussion, and as a basis for the Subcommittee's future markup. 
The debate on the extension of the Export Administration Act will 
be intensive, and in the end Congress will have to balance many 
views. For that reason, ALESA has outlined its preferred posi 
tions, but also has included some alternatives which, although 
less desirable, are still preferable to current law.

ALESA hopes the above comments will be helpful to the Sub 
committee deliberations, and looks forward to providing any 
further assistance to the Subcommittee which may be useful in 
the future.
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APPENDIX 9

STATEMENT OF THE BUSINESS ROUNDTABLE 

EXECUTIVE SUMMARY

The Export Administration Act (EAA) of 1979, the principal authority for 
controlling exports, expires on September 30, 1983 This paper presents 
the views of the Business Roundtable Task Force on International Trade 
and Investment on the Executive Branch' 1; authority under the EAA to 
impose foreign policy controls and national security controls, and on the 
administration of export controls established pursuant to the EAA It does 
not address issues related to short supply controls, the boycott provisions 
of the EAA, or the President's international emergency economic powers

Exports are critical to the health of our domestic economy Yet, the United 
States' share of world exports has been steadily declining That decline 
is in large part due to the capnciousness of United States export control 
policies which brands American businesses as unreliable suppliers, 
investors and licensors

The problems are most acute with respect to foreign policy export controls 
The need for flexibility and the broadest possible array of options requires 
that the President possess the power to impose export controls for foreign 
policy purposes Yet, the dubious effectiveness of foreign policy export 
controls, concern regarding the disproportional harm they inflict on American 
economic interests, and the availability of more effective and less damaging 
options argue strongly for limitations on the President's authority It is not 
the existence of the President's power to impose export controls that is 
objectionable, but rather the excessive and arbitrary use of that power

National security export controls involve different problems Exports to 
adversarial regimes of goods or technology that would make a significant 
contribution to the military potential of those countries profoundly affect 
the national interest and should be controlled If national security controls 
are applied to goods or technologies that are not militarily critical, however, 
they work only to disadvantage United States' economic interests without 
providing a countervailing benefit to the national security Thus, an essential 
problem that must be addressed is how to focus the national security 
controls mechanism so that only those goods and technology that need 
to be controlled for national security purposes are in fact controlled

A Foreign Policy Export Controls

The following general principles should serve as the cornerstones for 
reforming the EAA

1 The President should impose export controls only to further 
significantly fundamental foreign policy objectives in the most 
extraordinary circumstances
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2 Appropriate safeguards are required to prevent the excessive 
and arbitrary use of foreign policy export controls

The following recommendations reflect the above principles Their adoption 
will refocus attention on the importance of exports to our economy, the 
severe costs of imposing foreign policy export controls, and the need for 
multilateral cooperation to make them effective, while maintaining the 
President's flexibility in the conduct of foreign policy

1 The EAA should require that the President carefully consider 
each of the statutory criteria — foreign availability, likely ef 
fectiveness, the reaction of other countries, effects on U S 
exports and the U S economy, enforcement capability, and 
alternative means — prior to the imposition of controls

If the President fails to follow any one of the required procedures 
— consultation with the Congress, consideration of business 
views and submission to Congress of a comprehensive report 
setting forth specific findings with respect to each of the statutory 
criteria — export controls cannot be imposed

2 The existing criteria for imposing foreign policy controls 
should be strengthened, requiring the President to make a 
more compelling showing of need, effectiveness, and foreign 
unavailability In addition, the criteria should include limitations 
on the unilateral imposition of foreign policy controls

3 Export controls for foreign policy purposes should not be 
applied retroactively

4 Export controls for foreign policy purposes should not be 
applied extraterntonally

B National Security Controls

Two principles should guide reform of the national security controls section 
of the EAA

1 Transfers of products and technology to COCOM and neutral 
countries should be deregulated to the maximum extent possible 
consistent with the need to prevent the reexport of militarily 
critical products and technology to Communist and other ad 
versarial regimes
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2 Transfers of low-technology and low-technology products 
to any country should not be prohibited unless a compelling 
national security rationale can be demonstrated

The following recommendations reflect the above two principles Incor 
poration of these recommendations into the EAA will eliminate unnecessary 
administrative work for both the Government and private industry, conform 
our export control policy more closely to that of our allies and improve 
the international competitiveness of U S companies Adoption of these 
recommendations will achieve all of these objectives without affecting 
national security

1 Validated licenses should not be required for the transfer of 
products or technology (other than militarily critical technology, 
keystone equipment and keystone materials) to COCOM coun 
tries

2 Validated licenses should not be required for the transfer of 
products or technology (other than militarily critical technology, 
keystone equipment and keystone materials) to friendly or neutral 
non-COCOM countries, provided they enter into bilateral 
agreements with the United States that subject them to en 
forceable rules similar to those that apply to COCOM countries

3 A Comprehensive Operations License should be established 
to cover multiproject operations The new license would provide 
coverage for a broad spectrum of commodities and technical 
data required for a company's pre-defmed missions It would 
cover a company's transfer of products and technology among 
companies in a defined legal relationship (eg, subsidiaries, 
joint ventures, and consignees)

4 Licensing requirements for low-technology and low-technology 
products should be eliminated, except for those which the 
Department of Defense specifically identifies as requiring ex 
amination because of their military significance

5 Products and technologies that are not truly critical to the 
defense of the United States and those available from foreign 
sources to an adversarial country should be eliminated from 
the Commodity Control List and the Militarily Critical Technologies 
List

C The Administration of Export Controls

To facilitate conduct of credible cost-benefit analysis prior to the imposition 
of export controls and to provide for adequate due process, Congress



1659

should adopt a regulatory framework for administering the EAA consistent 
with the following principles

1 The procedures and structure for administering export controls 
should be concerned with and capable of assessing adequately 
the severity of the controls' impact on the international com 
petitiveness of the United States and the likelihood that controls 
will effectively prevent the target country from acquiring the 
controlled items rather than simply divert sales to foreign com 
petitors

2 The procedures for imposing administrative sanctions for 
violations of the EAA should be reformed, and an opportunity 
for judicial review of such sanctions established in order to 
assure that export controls are administered consistent with 
basic standards of due process

The following recommendations reflect these principles

1 The primary responsibility for administering export controls 
should remain in the Department of Commerce, but increased 
resources should be devoted to this mission Establishment of 
an independent agency or special agency within the Department 
of Defense to administer the export control program is not 
necessary

2 The Office of the United States Trade Representative should 
participate in the interagency review of decisions to impose 
export controls

3 The EAA snould be amended to provide for an administrative 
hearing prior to the imposition of a sanction or penalty against 
a company or individual charged with violating the Act The 
decision of the hearing officer would be directly appealable to 
the Federal District Court

28-755 0-86-53
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I. 
FOREIGN POLICY EXPORT CONTROLS

A Introduction

In passing the Export Administration Act (EAA) of 1979, Congress expressed 
its intent to "emphasiz[e] the importance of exports to the United States 
economy and confm[e] the use of export control authority to instances 
where controls are essential " 1 This direction is reflected in Section 3(10) 
of the Act where it is declared to be "the policy of the United States that 
export trade by United States citizens be given a high priority and not be 
controlled except when such controls (A) are necessary to further fun 
damental national security, foreign policy, or short supply objectives, (B) 
will clearly further such objectives, and (C) are administered consistent 
with basic standards of due process "2

To further its intent, Congress instituted major innovations in the EAA of 
1979 Unlike earlier versions, the 1979 Act separates foreign policy controls 
from national security controls and applies different criteria and procedures 
to each The separate treatment of foreign policy controls includes several 
provisions designed to limit their use Among those provisions are

• a general limitation based on foreign availability, a list of factors 
(including the likely effect of the controls on the export performance 
of the United States, its international competitiveness, and its reputation 
as a supplier of goods and technology) that must be considered 
before controls are imposed or extended,

• a requirement that reasonable efforts be made to achieve the desired 
foreign policy goals through negotiation or other means, a requirement 
that the Executive Branch consult with appropriate American industries 
and with Congress prior to imposition of controls,

• a requirement that reports be submitted to Congress upon the im 
position of controls and annually on the export control program in 
general,

• and a provision mandating the automatic expiration of foreign policy 
export controls one year after imposition unless the President extends

• them

'S Rep No 96-196, 96th Cong , 1st Sess 3 (1979), reprinted in [1979] U S Code Cong 
& Ad News 1147, 1150 
'50 USC app §2402(10)
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These provisions, together with the Act's policy declarations, manifest a 
strong congressional intent to limit the use of export controls to those rare 
circumstances where they are uniquely effective in furthering a fundamental 
foreign policy objective of the United States and where their benefits 
outweigh the severe impact on domestic economic interests

Unfortunately, that intent has often been ignored The Carter and Reagan 
Administrations have not only resisted the congressional call to limit the 
imposition of foreign policy export controls, they have expanded the use 
of those controls to an unprecedented degree

The U S Government has imposed or extended controls on a wide array 
of exports ranging from oil and gas equipment for use in the construction 
of the trans-Siberian pipeline to stuffed animals destined for the Moscow 
Olympics to writing paper for the South African police This was done 
without adequate consideration of the likely effectiveness of the controls, 
the available alternative courses of action, or the damage inflicted on the 
United States economy Instead of viewing export controls as a weapon 
of last resort in an arsenal of diplomatic and economic options that can 
be used to confront foreign policy problems, our Government has in 
creasingly reached for the export control weapon to fire the opening shot 
In so doing, the United States has succeeded only in damaging its own 
commercial interests with little or no impact on target countries

The Executive Branch's reflexive use of export controls stems from a 
limited view of its foreign policy options In seeking to achieve an international 
objective, the President has frequently chosen to impose export controls 
in lieu of exercising the wide array of other political and diplomatic options 
that are available In most cases these alternatives would be more effective 
and less damaging to the American economy than export controls They 
include issuing public statements of disapproval, employing quiet diplomacy 
to alter the offending conduct, reducing or terminating cultural, scientific, 
or educational exchanges, downgrading the level of U S diplomatic rep 
resentation, and reducing or terminating foreign aid Unfortunately, the 
ease with which the Executive Branch can invoke export controls dis 
courages the President from seriously considering these more creative, 
less costly alternatives

The growing use of export controls for foreign policy purposes is based 
on a questionable assumption that U S export controls imposed unilaterally 
can effectively prevent controlled items from reaching the target country 
While the United States for many years occupied a dominant position in 
world trade, that is no longer the case Today, U S companies face a 
multitude of competitors from numerous countries Virtually all products 
manufactured by American companies — even those involving sophis 
ticated technology — are available from foreign suppliers In most cases
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where foreign suppliers do not produce a comparable product, withdrawal 
of U S companies from a market encourages the emergence of foreign 
competition As a result, export controls imposed unilaterally are unlikely 
to have significant economic effect on the target country

Only controls imposed on a multilateral basis have any hope of being 
effective Yet, typically, that cooperation has not been forthcoming Our 
allies have not supported major U S foreign policy export control sanctions 
the ban on exports of oil and gas equipment to the Soviet Union, the trade 
embargo against Uganda during the reign of Idi Amm, the prohibition on 
exporting merchandise relating to the 1980 Moscow Olympics, or the 
disapproval of the sale of a computer to the Soviet news agency TASS 
Nor can cooperation from our allies be counted on in the future A Working 
Committee of the President's Export Council reports that of nine countries 
surveyed (Canada, France, Germany, Italy, Japan, the United Kingdom, 
Austria. Switzerland, and Sweden), only two have a statutory basis for 
imposing foreign policy export controls and they are "almost never used "3

Unilateral controls imposed by the United States succeed only in diverting 
important export business to foreign competitors The resulting economic 
losses to U S companies are far-reaching They are not limited to the 
export sales actually prohibited, but include lost opportunities for sales 
of spare and replacement parts, "add-on" equipment, new equipment to 
replace broken or obsolete models, and training and maintenance services

For the U S economy, a generally weakening trade competitiveness is 
exacerbated by the application of foreign policy export controls which 
brands U S companies as unreliable suppliers For U S exporters, lost 
sales translate into reduced production, profits, and reinvestment, for the 
workers of these firms, they mean reduced wages or greater unemployment 
For government at all levels — federal, state and local — they mean a 
loss of tax revenue and increased unemployment and social costs

The adverse economic impact of foreign policy export controls has not 
gone unnoticed by President Reagan He has repeatedly said that trade 
embargoes, such as the ban on gram sales to the Soviet Union, discredit 
the reputation of U S suppliers, result in the loss of tens of thousands of 
jobs, reduce the prices of American products, decrease the American 
share of the world market, and weaken the American economy Observing 
that "[n]othmg means more to the health of American agriculture than 
restoring our reputation as a reliable supplier," the President promised 
that "farm exports will not be singled out as an instrument of foreign policy 
except in extreme situations —/such as a war or or something of that

spinal Report President's Export Council Subcommittee on Export Administration, Ad Hoc 
Working Committee on Foreign Export Controls, p 3 (Dec 3 1982)
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kind — and then that would only be as part of a broad trade embargo 
supported by our trading partners "4

Unfortunately, President Reagan has made it clear that his assurances 
only apply to agcicultural products and not to industrial goods and tech 
nology s That unjustified differentiation is apparently grounded on as 
sumptions regarding American manufacturing and technological dominance 
that have not been true for years The injury to American suppliers' rep 
utations for reliability, the diversion of sales to foreign competitors, and 
the consequent loss of jobs are direct results of bans on industrial exports, 
just as they are of agricultural export embargoes

U S international political relationships and the rules governing international 
trade and investment are also adversely affected by the unilateral application 
of foreign policy export controls The extraterritorial application of United 
States law to prevent the reexport of United States goods by unrelated 
foreign companies and even the export of foreign-made goods by foreign 
subsidiaries or licensees of United States companies has created re 
sentment in foreign capitals and caused our trading partners to take steps 
to counteract what they regard as an infringement on their economic 
sovereignly

Skepticism regarding the effectiveness of foreign policy export controls, 
concern about the disproportionate harm they inflict on American economic 
interests and the availability of alternative courses of action argue for 
repeal of, or limitations on, the President's authority to impose foreign 
policy export controls

In 1979, Congress indicated that controls for foreign policy purposes 
should be reserved for extraordinary situations and imposed only after 
careful deliberation and consultation In spite of this intent, the procedures 
and criteria contained in that Act have proven to be inadequate and easily 
circumvented As a result of these deficiencies, the Business Roundtable 
Task Force on International Trade and Investment proposes that the general 
principles and recommendations described below should be reflected in 
the EAA as amended in 1983

B General Principles

Two principles should serve as the cornerstones for reforming the EAA

< Remarks at the Wernes Family Farm (October 20 1982) (emphasis added) 
sRemarks at the 64th Annual Meeting ot the American Farm Bureau Federation (Jan 11, 
1983) "As we have in the past we'll continue to differentiate between readily available 
agricultural products and industrial goods and technology "
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First, the President should impose export controls only to further significantly 
fundamental foreign policy objectives in the most extraordinary circum 
stances While the imposition of export controls should be viewed as an 
exceptional response to a foreign policy crisis, situations may arise when 
such a response is singularly appropriate The unpredictability of relations 
among countries requires that the President's foreign policy arsenal include 
the power to impose foreign policy export controls in extraordinary cir 
cumstances It is not the existence of the President's power to impose 
foreign policy export controls that is objectionable, but rather the excessive 
and arbitrary use of that power

Second, appropriate safeguards are required to prevent the excessive 
and arbitrary use of the President's power to impose foreign policy export 
controls The EAA in its present version lacks effective restraints on the 
President's power to impose foreign policy controls While Congress rec 
ognized many of the factors that weigh against imposition of foreign policy 
export controls and mandated in the EAA of 1979 that the Executive 
Branch carefully consider those factors, the provisions of the Act are 
mainly hortatory Thus, the EAA relies on presidential self-restraint Un 
fortunately, that self-restraint has been notably absent

Reform of the EAA should therefore be directed at formulating effective 
procedures for and limitations on the exercise of this extraordinary power 
Congress should replace the hortatory language of the present EAA with 
safeguards designed to reorient the Executive Branch away from the 
reflexive imposition of export controls as the first response to foreign policy 
problems and toward more creative and effective alternative courses of 
action that are not as injurious to the economic and political interests of 
the United States

C Recommendations

The following recommendations reflect the above principles Their adoption 
will, in our view, refocus attention on the importance of exports to our 
economy, the severe costs of imposing foreign policy export controls, 
and the need for multilateral cooperation to make them effective, while 
maintaining the President's flexibility in the conduct of foreign policy

Recommendation 1

The EAA should require that the following procedures be followed 
with respect to the imposition of export controls for foreign 
policy purposes

(a) Prior to imposing or extending export controls, the President 
must publish his intention to do so in the Federal Register The
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Federal Register notice must include an announcement of a 
public comment period

(b) The Executive Branch must consult with Congress, hold 
public hearings, consider written comments and submit to the 
Congress a comprehensive report setting forth specific findings 
with respect to each of the criteria contained in the Act, before 
imposing or extending export controls If the President fails to 
follow any one of these procedures, the controls cannot be 
imposed

(c) If the President determines that the national interest requires 
immediate imposition of foreign policy export controls, he may 
postpone the consultations, hearings and comment period until 
after such imposition The Executive Branch must, however, 
hold consultations and hearings, and commence the comment 
period within thirty (30) days of imposing the controls

If these emergency procedures are invoked, the President must 
nevertheless submit to Congress a preliminary report no later 
than on the date of the imposition of controls The preliminary 
report must reflect consideration of each of the criteria specified 
in the Act based upon the best information available to the 
President It must also explain why consultations and hearings 
could not be held prior to the imposition of the controls Any 
controls imposed prior to the submission of a preliminary report 
would be void and unenforceable Within forty-five (45) days 
from imposition of the controls, the President must submit to 
Congress a final report setting forth specific findings with respect 
to each of the criteria contained in the Act If the President 
fails to submit such a final report within forty-five days, the 
controls automatically expire

(d) All export controls imposed for foreign policy purposes 
expire after 180 days If the President wishes to extend the 
controls beyond that time, he must again initiate the procedures 
outlined in sections (a) and (b)

These recommendations are designed to insure that the President carefully 
considers each of the criteria specified in the Act — foreign availability, 
likely effectiveness, the reaction of other countries, effects on U S exports 
and the U S economy, enforcement capability, and alternative means — 
prior to imposition of the controls The hearing and public comment re 
quirement will enable private industry to provide the Executive Branch 
with data relevant to the issues of foreign availability and economic impact
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Along with congressional consultations, it will also provide a forum for the 
airing of various political factors which the Executive Branch should take 
into account as it ponders its options and attempts to build a public 
consensus for whatever action it chooses

Typically, development of foreign policy strategy and tactics evolves over 
an extended period of time Public hearings, congressional consultations 
and the preparation of a report should be able to fit easily within that time 
frame and therefore, in the usual situation, there is no reason why the 
Executive Branch should impose export controls without first following 
these procedures

We recognize, however, that international crises occasionally require swift 
and decisive action In those situations, the recommended procedure 
provides for the immediate imposition of export controls followed by the 
requisite hearings and consultations within 30 days Even in a crisis, it is 
vital that the President consider the likely effectiveness of the controls he 
intends to impose and the available alternatives that may be more effective 
and less costly To insure that these factors are considered, the recom 
mended procedure requires the President to submit a preliminary report 
to Congress Since the President is required under present law to consider 
the statutory criteria before imposing export controls, the additional burden 
of submitting a preliminary report would be minimal

Section 6(c) of the present Act requires the President to submit to Congress 
a report specifying his conclusions with respect to each of the statutory 
criteria and what alternative means were attempted or considered Reports 
submitted during the last four years have tended to be conclusory and 
have been filed months after imposition of the controls This suggests 
that the reports reflect an ex post facto rationale for imposing the controls 
rather than careful deliberation prior to their imposition

The recommended procedure would require that a report with detailed 
findings be submitted to Congress prior to imposition of the controls, or 
in the case of an emergency, within 45 days after imposition These 
procedures are self-policing, if the reports are not submitted within the 
allotted time, the controls are not enforceable The self-policing mechanism 
— which also applies to the preliminary report requirement — guarantees 
compliance by the Executive Branch without involving judicial or congres 
sional review and the separation of powers problems such review would 
raise

After 180 days, the actual effectiveness and domestic economic impact 
of the controls can be adequately assessed Moreover, the original foreign 
policy justification for imposing the controls may need reconsideration
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Therefore, the recommended procedure requires the President to reassess 
the appropriateness of continuing the controls by following the same 
hearing, consultation, and reporting procedures as when he initially imposed 
the controls The emergency waiver of procedures is not necessary in 
cases involving the extension of controls Since the controls would have 
been in effect for six months, the President clearly would have sufficient 
time to carry out all the required procedures

Recommendation 2-

The existing criteria for imposing foreign policy controls should 
be strengthened, requiring the President to make a more com 
pelling showing of need, effectiveness, and foreign unavailability 
In addition, the criteria should include limitations on the unilateral 
imposition of foreign policy controls

As presently drafted, the criteria for imposing foreign policy export controls 
are disproportionately weak in comparison with the political and economic 
costs the controls inflict In particular, the issue of the likely effectiveness 
of the controls is not adequately defined Effectiveness of export controls 
involves two components (1) the ability to deprive the target country of 
the controlled goods, and (2) modification of the target country's offending 
conduct Neither of those factors is adequately addressed in the present 
statute

Ttte key to the effectiveness of controls is foreign availability As stated 
above, there is virtually no technology or product produced in the United 
States that is not or cannot be produced in other Western industrialized 
countries Unilateral controls are therefore per se ineffective They act 
only to divert export sales from U S companies to our foreign competitors 
Only multilateral controls broad enough to effectively prevent the target 
country from obtaining sufficient quantities of the controlled goods or 
technology should be authorized

Other factors, such as the importance of the controlled product to the 
target country's economy and the importance of the offending policy or 
conduct to the target country's ideology, will also affect the likelihood that 
export controls will be politically effective and should be taken into con 
sideration as well

The EAA should also require that the domestic economic and foreign 
political costs of imposing controls be outweighed by the need to take 
that particular action In this regard, the declaration of policy contained 
in Sections 3(2)(B) and 3(10) of the 1979 Act should be incorporated into 
the Act's substantive provisions and thereby prohibit the imposition of
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foreign policy controls unless the President determines that the controls 
are necessary to further significantly a fundamental objective of American 
foreign policy and that they have a reasonable likelihood of doing so 
effectively

Moreover, the President should be required to certify, prior to imposing 
any foreign policy export controls, that all less restrictive and less costly 
methods of achieving the desired objective have been found inappropriate 
or insufficient

Recommendation 3

Export controls for foreign policy purposes should not have 
retroactive application

(a) With respect to exports requiring validated licenses, once 
the license is issued, it should not be subject to repeal or any 
further restriction

(b) With respect to exports that fall within general licenses, 
new restrictions or license requirements would not affect existing 
contracts

The retroactive application of foreign policy export controls, except in 
times of war or national emergency, brands American firms as unreliable 
suppliers in the eyes of our trading partners Trust is essential to the 
development of enduring business relationships Both parties to a trans 
action must have confidence that, once an agreement is reached, it will 
be executed in a timely fashion If the changing winds of American policy 
can nullify valid contracts, foreign purchasers will look to suppliers located 
elsewhere

In fact, that is precisely what has occurred The retroactive application 
of controls on exports of oil and gas equipment to the Soviet Union is the 
latest example of why foreign purchasers are wary of trading with American 
firms Foreign purchasers will gladly settle for alternative suppliers rather 
than enter into a transaction where the cardinal principle of commercial 
intercourse — "the sanctity of contract" — cannot be guaranteed

It is not only the exercise of the power to impose export controls retroactively 
that is injurious to American economic interests, the very possibility that 
controls will be imposed retroactively has a pernicious, chilling effect on 
U S trade Companies in countries which have already been subject to 
the controls will certainly seek to avoid American suppliers, but so will 
other foreign companies fearing they will be future targets
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As George Shultz notp j when he was President of Bechtel Corporations 
"In the eyes of the rest <>'• the world, 'f the U S is willing to break a contract 
in one area we will be wiling to break contracts in other areas as well 
[Tlraders, individual or. operate or government, must keep their bargains, 
and government must not place private parties in the position of breaking 
a bargain properly arrived at "6 On the same day that he signed a law 
which contains a contra f sane! ty provision, President Reagan echoed 
this sentiment He stated t'<at "there must be no question about our respect 
for contracts We must res'ore confidence in the United States reliability 
as a supplier "7

The inclusion of a "sanctify of contract" provision in the EAA is the only 
truly effective way to resto'e the reputation of U S exporting companies 
as reliable suppliers and to avo'd unfair financial buruens on U S companies 
and workers

Several different types of compensation plans have been suggested to 
remedy the unfair financial ourden that falls upon some segments of 
American industry, while other businesses remain unaffected by the controls 
In our view, these plans do -'Ot address the critical problem the long 
term economic injury that resu"s from being deemed unreliable s ppV*<a 
Indeed, foreign purchasers ray 'nterpret thr implementation of a com 
pensation scheme as a sign 'hat controls will be applied tetroactiveiy 
(and thus contracts will be br> -ken) more often in the f. >t'jre

Recommendation 4.

Export controls for foreign policy purpose ,>houia rot apply 
to foreign nationals, including foreign subsumes anr* 'icensees 
of United States corporations

The EAA of 1979 authorizes the President to 'p'ohib>' or curia.' t'-.e export 
of any goods or technology subjec' to the junsd'ction of the United State? 
or exported by any person subject to the jurisdiction of the United States 8 
The statute fails to define the phrase "person subject to the junsoiction 
of the United States," but regulations promulgated undi,. »he statute have 
defined it to include, in varying degrees, non-U S citizen;, locn'pd outsirle 
of the United States 9

sGeorge P Shultz. Lightswitch Diplomacy, p i 1 8
^Remarks at the 64th Annual Meeting of the A^eu an I-arm Bu'ed I" >derator. (Jan 1'
I983)
850 USC app 2405(a)
•For example, the regulations governing the 198'* itgo o' gra'n <;ales to tie USSR
applied to the export and reexport of U S -c r ic)in oy foreign co^r ->anies 15 C F R
§376 5 (repealed 1981)
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The extraterritorial reach of the EAA was extended to an unprecedented 
degree in June 1982, when the Department of Commerce issued regulations 
prohibiting the sale of oil and gas equipment to the Soviet Union by foreign 
firms owned or controlled by U S companies, irrespective of any de 
pendence on U S origin product content or use of U S technology The 
regulations also prohibited delivery of such equipment to the Soviet Union 
by foreign firms that used any technical information under license at any 
time in the past by an American firm, even if at the time the information 
was supplied there were no restrictions on the use of such information 10

Our allies and trading partners were reportedly outraged at this unprec 
edented extension of U S extraterritorial jurisdiction As a number of 
foreign policy commentators observed, instead of influencing the Soviet 
Union to alter its policies in Poland — the stated objective of the regulations 
— the controls succeeded only in serving Soviet interests by driving a 
wedge between the United States and its allies

The European Community characterized the regulations as "an unac 
ceptable interference in the affairs of the European Community" and a 
violation of international law Several countries, notably Great Britain and 
France, invoked their own laws to compel companies doing business 
within their territories to honor existing contracts, even if to do so would 
violate the U S regulations Consequently, foreign subsidiaries and li 
censees of U S companies were placed in an untenable situation either 
they could comply with the U S regulations and face penalties under the 
laws of their own countries, or they could defer to their host governments 
and subject themselves to U S sanctions

As a result, U S companies now bear a triple burden, they are viewed 
as unreliable suppliers, unreliable investors and unreliable licensors

A related problem is that the extraterritorial application of foreign policy 
controls is undermining U S efforts to insure its companies fair treatment 
in foreign countries If the United States continues to insist that it can 
control the exports of foreign subsidiaries of U S companies, then it is 
highly unlikely that significant progress will be achieved in getting other 
countries to adopt and adhere to the fundamental principle of national 
treatment

This situation should not be allowed to continue Almost by definition, the 
extraterritorial application of foreign policy export controls will eventually 
lead to serious political and economic tensions It is beyond question that 
the United States would indignantly rebuff any attempt by a foreign gov 
ernment to control the exports of American nationals, it would be naive 
to expect our allies to act otherwise The United States cannot afford to
"47 Fed Reg 27250 (June 24, 1982)
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utilize a tactic that strains both diplomatic and economic relations with 
our allies, while imposing its principal economic costs not on our adversaries, 
but on ourselves

For all these reasons, the EAA of 1983 should prohibit the extraterritorial 
application of U S export controls for foreign policy purposes

II. 
NATIONAL SECURITY EXPORT CONTROLS

A Introduction

Exports to adversarial regimes of goods or technology that would make 
a significant contribution to the military potential of those countries profoundly 
affect the national interest and should be controlled Yet, national security 
controls applied to goods or technologies that are not militarily critical 
work only to disadvantage United States economic interests without pro 
viding a countervailing benefit to the national security The challenge is 
how to focus the national security controls mechanism so that only goods 
and technology that need to be controlled for national security purposes 
are in fact controlled

The present system of national security controls does not provide that 
critical focus The list of controlled items includes numerous products 
and technical data that are either available from foreign competitors, are 
militarily insignificant, or both This overly broad application of national 
security controls needlessly costs the United States Government and 
domestic industries millions of dollars in administrative costs each year 
Moreover, the delays and uncertainties involved in obtaining validated 
licenses lead to lost export orders and distrust of American businesses 
as reliable suppliers Where the United States imposes controls on goods 
or technologies that are not controlled by other countries, the present 
licensing system needlessly handicaps American exporters as they compete 
for worldwide business

A recent study by the General Accounting Office (GAO) highlights these 
problems 11 According to the study, American businesses submitted more 
than 65,500 export license applications for items controlled for national 
security reasons in fiscal year 1981 The Government carefully reviewed 
only 3,735 (or 5 7%) of these applications GAO reports that, as a result,

"Report by the Comptroller General of the United States Export Control Regulation Could 
Be Reduced Without Affecting National Security GAO/ID 82-14 (May 26 1982)
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American business incurred over $6 million in unnecessary administrative 
costs The report concludes that the licensing system "is more a paper 
exercise than a control mechanism "

The Business Roundtable Task Force on International Trade and Investment 
agrees with the GAO findings The present control system covers many 
more items than is necessary to protect the national security interests of 
the United States The general principles and recommendations set forth 
below should be incorporated in the EAA so American businesses may 
export more freely with the attendant benefits to the domestic economy, 
but without jeopardizing national security

B General Principles

Two principles should guide reform of the national security controls section 
of the EAA

First, transfers of products and technology to COCOM and neutral countries 
should be deregulated to the maximum extent possible, consistent with 
the need to prevent the reexport of militarily critical products and technology 
to Communist and other adversarial regimes Unlike foreign policy controls, 
national security controls enjoy broad multilateral recognition and support 
in many instances by our allies COCOM (the Coordinating Committee of 
the Consultative Group on Export Controls), a long standing informal 
group composed of our NATO partners (except Iceland) and Japan, has 
developed a list of goods with strategic military value to Communist countries 
which participating governments should control

In spite of the strong support our Government has expressed for COCOM, 
United States policy towards national security controls differs markedly 
from the policy of other COCOM countries Ironically, the policy difference 
is most pronounced with respect to the transfer of goods and technology 
to other Western countries For example the United States uses national 
security reasons to deny licenses to free world destinations, other COCOM 
members do not Moreover, the United States controls technical data to 
free world destinations, only Japan and Germany do anything similar, 
and then only for truly strategic commodities

A Working Committee of the President's Export Council warned that these 
differences in West-West export control policy "add up to a very significant 
competitive disadvantage for U S exporters " 12 By hindering United States 
export performance, the imposition of national security controls on trade 
with other free world nations significantly contributes to our domestic 
economic problems, including unemployment It is therefore vital that the
'2Fmal Report President s Export Council Subcommittee on Export Administration Ad Hoc 
Working Committee on Foreign Policy Export Controls, p 5 (Dec 3 1982)
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United Slates conform its licensing policies for West-West trade with those 
of our allies and decontrol exports to COCOM countries and other free 
world destinations, provided adequate assurances are given that militarily 
significant goods and technology will not be transferred to our adversaries

Second, transfers of low-technology and low-technology products to any 
country should not be prohibited unless a compelling national security 
rationale can be demonstrated The principal reason why only 1 of every 
17 export applications for items controlled for national security reasons 
undergoes close Government review is that the Defense Department is 
almost exclusively concerned with the export of high-technology products 
and technical data Since the vast majority of low-technology products 
and technology do not constitute significant military risks, the Defense 
Department has delegated authority to the Commerce Department to 
approve unilaterally almost all such export applications The Commerce 
Department routinely approves these low-technology applications (except 
those for exports to the Soviet Union) with little or no review

We recognize that controls on a few low-technology products to be exported 
to Communist countries may be justifiable Those cases are rare, however, 
because comparable low-technology goods are often available from foreign 
suppliers willing to sell to Soviet Bloc countries The need to control a 
few low-technology items to Communist countries does not justify the 
"shotgun" approach which characterizes the present licensing system 
According to the GAO study referred to above, 30,000 license applications 
to export low-technology products — almost one-half of the applications 
filed for national security reasons in fiscal year 1981 — could have been 
eliminated without affecting United States national security interests

The congressional objective of promoting U S exports, expressed clearly 
in the EAA of 1979, has been thwarted by the Executive Branch's imposition 
of blanket controls where a more focused licensing procedure would 
suffice Instead of pinpointing those rare low-technology goods that would 
be militarily significant if exported to Communist countries, the present 
licensing system carves out broad categories of low-technology products 
subject to controls A more appropriate approach would be for a pre 
sumption in favor of decontrol unless the need for a specific control can 
be reasonably demonstrated

C. Recommendations

The following recommendations reflect the two principles articulated above 
Incorporation of these recommendations into the EAA will eliminate un 
necessary administrative work for both the Government and private industry, 
conform our export control policy more closely to that of our allies, and 
improve the international competitiveness of U S companies Adoption of
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these recommendations will achieve all of these objectives without affecting 
national security

Recommendation 1

Validated licenses should not be required for the transfer of 
products or technology (other than militarily critical technology, 
keystone equipment and keystone materials) to COCOM coun 
tries

Under the present export control system, Canada is the only country to 
which the United States permits sales of commodities controlled for national 
security reasons without a validated license The requirement that American 
exporters obtain validated licenses to export controlled goods or technology 
to other COCOM countries involves unnecessary delay and expense that 
our business counterparts in other Western countries do not incur Over 
the past three years, the United States Government has denied only six 
high-technology export licenses to COCOM countries, and in each case 
the denial was issued because the U S exporter was restricted from 
further exporting

Uncontrolled trade with our Western allies will not increase the danger of 
militarily significant high-technology products being diverted to countries 
with adversarial regimes COCOM itself provides safeguards against re- 
transfer of exports to Communist countries Unanimous approval must 
be given by COCOM members before items which might significantly 
enhance an adversary's military capability may be exported to a Communist 
destination

Recommendation 2

Validated licenses should not be required for transfer of products 
or technology (other than militarily critical technology, keystone 
equipment and keystone materials) to neutral non-COCOM 
countries, provided they enter into bilateral agreements with 
the United States that subject them to enforceable rules similar 
to those that apply to COCOM countries

Although the present licensing system requires validated licenses for 
exports of goods and technology controlled for national security reasons 
to all destinations (except Canada), statistics reveal that our Government 
is almost exclusively concerned with exports to Communist countries Of 
the 57,212 applications for exports to non-Communist countries submitted
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in fiscal year 1981, for example, the Department of Defense reviewed 
only about 1,000 or 1 7 percent 13

These statistics argue strongly for decontrolling exports to friendly and 
neutral non-COCOM countries, provided they agree to restrictions on 
reexports to Communist countries Bilateral agreements between these 
countries and the United States which incorporate procedures and safe 
guards comparable to those which apply to COCOM countries should 
be adequate to prevent the diversion of militarily significant exports to 
Communist countries
Recommendation 3

A new license category — the Comprehensive Operations Li 
cense — should be established for multinational, multiproject 
operations The new license would provide coverage for a 
broad spectrum of commodities and technical data required 
for a company's pre-defined missions It would cover a com 
pany's transfer of products and technology among companies 
in a defined legal relationship (e g, subsidiaries, joint venturers, 
and consignees), and would be valid for an unlimited period 
of time

Many U S companies with manufacturing operations abroad need to 
transfer regularly large amounts of technology and equipment to their 
foreign facilities The imposition of export controls interferes with and 
delays exports needed to support and sustain production by foreign 
subsidiaries, affiliates, and licensees Present regulations are too restrictive 
with respect to high-technology transfers to cover long-term relationships 
between U S and foreign companies, where equipment and technical 
data exchange is open-ended and continuous, and where such exchange 
is motivated by rapid paced developments in leading-edge technology

A license category should be created that serves the needs of United 
States high-technology companies with multiple foreign subsidiaries, foreign 
affiliates or other well-defined relationships with foreign companies that 
extend for a long duration For example a single license should cover 
transfers of a broad spectrum of high-technology between U S plant/ 
laboratory combinations and foreign affiliates for the development and 
manufacturing of a specified product Without that type of broad license 
coverage, many U S industries are substantially disadvantaged vis-a-vis 
their foreign competitors

Recommendation 3 addresses this need by proposing the creation of a 
new license category referred to as the Comprehensive Operations License
'3Report by the Comptroller General of the United States Export Control Regulation Could 
Be Reduced Without Affecting National Security GAO/ID 82-14 p 7 (May 26 1982)
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(COL) The COL would cover the transfer of all products and technology 
enumerated by class in the license application Transfers could be made 
to any number of destinations (which would also have to be listed on the 
application), provided the transferees are part of a well-defined relationship 
which forms the underlying prerequisite for use of this license (e g , sub 
sidiaries, affiliates, or joint venturers) Reexport of controlled goods or 
technology to transferees not listed on the license application would be 
prohibited unless the exporter obtains prior approval

The COL could be valid for an unlimited period of time, but to ensure that 
the license is kept up-to-date, a COL review would be required every two 
years This would also provide an opportunity to make major revisions 
based on changes in product line, technology, mission, and reallocation 
of activities between facilities

Adoption of this licensing approach would fill an important gap in the 
present U S licensing structure It would provide U S -based companies 
with the ability to transfer controlled technology and products to their 
foreign operations without the need to apply repeatedly for export licenses 
The resulting efficiency and flexibility would assist U S businesses in 
facing international competition and would reduce the Government's pa 
perwork, without prejudicing national security interests

Recommendation 4

Licensing requirements for low-technology and low-technology 
products should be eliminated, except for those which the 
Department of Defense specifically identifies as requiring ex 
amination because of their military significance

The Government presently distinguishes between high-and low-technology 
exports to both Communist and non-Communist countries For exports 
to Communist countries, the Government adheres closely to COCOM 
criteria to identify performance characteristics and limits above which an 
item is considered militarily significant For non-Communist destinations, 
more lenient standards apply, performance characteristics at a much 
higher level have been established to differentiate between high-and low- 
technology exports to these countries

Advisory notes to the Commodity Control List (CCL) identify the high/low 
technology distinctions for exports to Communist and non-Communist 
countries and inform industry what applications will receive favorable 
treatment The notes do not, however, relieve exporters from a licensing 
requirement
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Thus, even though a product is deemed to be low-technology and will 
be approved for export, the exporter must nevertheless incur the expense 
and delay of filing an export license application and awaiting its approval

The GAO study referred to earlier found that this licensing policy, as it is 
applied to low-technology items, conflicts with the congressional objective 
of eliminating controls that are unnecessary to protect national security 14 
As the study notes, the vast majority of low-technology products do not 
constitute militarily significant risks Consequently, applications for the 
export of low-technology goods to destinations other than the Soviet Union 
are routinely approved by the Department of Commerce No national 
security justification exists for this process

While COCOM procedures require members to report the export of low- 
technology products to Communist countries, licensing is not necessary 
to fulfill this requirement The United States can satisfy its COCOM obli 
gations by requiring exporters to (1) report when a low-technology item 
has been shipped to a Communist destination and (2) provide assurance 
that the export will be used for peaceful purposes 1S This approach to- 
controlling low-technology exports would be less cumbersome and ex 
pensive than the present licensing system In general, the CCL advisory 
notes should mark the technical threshold for obtaining export licenses 
Licenses should be required for low-technology items only in rare cases 
where the Defense Department wants to review applications for export 
to Communist countries

Recommendation 5

Products and technologies that are not truly critical to the defense 
of the United States and those that are available to an adversarial 
country from foreign sources should be eliminated from the 
Commodity Control List and the Militarily Critical Technologies 
List

In the EAA of 1979, Congress adopted a critical technologies approach 
to national security controls, shifting emphasis from controls on exports 
of goods to controls on the transfer of militarily critical technologies Adoption 
of the critical technologies approach was intended to dimmish uncertainty 
in export license decisions and reduce controls on exports of products

Section 5(d) of the EAA codifies the critical technologies scheme It requires 
the Secretary of Defense to develop a Militarily Critical Technologies List

14Report by the Comptroller General of the United States Export Control Regulation Could 
Be Reduced Without Affecting National Security GAO/ID 82-14 p 7 (May 26 1982) 
<sid at p 10
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(MCTL) with primary emphasis on (1) arrays of design and manufacturing 
know-how, (2) keystone manufacturing, inspection, and test equipment, 
and (3) goods accompanied by sophisticated operation, application, or 
maintenance know-how Such technology is deemed militarily significant 
if its export to an adversarial regime would permit a significant advance 
in a military system of that country The purpose of the MCTL is to protect 
the technological lead time of the United States Congress intended the 
MCTL to become the centerpiece of a streamlined CCL It regarded the 
system of controls then in effect as unnecessarily limiting product exports 
while insufficiently controlling exports of technology In Congress's collective 
judgment, the critical technologies approach would focus national security 
export controls and expedite exports 1 6

The MCTL formulated by the Defense Department has not fulfilled these 
congressional expectations Instead of removing controls from nonstrategic 
items, the MCTL adds to the number of items on the CCL The net effect 
is an expansion, not a reduction, of the coverage of the CCL 17 The 
benefits that were intended to accrue from implementation of a critical 
technologies approach to export controls cannot be realized if the approach 
leads to expansion of the CCL The uncertainty of export licensing and 
the unnecessary imposition of controls on products have not been remedied 
It is imperative that Congress explicitly direct the Executive Branch to 
use the MCTL as a means of significantly reducing the number and 
categories of products controlled for national security reasons

Related to the issue of critical technologies is the unavailability criterion 
Under Section 5(f) of the EAA, the Commerce Department is prohibited 
from requiring a validated license for the export of goods and technology 
that are available in sufficient quantity and of sufficient quality so that the 
requirement of a validated license would be ineffective to achieve its 
intended purpose "unless the President determines that the absence of 
export controls under this section would prove detrimental to the national 
security of the United States " The quoted proviso provides the Executive 
Branch with discretion that is inconsistent with the EAA's stated policy 
on national security controls Imposing controls on goods and technology 
readily available from foreign sources leads to lost U S sales without a 
concomitant benefit to national security These unwarranted controls should 
be eliminated

'6H R Conl Rep No 482 96th Cong 1st Sess 3(1979) reprinted in [1979] U S Code 
Cong &Ad News 1147 1149
"Report by the Comptroller General of the United States Export Control Regulation Could 
Be Reduced Without AHecting National Security GAO/ID 82-14 pp 5-6 (May 26 1982)
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III. 
THE ADMINISTRATION OF EXPORT CONTROLS

A Introduction

When Congress transformed the Export Control Act of 1949 into the Export 
Administration Act of 1969, it intended more than a semantic change 
The 1969 Act reflected a shift of emphasis from a restrictive export policy 
to a more balanced approach, based on the recognition that the per 
formance of United States exporters is crucial to the welfare of the domestic 
economy That recognition is reflected in the present Act's statement that 
"[e]xports contribute significantly to the economic well-being of the United 
States and the stability of the world economy by increasing employment 
and production in the United States and by strengthening the trade balance 
and the value of the United States dollar, thereby reducing inflation "

The key to the successful implementation of American export policy is 
establishing a balance between the need to control exports for national 
security, foreign policy, and short supply reasons and the need to promote 
exports as a means of reducing the foreign trade deficit, increasing U S 
productivity, and creating new jobs Clearly, the tendency has been toward 
imposition of more controls to the detriment of domestic U S economic 
interests The expansion of controls has failed to serve intended national 
security or foreign policy goals In short, the United States has suffered 
the costs of imposing controls without reaping any countervailing benefits 
And, in many cases, the costs incurred were more severe than anticipated

The 1979 Act also reflects a desire by Congress that export controls be 
applied in accordance with basic standards of due process This direction 
is reflected in Section 3(10) of the Act where it is declared to be "the 
policy of the United States that export trade by United States citizens be 
given a high priority and not be controlled except where such controls 
are administered consistent with basic standards of due process "

Unfortunately, as presently written and administered, the EAA lacks the 
fundamental procedural safeguards that should characterize any regulatory 
program of the United States Government

8 General Principles

To facilitate conduct of a credible cost-benefit analysis prior to the imposition 
of controls and to provide for adequate due process, Congress should 
adopt a regulatory framework for administering the EAA consistent with 
the following principles
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First, the procedures and structure for administering export controls should 
be concerned with and capable of assessing adequately the severity of 
the controls impact on the international competitiveness of the United 
States and the likelihood that the controls will effectively prevent ttae target 
country from acquiring the controlled items rather than simply divert sales 
to foreign competitors It, is vital to the health of the American economy 
that the export control mechanism be entrusted to those who are sensitive 
to these considerations and who will weigh them carefully before imposing 
controls

Second the procedures for imposing administrative sanctions for violations 
of the EAA should be reformed and an opportunity for judicial review of 
such sanctions established in order to ensure that export controls are 
administered consistent with basic standards of due process

The need for these reforms is best illustrated by the unfairness experienced 
by Dresser-France during the 1982 proceedings against it in connection 
with the Soviet gas pipeline controversy

C Recommendations

The following recommendations reflect the two principles stated above 
Their adoption will in our view, enhance the administration of export 
controls and provide for adequate due process without affecting national 
security or the foreign policy flexibility of the President

Recommendation 1

The primary responsibility for administering export controls 
should remain in the Department of Commerce, but increased 
resources should be devoted to this mission

Proposals have been made to transfer export control authority from the 
Department of Commerce to an independent agency or a special agency 
within the Defense Department In our view, the adoption of these proposals 
or any others that would deprive the Commerce Department of primary 
responsibility for administering the export control program would lead to 
further de-emphasis of economic considerations and thus exacerbate 
present problems of excessive controls

Any rational and beneficial program of export controls must take into 
consideration and be balanced against the "high priority on exports" 
which Congress has established 18 The division of export promotion func-

leiExport Administration Act of 1979 §2(3) 50 U S C app §2401(3)
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tions and export control responsibilities into two separate and unrelated 
agencies will undermine efforts to achieve that necessary balance

The Department of Commerce is best qualified to assess factors like the 
impact of controls on the domestic economy, the availability of comparable 
products from foreign suppliers, and the effect of controls on the competitive 
position of the United States in the international economy It should remain 
the primary locus for export administration, supported by the Department 
of Defense when it is necessary to determine what products and technology 
are militarily significant

We recognize that the administration and enforcement of the export licensing 
program can and should be improved Improvements will not, however, 
be accomplished by establishment of an independent agency They will 
result from a dedication of increased resources within the Department of 
Commerce and related agencies, such as the U S Customs Service, to 
expedite the processing of export licenses to establish an information 
system designed to keep license applicants advised of their status, to 
take advantage of more modern enforcement techniques and systems, 
and to conduct more in-depth analyses of the likely economic impact of 
export controls

Recommendation 2

The Office of the United States Trade Representative should 
participate in the mteragency review of decisions to impose 
export controls

The cooperation of our trading partners is crucial to the success of any 
set of export controls Thus, before controls are imposed, their probable 
effectiveness must be evaluated on the basis of whether our allies will 
join us in controlling comparable exports That evaluation depends on 
obtaining a realistic view of other countries' trade policies

The United States Trade Representative (USTR) is intimately and continual!/ 
involved with negotiations on trade matters and is best able to provide a 
realistic view of international trade concerns His assessment of the prob 
ability of obtaining multilateral cooperation and thereby cutting off foreign 
availability of controlled exports is likely to be both current and accurate 
With respect to foreign policy controls, where issues such as the reaction 
of other countries to the imposition of export controls and the effect of 
the controls on the competitive position of the United States in the inter 
national economy must be considered, the views of the USTR are almost 
certain to be among the most informed Since any decision to impose 
controls will directly affect the standing of the United States in the inter 
national trading community, the involvement of the USTR in the decision- 
making process is essential and should be required by the EAA
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Recommendation 3

The EAA should be amended to provide for an administrative 
hearing prior to the imposition of a sanction or penalty against 
a company or individual charged with violating the Act The 
decision of the hearing officer should be directly appealable 
to the Federal District Court

As noted earlier, the Dresser-France case is the best example of why this 
recommendation should be adopted In August 1982 Dresser and its French 
subsidiary Dresser-France found themselves subject to conflicting orders 
of the United States and French governments concerning the operation 
of Dresser-France's factory in Le Havre Under direct orders of the French 
government (violation of which would have triggered criminal sanctions), 
Dresser-France's personnel allowed three French-built compressors to 
be shipped from France for the Soviet pipeline

Anticipating Commerce Department sanctions against it or its French 
subsidiary, Dresser sought a prior judicial determination of the legality of 
any sanctions That effort failed after the United States Government assured 
the court that Dresser's rights would be fully protected by the administrative 
process Those assurances proved to be illusory The Commerce De 
partment, without notice or opportunity for hearing, promptly issued an 
ex pane order preventing Dresser-France from importing goods or tech 
nology from its U S parent or other U S firms, thereby severely crippling 
the operations of the French company Dresser's written request to the 
Commerce Department for prior notice of any sanctions and for the op 
portunity to be heard was ignored

Dresser immediately filed a motion to vacate the ex pane order and 
requested a prompt hearing on that motion Under the Commerce De 
partment s regulations, the motion had to be filed with the same admin 
istrative official who had entered the order in the first place — a "hearing 
commissioner who was not an independent administrative law judge but 
instead was a civil servant in the office of the Assistant Secretary whose 
responsibilities included enforcement of the program in question For 
weeks Dresser pressed for a hearing on its motion, and for weeks the 
Department s lawyers were successful in delaying the hearing Finally, 
on September 9 a federal judge ordered the Department to hold its 
hearing within ten days A hearing was held in mid-September, and on 
September 30 the hearing commissioner denied the motion to vacate 
While his factual findings were substantially correct the Commissioner 
concluded that he did not have the authority to consider the basic legality 
of the Department s enforcement program



1683

The next stage of the administrative procedure was equally futile Dresser 
was obliged to file its appeal with the same Assistant Secretary who was 
charged with enforcing the Administration s program and who had publicly 
supported it on numerous occasions Another four weeks passed before 
the Assistant Secretary concluded that the Administration's program and 
sanctions against Dresser-France were lawful Even then, the Assistant 
Secretary concluded that he had no authority to consider one of Dresser's 
principal arguments — the invalidity of the program under international 
law

The President's decision to withdraw the pipeline sanctions in mid-November 
ended the administrative and judicial proceedings Notably however the 
United States argued throughout that a company such as Dresser-France, 
although subject to a crippling ex parte order, had no rights to judicial 
review until and unless the Commerce Department itself filed formal charges, 
imposed a pecuniary penalty and thereafter initiated judicial proceedings 
to enforce collection against the company Thus in the government's 
view no timely judicial review was available, even though the Commerce 
Department had imposed ex parte sanction orders, and any available 
administrative remedies were post-sanction and had to be pursued before 
officials who were not independent and who lacked the authority even to 
consider all the company's defenses

This recommendation will bring the Department of Commerce into conformity 
with congressional expectations of due process It will prevent the imposition 
of ex parte sanctions and provide for prompt and adequate administrative 
remedies and judicial review
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APPENDIX 10

STATEMENT OF THE ASSOCIATION OF DATA PROCESSING SERVICE 
ORGANIZATIONS

ADAPSO is the trade association of this nation's computer services industry. Its 
600 members provide software packages and custom programming for all types of 
computers, timesharing and other remote processing services, batch processing services, 
and integrated computer hardware and software systems.

Annual revenues for the computer services industry surpassed $25 billion in 1981, 
and will reach $50 billion by 1986. In 1981, $2.9 billion or 12% of revenues came from 
international transactions. These exports translate into jobs in the U. S., and an 
improvement in the U. S. balance of payments.

Unlike many other types of high technology offerings, computer services are 
provided with very little lead time and after very little negotiation. Customers 
expect - and will receive from any number of sources - immediate service upon demand. 
Thus, each increase in the severity of the unilateral controls on U. S. computer services 
exports, and the attending delays, will drive a proportionate number of customers to 
foreign suppliers without measurably improving U. S. national security.

ADAPSO strongly supports the goal of protecting U. S. national security. This 
goal can and should be achieved without harming the ability of U. S. firms to engage in 
business transactions with our allies. Further, U. S. firms ought not be restrained in 
markets where their foreign competitors are permitted to sell without restriction.

This paper discusses a number of changes that should be made to the Export 
Administration Act of 1979 (EAA) and the way the Act is administered. It bears 
emphasizing, however, that the current export administration system is basically sound 
and does not require major revision.

Protection of U. S. national security requires that exports of certain goods and 
technologies be closely controlled. A validated license should not be required unless 
(1) the item to be exported would make a direct and significant contribution to the 
military capability of an adversary of the United States, and (2) the consignee is located 
in a country which is a potential adversary of the U. S., or which is unable or unwilling to 
control reexport of the item to a potential adversary. Other items of lesser military 
significance may, if necessary, be subject to the requirements for a general license. The 
following paragraphs amplify these points:

Scope of Controls. The list of items subject to validated license 
requirements should be purged of items that would make no significant contribution 
to an adversary's military capabilities. The existing overbroad list has had an 
unfortunate impact on U. S. balance of payments and has
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spread enforcement resources too thin, with no corresponding benefit to 
U. S. national security. The militarily critical technologies list developed by the 
Department of Defense has not been released to the public, but is apparently so 
broad that it would substantially compound current problems. The trend toward 
controlling items without regard to their lack of military usefulness, and without 
regard to the effect on the competitiveness of U. S. companies in international 
markets, should be reversed. '

Foreign Availability. The U. S. should not control exports of items 
available on an unrestricted basis in significant quantity and comparable quality 
from foreign sources. There should be recognition that many high technology items 
are in abundant supply from foreign sources. Section 4(c) of the EAA embodies 
Congressional recognition of the futility of unilateral export controls on those 
items, but the Departments of Commerce and Defense have never fully 
implemented that section.

Where militarily significant goods or technologies are available to 
controlled destinations from foreign sources, the U. S. government should initiate 
negotiations with the appropriate foreign government or governments to eliminate 
that availability. While those negotiations proceed, U. S. firms should continue to 
compete for this business. Any other course of action merely increases the profits 
earned by foreign companies, making it more difficult for foreign governments to 
justify cutting off that trade. U. S. competition may, in some instances, be 
America's strongest weapon in the negotiations.

To assist in both negotiations and licensing decisions, the Department of 
Commerce must improve its ability to assess foreign availability. The Commerce 
Department has to date refused to accept overwhelming evidence of foreign 
availability without verification, but does not have the resources to verify 
applicants' claims. Proposals that would shift the burden of proof on foreign 
availability to the Department of Commerce should be adopted. Unless Commerce 
has convincing evidence to the contrary, it should accept an applicant's 
certification that an item is available from foreign sources.

CoCom. Countries belonging to the Coordinating Committee (CoCom) are reliable 
allies that can be trusted to abide by their international obligations. To the 
greatest extent possible, the United States should rely on CoCom arrangements 
rather than burdensome licensing procedures to prevent militarily significant items 
from reaching potential adversaries. Where necessary, the CoCom arrangements 
should be strengthened through negotiation. The lack of controls on U. S. exports 
to Canada provides a model or a goal for these negotiations.

The following actions would contribute toward this goal:

(1) Remove validated license requirements for exports 
(to CoCom and all other destinations) of items that 
are not militarily significant, or that are available 
from foreign sources. As discussed above, controls 
on these items harm U. S. economic security without 
improving its military security.
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(2) Initiate negotiations to strengthen the export control
arrangements with CoCom and raise them to treaty status. 
The existing informal arrangement has served relatively 
well, but would benefit from the formality that treaty 
status would afford.

(3) Once the strengthened arrangements are in place, remove 
individual validated license requirements for exports 
to CoCom countries, regardless of foreign availability. 
Once again, these countries are allies of the United 
States, and they abide by CoCom export controls for the 
same purposes as the United States. CoCom countries have 
every incentive to enforce the nonreexport certifications 
their domestic companies have given U. S. exporters.

(4) No controls at all should be placed on items
specifically covered by CoCom multilateral controls. 
CoCom countries can and should be trusted to abide by 
their international obligations.

(5) To the extent militarily significant technology 
can currently be acquired from CoCom countries 
by adversaries of the U. S., CoCom controls should be 
negotiated or strengthened. This course represents 
a much less harmful resolution to the problem than 
reliance on burdensome export licensing procedures which 
inhibit the competitiveness of U. S. exporters.

Pro-Western Countries. The U. S. government should attempt to negotiate 
bilateral export control agreements with stable pro-Western non-CoCom countries 
as similar as possible to CoCom agreements. Such negotiations would recognize 
that CoCom does not include all countries friendly to the interests of the United 
States. Where negotiations with a particular country are successful, no validated 
licenses should be required for exports to that country.

ADAPSO opposes as unncessary proposals to establish an Office of Strategic 
Trade, as well as proposals to transfer primary export administration responsibility to the 
Department of Defense. The problems said to justify these proposals - that export 
administration responsibilities are too widely diffused and that Department of Commerce 
employees have insufficient training and resources to carry out their responsibilities - 
would be better remedied by giving the necessary authority and devoting the necessary 
resources to the Department of Commerce. In addition to creating unacceptable 
uncertainty among exporters and their foreign customers, shifting responsibility away 
from the Department of Commerce would in the near term weaken U. S. national 
security because the new office would require substantial start-up time to become 
effective.

With respect to imposition of controls, the public should be given an opportunity 
to comment before additional export controls are imposed. Export controls can have a 
dramatic effect on the interests of U. S. companies. Technical Advisory Committees 
provide some information, but cannot represent the full spectrum of interested parties. 
The Departments of Commerce and Defense should be required to publish a notice of 
proposed rulemaking in the Federal Register before imposing new requirements, and to 
accept public comment in response to the notice as are other agencies promulgating new 
regulations.

In summary, ADAPSO supports the goal of improving U. S. national security. To 
the extent this goal is achieved by negotiating agreements with other non-Communist 
countries rather than by relying on burdensome export controls, the U. S. balance of 
payments will improve and jobs will be created at home.
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APPENDIX 11 

STATEMENT OF AEROSPACE INDUSTRIES ASSOCIATION OF AMERICA, INC
The Aerospace Industries Association of America, Inc. (AIA), the trade 

association representing the nation's major manufacturers of commercial, mili 

tary, and business aircraft, spacecraft, aircraft engines, helicopters and 

related components and equipment, appreciates the opportunity to express its 

views on the reauthonzation of the Export Administration Act.

In the last decade, U. S. sales of aerospace products have increased 

dramatically. From slightly under $4 billion in 1973, the industry's contri 

bution to the U. S. balance of trade climbed steadily to over $13 billion in 

1981. Figures for last year show a positive aerospace balance of $11.2 billion. 

Total aerospace exports in 1982 totaled $15.6 billion, down 11.5 percent from 

the previous year. These statistics reflect competitive challenges from abroad 

and the state of the world economy.

The ability of this industry to continue to employ large numhers of U. S. 

workers and contribute a large surplus to the U. S. balance of trade will depend 

on the size of future markets, primarily in the civilian sector, and on the 

ability of U. S. aerospace manufacturers to maintain their share of the inter 

national market in the face of stiffening foreign competition. Despite the 

current worldwide recession, we remain optimistic about the future of our 

industry. Over the next ten years, a civil transport export market of $75 billion 

is anticipated. Sales of corporate/business lets, commuter aircraft and hell-



1688

copters also are expected to increase substantially over the same period. To 

meet the growing challenges to the U. S. share of the international market, we 

need to insure that export controls and other trade inhibitors will not shackle 

the American aerospace industry in fair competition with foreign manufacturers. 

The stakes are high — not only for the aerospace industry but for the national 

economy as well.

As the attached study by Chase Econometrics/Interactive Data Corporation 

demonstrates, aircraft sales make a substantial contribution to economic growth, 

create jobs and produce tax revenues for federal, state and local governments. 

Export sales provide an expanded business base, resulting in greater economic, 

employment and tax revenue benefits. By generating these additional revenues and 

profits, export sales enable industry to invest in more sophisticated research 

and production facilities. Also, the economies of scale and extended production 

runs resulting from significant overseas sales lead to reduced unit costs and the 

ability to pass the resultant savings on to U. S. customers.

Reauthonzation of the Export Administration Act should have as its 

objective the striking of a balance: Between the need to use export controls for 

reasons relating to national security, foreign policy or short supply considerations, 

on the one hand, and the need to promote exports in order to reduce the foreign 

trade deficit, increase U. S. productivity and create additional jobs, on the 

other hand. Unfortunately, the trend in recent years has been toward the 

increased use of controls, without the appropriate balance of export development 

efforts. We have no quarrel with the findings and purpose section of the 1979 

Export Administration Act. We wholeheartedly endorse these objectives. We are 

concerned, however, about the interpretation and implementation of the Act, and 

believe that a number of changes should be made during the reauthorization process.
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Many AIA member companies are defense contractors, developing and building 

high technology products for the armed services. We are highly conscious of the 

need for the U. S. and its allies to maintain a technological lead over potential 

adversaries. Sustaining this effort requires expanding research and development 

activities, both within the government and through independent research and 

development by private industry. Existing technology that would make a truly 

significant contribution to the military capabilities of potential adversaries 

must also be protected. In this regard, the Militarily Critical Technologies 

List (MCTL) was originally mandated by Congress to

o Insure that certain industrial know-how, derived for commercial 

purposes but critical to the national security, not fall into the 

hands of an adversary nation,

o Shift the emphasis in export controls away from products and toward 

the control of know-how and related manufacturing equipment.

There is no question about our support for efforts to keep the most 

sensitive militarily-critical technologies out of the hands of unfriendly 

countries. The aerospace industry willingly has made substantial contributions 

of time, talent and money to help the federal government develop and review lists 

of military-critical technologies. In so doing, however, we emphasized that 

care must be taken not to embargo goods or technology available to our adver 

saries through other sources, without regard for this consideration, the imposition 

of controls for national security purposes could entail damage to U. S. economic 

interests. The aerospace industry also stressed that any list of militarily- 

critical items should reflect only truly critical items, that the control list
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should be kept to a minimum, determined to a great extent by the foreign 

availability of technology and goods, and that the application of restraints 

must be multilateral, since unilateral controls would leave the market wide 

open to U. S. competitors.

The current version of the MCTL includes far too many technologies, many 

of which contain end-products or elements of know-how which are not truly 

military critical. It needs to be drastically streamlined and reduced. More 

over, the foreign availability study called for in Section 6 of the Act has never 

been completed and, in fact, has received only cursory attention. We think this 

undertaking is critical to a balanced application of export controls, based on 

the MCTL.

The Coordinating Committee (COCOM) -- all NATO countries except Iceland 

and Spain, plus Japan — has developed policies and practices for the control 

of goods having a strategic military value to Communist countries, and makes 

multilateral decisions on controls. The U. S. and its COCOM allies share a 

mutual dependence for goods and technologies, and collective security. We 

believe the transfer of many products and technologies between COCOM countries, 

Australia and New Zealand and other friendly or non-aligned industrialized 

countries formally adhering to COCOM controls, should be deregulated, consistent 

with the need to prevent re-export of goods and data having a strategic military 

value. The Department of Commerce presently requires U. S. controls on re-export 

of products and technologies shipped to COCOM countries. The basic purpose of 

COCOM is to insure that controlled goods or technologies not be exported to 

adversary countries, regardless of their original source. Re-export from one 

COCOM country to another COCOM country, or to a country which has agreed to
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COCOM control guidelines for goods and data which have been deregulated, should 

not require export control since direct purchase from the U. S. is permitted. 

In addition, consideration should be given to initiating negotiations to elevate 

our "gentlemen's agreement" with COCOM to a binding treaty status. This would 

alleviate some of the re-export concerns which have surfaced.

The export of supporting data/components for licensed commodity exports 

has also been hampered by current export control requirements. In the case 

of the commercial aerospace industry, foreign buyers of American aircraft, 

engines, associated equipment and spares must often be provided with detailed 

information relating to the performance characteristics, installation, operation 

and maintenance of the product, such data are required to assure safety of 

operation, especially in crowded U. S. airspace. American aerospace manufacturers 

are often required to obtain specific validated licenses to export such technical 

data, that is, in addition to the licenses obtained for the export of the actual 

product. While license applications are rarely denied, the bureaucratic delays 

involved in obtaining assurances that the material will not be re-exported and 

the further delays in obtaining the actual licenses can be costly in terms of 

time, manpower and lost transactions.

In sum, AIA recommends the following changes to achieve deregulation of 

controls

o Create a special licensing group initially for COCOM countries, plus 

Australia and New Zealand for most high technology exports — requiring 

general licenses for the product and support data instead of validated 

licenses.

28-755 0-86-54
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o Extend the general license requirement to other friendly countries 

which have suitable enforcement mechanisms and with whom bilateral 

non-re-export controls have been negotiated.

o Remove U. S. controls ,on re-export of products and technologies 

between the aforementioned countries.

o Allow future, additional exports of bona fide spare parts and 

technical data under the original product license, provided that 

such exports to the country in question are not precluded by statute, 

e.g., the International Emergency Economic Powers Act.

FOREIGN POLICY CONTROLS

The Agreement on Trade in Civil Aircraft, negotiated under the General 

Agreement on Tariffs and Trade (GATT), seeks to remove barriers to trade in 

civil aircraft and parts. The aerospace industry endorses this trade liberal 

izing concept, but we believe that the interpretation and implementation of 

Section 6 of the 1979 Export Administration Act (Foreign Policy Export Controls) 

has left doubt and uncertainty both here and abroad regarding U. S. export 

practices.

Aerospace products have a very long, useful life and require the manu 

facturer's support over an extended period of time. A guaranteed flow of 

the spare parts, support equipment and technical advice is necessary to keep 

the product operating safely and efficiently. Without this support, aircraft 

would be grounded, resulting in lost revenues and foreign exchange and dis 

ruptions in passenger and cargo traffic. The industry's reputation as a reliable 

supplier is extremely critical to maintaining our competitiveness in the world 

market for aircraft and helicopters. Rather than "furthering significantly
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the foreign policy of the United States," the application of foreign policy 

controls has alienated our close friends and allies, and failed to change the 

policies of offending countries. There are concerns among potential customers 

that the product offered for sale may not be delivered due to U. S. export 

controls. There is also the fear that the U. S. manufacturer may be prohibited 

from supporting that product in the future, if the country of destination becomes 

the object of U. S. government disfavor.

As is the case with many other U. S. industries, a characteristic of the 

American aerospace industry is the availability of foreign substitutes for our 

products. Banning the sale of aircraft is counterproductive to the achieve 

ment of foreign policy objectives, as foreign availability is a fact of life. 

Our foreign competitors, although subject to certain governmental controls, 

are not restrained to the same degree as U. S. exporters. Our foreign sub 

sidiaries, joint venture partners and licensees are also frustrated when re 

stricted by U. S. government re-export controls. In cases where foreign sub 

stitutes do not already exist, U. S. foreign policy controls spur foreign 

manufacturers to develop capabilities to fill the void.

To ameliorate these trade problems, but retain the President's ability 

to react effectively in the foreign policy interests of the U. S., AIA proposes 

that the Export Administration Act be amended to

o Prohibit the use of foreign policy export controls in cases where 

foreign substitutes not subject to U, S. controls are readily avail 

able to meet the customer's performance requirements, 

o Prohibit the application of unilateral foreign policy controls to 

existing contracts...not just for 270 days, but for the term of the 

contract. This provision would acknowledge the concept of contract
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sanctity without denying the President the authority to use 

trade restraints to further the foreign policy objectives of the 

U. S.

Along with these policy changes, we recommend two new types of Compre 

hensive Operations Licenses.

o One would permit the transfer of goods and technologies normally 

subject to validated license requirements between a U. S. parent 

company and its divisions, subsidiaries, affiliates, program partners, 

licensees, and joint venture partners located in COCOM countries, 

Australia and New Zealand, and other friendly or non-aligned industrial 

countries adhering to COCOM controls, where there is a specific long- 

term project covered by a formal agreement which has been approved,

o The other would allow a company to prelicense the export of specific 

non-military products (e.g., civil aircraft and spares as certified 

by the competent civil airworthiness agency) to users in the above- 

described countries. No case-by-case review would be required for 

the export of an aircraft or normal spares to a government or private 

end-user in, say. New Zealand, although a validated license would be 

required for the export of an aircraft to China.

ORGANIZATIONAL STRUCTURE

Problems with the current organizational structure charged with adminis 

tering the Export Administration Act have led to proposals to create an inde 

pendent Office of Strategic Trade (OST). While AIA believes that implementation 

of the current Act has not been totally satisfactory, it does not support the 

creation of a new agency to carry out this task. The Commerce Department should 

retain its primary responsibility for export licensing. The current system pro-
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vides for the presentation of many views through the inter-agency review process. 

Legitimate business, economic, foreign policy and national security concerns are 

aired through inclusion of Commerce, State and DOD input. This system, while far 

from perfect, is preferable to the creation of a new agency with unilateral 

control. Further, there is no assurance that OST inter-agency review would be 

better than the review process now carried out under the Department of Commerce.

Transfer of current Commerce Department and State Department authority to 

the proposed OST is drastic and unnecessary. There are other ways to improve 

administration of the Act which would be far less costly and disruptive, yet 

achieve the same desired goals. One portion of the proposed policy for governing 

OST states that "determinations with respect to any export license application 

be made to the maximum extent solely by the Director." While this policy may 

speed up license processing, it undermines the opportunity for a full airing 

of legitimate concerns. AIA believes that delays In license processing can be 

corrected more effectively through steps discussed below. The ability to control 

exports is an extremely powerful weapon which must be used with extreme caution. 

Full knowledge of the impacts on national security, the economy and foreign relations 

is critical and can best be achieved through input from a variety of public and 

private sources.

Concerns regarding leaks of U. S. technology are valid, but do not warrant 

the establishment of a new agency. In testimony before the Senate Banking Committee 

on February 23, 1983, Senator Nunn said "Our current high technology export 

controls now require too many items to be controlled. Because the government 

tries to control too many items it fails to keep track of those high technology 

products the Soviets desire most." By identifying those truly critical high
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technology products which the Soviets want most and then concentrating on these 

items, the volume of export license applications could be dramatically reduced, 

permitting intensive scrutiny of the highly sensitive cases. While we have 

experienced problems with the creation of the Military Critical Technologies 

List and the Commodity Control List as discussed previously, we still believe 

this approach is an effective means of addressing national security concerns.

Narrowing the range of controlled products to only those embodying truly 

critical high technology would'

o Permit focus of U. S. government resources on a smaller group of 

items, thus enabling more effective control and providing greater 

national security.

o Reduce U. S. business and government paperwork.

o Result in substantial savings for both industry and government.

o Improve the credibility of the U. S. government as only truly 

sensitive technologies would be examined.

o Speed up shipments of low technology goods, thus improving business 

relations and the U. S. reputation as a reliable supplier.

Another organizational structure concern arises from the question of when 

jurisdiction passes from the State Department to the Commerce Department for 

products which have moved from military into commercial use. The present law 

makes it clear that products in civil aircraft certified by the FAA are not 

subject to control under the Arms Export Control Act (State Department), but 

does not address whether other products which may have gone into civil use, 

such as gas turbine engines for pumping and power generation. We believe that 

any product in standard commercial use — not just those in airplanes — should, 

by law, be subject solely to Commerce Department jurisdiction.
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Reauthonzation of the Export Administration Act is a critical issue-for 

the Aerospace Industries Association and its members since many of our customers, 

competitors and industry partners are located overseas. Our success in this 

complex international market will be greatly affected by U. S. export policy, 

including export licensing policies and procedures. We need to ensure that 

U. S. government decisions on export controls take into consideration the unique 

relationships of industries, such as aerospace, which compete, collaborate and 

sell on an international basis. The international nature of our business, and 

the dual uses of many of our products, create significant problems which must be 

addressed by the Export Administration Act. We stand ready to work with the 

Congress and other interested parties to resolve these issues.
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A CASE STUDY *

Methodology

In order to get an independent evaluation of the impacts on the U.S. 

economy of a change in aircraft exports, the Aerospace Industries Association 

asked Chase Econometrics/Interactive Data Corporation (Chase) to examine these 

effects.

Chase used its Macroeconomic and Interindustry Models to examine the 

impact of a SI billion increase in 1982 aircraft exports. Due to the long 

lead times in aircraft production it is assumed that enough sales have been 

made to cause a $1 billion increase of deliveries to export markets in 1982. 

Baseline for comparison was the Chase Long-Term Moderate Growth Scenario of 

November 1981. All monetary figures represent 1982 dollars unless otherwise 

stated. Direct and indirect effects were examined for the period 1982-1990. 

Assumptions,

Several key assumptions made in the study must be noted. First, since 

the $1 billion increase 1n aircraft exports is small relative to the three 

trillion dollar U.S. economy, it was assumed that the increase would have no 

significant impact on the general price level in the United States. Further, 

it was assumed that the increase in aircraft exports would have no effect on the 

magnitude of federal, state and local government expenditures for goods and ser-

vices.
In keeping v»ith the pattern of follow-on sales experienced in the market

fo- aircraft, aircraft engines and spare parts, it was assorted ^hat the initial 

ircrec.se of 51 b'.Vi.sr WDU'IS leai to -.ncrecses in export sales -for s:are_Eerts 

and foVow-on fleet salts in addition to tie -.itial seles, -rc-enentel exrc-ts

c rom a reoort on Tne Econoiric Impacts of Increased Airc'- e ; t Exccrts, orepjred- 
by Chase tconometrics/Ir.tei-active Data Corporation *or" th. Aerospace InduJt l- i€ 
Association, June 1?S2.
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TABLE 10

Export Assumptions
Annual Value of Aircraft and Parts Sales 

1982-1990

1982
1983
1984
1985
1986
1987
19E8
1989
1990

1.00
0.18
0.26

' 0.34
0.35
0.35

•0.35
0.28
0.20

Total 3.32

Source: "The Economic Impacts of Increased 
Aircraft Exports" prepared by Chase 
Econometrics/Interactive Data Cor 
poration, for the A1A, June 1982. 

NOTE: Components may not add to totals due 
to round!ng.
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FIGURE 6
Cumulative Sales Increase In 

Aircraft Exports
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Source: "The Economic Impacts of Increased Aircraft Exports" pre 
pared by Chase Econometrics/Interactive Data Corporation, 
for the AIA, June 1982.
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TABLE 11 

INDUSTRY EMPLOYMENT GAINS

Full Ttee Equivalent

(FTE)

Total
Job-Years

Annual
• . 1982-90 Average

Total' Employment

MAJOR IKDUSTRY IMPACTS
Transportation Equipment

Aerospace
Other

Finance and Services
Trade
Construction
Nonelectrical Machinery
.Electrical Machinery
'Transportation Services 
Fabricated Metals
Instruments
Primary Metals
Food and Beverages
Publishing
Communication Services
Chemicals
Rubber and Plastics
Agrvculture
Stone, Clay and Glass
Paper and Pulp
Textiles
Furniture
Lumber
Public Utilities •
Mining

148.4

46.25
44.20
2.05

"22.75
21.67
17.84
5.46
5.04

• 4.70
4.13
3.03
2.88
2.28
1.92
1.65
1.58
1.24
1.18

.94

.92

.65

.59

.56

.40

.30

16.49

5.14
4.91

.23

2.53 .
2.43
1.98

.61

.56

.52 

.46

.34

.32

.25

.21

.18

.17

.14

.13

.10

.10

.07

.07

.06

.04

.03

Xof Total
Ind. Enpl.

.02

.29

.90

.02

.01

.01

.03

.02

.02

.01 
,03
.05
.02
.01
.02
.01
.01
.02
.02
.02
.01
*
.01
.01
*
*

Source: "The Economic Impacts of Increased Aircraft Exports" prepared 
by Chase Econometrics/Interactive Data Corporation, for the 
AIA, June 1982. 

* Less than .01 percent.
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TABLE 12 
INDUSTRY OUTPUT GAINS

SHIPMENTS 
Tota.1 Annual 
1982-90 Average

X of Total 
Ind. Output

Total Output

Billions of 1982 dollars 

10.655 1183 0.03

MAJOR INDUSTRY IMPACTS
Transportation Equip

Aerospace
Other

Trade
Finance and Services
Primary Metals
Electrical Machinery
Transportation Services
Nonelectrical Machinery
Fabricated Metals
Construction
Food and Beverages
Public Utilities
Instruments
Petroleum Refining
Communication Services
Chemicals
Stone, Clay, Glass
Agriculture
Publ ishlng
Paper & Pulp
Rubber {.Plastics
Lumber
Furniture

5457.$
5066.4
391.5

1096.4
513.4
501.5
458.0
385.9
382.9
358.1
308.7
231.5
218.4
151.3
148.9
144.2
134.1
101.8
96.2
75.1
67.5
65.5
26.3 '
25.9

606.4
569.0
37.4

121.8
57.0
55.7
51.0
42.9
42.5
39.8
34.3
25.7
24.3
16.8
16.5
16.0
14.9
11.3
10.7
8.3
7.5
7.3
2.9
2.9

0.20
0.55
0.03

0.01
*
0.02
0.02

' 0.02
0.01
0.02
0.02
0.01
0.01

. 0.03
*

e.oi
0.01
0.01*
.01
.01

..01
*
.01

Source: "The Economic Inipacts of Increased Aircraft Exports" prepared by rh
Econometrics/Interactive Data Corooration, for tne AIA, June 19£2 

* Less than 0.01*



1982 Total

6HP 1.20 630
Consumption '0.29 3.01

Durables 0.14 0.63
Nondurable* 0.10 0.85
Services 0.05 1.53

Investment • 0.06 1.07
Nonresidential Structures 0.02 0.46
Nonresidential Equipment 0.01 0.25
Residential 0.00 0.12
Inventory Change 0.03 0.24

Het Exports • 0.85 2.42
Experts WO 3.27
Imports 0.15 0.85

Source: "The Economic Impacts of Increased Aircraft 
Exports" prepared by Chase Econometrics/ 
Interactive Data Corporation, for the AIA, 
June 1982

NOTE: Coxoonents rray not add to totals due to 
rounfiing.
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of one percent per year for spare parts were assumed for each year—1983 through 

1990,

Further, it was assumed that Increased follow-on fleet sales would amount 

to three times the value of the initial sale over a 20-year period with 75 percent 

of those sales falling during the 1983 to 1990 time period. This amounts to 

Increased follow-on fleet sales of $2.24 billion.

Table 10 shows the annual value of the additional aircraft exports assumed. 

Figure 6 depicts the cumulative effect.

Using these follow-on fleet assumptions is tantamount to assuming an 

Increase of $1 billion in export sales of a new generation of aircraft or sales 

of an older model to a new customer. An example of this might be the sale of 12 

767's and 16 757's to new customers, or the additional sale of 10 to 16 747's, . 

or 15 DClO-30's. 

Results

Using the assumptions and methodology described above, Chase found that 

an initial Increase of $1 billion in aircraft-related exports would add 44.000 

full time equivalent (FTE) man-years in the aerospace industry. As a result of 

supplier sales and the multiplier effects describer earlier, the total impact 

of the $1 billion increase would be 148,000 FTE man-years during the period 

1982-1990. Table 11 shows the division of these man-years into various indus 

tries. Both the total impact and the average annual impact are presented.

Total gross industry output, which includes both intermediate and final 

sales, follows a pattern of impacts similar to that seen in employment. Table 

12 depicts the distribution of the $10 billion total impact by industry.

The initial $1 billion generates a $5.5 billion increase in GNP over the 

period 1982-1990. Almost half ($3.0 billion) of this reflects increased con 

sumption resulting from the incremental direct and indirect wage earnings
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Investment increases Sl.O billion over the baseline case. The remainder of the 

S6.5 billion GNP increase is due to a $2 4 increase in net exports. The initial 

increase leads to a total gain in exports of $3.3 billion and the nearly $0.9 

billion increase in imports reflects the use of foreign-made aircraft components 

and other unrelated goods, such as those for individual consumption.

Table 13 shows the 1983 and total 1982-1990 Impact of aircraft exports 

on the U.S. GNP. As described above, such an increase 1n exports also has an 

Impact on government receipts and expenditures through personal and corporate 

income taxes, social security receipts, state and local receipts, unemployment 

compensation payments and government interest expense. The 1982 impact on 

government budgets, excluding interest expense, is $400 million. Table 14 

presents the cumulative effect for the nine-year period in both current year 

and constant 1982 dollars. The total reduction in the federal deficit, including 

interest expense impacts, over the nine-year period is $3.7 billion in current 

dollars or $2.4 billion in 1982 dollars.
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TABLE 14
IMPACT ON GOVERNMENT RECEIPTS 

AND EXPENDITURES

BILLIONS OF DOLLARS 
CURRENT CONSTANTJ s

Federal Receipts 
Personal Income Taxes 
Corporate Taxes 
Social Security Receipts

State and Local Receipts

Unemployment Compensation

Total Gov't Budget Impacts

1982

0.31 
0.11 
0.08 
0.12

0.04

-0.05

0.40

TOTAL 
1982-1990

2.17 
0.77 
0.50 
0.90

0.23

-0.30

2.70

1982

0.31 
0.11 
0.08 
0.12

0.04

-0.05

0.40

TOTAL 
1982-1990

1.64 
0.58 
0.40 
0.67

0.18

-0.24

2.05

Source: "The Economic Impacts of Increased Aircraft Exports' prepared 
by Chase Econometrics/Interactive Data Corporation, for the 
AIA, June 1982. 

NOTE: Components may not add to totals due to rounding.
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APPENDIX 12

STATEMENT OF THE U.S. COUNCIL FOR INTERNATIONAL BUSINESS
The United States Council for International Business is a spokesman for 

some 250 U.S.-based corporations on issues affecting international trade and 

investment. The Council represents most of the major U.S. exporters, as well 

as smaller firms whose performance in the international market is increasingly 

important to the strength of the U.S. economy.

The Council has had a long-term interest in export control policy and has 

been closely following the recent debate attending the imposition of controls 

on equipment for the Yamal pipeline Council views on that policy were 

presented to the Senate Foreign Relations Subcommittee on International 

Economic Policy last July 30th.

The Council wishes to emphasize the wide degree of serious concern in the 

business community about major failings in the foreign policy export control 

provisions of the Export Administration Act of 1979. This is not to say that 

other sections of the Act are unimportant or without need of modification. 

National security, short-supply, administrative and anti-boycott provisions 

are all important elements of the Act which require careful review. But if 

there is one urgent problem that has first priority in the business community, 

it is the need to revise the foreign policy export control provisions.

I. Foreign Policy Controls Do Not Achieve Foreign Policy Objectives

Foreign policy controls fall under the general category of economic 

sanctions imposed for non-economic policy objectives. The history of attempts
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to influence major national policies by means of economic sanctions, imposed 

either collectively or individually, is a history of failure. The British 

could not intimidate the American colonies with economic sanctions. U.N. 

sanctions barring oil shipments to Rhodesia did not influence the final 

outcome of that conflict. The most successful application of economic 

sanctions, by the OPEC oil cartel in October, 1973, has produced effects that 

are largely economic It has induced more serious attention to Arab policies 

and politics on the part of the industrialized countries, but it has not 

weakened U.S. support for the state of Israel. In short, the burden of proof 

lies on those who wish to demonstrate that economic sanctions can persuade 

other nations to change important national policies.

The most relevant examples for Congressional review are the recent 

attempts to use foreign policy controls by both Democratic and Republican 

administrations. The Carter Administration's foreign policy controls, which 

were multisectoral and included some high technology exports and grain sales, 

failed to bring any change in the Soviet Union's behavior in Afghanistan or 

elsewhere. Similarly, the Reagan foreign policy export controls involving 

pipeline equipment failed to produce any measurable effect regarding Soviet 

policies in Poland; this was the declared policy objective. Nor has there 

been any tangible progress toward an undeclared objective, to force a NATO 

consensus on economic transactions with the Soviet Union.

Not only are these recent failures demonstrable, they were predictable. 

All economic sanctions fail largely because of three characteristics. First, 

and most important, there is an almost immutable hierachy of national 

priorities such that no nation can afford to subjugate its policies to
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economic pressures and hope to survive long as a nation. Economic pressures 

have virtually no leverage on high-priority national policies, especially 

military and foreign policies related to a nation's security. The second 

reason for the predictable failure of foreign policy controls is that in 

today's global economic environment it is the rare case when one country 

maintains exclusive control over a certain technology, or when a substitute 

cannot be found in its stead. Even when controls are applied collectively, 

the target country is usually able to find alternative sources or otherwise 

make domestic adjustments. The chief examples are the Carter controls on 

grain exports to the USSR and the Reagan pipeline sanctions. In view of 

divergent national priorities and dependencies on trade, it is patently 

difficult to get even our allies to support foreign policy controls. Foreign 

policy controls almost never achieve their goal of denying the product to the 

targeted country in a way that modifies the behavior of that country At best 

they might cause some modest adjustments.

The third reason for failure is that economic sanctions inevitably bring 

economic costs to implementers. These costs in turn induce political 

pressures that lead to the removal of controls. The recent pipeline debacle 

illustrates how umlaterally imposed sanctions can exact enourmous tolls on 

relations between friendly states. It is unusual for democracies to maintain 

export policy controls for any great length of time as political pressures are 

set in motion that lead to their removal.

The combined effect of these three factors, particularly the firs.t, is 

that foreign policy export controls have only one practical effect, they send 

a signal. Such foreign policy instruments are not without value, particularly
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for a democratic society concerned about human rights, and for a nation that 

is the western leader against Soviet totalitarianism. The problem is that 

these instruments have been oversold as more than gestures, and there has not 

been enough attention to the wide range of symbolic alternatives which might 

include: downgrading diplomatic contacts, public chastisement, reductions in 

foreign aid, or selected cases of non-cooperation.

II. The Costs of Export Control Symbolism

Foreign policy export controls have short-term economic costs, usually In 

specific sectors; and these can be quantified to a reasonable degree. For 

example, the value of lost contracts in grain sales caused by the Carter 

response to Afghanistan is generally estimated at $2.4 billion. Another 

example is Caterpillar, who prior to 1979 supplied 85* of the Soviet market 

for pipe-laying machines. After the U.S. umlaterally banned the sale of 

pipe-layers to Russia, Komatsu of Japan took over 85% of the Soviet business. 

Caterpillar lost an estimated $400 million of additional export sales, plus 

$100 million for replacement parts. It cost some 15,000 man-years of 

employment.

Armco Steel was cut out of $100 million of exports when President Carter 

suspended licenses for export of a steel mill to Russia. Creusot Loire of 

France picked up Armco's share of a joint project with Nippon Steel. Armco 

had spent $6.5 million in negotiating expenses, now unrecoverable, and figured 

to get additional orders of $20-$30 million in spare parts orders, and to 

participate in the next phase of the plant development.
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A U.S. aerospace company estimates it lost $1 billion of orders in the 

Middle East because of U.S. foreign policy controls. Its customers no longer 

feel confident the company can guarantee delivery.

Preliminary results takeh from a survey being conducted by the National 

Association of Manufacturers show ten companies alone estimating that foreign 

policy controls cost them $1.5 billion of business since 1979

The total cost of foreign policy controls is hard to measure. For 

example, U.S. 1 companies not long ago had a nearly insurmountable technological 

advantage in oil field equipment. It was just too expensive for competitors 

to try to break into a market dominated by the U.S. industry. Then export 

controls blocked U.S. firms out of some markets, providing competitors with 

the opportunity to build up economies of scale and to test their own 

technology.

It is more difficult to estimate the secondary effects of lost sales in 

terms of impact on suppliers, shippers, and other related services. In 

practice these short-term costs are not sufficiently concentrated so that they 

are spread out among a few groups Such secondary costs tend to drop out of 

the political arena and policy evaluation.

There are also long-term cost, for the industry or sector and for the 

economy as a whole. These are largely unquantifiable because one cannot 

convincingly estimate the future value of lost markets, or of unfavorable 

climates for U.S. investment abroad and resulting lost investment returns, or 

of an erosion of technological competitiveness because of diminished joint
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venture possibilities and license swaps. It seems clear however, that there 

is erosion of competitive edge because foreign competitors find more stimulus 

for research and development. Ultimately these effects become long-term costs 

for the U.S. economy. In terms of lost business, tax revenues, jobs and 

competitiveness, these costs can be far greater than the more obvious 

short-term costs of export controls. It is evident that these kinds of 

long-term costs are greater for the U.S. economy today than ever before, and 

likely to become even more onerous as global economic interdependence grows.

There are two additional factors that militate against a serious attempt 

to weigh economic costs in the policy process. The first is the hierachy of 

national priorities referred to above. A sovereign nation, a President and a 

Congress will always perceive that foreign policy and national interests 

outweigh a limited economic loss. The thought is that such costs are often 

unavoidable; to give too much weight to these would be to abdicate 

responsibility for foreign policy. The business community realizes economic 

costs are sometimes necessitated by higher foreign policy priorities. 

However, in practice the hierachy of national priorities causes economic cost 

consideration to be systematically overridden—this is the history. Symbolic 

export control gestures are repeatedly made with enormous economic costs.

A corollary factor is that effective foreign policy must be flexible and 

capable of quick response. This means that policymakers will try to avoid 

lengthy cost evaluations or view such processes as de facto constraints on 

foreign policy. These are demonstrable behavior patterns which are not likely 

to change and should be considered in revision of the statute.
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III. Foreign Policy Controls Undermine Effective Foreign Policy

There are some legitimate questions about whether this kind of authority 

actually promotes sound foreign policy. First, it is evident from the 

historical pattern that foreign policy export controls are almost always 

lifted before foreign policy objectives are realized. This is because they 

are ineffective, costly to implementers and in practice can have little effect 

on the target country. In foreign policy terms the practical result is an 

inevitable flip flop of symbolic posture without attainment of policy 

objective. The flip flop in the grain sales policy to the Soviet Union since 

the Afghanistan sanctions and the zig-zag of pipeline export control signals 

between June and November 1982 are the major recent exhibits. Export control 

authority seems to guarantee contradictory signals which are counterproductive 

to sound foreign policy. They may be even more profoundly dangerous as the 

inevitable lifting of controls without results tends to signal acquiescence 

and weakness.

Second, national economic well being and the economic strength of the 

western alliance is a fundamental long-term element of national security. 

National economic security has been slighted in comparison to the attention 

given to military security. It is an essential and inseparable aspect of 

military security. Not only do the economic costs of export policy control 

undermine U.S. economic strength but, more significantly, such measures which 

are implemented without the cooperation of our allies can undermine the very 

fabric of western economic security and, ultimately, military security. The 

impact of the pipeline sanctions on the western alliance is well known. Trade 

policies which are normally more mundane matters in national priorities became
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a wedge that opened fissures in'the western alliance, pitting nation against 

nation 1n a no-win confrontation which the Russians would have quickly 

invented if it lay within their power to do so. This problem resulted from 

the extraterritorial provisions of the Export Administration Act. No one 

doubts that the maintenance of an economically sound western alliance is a 

stronger policy instrument than any short-lived symbolic gesture. A statute 

that permits such perversion of priorities clearly needs some revision. 

Changes to correct this problem are more important than the obvious need to 

limit the damage this authority does to the U.S. economy.

IV. Policy Recommendations

The economic costs and diplomatic futility of foreign policy export 

controls have long been know to the Congress. Indeed, in 1979 it was the 

expressed purpose of Congress to revise the Act to mitigate the negative 

impact of foreign policy controls. Two administrations of opposite political 

complexions have demonstrated that the 1979 revision is ineffective to this 

purpose. Now there is more evidence that this authority has negative 

consequences for foreign policy.

There are no simple legislative solutions. But one imperative is clear, 

revision of the statute must explicitly circumscribe Presidential discretion 

because the very properties that render foreign policy controls ineffective 

insure that administrations will again resort to these controls without 

sufficient regard to economic costs: paradoxically, the higher priority of 

foreign policy which insures that nations will not submit to economic
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pressures also insures that Presidents will tend to discount the economic 

costs of such policies.

One approach would be to limit authority to cases where the U.S. has the 

cooperation of other major suppliers, and also in cases fulfilling 

international obligations.

Another approach would be to proscribe foreign policy controls directed 

against the Soviet Union or the East Bloc which did not have the support of 

our NATO allies.

Still another possibility would be to Insure the sanctity of existing 

commercial contracts.

Finally, whatever the approach, the foreign policy extraterritorial 

provisions should be repealed. These are unworkable and harmful to sound 

foreign policy.
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APPENDIX 13 

STATEMENT OF NORTH AMERICAN EXPORT GRAIN ASSOCIATION, INC.

The North American Export Grain Association is an organization of 34 of 

the leading g>-ain exporters from the United States, responsiole, we estimate, 

for about 90 percent of the U.S. grain exports. Its members are both grain 

cooperatives and private stock companies located at various points in the United 

States, with grain handling and loading facilities, as well as facilities for 

transporting grain to ports throughout the country and abroad. We are, therefore, 

after the embargoes of the past several years, understandably concerned with 

the consideration being given to the renewal of the Export Administration Act, 

and we appreciate the open-minded approach taken by the Committee in its 

deliberations.

Although the proposed renewal deals principally with the exports of stra 

tegic industrial goods, grains and oilseeds are an extremely important element 

of U.S. export trade, and certainly one of the most important earners of foreign 

exchange for the U.S. And yet Government action in the markets has very seriously 

disrupted not only the export trade of grains, it has also hurt the domestic 

industries which depend on agricultural production and movement, such as farm 

machinery and implement manufacturers and distributors, the steel and chemical 

industries which supply agriculture, the retail industries which supply the 

farm conmumty, bankers who finance U.S. agriculture and depend on farm income 

for solvency, etc. This can be traced back to the U.S. embargoes and other 

restrictions or sanctions against sales of grain to principally the Soviet 

Union.
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Agricultural trade is an extremely important facet of the economic activi 

ties of each country, whether an importer or an exporter. Importing nations 

must be able to trade with exporters who are dependable suppliers, since their 

people require nourishment each day. If an importer deals with an exporter 

who proves he can cut off that stream, the importer must find others who do 

not and will not, and there are others who are able and available.

An interruption in the flow of exports is impossible also for an exporting 

country, for the exports are the siphoning off of the excess supplies inherent 

in agricultural production. No nation can afford an attempt to gear its produc 

tion strictly to its own domestic needs, for such an effort would assume control 

also of weather and the viability of seeds and other natural factors. Since 

this is impossible, it must aim at production higher than its own domestic 

needs, to maintain supply and price stability. It can do this only if it can 

export its surplus production. And it can continue to export only so long as 

importers continue to depend on it. This nation indicated that it had learned 

its lesson after its unsuccessful and costly embargo in 1973, yet it has con 

tinued embargoes on grain shipments, none of which has been successful but, 

nevertheless, quite costly. Agricultural leaders estimate, for example, that 

the 1980 embargo on grain sold to the USSR has cost the U.S. at least 

$40 billion. And this figure continues to grow.

The problem with grain embargoes is simply that although the United States 

is the world's largest grain producer and exporter, it is not the only grain 

producer and exporter in the world. Its free agricultural marketing system 

has helped it build its position, while more restrictive policies in other 

producing countries prevented their growth At the present time, because of 

the 1980 embargo, other nations are increasing their production and exports,
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whereas the United States is involved in an extremely deep and very costly 

effort to control its own production. The importers have simply turned to the 

United States' competitors for larger portions of their requirements. This 

has caused a sharp drop in the price of grain in the U.S., which means reduced 

income for U.S. farmers and the rest of the U.S. economy. This means losses 

not only with regard to the portion of U S. grain production which is not 

shipped, but also on the amount of revenue incoming from the reduced prices 

of the grain which is shipped.

We disagree with the statement presented by the Commerce Undersecretary 

for International Trade, who indicated before Congress that the grain embargo 

can lead to foreign policy gains We maintain that it actually leads to foreign 

policy losses when the country against which an embargo is imposed is able 

to obtain its supplies from other exporters. It not only prejudices even further 

the United States' relation with the importing country against which the embargo 

is imposed but with other importing countries as well.

Another harmful side-effect of agricultural export embargoes is that they 

distort the U.S. farmer's feel for the true world demand. This link with the 

demand for world trade is vital for U.S. agriculture, for it gives the U.S. 

farmer the proper price and demand signals which govern his agricultural produc 

tion decisions. At the present time the U.S. farmer lacks full contact, and 

U.S. Government efforts to supplement his income through artificial payments 

to reduce acreage are causing further distortion.

We urge, therefore, that the Committee not consider weakening restraints 

on the President's power to wage embargoes but consider, rather, means of 

strengthening laws which would guarantee agriculture the ability to exercise 

the greatest possible freedom Only in this way can it best satisfy national 

needs.
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APPENDIX 14

STATEMENT OF RONALD L. DANIELIAN, EXECUTIVE VICE PRESIDENT 
AND TREASURER, INTERNATIONAL ECONOMIC POLICY ASSOCIATION

Mr Chairman-

IEPA is a nonprofit group, founded in 1957-p-that has specialized 

in issues surrounding the U.S. balance of payments, trade, investment, 

taxation and raw materials questions. We are supported by a group of 

American companies representing a broad cross-section of industries 

involved in international business.

Set out below are some reforms that are warranted in the Export 

Administration Act of 1979. As a world trading nation, we depend upon 

foreign nations as markets for our goods and as suppliers for our 

industry here at home Our ability to trade effectively for an increasing 

share of the international market depends upon the competitiveness of 

U.S. exporters and investments overseas. Yet the costs and delays 

associated with licensing control over exports hampers our ability to 

do business abroad and a company's ability to function effectively with 

its subsidiaries. In addition, controls as applied in an East-West 

context can bring into question the reliability of American firms as 

trading partners. Finally, our control of exports is often applied 

with little assessment of a cost/benefit ratio which might cast a light 

on more effective and less damaging options that could be taken.
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Attached to this testimony is a paper on "U.S. Trade Controls 

as a Foreign Policy Weapon." Our study indicates that foreign policy 

controls do not work on a unilateral basis. In fact, they can succeed 

only where we possess a high degree of control over the supply of 

an economic valuable that can be withheld from others who cannot do 

without it and can neither find a substitute in the international 

marketplace nor produce it domestically. Nevertheless, where leverage 

can be exercised because of some degree of product control, it can be 

effectively used only where it has low public visibility The party in 

tended to be coerced through export controls is usually unwilling or 

unable to be seen as yielding to outside pressure, as in the case of 

the Jackson-Vanik Amendment, for example.

The most noted uses of foreign policy controls over the last decade 

have failed to give us the desired leverage which was the purpose of 

the use of controls in the first place. We have either hurt ourselves 

or caused unneeded friction with our allies. In an effort to stream 

line the EAA to eliminate cumbersome controls which either do not 

work or become self-inflicted abstinence harming U.S. export potential, 

reforms as suggested in H.R. 2761 must be made. We agree and endorse 

the proposed changes of the subcommittee bill and believe the Administra 

tion's proposals for tightening controls would do further harm to U.S. 

exports.

We believe that in the absence of multilateral agreement on 

export controls in individual situations, the U.S. should not uni- 

laterally apply the Export Administration Act for foreign policy 

purposes. However, at any time where controls are used, they should
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be subject to the process and conditions of the National Emergencies 

Act (P.L. 9M-112). Titles II and IV of that act contain the proper 

checks and balances of termination by congressional concurrent resolu 

tion and accountability and reporting, respectively. This maintains 

balance and transparency in Presidential actions

We agree that controls should not be retroactive on exports already 

under contract with a valid license. This prohibition should be applied 

to contracted goods and services just as mandated for agricultural 

products in the Futures Trading Act of 1982 (FTA). Thus, goods or 

services under contract should be shipped except in periods of declared 

war or national emergency. The Congress may want to reserve for itself 

a deciding voice here or may want to mandate this for a specific time 

period. If the latter, the period should be longer than the 270 days 

under the FTA. This would go a long way toward answering the question 

that has arisen of the U.S. being an unreliable supplier.

In any case where the EAA is used to embargo exports, there must 

be safeguards for those who have produced salable goods or services 

under contract and subject to a valid export license. We believe that 

compensation should be made for the full contract cost for goods and 

services denied export after a valid license has been obtained. The 

government would then take title to those goods already produced for 

possible use in aid transfers or for its own use. This would be 

analogous to the congressional mandate for payment to farmers under 

the Agriculture and Food Act of 1981 (P.L. 97-98). Thus, a cost would 

be added to the cost/benefit equation of the decision to use a trade 

embargo.
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We agree that extraterritorial application of export controls 

for all but national security reasons in a declared war or national 

emergency should be prohibited Further, goods already subject to 

the multilateral security controls should be allowed to be exported 

to COCOM countries and such goods should be allowed re-export among 

COCOM countries, unless there is a declared war or national emergency. 

This would apply to goods or technologies that are not considered 

militarily critical and for keystone equipment and materials. Under 

most circumstances, the manufacturing technology of sensitive items 

is the key to its transfer abroad Some of our hand-held calculators 

contain microchips that could be considered militarily sensitive. 

Yet, it would be impossible to control the purchase of such items 

at thousands of stores in the United States We could, however, 

restrict the transfer of the means to make and adapt such chips to 

military use more easily than controlling the end product.

With respect to the EAA's boycott provisions, we strongly believe 

that a double set of laws and regulations is not necessary for enforce 

ment At present, we understand that the regulations for the Ribicoff 

Amendment to the Internal Revenue Code (Section 999) are not uniform 

with respect to the EAA regulations. The Ribicoff Amendment was 

passed before Section 8 of the EAA concerning boycotts was added. 

During the debate on IRC Section 999, an important impetus for passage 

was that there were no specific prohibitions in any other law at the 

time. By mid-1977, however, the EAA was amended to include the present 

specific language of Section 8. We believe IRC Section 999 should now 

be repealed in deference to the EAA. Although Section 999 does not fall

28-755 O - 86 - 55
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under the jurisdiction of this committee, we hope that your report 

on H.R. 2761 could support this recommendation.

Section 11 (c) of the EAA dealing with civil penalties should be 

amended to allow for full consideration of the facts and circumstances 

of any violation. Specific language should be added to except the 

imposition of a penalty where the defendant can show by the facts 

and circumstances that the violation was not willful. There are now 

explicit internal rules that guide businesses dealing in international 

commerce. Sometimes these rules are broken unintentionally by a low- 

level employee The corporation through its own investigation 

forthrightly notifies the Commerce Department that such has taken 

place and that measures have been taken to assure it does not happen 

again. However, with this self-policing the company exposes itself to 

a civil fine for each infraction, even though a best effort was made 

to prevent a violation. We do believe a clear exception to a fine 

should be made in those cases at least on a first-time basis. But 

if a violation occurs at the same location (in the same office or with 

the same personnel) again, the penalty cannot be excepted.

Finally, Mr. Chairman, I would like to make a suggestion drawn 

from the Association's book, U.S. Foreign Economic Strategy for the 

Eighties, of which your staff has copies. In Chapter 3, we suggest 

the concept of a two-year "umbrella agreement" for East-West trade 

Absent a directly hostile act against an Alliance member, controls 

would not be imposed under the EAA on any nonstrategic product during 

the life of the agreement. That would ease concerns about the reliability 

of U.S. supplies, while still retaining some leverage on the conduct 

of the Soviet Union and its allies at the time of renewal.

The above suggestions, along with the changes made by your 

subcommittee, will create a more workable export control law that 

balances America's security needs with its international economic 

need to export
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U.S. TRADE CONTROLS AS A FOREIGN POLICY WEAPON: 
A SHORT DISCUSSION OF COSTS AND BENEFITS

Introduction

Recent decades have seen many examples by various countries of 

efforts to use trade, especially its denial, as an economic weapon 

and a source of political leverage. The United States has been 

among the foremost practitioners in this field, often generating 

controversy at home as well as abroad. Since the Export Administra 

tion Act of 1979 requires reauthorizetion during 1983, the staff of 

the International Economic Policy Association* felt that a brief 

review of successes and failures in U.S. trade control efforts, 

especially those imposed for foreign policy reasons, would be timely.

A nation's economic capabilities can be used as political- 

economic levers for a number of purposes: the first is persuasion, 

political pressure or pure coercion. This can be negative as in 

the Jackson-Vanik Amendment which granted most-favored-nation treat 

ment for the Soviet Union only on the condition that it liberalized its 

Jewish emigration policies, or positive as in the case of the proposed 

Caribbean initiative which proposes to give preferences to the area

* The Association is a nonprofit civic league which for twenty-five 
years has studied problems of U.S. trade, investment, finance, balance 
of payments and natural resource needs on an objective, nonpartisan 
basis. The Association has as members a select group of leading 
American companies with extensive international experience. Its ob 
jectives are to promote an inclusive, consistent foreign economic policy 
for the United States and to advocate policies and practices by 
business concerns and governments that will keep American trade and 
investment abroad in a state of good health and repute.
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for promoting private initiative. The second is to extract monopoly 

profit from market control over a highly valued product as in the 

case of OPEC. In addition, the Arab oil embargo was also motivated 

by coercive efforts to influence U.S. and other country policies 

toward Israel in the 1973 war The third is to impact upon another 

state's economic security, welfare, and capabilities but without 

attempting to specifically modify its behavior, as in economic warfare 

such as preclusive buying or embargoes. The fourth is to maintain 

beneficial relations with another country through a willing exchange 

among the parties of benefits. An agreement to exchange base rights 

for certain levels of military or economic aid may fall within this 

category. However, when concluded within a framework of common 

security interests, they become normal exchanges between allies, 

rather than a strict form of pressure.

Often these categories overlap, as in the case of the issue that 

arose in 1982 between the United States and Western Europe over the 

Soviet gas pipeline to Europe. That involved both economic denial 

for strategic reasons (with reference to the Soviet Union's hard 

currency needs and its military buildup) and political pressure due to 

the Polish situation. It also sought to deny the other side the 

economic leverage that might come from increased European dependence

^ In 1976 some members of OPEC announced that the cartel could raise 
oil prices if the industrialized states refused to meet the demands 
of the LDCs. A realistic discussion of this particular threat is 
provided by Robert W. Tucker, The Inequality of Nations (New York: 
Basic Books, 1977), pp. 116-23.

2 For a discussion of this issue as related to our five-year base 
agreement with Spain, see Timothy E. Schliecher, The Iberian Question 
(Urbana, 111.: The University of Illinois Press, 1981), p. 38.
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upon Soviet energy sources. The end result of that controversy, of 

course, was disarray in the Alliance, given the determination of the 

Europeans and Russians to go ahead regardless of U.S. disapproval 

and sanctions. It serves as a lesson in how Alliance diplomacy should 

not be conducted by all concerned

There is another category of cases in which the motivation might 

be summed up as frustration, a desire to make known outrage in some 

more tangible form than mere words. As one political scientist has 

noted, "There are international circumstances in which it may appear 

wholly inadequate for a government to confine itself to inveighing 

rhetorically against the conduct of another state and when it may 

consider it essential to demonstrate its disapproval by actions as 

well as words, even at the cost of some damage to its own country's 

interests — the acceptance of such damage in itself indicating its 

determination.

3 A respected international energy consultant has indicated that 
the pipeline project itself would not necessarily be conducive to 
the "Finlandization" of Western Europe, as many who oppose it in 
the United States claim. "No one should pretend that a sudden, 
permanent severance of Soviet gas supplies (to Western Europe) could 
easily be remedied. Without doubt, it would cause a serious incon 
venience to West European industrial and domestic gas consumers for 
weeks if not months. But the inconvenience would not give the Soviets 
massive economic and political leverage over West European gas importers. 
At worst, West European hardship would be small compared to the effects 
of an oil embargo instigated by the Organization of Petroleum Export 
ing Countries." Jonathan P. Stern, "Specters and Pipe Dreams," Foreign 
Policy No. 48, Fall 1982, p. 25. For the official opposing view, 
see "The Reasons Behind the Pipeline Sanctions," Department of State 
Bulletin. September 1982, pp. 30-36.

t Robin Renwick, Economic Sanctions (Cambridge, Mass: Center for 
International Affairs, Harvard University, 1982), p. 86.
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A number of examples in this category could be cited, ranging 

from economic boycotts or embargoes incident to military operations 

as in the case of the Falklands war, or the U.S. (and other country) 

boycott of the Moscow Olympics in 1980 due to the Afghanistan crisis. 

This "frustration" category also was evidenced by the effort to cut 

off American imports of Ugandan coffee during the regime of Idi Amin.

The effectiveness of such uses of potential economic power depends 

on a number of variables. One is dealing, essentially, with a contest 

of relative bargaining leverage. If one party needs the commodity in 

question badly, and the other is a sole or primary source, then the 

latter has the advantage, at least to the extent that he is willing 

and able to bear costs of his actions himself. But usually this is 

not the case. A classic example would be the OPEC embargo and subse 

quent price escalations at a time of heavy Western dependence upon 

Middle East supplies of energy where both demand and supply elasticities 

were low in the short term. Fortunately for the oil consumers, the 

cartel eventually overreached itself, producing both conservation 

responses and the economic viability of numerous energy alternatives. 

But for a decade, OPEC essentially controlled the world economy at 

a very large financial cost to those who were vulnerable to this form 

of pressure and the Arabs were able to wield their "oil weapon" with 

some success vis-a-vis European support for Israel.

The 1960's and 1970's have also shown that the control of wealth 

is not necessarily the same as economic power that can be used to 

further a nation's foreign policy. The less developed countries have
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often challenged the international trade and monetary order supported 

by the industrial states. The multinational corporations came under 

attack as uncontrolled instruments of wealthy nations. Yet these 

businesses became increasingly subject in their host countries to 

nationalization and to regulations enforced by the LDCs. The MNCs 

operational freedom, prices, profits, and technology transfers came 

under their foreign hosts' control. Thus foreign investments often 

represent hostage capital over which the host state exercises sovereign 

control.

Another distinction needs to be made between issues which have 

a relatively low profile, as opposed to those which are highly 

publicized. In the latter, the party intended to be coerced is 

usually unwilling or unable to be seen as yielding to pressure. 6 

Again, the example of the Jackson-Vanik amendment comes to mind. 

With quiet communications in private, there is at least a chance 

that the tradeoff sought might have been achieved. But when publicly 

acclaimed by various special interest groups as a "victory," there 

was no way in which the Soviet Union could appear to be caving in to 

foreign pressure on what they considered a domestic issue. It was

^ Robert G. Hawkins, Norman Mintz, and Michael Provissiero, Govern 
ment Takeovers of U.S. Foreign Affiliates: A Postwar Profile, 
Occasional Paper No. 7 (Washington, D. C.: Center for Multinational 
Studies, 1975), Foreword, pp. 15-17.

" For a good discussion of this, see Robert L. Wendzel, Internalional 
Relations- A Polioymaking Study (New York: Wiley, 1980), p. 195.
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better in their eyes to forgo the benefits of the MFN treatment they 

had long sought.

A matter that was handled more quietly was the bargaining that 

went on between the United States and the Soviet Union during the 

detente period. As Secretary Kissinger said in his memoirs:

"Our strategy was to use trade concessions as a political 
instrument, withholding them when Soviet conduct was 
adventurous and granting them in measured doses when the 
Soviets behaved cooperatively. In general, we favored 
projects that required enough time to complete for us to 
have continued leverage on Soviet conduct. We sat on the 
scheme for an American firm to sell gear-cutting machinery 
for a Soviet civilian truck plant on the Kama River for 
two years in the face of massive pressures from our 
economic agencies and the Congress; we received many 
threatening letters from individuals staunchly anti- 
communist until they saw profits in jeopardy. After 
the Soviets agreed to the May 20th compromise on SALT, 
the plan was quickly approved."8

This was a particularly interesting tradeoff, since it involved, 

on the one hand, economic interests of both sides, and on the other 

their respective detente and arms race positions. "Linksmanship" 

is thus at least as much an art as a science. 

The U.S. Case: A High-Cost Option

It is very difficult and probably impossible to do a comprehensive 

quantitative cost-benefit analysis of the numerous occasions on which 

the United States has sought to use its economic leverage under any 

one of the headings described previously. Here we are concerned

One of this paper's co-authors happened to be discussing some other 
issues with senior Russian diplomats in Europe at the moment when 
Soviet "acceptance" of the Jackson-Vanik amendment was announced in 
Western papers. Their reaction was violent: "Either this is a lie," 
they said, "or if it was accepted, it will promptly be denounced and 
repudiated in Moscow, or if accepted by the Politburo, its leadership 
will change, as those responsible will be fired." The underlying trade 
accord was indeed repudiated shortly thereafter.

8 Henry A. Kissinger, The White House Years (Boston: Little, Brown & Co. 
1979) , p. 840.
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primarily with controls applied for foreign policy reasons. The 

national security application, authorized under Section 5 (a) of 

the Export Administration Act of 1979 (EAA) is also a difficult 

category to evaluate, and no attempt will be made here, since the 

subject is covered at some length in the Association's U.S. Foreign
Q

Economic Strategy for the Eighties.

Under Section 3 of the Export Administration Act, the general 

policy is to use controls for three different reasons: strategic 

or national security, foreign policy concerns, and short supply of 

goods in the United States The latter has been used to limit 

such exports as soybeans, Western lumber, oil, and horses.

Some people believe that the use of the act to curtail overseas 

sales as an instrument of U.S. foreign policy has impinged negatively 

upon American industry and commerce, and has failed to confer real 

benefits on the country in that it has usually not succeeded in its 

foreign policy purpose.

While embargoes or controls have been used lately in relation 

to East-West trade, there have been many instances when they have 

been used on other issues. An example is the Rhodesian sanctions 

which were imposed by the United States after the December 1966 and 

May 1968 U.N. resolutions calling for economic sanctions. The U.S. 

authority was not, however, the EAA but rather the United Nations 

Participation Act of 191)5 (22 U.S.C. 287c) and Executive Order 11322

9 U. S. Foreign Economic Strategy for the Eighties (Westview Press, 
1982, pp. 153-157). Also see S. M. Rosenblatt, IESI, Contemporary 
Issues No. U, "East-West Trade in Technology: A Purpose in Search of 
a Policy," International Economic Studies Institute, Washington, D.C., 
1980.
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stemming therefrom. Nevertheless, the objectives were similar to 

foreign policy trade embargoes under the EAA which now allows for 

controls to carry out international obligations of the United States. 

In this case, the sanctions had some effect but were not insurmountable 

by the Rhodesian government. In fact, strategic chrome ores and 

other key minerals were being purchased by the Soviet Union and then 

resold at much higher prices to industrial nations including the 

United States. In 1971, the Congress passed the Byrd Amendment to 

the Military Procurement Authorization Act (P.L. 92-156) permitting 

the direct import of strategic and critical materials from Rhodesia. 

The difficulty in obtaining universal acceptance of the export 

embargo led to a more modified approach as reflected in the Byrd 

Amendment.

The most obvious and recent cases of government controls on 

exports have been those relating to agricultural products. Within 

the previous decade, Washington embargoed or suspended the sale of 

agricultural commodities on four separate occasions. In each case, 

which country and group really suffered from the measure? The record 

is fairly clear.

In 1973, President Nixon initiated the suspension of U.S. soy 

bean export sales, using the short domestic supply provisions of 

the EAA. The consequence was that domestic soybean prices proceeded 

to decline from $12 a bushel to $7 a bushel within three weeks. 

The measure also severely displaced external markets for this product.

10 U. S. Senate, "Grain Sales to the Soviet Union," Hearings before the 
Permanent Subcommittee on Investigations of the Committee on Govern 
ment Operations, U. S. Senate, 94th Congress, July 31 and August 1, 1975 
(Washington, D.C.: GPO, 1975), Appendix Three, p. 137.
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Japan, for example, turned to Brazil for new soybean production, 

thereby permanently damaging American export sales because, once the 

suspension was lifted, American exporters could not reacquire their 

previously established position in the market And even more 

damaging for the future, Brazil went on to become the world's second 

largest producer and third largest exporter of soybeans.

In October of 197M, President Ford requested the withdrawal of 

125 million bushels of wheat and corn destined for the Soviet Union.

Concurrently, the U.S. Department of Agriculture adopted a "prior
1 j approval requirement." The result was that the Chicago, Omaha,

Central Iowa, and Sioux City cash market prices of wheat and corn 

entered into a sharp decline -- wheat by 80C a bushel and corn by 

60C within a six-week period. Farm incomes declined as a result of 

this measure by an estimated 9 percent for that year Moreover, the 

Soviet Union was able to rapidly obtain wheat supplies from Canada, 

Australia, and Argentina, and some corn supplies from Greece, Argentina 

and, on the basis of transshipment, South Africa.

In the summer of 1975, in the middle of the growing season, 

President Ford once again ordered a reduction of sales to the Soviet 

Union. This measure amounted to an embargo of new sales of wheat, 

corn and soybeans. (During the same period, however, a loading boycott 

by American union-affiliated longshoremen was also in effect.) By 

early fall (October 1), soybeans had effectively fallen by $1 a bushel,

11 Ibid.

12 Ibid., p. 138.
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wheat by 50C, and corn by 30C.13 Once again, the traditional alterna 

tive suppliers, Canada, Argentina, and Australia, and in this case 

also France, were able to meet at least part of the Soviet Union's 

resulting shortfall ll*

As xf to prove George Santayana's claim that those who cannot 

remember the past are condemned to repeat it, the Carter Administration 

on January U, 1980 announced the "suspension" of sales of 17 million 

tons of wheat and corn to the Soviet Union because of the Soviet 

invasion of Afghanistan. (Significantly, however, a pre-existing 

8-million-ton commitment of grain sales under the 1975 five-year 

agreement was allowed to go forward.) The immediate results were 

that northern and central state corn cash prices declined between

32<? (Omaha) and 59£ (Central Iowa) a bushel, and the price of March
15 '"* 

futures declined by more than 40C. This, in turn, represented a

net decline in overall farm income for that year of 9 percent. 

The Carter Administration, however, was concerned about^the impact 

on farmers, given the fact that elections were forthcoming. Seventy- 

five percent of all exports to the Soviet Union as of that period 

were in the form of agricultural produce, which in turn was grown 

by 3 percent of the American population. Thus, the Carter

13 U.S. House of Representatives, "Grain Sales to Russia," Hearing 
before the Committee on Agriculture, U. S. House of Representatives, 
94th Congress, December 3, 1975 (Washington, D.C.: GPO, 1976), p. 17.

14 Ibid., pp. 21, 23.

15 U. S. Senate, "Embargo on Grain Sales to the Soviet Union," Hearing 
before the Committee on Agriculture, Nutrition, and Forestry, U. S. 
Senate, 96th Congress, January 22, 1980 (Washington, D.C.: GPO, 1980), 
pp. 34; 60.

16 Robert Paarlbert, "Lessons of the Grain Embargo," Foreign Affairs. 
Fall 1980, p. 131.

17 U. S. Senate, "Embargo on Grain Sales to the Soviet Union," p. 18.
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Administration's concurrent objective, unlike its Republican 

predecessors, was to make sure that this grain which was intended 

for the Soviet Union would not get back into normal market channels 

and thus maintain depressed commodity prices which would hurt the 

farmers. Consequently, the Administration proposed a three-billion- 

dollar plan to take the grain off the market and thereby keep it 

from affecting prices. But the plan itself had a flaw, as noted in 

the exchange between a Midwestern senator and the Agriculture Secretary 

below:

Senator Jepsen (R.-Iowa): Grain, when it is put on reserve, 
is not really taken off the market. In fact, contrary to 
that, it is always there, the shadow, the ax hanging over 
the market. Grain is not taken off the market until it is 
consumed. Is that an accurate statement?

1 RSecretary Bergland: That is accurate, yes sir.

Moreover, keeping the grain in storage would represent an accumula 

ting cost to the government that Senator Dole predicted would be in 

excess of $5 billion within the 1980-82 period. 19 Yet the Carter 

Administration had no other alternative to pursue once it made the 

fateful decision.

The expectation, of course, was that other countries would follow 

the U.S. position and also restrict grain sales to the Soviet Union. 

Indeed, the Administration launched a major diplomatic effort in 

this regard, but without real success. The Soviet Union was able

18 Ibid., p. 30.

19 Ibid., p. 32.
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to circumvent the embargo through both Latin American (principally 

Argentine) and European purchases. Most Western European countries 

were reluctant to engage in trade denial because they did not 

consider it an appropriate way of countering the Soviet military 

activities in South Asia. Bonn, for example, resisted American 

efforts to have the German government cease underwriting Hermes 

credit guarantees. As Chancellor Schmidt noted in a Bundestag 

debate at the time, trade with the USSR and Eastern Europe was 

considered by his government to be an important contributory element 

to stability in Europe.

Moreover, the Administration's weak but nevertheless expensive 

domestic attempts to maintain the price of wheat at an artificially 

high level were doomed to fail As Senator Boschwitz (R.-Minn.) 

indicated at the time, wheat, like most other grains, is a fungible 

commodity and therefore it is easily substitutable

... by rice, sorghum, barley, and by other commodities 
as well. You cannot embargo a fungible commodity either 
. . . there are available substitutes overseas and our 
domestic oversupply will decrease our consumption of 
something else. You simply cannot stretch the market 
place. 22

20 Angela Stent, From Embargo to Ostpolitik: The Political Economy 
of West German-Soviet Relations, 1955-1980 (London: Cambridge Univer 
sity Press, 1981), p. 238.

2^ Ibid. Also see a more extended version of this particular German 
point of view in Friedrich V. Kratochwil, "Revising Ostpolitik," 
World Politics. Summer 1982, p. 97-112. In addition, Thomas P. Korber 
notes this perspective's continued prevalence in France and the Low 
Countries in his "European Economies and the Russian Connection," 
The Journal of International Affairs. Fall 1981, pp. 23-39.

22 U.S. Senate, "Embargo on Grain Sales to the Soviet Union," p. 21.
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Thus, the 1980 embargo was reduced to symbolism overseas and economic 

pain at home. As Senator Jepsen (R.-Iowa) put it: "As far as I 

am concerned, the President pulled out his six-gun, shot the American 

farmer right in the foot, and then said to Russia, 'Take that'"1 ''

In order to insure against future economic uncertainties with 

on-again, off-again agricultural embargoes, the American farmer 

pressured Washington for legal remedies which would bring more 

certainty to their products trade. Under the Agriculture and Food Act 

of 1981, farmers whose exports are embargoed under the EAA must re 

ceive, in effect, 100 percent of parity unless all trade is embargoed 

with the country concerned. This would pay them for their sales loss 

due to embargo. Additionally, under the Futures Trading Act of 1982, 

those commodities under contract within 270 days of an embargo may 

be shipped except in periods of declared war or national emergency 

This provision addresses the sanctity of contract issue, since the 

U.S. farmer is becoming viewed as an unreliable supplier.

In spite of the economic and political costs which it would 

entail, the Reagan Administration also chose to ignore history and 

went ahead with the pipeline sanctions in December of 1981. Washing 

ton suspended the licenses granted to the Caterpillar Tractor Company

23 Ibid., p. 8. It should also be noted in this regard that several 
other commodities were embargoed besides grain. The almond growers 
lost over $9 million as a result of the embargo, but the Soviet Union 
managed to refunnel its almond imports from Greece, Italy, and Tunisia 
instead of the United States, thus creating a permanent market loss 
for the United States. Ibid., pp. 32-33. In addition, the embargo on 
phosphates caused a loss of over $UOO million to the United States 
and the loss of 2,000 jobs, primarily in Florida. The Soviet Union 
had immediately begun to search for permanent alternate suppliers such 
as Australia and Nigeria. U.S. Senate, "Embargo on Phosphate Exports 
to the Soviet Union," Hearing before the Committee on Commerce, Science, 
and Transportation, U. S. Senate, 96th Congress, February 19, 1980 
(Washington, D. C.: GPO, 1980), pp. 41-42.
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to sell pipelaying vehicles to the Soviets and to the General 

Electric Company for the export of turbine rotor sets to be used 

in the compressor stations of the Soviet pipeline. The estimated 

loss resulting from these actions amounted to approximately 2,200 

U.S. jobs in two critical sectors over a three-year period. ^ 

The Caterpillar contract was immediately obtained by Komatsu of 

Japan, whose pipelaying vehicles, even according to Caterpillar 

executives, are identical in performance to those of the U.S. 

company. For six months there was speculation about whether the 

licensing restrictions would be expanded to apply to the Western 

European firms manufacturing compressor stations under license from 

General Electric and using parts supplied by the U.S. company. On 

June 18, 1982, Washington extended its ban to cover the Western European 

licensees of G.E., Dresser and others, applying it retroactively to 

cover the period when the contracts were concluded. The Italians, 

French and British all acted to defy American will, in effect 

ordering their firms to proceed, and putting the U.S. firms in a 

position which the Dresser Company's president called "between a 

rock and a hard place," — damned in the U.S. for obeying a foreign 

order and damned abroad if they didn't. Although the punitive sanctions 

were eventually called off following some intense inter-allied diplo 

macy, serious and avoidable frictions were added to the other problems 

of the Alliance.

21* Jonathan P. Stern, "Specters and Pipe Dreams," Foreign Policy, 
Fall 1982, p. 21.

25 Ibid., p. 31
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Conclusion

The previous analysis suggests that economic coercion can be 

most successfully applied in areas of low visibility conflict 

and when highly concentrated control is maintained over something 

of high value to others. One can restrict exports of technology 

or high technology goods if, and only if, U.S. firms possess the 

technology uniquely If foreign producers hold either equivalent or 

appropriate technologies, and are willing to export them, then 

unilateral economic sanctions by the United States merely have the 

effect of making U.S. exporters lose business to foreigners. 26

Several other factors should be borne in mind. Technology is 

often easily replicated, against which patents provide only limited 

protection. Therefore, any control would be effective for only a 

limited period of time. Also, firms that are in the business of 

developing new technologies expect a high rate of return on their 

investment, and many obtain more than one-third of their return 

through foreign sales. Restraint on the export of technology could 

create a clear disincentive for investment in new technology, with 

a consequent loss of potential future benefits to the U.S. economy 

and U.S. competitiveness. In this connection, U.S. exports of 

manufactured goods embodying advanced technologies have consistently 

exceeded U.S. imports of similar goods over the past decade, and

26 This is not an idle issue. One recent report, for example 
indicated that over 80 percent of technology-oriented exports to the 
USSR by the United States over the last five years could, in one fashion 
or another, be obtained elsewhere in the West, albeit at a significantly 
higher cost in some cases See Paul A. Clements, "Repackaging Foreign 
Policy," Perspective Section, The Sunday Baltimore Sun. December 5, 1982, 
p. E3.
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have been a source of strength an the American balance of payments 

at a time when the overall picture was frequently less than encourag 

ing. Given the fact that the high technology sector is the most 

emphasized "growth industry" for this country even in a time of 

recession, it would appear self-defeating to unilaterally restrict 

exports of such technology. As has repeatedly been the case, foreign 

firms proceed rapidly to fill the vacuum and in the process attain a 

long-term market advantage in the product or commodity concerned. 

The consequence, illustrated by previous examples, is the extended 

maintenance of the detrimental effects of the initial action on 

U.S. exporters even after the restrictions have been removed.

Such costs must be accepted, of course, where clear military 

advantages would accrue to the Soviet Union, and there is support for 

strategic controls which are not overly broad and cover the so-called 

critical technologies. But with regard to unilateral American sanotiotis 

for foreign policy purposes, there is ample evidence of their harmful 

economic effects. Nevertheless, they do retain their proponents in 

both the academic and policymaking communities. Since the effects of 

highly visible economic coercion have not generally shown a positive 

economic utility in terms of weakening the target state fend/or 

modifying its behavior) commensurate with the costs, their justification 

reverts to the original political impetus for their implementation. 

The argument thus turns away from the relevant economic factors and 

centers upon the need for "projecting resolve" even in the face of 

negative consequences to the nation's economic interests, indeed with 

such costs being accepted as a reinforcement of U.S. disapproval.
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Arguments of this type have been advanced by the two key figures 

in the 1980 embargo: Agriculture Secretary Bergman and National 

Security Advisor Zbigniew Brzezinski; but they fail to recognize 

the extent to which domestic economic controversy can undermine the 

intended demonstration of "political will" and the "international" 

context within which all foreign economic policy must be formulated. 

To be sure, the ability to take independent political action goes to 

the heart of the concept of sovereignty, but the success of economic 

sanctions, as we have seen, depends on the extent to which the sanctioned 

commodities are unavailable elsewhere. If they are so available, then 

from a realistic perspective the argument noted above is reduced to 

legitimizing an emotional gesture.

Indeed, the aftermath of the 1980 U.S. grain embargo provides 

a real world example of the failure of the aforementioned argument's 

central premise: That coercive economic action, even if ineffective, 

at least provides a strong demonstration of a country's disapproval 

regarding a particular issue. The embargo hurt American farmers 

and the Soviet Union simply changed foodstuff suppliers while 

simultaneously increasing its military forces in Afghanistan. 

The U.S. action, not being effectively supported by some other 

grain-exporting countries, proved to be economically futile. It 

also failed as a demonstration of our displeasure since it was

27 U. S. Senate, "Embargo on Grain Sales to the Soviet Union," p. Ut; 
Simon Serfaty, "Play It Again, Zbig," Foreign Policy. Summer 1980, 
p. 9.
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discontinued in 1981 despite the heightened presence of the 

Soviet military in Afghanistan. On the other hand, the boycott 

of the Moscow Olympics by a number of countries may have been 

effective, not in economic terms but by carrying the message of world 

disapproval directly to the Russian people, who could not fail to 

note the absence of many leading teams. The modest U.S. sanctions 

imposed at the time of Argentina's invasion of the Falklands may 

also have been a useful signal that our "neutrality" had ended.

The expanded nature of the world economy no longer augurs well 

for the success of economic santions if they are pursued solely by 

one state. (Although this is recognized in the Export Administration 

Act's provisions on "foreign availability," the President can make 

a determination to proceed unilaterally.) As has been noted, coercive 

economic power can be derived only from a very high degree of control 

over the supply of an economic valuable that can be withheld from 

others who cannot do without it and can neither find a substitute 

for it in the international market nor produce it domestically. 

This is the basic lesson to be learned by those in the United States 

who advocate the employment of economic coercion in the realm of 

foreign policy. It is always tempting, because of the asymmetry of 

economic needs and politico-economic relations between East and West, 

to believe that economic leverage can induce political concessions 

from the East. The evidence, however, suggests clearly that the USSR 

will not make political concessions in areas of major policy conflict, 

especially where the conflict is publicly aired. It is usually quite
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capable of finding alternative suppliers for its economic requirements 

if one country alone practices trade denial.. Indeed, the Soviet 

Union restructured its own compressor and pipeline industry to 

negate the effects of U.S. sanctions, as well as finding alternate 

foreign sources. In addition to the costs to the U.S. economy must 

be added the political costs of major frictions within the Western 

alliance. For controls ultimately are applied to U.S. subsidiaries 

abroad, and such extraterritorial application has been a prolific 

source of intra-allied disputes Thus the use of trade controls as 

a foreign policy instrument appears to have resulted in a negative 

cost-benefit ratio in more cases than not
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APPENDIX 15

STATEMENT OF THE INSTITUTE OF ELECTRICAL AND ELECTRONICS 
ENGINEERS, INC.

TESTIMONY OF THE IEEE TECHNOLOGY TRANSFER COMMITTEE ON

THE EXPORT ADMINISTRATION ACT OF 1983

IEEE, an organization composed of members who serve both 
high technology industries and the universities that produce 
engineers and scientists who contribute the ideas, belleves that 
export policy is a major component of a "national technology 
pol icy." An effective national technology pol icy should balance 
national security needs with the economic need to expand U.S. 
exports and the U.S. share of world markets.

These views are based on the bel tef that the economic 
strength of the U.S. is a major element in the guarantee of our 
national security in addition to our military strength. They are 
based on the further bellef that we maintain our economic 
strength by producing a continuous stream of innovations and 
inventions. In short, we should facilitate rather than inhibit 
innovation by a tangle of regulations.

A key resource of the technological leader is lead time. It 
is essential that we capitalize on this resource, that we be 
quick to innovate and quick to capitalize and market.

The U.S. Activities Board of IEEE, after a year-long study 
of current efforts to impose new rules governing technology, 
concluded (1) that controls should focus on leading-edge tech 
nological know-how, not necessarily products, and (2) that effec 
tive implementation of controls should be instituted with an 
informed knowledge of the availabil ity of similar goods and tech- 
nologies in foreign countries. A copy of a position paper, 
adopted on Nov. 17, 1982, is attached as a part of this statement.
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IEEE also bel i eves that cooperation between the government 
and private industry in fixing and administering export controls 
is essential. As stated in its position paper,

The government should sol icit the professional counsel 
of knowledgeable non-government individuals in esta 
blishing joint advisory entities to evaluate specific 
technology items from the viewpoint of industry, commerce, 
and national security, and to review periodically 
these value estimates. Individuals who create the 
technology are well equipped to advise government on 
the importance of specific technologies and the 
appropriate, I imitations on their dissemination.

In general, we support many of the concepts embodied in two 
bills pending in Congress to renew the charter of the Export 
Administration Act. They are S. 397, sponsored by Sen. John Heinz 
of Pennsylvania, and H.R. 1566, sponsored by Rep. Don Bonker of 
Wash ing ton.

At the same time, we welcome assurances offered by the 
Administration that its legislative proposal is based on the 
bel lef that "Economic strength provides the foundation for our 
leadership responsibilities in the world." We welcome the state 
ment of Lionel Olmer, the Under Secretary of Commerce, that the 
Administration "is committed to strengthening and improving the 
effectiveness of COCOM." * We belleve multilateral controls are 
essential to an effective international trade position.

Dual-Use Items

Many electronic products for commercial end-use are controlled 
for reasons of national security. With some exception, most stra 
tegic or dual-use it ems require a validated license for export 
(except to Canada). We agree with conclusions reached by the 
GAO ** that the Iicensing requirements imposed for reasons of 
national security can be reduced substantially without affecting 
the integrity of the export control program. GAO has concluded 
that the present system is more a paper exercise than a control 
m echanism .

Testimony before the House subcommittee on international 
Economic Pol icy on April 5, 1983.

Report of the Comptroller General of the U.S., (GAO/ID-82-14 ) , 
May 26, 1982.
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Coordinating Committee for Multilateral Export Controls (COCOM)

Export controls, to be effective, must be multilateral. The 
instrument for multilateral controls, COCOM, should be 
strengthened and given additional technical resources to carry 
out its mission. We bel leve operational improvements could be 
achieved by bringing COCOM countries under a treaty framework to 
limit the ability of individual countries to make their own 
interpretations of the rules.

Military Critical Technology List

Many technologies developed for commercial use are more 
advanced than technologies currently used for military purposes. 
DOD relies increasingly on technologies developed for commercial 
purposes. The quality of commercial technology available to DOD 
from U.S. companies depends to a significant degree upon the abi- 
Iity of those companies to participate effectively in the free 
worId mar ket.

Therefore, every effort should be made to I imit the MCTL to 
only those technologies with clearly significant military impli - 
cations. At the same time efforts should be stepped up to 
decontrol those products which embody technology which has only a 
remote military significance and which is available from other 
industrial ized countries.

5/13/83
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ENTITY POSITION STATEMENT
IEEE

345 East 47th Street
New York New York 10017

(212) 705-7900
1111 19th Street NW

Washington DC 20036
(202) 785-0017

Subject

TECHNOLOGY TRANSFER IN THE UNITED STATES

"An Entity Position Statement is a document, developed to express an opinion by an 
IEEE entity on a specific topic, issued in the name of the entity it is distinguished 
from an IEEE Position Paper, which is issued in the name of the Institute to express a 
formal opinion '-From IEEE Policy 14 (1979)

IEEE Entity Initiating the Statement United sfates Activities Board

Need for Issuing Position on Proposed Federal Regulations and Plans

Intended Use u S ' s, Government Agencies, Media, and Industry

Initial Distribution Unlted states Activities Board

The Institute of Electrical and Electronics Engineers, Inc. (IEEE) has 
adopted a position on Freedom of Technology Transfer i attached> It Is the 
position of the IEEE United States Activities Board (USAB) that the 
situation in the United States In this regard can be substantially Improved 
U.S. government regulations concerning technology transfer, and their Imple 
mentation, should be designed to foster U S. leadership In scientific and 
technological development, to Increase innovation and productivity, and to 
support and maintain essential national security. The central thrust of 
U.S government policy should strongly encourage technological growth at a 
rate that ensures U S. technological eminence, and should not Impede such 
growth through excessive limitations on the flow of information within the 
technological community. USAB strongly advocates the significant changes In 
current practices described In the following paragraphs. Industry, acade- 
mla, Individuals and the nation will benefit from these changes.

Approval by IEEE Entity

E.J.Doyle
Vice President 
Professional Activities 11-17-62

Signature Name Title
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Inventions & Security Act, etc.) Responsibilities for clearly defined 
control and Implementation of technology transfer limitations should be 
established, Including the assignment of lead responsibility for each type 
of limitation of technology to a single administering government agency or 
office. Documentation of these responsibilities will correct the perceived 
splintering of responsibility among the Departments of State, Commerce, 
Defense, and Energy, with Input from several Independent agencies (CIA, 
NASA, NSA, etc.). Most Importantly, any limitations on technology transfer 
should be reduced to the absolute minimum requirements of the nation's 
Interests, and be administered In an efficient, equitable, and Intelligent 
manner.

The fo11owing gu1deI Ines are recommended

* Necessary restrictions should be focused upon leading- 
edge technologies, not necessarily products, and 
further be limited to those particular technologies 
that are critical to national security. Any limita 
tions imposed must be specific Broadness permits a 
wide range of interpretation that creates confusion, 
uncertainty, and the possibility of abuse.

* The government should solicit the professional counsel 
of knowledgeable non-government Individuals In esta 
blishing Joint advisory entities to evaluate specific 
technology items from the viewpoint of Industry, commerce, 
and national security, and to review periodically 
these value estimates. Individuals who create the 
technology are well equipped to advise government on 
the Importance of specific technologies and the 
appropriate, limitations on their dissemination

* Technology readily available within other nations
should not be included In any restrictive U.S. regulations. 
Counsel as to what technologies are In fact readily 
available In the world should be sought from the advi 
sory entitles proposed herein. The United States 
government should actively seek to expedite the pro 
cesses by which multinational agreements on joint 
limitations are reached.

* Decisions on clearances or denials should be rapidly 
obtainable In advance of any proposed transfer. The 
time-frame of these decisions should be commensurate 
with the requirements of industry, technical publica 
tions and professional meetings.

* Both the regulations and their application to the 
transfer of technology should be appealable In a 
direct and rapid manner. The appeal process should 
provide for professional counsel from knowledgeable 
non-government Ind1vi duaI $ through the advIsory ent i- 
ties described herein.
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* The administering government organ izat ion shouId be
responsible for identification of potential damage to 
nat tona I security, \ ncIuding justification of such 
identif ication.

* Pre-release screening of technical information by 
government sponsored organizat ions shou1d not be 
employed except in extraordinary cases. These cases 
should be selected only after consultation with 
the knowledgeabIe non-government mdividuaIs who 
constitute the advisory entities described herein.

* The eng r neering, scientific, and industria I community 
should be much better informed by the government than 
11 now is as to areas of techno logy considered sen- 
sitive and the means employed by competitor or adversary 
nations for improper acquisition of such sensitive 
technology

* ReguI at ions shouId not di scourage the participat ion of 
non-U S. citizens in U S. academic environments. 
Universities cannot be expected to enforce national 
security regulations unless explicitly required by a 
sponsor of a program that is accepted by the univer 
sity Admission to the U S. for study should be 
granted according to appropriate immigration criteria

It is the opinion of USAB that the adoption of the foregoing principles and 
guidelines will result both in the more rapid growth of U.S. technology and 
in improved national security
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APPENDIX 16
LETTER DATED APRIL 15, 1983, FROM WILLIAM D. CAREY, EXECUTIVE 

OFFICER, AMERICAN ASSOCIATION FOR THE ADVANCEMENT OF SCI 
ENCE, TO HON. DON HONKER

April 15, 1983

Honorable Don Bonker
Chairman
House Subcommittee on International

Economic Policy and Trade 
Room 702 
House Annex I 
Washington, DC 20515

Dear Chairman Bonker:

I am writing to you on behalf of the American Association for the 
Advancement of Science (AAAS), the world's largest general scien 
tific association with 140,000 individual members and 283 affiliat 
ed societies and academies of science. Since February 24, your Sub 
committee has been holding important hearings on the extension and 
revision of the Export Administration Act of 1979, which will auto 
matically expire at the end of September. I commend you for holding 
these open, exploratory proceedings which have been devoted to the 
application of export controls to international commerce and trade. 
However, because the provisions of the Export Administration Act are 
now being invoked to limit scientific communication—a use unantici 
pated by Congress when the statute was enacted in 1979 and amended 
in 1981—I strongly urge that this questionable application of export 
authority be addressed in the current extension and revision of the Act.

During the past two years, various government actions and statements 
have conveyed high anxiety regarding the acquisition of American tech 
nology by the Soviet Union and its Warsaw Pact allies. As a result of 
these concerns, we have seen more vigorous enforcement and stringent 
application of existing control authority being pursued to curtail this 
flow, including use of the Export Administration Act to limit or other 
wise chill normal and essential scientific communication activities in 
cluding unclassified research dissemination, publication, and exchanges 
in the open classroom and among scholars.
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The AAAS recognizes the need for appropriate national security safeguards. 
But we are deeply concerned that a broad interpretation of the Export 
Administration Act may seriously limit, on grounds of national security, 
the legitimate scientific communication process on which U.S. interests 
in scientific productivity depend. Clearly, the strength and safety of 
the Nation will not be maintained or improved if scientific and techno 
logical progress and innovation are inhibited as a result of overreaching 
security limitations on the dissemination of scientific Information under 
the Export Administration Act. As the National Academy of Sciences Panel 
on Scientific Communication and National Security (Corson Panel) concluded 
last September, the country's long-term national security is best protected 
through the continued vitality and achievements of its economic, technical, 
scientific and intellectual communities. Moreover, "science" and "national 
security" are not antagonistic to one another. Scientists and government 
leaders have and continue to demonstrate a broad appreciation of the national 
security concept, including not only military applications and preparations, 
but also economic, cultural, and other considerations.

With a view to making the Export Administration Act more comprehensible to 
scientists and to forestalling Its misapplication to unclassified scientific 
and technological information, I suggest the following modifications be made 
in the statute through legislative revision and extension of the Act.

First, section 3 of the Act regarding the declaration of policy should be 
modified by the inclusion of a statement that it is the policy of the Congress 
that traditional scientific communication activities of universities and the 
academic community, such as basic research, publications, and exchanges in 
the open classroom and among scholars, as a rule, are not subject to export 
control as long as the scientific information in question is not subject to 
security classification and is also available domestically This statement 
would provide that scientific information would not be subject to export re 
gulation unless security classification, government contract controls, or 
proprietary or trade secret restrictions limited its availability within 
the United States.

Second, in furtherance of the foregoing principle, section 4 of the Act re 
garding general provisions should be modified by the inclusion of a provi 
sion to the effect that unclassified scientific information that is available 
domestically should receive a general license (exemption) from the formal 
licensing process of the Export Administration Act and, in accordance with 
this exemption, basic scientific research information not clearly related 
to the national security shall not be subject to export control. The first 
clause derives from the National Academy of Sciences Panel Report on Scien 
tific Communication and National Security; the second clause is an adaption
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of language appearing in E.O. 12065 and E.G. 12356 establishing security 
classification policy and procedure. It would be helpful if the intent 
underlying this provision were explained in the report on the legislation 
amending the Act.

Third, in accordance with the above provisions, section 16 of the Act 
setting forth definitions of terms should be modified with regard to 
"technology." This term should be defined to reflect the above exemp 
tion of scientific information not subject to security classification 
and otherwise domestically available and should be cross-referenced to 
such provisions elsewhere in the Act.

If these provisions can be reflected in the statute, a balance can be 
struck that recognizes both the essential aims of safeguarding our 
security interests and the national interest in a strong, creative, 
and competitive scientific research capability.

Thank you for your consideration on these recommendations.

Sincerely,

WDC/ccsh

William D Carey 
Executive Officer
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APPENDIX 17

LETTER DATED APRIL 29, 1983, FROM ROBERT M. ROSENZWEIG, PRESI 
DENT, ASSOCIATION OF AMERICAN UNIVERSITIES, TO HON. DON BONKER

President

April 29, 1983

Rep. Don Bonker
Chairman, Subcommittee on International

Economic Policy and Trade,
Committee on Foreign Affairs 

434 Cannon House Office Building 
Washington, D.C. 20515

Dear Rep. Bonker:

I am writing on behalf of the Association of American 
Universities, an association of 50 leading research universities. 
Your subcommittee, we understand, is now considering a bill (H.R. 
2761) to extend and possibly revise the Export Administration Act 
of 1979, which expires in September 1983. This Act is of 
profound importance to the welfare, security and prosperity of 
the United States. We appreciate the opportunity to comment on 
matters of special interest to America's universities.

An issue of surpassing importance to higher education is the 
application of export controls to limit scientific 
communication--a use clearly not intended by Congress when the 
law was enacted. The peril to the country's scientific vigor in 
this highly dubious effort seems clearly to require that the Act 
be made explicit in this area.

The acquisition by the Soviet Union of significant elements of 
advanced technology in recent years has aroused substantial 
anxiety in some areas of government. As a result, serious 
efforts are being made to enforce a restrictive application of 
current authority so as to curtail the flow of goods and services 
to the Soviet Union from the United States and friendly 
countries. In the process some actions and much talk have 
emerged that would clamp burdensome and self-defeating controls 
on communication among scientists out of exaggerated concern that 
some bit of technical information would be lost to a potential 
adversary. Such efforts unless curbed will inhibit the conduct 
of first-rate scientific research and thus put this country at a 
much greater risk than any risk that arises from the ills 
controls are intended to cure.

Suite 7JO * One Dopant Cade » Washington, DC 200)6 • 202/466-iOJO
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Universities have served the country and the government well in 
time of war and peace. Moreover, the vitality of the scientific 
enterprise based in universities is a critical part of the 
foundation of our national security. We can scarcely afford to 
chill or inhibit it by ill-advised efforts to clamp costly and 
ineffectual controls on researchers' communication with each 
other.

There may, of course, be a need for limited and reasonable 
controls on the few truly critical areas of advanced research on 
technologies whose premature revelation might provide a military 
advantage to the Soviet Union. This matter has been studied by a 
responsible and knowledgeable committee of the National Academy 
of Sciences—the Corson panel on "Scientific Communication and 
National Security."

Their report, while emphasizing the rock-bottom need to sustain 
scientific productivity, does recommend an approach to protecting 
truly critical work while minimizing inhibiting tangles of 
licensing and bureaucratic interventions.

Because of this problem, I believe it is timely and important 
that a renewed, reissued or replaced EAA be made clear and 
comprehensible in its application to scientific information. The 
following changes would, I believe, accomplish that purpose:

Section 3 of the Act includes statements of U.S. policy. It 
should be amended to include a statement that it is the policy of 
Congress to sustain a vigorous scientific enterprise in American 
universities and that to do so requires protecting the ability of 
scientists to communicate by sharing research findings by means 
of publication, teaching and other forms of scholarly exchange, 
so long as the information is unclassified and available 
domestically. This would clearly preclude the application of 
export regulations to unclassified scientific information unless 
that information were restricted by contract, proprietary or 
trade secret restrictions.

Secondly, I suggest that the principle stated in Section 3 be 
given further clarity by granting an exemption or a general 
license for unclassified scientific information available 
domestically. Such a provision should also make clear that basic 
scientific information not significantly and directly related to 
the national defense is not subject to export controls. Some 
committee report language explaining the meaning of this 
provision would assure understanding of Congressional interest in 
this area.
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It may also be necessary to clarify and make consistent language 
in other sections of the Act to avoid confusion.

It is truly the case, in my judgment, that efforts to control 
scientific communication will damage our nation's welfare, 
prosperity and security, including our ability to compete in the 
contemporary world economy.

Thank you for your consideration of these suggestions. 

Sjmcerely yours,

^Robert M. Rosenzweig --*" 

RHR/tlw

28-755 O - 86 - 56
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APPENDIX 18

LETTER DATED APRIL 18,1983, FROM MICHIHIKO KUNIHIRO, MINISTER, 
EMBASSY OF JAPAN, TO HON. DON BONKER

A.prtl IS, 19<53

Congressman Don Bonker
Chairman
House Subcommittee on International Economic
'"olicv and Trade
434 Cannon House Office Bulldln",
Washington D.C 20515

Dear Congressman Bonker,

I am sending for your information a cony of mv letter to Congressman 
Stewart HcKinrey.re^ardin^ the rumor that Japan has raised the tariff 
on lazor equioment ""**"

If you have further Questions on this issue, I would be haoov to meet 
with you at your convenience

Sincerely,

Mlchihiko Kunihiro 
Minister
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EMBASSY OF JAPAN
2520 MASSACHUSETTS AVENUE N W

WASHINGTON DC 20008
(202) 234 2266

April 15, 1983

Congressman Stewart McKinney 
106 Cannon House Office Building 
Washington D.C. 20515

Dear Congressman McKinney

I am writing to you with regard to recent testimony you crave 
before the House Subcommittee on International Economic Policy 
and Trade, April 12, 1983, on the Export Administration Act

It has been called to my attention that during your testimony 
you mentioned that the Japanese Government had raised the tariff 
on lazor equipment. Since your statement, I have received con 
firmation from the Government of Japan that Japan has not raised 
the tariff on lazor equipment, nor are they contemplating such a 
move.

Optical fiber, digital audio discs and standalone lazor equip 
ment are the main items under lazor equipment. The tariff rates 
in our two countries are as follows.

Optical fiber 8.1% - Japan
14.7% - U.S. 

Digital Audio Discs 0.% - Japan
4.7% - U.S.

Standalone lazor equipment 8.1% - Japan
NA - U.S.

Also, as regards machinery which produces lazor equipment, we 
brought the tariff rate down to zero, April of this year. There 
is no intention of raising it at all.

I would be happy to discuss this issue with you further, at your 
convenience.

Sincerely

Michihiko Kunihiro 
Minister
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APPENDIX 19

LETTER DATED MAY 5, 1983, FROM HON. BILL SHEFFIELD, GOVERNOR, 
STATE OF ALASKA, TO HON. CLEMENT ZABLOCKI

May 5, 1983

THE HONORABLE CLEMENT J ZABLOCKI - ,
Chairman ' /
Committee on Foreign Affairs
United States House of Representatives
Washington, D C 20515 S

Dear Chairman Zablocki

It is my understanding that the Foreign Affairs Committee is 
currently considering reauthorization of the Export 
Administration Act With this in mind, I respectfully request 
that the attached position paper relating to the export of 
domestic crude oil be included in the official hearing record.

As you will note, the paper recommends that a limited amount of 
Alaskan Oil (200,000 b/D of existing production and future 
production) be authorized for export on U.S built tankers manned 
by American crews and subject to certain Presidential findings 
and a Congressional veto. Our analysis has led us to conclude 
that such exportation would be in the national interest for a 
number of reasons, including increased federal revenues, 
strengthened national security, accelerated domestic oil 
development, a better balance of trade, and the establishment of 
a better oil pricing mechanism for North Slope crude.

I appreciate this opportunity to express the State's position on 
this important matter If we can be of further assistance in 
your deliberations on the Export Administration Act, please let 
us know.

Sincerely,

BILL SHEFFIELD 
Governor

THE HONORABLE DON L BONKER
THE HONORABLE WILLIAM S. BROOMFIELD
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UILL SHEFFIELD

STATE OF ALASKA

WASHINGTON D C 
THE NATIONAL INTEREST IN OIL EXPORT

Suggested Approach There are currently several layers of 
statutory restrictions on the export of crude oil These 
restrictions were well intended, but they have not yielded 
beneficial results to our nation We are proposing that export 
restrictions be relaxed to permit the limited export of crude oil 
(200,000 B/D of existing North Slope production and future 
production) This export would occur on American built tankers 
using U S crews and maintained in U S shipyards We do not 
propose the repeal of the existing requirement for a Presidential 
finding that such export would be in the National interest 
(subject to Congressional veto) We feel this approach would 
produce very significant benefits to the United States

Benefits of Limited Oil Export

o A large increase in federal revenues Oil exports from 
Alaskato PacificRimnationswouldresult in significant 
transportation savings as the shipping route to those nations is 
shorter and more direct than to the U S Gulf Coast where one 
half of Alaskan oil is currently transported Depending on world 
market conditions, these savings could mean an additional $170 
million in annual windfall profit tax payments to the U S. 
treasury assuming export of 200,000 B/D

o Strengthened national security. Oil exports from the U S 
to ourPacificRimallieswould correspondingly reduce to the 
same extent their reliance on unstable foreign sources and the 
likelihood of a natural gas joint venture between the Japanese 
and the Soviet Union

o A more favorable trade balance between the U S and Japan 
and the U S and Mexico"" Should the Japanese purchase Alaskan 
oil, it would substantially reduce our $18 billion trade deficit 
with Japan Mexico has the ability to increase deliveries to the 
Gulf Coast which would help reduce its foreign debt, much of 
which is held by U S lending institutions In addition, 
authorization for limited exports could provide the basis for 
securing significant trade concessions from Japan and other 
Pacific trading partners (e.g automobile, agricultural imports)

o Increased oil production in Alaska The opening of new 
markersfor Alaskan oil will serve as an incentive for increased 
exploration and development of oil in expensive frontier areas 
It may also encourage additional investment in developing 
Alaska's oil, gas, and coal resources

o The establishment of an objectively ascertainable value for 
Alaskan oilLimitedexportof AlaskanoilwouldresultInan

HALL of the STATES—Suite 518—444 North Capitol Street N W —(202) 624-5858
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easily determinable price at Valdez (terminus of Trans-Alaska 
pipeline) This price is very important in the computation of 
federal and State taxes and is key to a dispute over oil pricing 
practices which involves the ability of independent refiners and 
marketers to compete with some of the major North Slope 
producers It would also help to avoid additional costly future 
litigation

Using this approach, these desirable goals may be obtained 
without penalty to US consumers and the U.S maritime industry

Much of the opposition to export of some volume of Alaska oil has 
been generated by arguments based on extreme assumptions. These 
include threats to national security premised on the exportation 
of all (1 6 million B/D) production of Alaskan oil, threats to 
the maritime industry on the assumption that foreign tankers 
would carry exported oil, and impacts on the American consumer 
based on the acquisition of higher cost replacement oil

These threats would not materialize under the State of Alaska's 
proposal

National security would not be compromised it would be 
strengthened.Strong support for limited (200,000 B/D) has been 
expressedEy the President's advisors at the National Security 
Council

The U S merchant marine industry would not be penalized as U S 
(Jones Act) oil tankers with U S crews would carry any export 
oilMerchant marineemploymentshouldactuallyincrease as new 
oil production results from incentives created by an export 
market

There would be no adverse impact on consumers as the price of 
oil, adjusted for quality differentials, is generally determined 
by the world oil market"! In a free market, replacement oil 
should be available on the Gulf and East coasts at the same price 
as North Slope crude Oil exchanges may be arranged which would 
have the net result of lowering transportation costs

It should be noted that current law permits the export of 
minimally refined products It is anomalous that this is 
permitted while crude oil may not be exported Approximately 
700,000 B/D of these products are currently being exported from 
the United States.

In summary, several very significant national benefits may be 
obtained by a relaxation of restrictions on oil exports. By 
utilizing the approach suggested here, the benefits of export may 
be obtained without incurring liabilities.
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APPENDIX 20
NEWSPAPER ARTICLES REFERENCED IN APRIL 12, 1983 SUBCOMMITTEE 

HEARING CONCERNING THE EXPORT OF ALASKAN OIL
[From Business Week, February 1983]

SELL OIL TO JAPAN' MAYBE
Under existing law, Alaskan oil cannot be exported, but the Reagan Administra 

tion wants Congress to drop this restriction so that it can use the oil in its trade 
negotiations with Japan (page 34) One idea under consideration is to offer to sell 
Alaskan oil to Japan and replace it in the U S market with oil from Mexico This 
maneuver, if carried out successfully, would make a healthy $4 billion to $6 billion 
dent in the U S trade deficit with Japan and, at the same time, give out southern 
neighbor foreign exchange earnings with which to repay its debts to U S banks It 
is an ingenious scheme but one that raises a number of critical problems On bal 
ance, if the Administration and Congress can remedy those problems, the plan is 
worth a try

The major objection to selling oil to Japan as a way of cutting our trade deficit is 
that it could easily mask the underlying cause of our trade difficulties with that 
country—its continued foot-dragging on allowing U S producers access to its domes 
tic markets The U S has repeatedly asked Japan to remove barriers that handicap 
U S companies trying to sell there, and Japan has promised repeatedly that it will 
do so But so far results are scanty Any undertaking to sell Alaskan oil to Japan 
should be made conditional on that country's agreement to carry out specific moves 
to open up its markets

In short, the Alaskan oil-sale plan will require careful structuring to protect other 
U 8 interests But if that can be done, the proposal has a lot to recommend it

[From the Wall Street Journal, January 1983]

LETTER TO THE EDITOR
EXECUTIVE DIRECTOR, 

ALASKA STATEHOOD COMMISSION,
Fairbanks, AK

We noted with great interest the Journal's editorial calling for lifting the ban on 
export of Alaskan oil to Japan ("Crude Question," Jan 12) Not only would lifting 
the ban help rectify our nation's deficit trade balance with Japan, it eventually 
would increase federal tax revenues from Alaskan oil by $1 2 billion to $1 8 billion a 
year, our research shows One would think that Congress and the Administration 
would jump to ease our country's budget deficits with extra revenue from Alaska's 
oil

JOHN DE YONGE

[From the Los Angeles Times, Jan 30, 1983]

GOOD REASONS FOR AN OIL SWAP
Oil produced in northern Alaska is a lot closer to potential markets in Japan than 

it is to the actual markets in the continental United States where it ends up Dis 
tance affects costs Alaskan oil could be shipped to Japan for about 50 cents a 
barrel That some oil costs about $1 25 a barrel to transport to West Coast refiner 
ies, and up to $5 50 a barrel to move to Gulf Coast ports American consumers pay 
for those high transportation charges

Japanese consumers similarly pay a high transportation premium for oil shipped 
from distant ports to their country Americans and Japanese could both have their 
energy bills cut somewhat if a reasonable oil swap could be arranged Some Alaskan 
oil that now goes to the lower 48 states could be sold to Japan in exchange for 
American purchases of some oil that Japan has contracted to buy from Mexico and 
Venezuela Each country could get what it needed, but at reduced delivery costs

The main barrier to such a mutually beneficial arrangement is a law first passed 
by Congress m 1974 and reaffirmed in 1979 The law says that oil from Alaska's 
Prudhoe Bay can be sold only within the United States Initially, this requirement 
seemed to be a sound safeguard The Arab oil embargo and long lines at gasoline 
pumps were things of vivid and bitter recency Dependability of future oil supplies
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was in the forefront of American energy concerns Congress wanted American oil to 
go to American markets

Under the whiplash of OPEC-dictated price increases, considerable changes have 
occurred since 1974 in both oil consumption and supply patterns in the United 
States Even before the recession, energy conservation and a shift to alternative 
fuels had worked to reduce significantly the U S demand for OPEC oil Meanwhile, 
purchases have increased from such non-OPEC oil producers as Mexico Far more 
security of supply exists now than did eight years ago

An oil swap with Japan would of course make the United States more dependent 
in some measure on foreign suppliers But there is no reason such a swap arrange 
ment could not carry an escape clause Any cutoff in supplies contracted for by 
Japan could trigger a suspension of the swap, with whatever Alaskan oil that had 
been earmarked for Japan being automatically recommitted to the American 
market

A change in the law to drop the ban on overseas sales of Alaskan oil would take 
some political effort That ban has acquired a powerful constituency in the form of 
the maritime unions Under a 1920 law—the Jones Act—all shipments between 
American ports must be made in American-flag ships, manned by well-paid Ameri 
can crews All the oil that leaves the southern Alaska port of Valdez for terminals 
on the West and Gulf coasts falls under the Jones Act Even though only some of 
the 1 5 million barrels of oil that run through the Alaska pipeline each day might 
be involved in a swap with Japan, the maritime unions would fight to keep the law 
from being changed

A second problem involves equity for the American companies engaged in north 
ern Alaska oil production Legally barred from selling this oil to foreign countries, 
Exxon, Standard Oil Co of Ohio and Atlantic Richfield Corp invested hundreds of 
millions of dollars in tankers to ship oil from Valdez to other U S ports In addition, 
the companies are under a three-year contract to move some of the oil going to the 
Gulf Coast through a pipeline across Panama, offloading from tankers on the Pacific 
side, reloading to tankers on the Caribbean side These investments, entered into in 
good faith, would have to be protected

Most Alaskan oil would of course continue to be sold in American markets even 
under a change in the law But some Alaskan oil plainly could be swapped with 
Japan to the benefit of American consumers, without detriment to the oil compa 
nies involved and to the financial gam of the state of Alaska, whose royalty pay 
ments on the oil produced from the land that it owns at Prudhoe Bay have been 
considerably reduced because of the high costs of transporting that oil to market

There would be far more gainers than losers in an Alaskan oil swap There is no 
good reason now not to clear the way for one

[From the Wall Street Journal, January 1983]

CRUDE QUESTION
When Japan's Prime Minister Yasuhiro Nakasone visits Washington next week, 

we hope he asks President Reagan when the U S is going to get serious about open 
ing the Japanese market to American products That's right When is the U S going 
to allow American goods into Japan'

Under the Export Administration Act of 1979, crude oil from the North Slope of 
Alaska must be sold within the United States Removing this export prohibition 
would simplify a Rube Goldberg system of oil transport and reduce the U S -Japan 
trade deficit, perhaps by several billion dollars

Every day, 1 6 million barrels of crude flow through the Alaska pipeline into 
tankers at the port of Valdez From there, 900,000 to one million barrels are trans 
ported to West Coast refineries, at a cost of about $1 25 per barrel Most of the re 
mainder makes an unnecessarily long and expensive trip—by tanker to the West 
Coast of Panama, through a pipeline or the Panama Canal to Caribbean tankers, 
and thence to the U S Gulf Coast, at a cost of $4 50-$5 50 a barrel

Without the export prohibition, one would expect much of the Gulf Coast oil to be 
sold to Asian countries, especially Japan For one thing, transport costs across the 
Pacific are about 50 cents a barrel For another, Japan wants to diversify its oil 
sources, to reduce its heavy dependency on the Persian Gulf Meanwhile, it would 
be advantageous for Gulf Coast refiners to purchase more crude from Mexico and 
Venezuela (transport costs about $1 per barrel), which incidentally could use the for 
eign exchange
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For the U S , exporting more oil to Asia, importing more from the Caribbean, the 
balance of payments would be a wash But trade tensions with Japan could be re 
duced The U S would have more leverage in asking the Japanese not to underwrite 
Soviet development of energy resources in Sakhalin And assuming 500,000 barrels a 
day of sales to Japan, at a wellhead price of $20, the U S -Japan deficit could fall by 
$3 65 billion

It isn't clear that Japanese refiners would buy that much, of course They have 
long-term contracts with existing suppliers, and their total demand for crude has 
been declining Meanwhile, U S oil companies will want to recoup the investments 
they have made—in tanker fleets, the $300 million Panama pipeline—under the as 
sumption that the export ban would continue But over time, it will make more lo 
gistic and economic sense to send Alaskan oil to the Far East than to the Gulf

The export ban was originally enacted as a result of heavy lobbying by environ 
mentalists who opposed the Alaska pipeline, and wanted to make sure it was built 
only for reasons of national energy independence But today, the ban is primarily 
supported by maritime unions Oil shipped across the Pacific would go in foreign 
bottoms, in the U S trade, under the Jones Act, cargoes must be carried in over 
manned U S -flagships with overpaid seamen

So perhaps, Mr Nakasone should ask Mr Reagan whether his trade negotiators 
will jawbone the U S Congress and domestic maritime unions as much as they press 
against the Japanese government In keeping the Japanese market closed, both 
sides are culpable

[From the Seattle Times, Feb 26, 1983]

NEW CALL FOR END TO U S EXPORT BAN
Frequent mention has been made in these columns of the illogic of the congres 

sional ban on the export of Alaskan oil to Japan We are happy to note that an 
increasing number of influential voices are joining in that chorus

Mike Mansfield, America's astute ambassador in Tokyo, long has argued for a lift 
ing of the ban Secretary! of State George Shultz advanced the same argument on 
his recent trip to the Far East

A blue-ribbon Alaska state commission recently advocated construction of an 830- 
mile natural-gas pipeline from Prudhoe Bay to the Kenai Peninsula to make Japan 
a customer of both oil and natural gas from the hydrocarbon-rich North Slope

Now comes a report from two well-recognized researchers for the Heritage Foun 
dation It notes that Congress could slice $1 5 billion from the budget deficit, greatly 
improve America's balance of trade with Japan, and make it altogether unnecessary 
to build the proposed $2 billion Northern Tier oil pipeline from Olympic Peninsula 
to the Midwest, simply by lifting the restrictions on the export of Alaskan' oil and 
gas

The report was written by Milton R Copulos, a member of the National Petrole 
um Council, and S Fred Singer, a former government official now on leave from the 
University of Virginia

They noted that removing the export restrictions would reduce the nation's deficit 
trade balance with Japan and other Far Eastern countries by up to $20 billion, and 
also would increase Alaska's revenues substantially They added

"The action could help break the impasse in trade relations with Japan and 
ensure supplies of energy to close allies who are very vulnerable to interruptions in 
the flow of Mideast oil "

One other point The new study found that the export of Alaskan hydrocarbons 
poses "no threat whatsoever to U S security "

It is time for this state's congressional delegation to join Alaska's in applying real 
effort to repealing the senseless congressional ban that stands in the way of making 
the most efficient use of the North Slope's vast energy resources
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APPENDIX 21
REPORT OF THE CENTER FOR STRATEGIC AND INTERNATIONAL STUDIES, 

GEORGETOWN UNIVERSITY ENTITLED, "ALASKA NORTH SLOPE OIL 
EXPORTS: THE PROS AND CONS"

SIGNIFICANT 
ISSUES + SERIES

ALASKA NORTH SLOPE OIL EXPORTS: 
THE PROS AND CONS

A Report of the 
CSIS Arctic Resources Project

by 
Jonathan B Stem

Foreword by 
Charles K Ebinger

About the Author

Jonathan B. Stem is research associate in energy studies at the 
Center for Strategic and International Studies. His particular 
focus is on Soviet energy and alliance relations, Arctic resource 
development, and OPEC and emergency planning. He received the 
M.S. in Foreign Service from Georgetown University School of 
Foreign Service. His book, The Soviet Bloc, Energy, and Western 
Security, was published by Lexington Books in the spring of 1983.
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Source The Alaska Statistical Review 1980, prepared by the Alaska Department 
of Commerce and Economic Development, p A-2
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Foreword

The following report was prepared to contribute not only to the 
debate now under way in the Congress but also to future 

discussions pertaining to the disposition of Alaska's frontier 
energy resources. The Center for Strategic and International 
Studies (CSIS) is not endorsing or advocating either argument in 
the debate; rather, we hope to clarify the relevant issues so that 
government and corporate decision makers understand better the 
dynamics of Arctic resource development.

The Reagan administration's unofficial statements in the spring 
of 1983 indicated it may propose amending the Export Ad 
ministration Act to remove those restrictions effectively forbid 
ding crude oil exports from the North Slope of Alaska. CSIS's 
Arctic Resources Project sponsored a seminar on "Differing 
Perspectives on Alaskan Oil Exports to Japan" on March 1, 1983. 
Dr. Roger Gale, a senior fellow at the Atlantic Council, addressed 
the beneficial aspects of permitting exports, while Rear Admiral 
William M. Benkert (Ret.), president of the American Institute of 
Merchant Shipping, outlined the negative consequences for the 
United States should exports be allowed.

This report is not a transcript of their remarks or a rapporteur's 
version of their policy preferences. Instead, Alaska North Slope 
Oil Exports: The Pros and Cons expands upon some of their ideas 
(and those of the seminar participants) and analyzes still other 
concepts in greater detail than a half-day seminar can allow. The 
report is geared to policy concerns and, to this end, frames issues 
looking toward realistic solutions. Finally, the terms "proponents" 
and "opponents" are used in a neutral vein: they simply refer to the 
different positions taken in reference to the question, "Should 
Alaskan North Slope oil be exported?"

Charles K. Ebinger
Director, Arctic Resources Project

Associate Director
CSIS Energy Programs

May 1983

vn
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Introduction

Significant quantities of oil were first discovered on Alaska's 
North Slope (ANS) at Prudhoe Bay in 1968. Approximately 

9.6 billion barrels (bbls) of oil were proven to be economically 
recoverable reserves. In 1983, about 8.5 billion bbls of proven oil 
reserves remain on the North Slope, with billions of barrels believ 
ed to exist in new on and offshore acreage.*

With world crude oil price at $1.80/bbl at the time of the 
Alaskan discoveries, the ANS fields were of limited short-term 
economic worth to the major oil producers responsible for the ex 
ploration and eventual production. The first price shock of 
1973-1974 (wherein Saudi Light prices jumped from $3.39/bbl to 
$11.28/bbl) made the ANS reserves much more economically 
viable.

A cost-effective transportation system first had to be designed 
to ensure that crude produced in an extremely hostile climate far 
from "Lower 48" markets would be capable of recouping very high 
production costs on a competitive basis. The competition from 
Texas and Persian Gulf producers was intense, owing to their less 
expensive marginal costs of production and to the increasingly 
sophisticated international transportation infrastructure that links 
tankers with crude and product pipelines and distribution centers 
in the more temperate climes.

No such transport or services infrastructure existed in Alaska, 
and the technologies necessary to produce and expand operations 
in the Arctic were still in their incipient phase. When the Organi 
zation of Arab Petroleum Exporting Countries (OAPEC) em 
bargoed the United States and the Netherlands and simultaneously 
engineered a sizable production cut in 1973-1974, the nation's first 
real energy crisis (but not its first energy scare) prompted a re 
newed effort to reduce U.S. oil vulnerability through a domestic 
"oil proliferation" program.

"The bulk of the remaining proven ANS reserves are located at Prudhoe Bay, 
the Kuparuk River Field, and the Arctic Wildlife Refuge
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The ensuing congressional debate found a host of diverse in 
terests joined in unison to keep the new ANS oil solely for U.S. 
consumption. Some became suspicious when the major oil com 
panies argued against building a lengthy crude oil pipeline stretch 
ing from Prudhoe Bay through Alaska and western Canada and 
then into the northern United States, fearing that the producers 
had a secret agenda for exporting the nation's frontier resource 
patrimony. The ANS producers instead proposed a more flexible 
route, one the diverse maritime interests would support because it 
relied upon the protected Jones Act tanker fleet: crude would be 
piped from Prudhoe Bay 800 miles south to the port at Valdez, 
where U.S. flag oil tankers would load the oil and complete the 
voyage south to the U.S. West Coast and the U.S. Gulf Coast, 
after transiting the Panama Canal.

The Trans-Alaska Pipeline System (TAPS) Authorization Act 
of 1973 enabled pipeline construction to begin with the stipulation 
that ANS output would be reserved for domestic use. The relevant 
provisions in the TAPS Act do not in all cases forbid exports; 
rather, exports are rendered infeasible because of the difficulty 
posed by meeting the objections raised in the legislative statutes, 
including but not limited to the TAPS Act, that have collectively 
been labeled "the exports ban."
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1
Legislative Impediment

The Export Administration Act of 1969 granted the president 
:he authority to impose export controls to deny the export of 

scarce domestic natural resources, including crude oil. The follow 
ing year U.S. crude oil production (exclusive of natural gas liquids) 
peaked at 9.6 million barrels per day (mmbd), and serious concern 
for continued economic expansion in the face of a worsening oil 
supply situation spread throughout Congress and the public.

The TAPS Act of 1973 reinforced the 1969 legislation by hark 
ing back to an early federal resource act. In accordance with Sec 
tion 28 of the Mineral Lands Leasing Act of 1920, crude oil 
transported through pipelines granted rights-of-way over federal 
lands (such as TAPS) is restricted from export. The 1977 amend 
ments to the Export Administration Act contain the same restric 
tion. Both those amendments and the TAPS Act further require a 
presidential finding that the proposed export would serve the na 
tional interest, and both allow for congressional review of the 
president's reported findings. In an identical exception, however, 
both statutes allow for exchanges of crude oil of like quantities 
with adjacent foreign states "for convenience or increased effi 
ciency of transportation."

The Energy Policy and Conservation Act (EPCA) of 1975 
directs the president to establish regulations restricting crude oil 
exports. Section 103(b) permits exceptions to be determined by the 
president based on the national interest, but the accompanying 
Senate conference report directs the president "to assume that ex 
emptions do not result in greater reliance on imports."

Several additional findings must also be considered. The TAPS 
Act requires that the proposed export not diminish the quantity or 
quality of crude oil entering the U.S. market. Further, the 1977 
Export Administration Act amendments and Section 7(d) of the 
Export Administration Act of 1979 specify (1) that the proposed 
export or exchange will benefit the consumer through reduced
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average refinery acquisition costs within a period of three months, 
and (2) that in case of an oil supply disruption, the proposed ex 
port or exchange will be terminated.

ANS crude may therefore be exported in accordance with a set 
of rigorous limitations. There is even an emergency provision, 
dating back to the Egyptian-Israeli Sinai II disengagement agree 
ment, to export ANS crude to Israel to meet that state's fuel re 
quirements should the need arise. There is also a stipulation in the 
TAPS Act (Title IV, Section 410) requiring a regionally-equitable 
distribution of ANS crude throughout the United States, which 
some have construed as another (albeit implicit) restriction on ex 
ports. Those who favor the removal of export restrictions face a 
difficult time defining how the national interest is served, how 
refinery acquisition costs can be lowered within three months 
primarily from the export of ANS crude, or how increased reliance 
on imports can either be avoided or rendered insignificant.
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2
ANS Exports: The Pros

The advocates of removing the several restrictions on exports 
have phrased their arguments in both a free trade and a sym 

bolic, foreign policy framework. The economic arguments do not 
rely necessarily on Alaska's oil resource base, but it has proven a 
good place to begin for proponents of exports.

Although it is true that Prudhoe Bay oil constitutes 90 percent 
of Alaskan oil reserves — about one-third of the 29 billion barrels 
of remaining proven U.S. reserves — and that total ANS produc 
tion is scheduled to decline from 1.6 mmbd today to an estimated 
low range of 400 thousand barrels per day (b/d) to 600 thousand 
b/d by the year 2000, it is also true that more than 50 percent of 
future U.S. oil discoveries is expected to be found at or near the 
North Slope (including offshore in the Beaufort Sea) and the Ber 
ing Sea basins off Alaska's west coast. The upper boundary 
estimates for Alaskan production reach beyond 2 mmbd. U.S. tax 
ation policies and world oil market scenarios clearly play a deter 
mining role in the calculation of future supply estimates, so it is 
not coincidental that those envisaging a tighter oil market with ris 
ing prices also tend to estimate high Alaskan production profiles.

Where will this new production originate? On the North Slope 
the Kuparuk River Field awaits full exploitation, as does the Arctic 
Wildlife Refuge, the Lisburne formation, and the Naval Petro 
leum Reserve. Offshore the most promising oil and gas provinces 
are located just north of Prudhoe Bay in the Beaufort Sea, where 
$2.1 billion in lease bids were auctioned by the Department of the 
Interior in October 1982; off Alaska's west coast in the Navarin, 
St. George's, and Norton Basins in the Bering Sea; and the 
Chukchi Sea and Bristol Basin along the Aleutian Island chain. 
Economically recoverable oil and gas reserves are estimated by the 
National Petroleum Council to range between 44 to 99 billion bar 
rels of oil equivalent The pace of oil recovery in the inhospitable 
Arctic primarily depends, therefore, not on the future discovery 
rate but on the future world oil price trend.
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There is an implicit assumption, then, made by proponents of 
exports that there is substantial Alaskan oil awaiting recovery and 
that future prices will be high enough to sustain new operations to 
keep the TAPS economically viable.

Proponents first argue that economic efficiency is advanced. 
Their argument is as follows: Were the market operating with no 
export restrictions, a portion of ANS crude would be exported to 
markets in East Asia, principally Japan. One must examine the 
domestic markets that are-now served in the Lower 48 to under 
stand why this is so.

Location ot Alaakan and Canadian 
Arctic CM and OM Acttvttlaa

Source Polar Energy Resources Potential, Report prepared for the Commit 
tee on Science and Technology, U S House of Representatives, 1976, p. 4
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ANS crude must be shipped pursuant to Jones Act regulations, 
which provide an exclusive monopoly to U.S. flagships for all 
domestic intercity shipborne freight. The transportation of ANS 
crude accounts for more than half the business conducted by the 
Jones Act tanker fleet. Proponents contend that the majority of 
Jones Act tankers, however, are aging, inefficient, and not com 
petitive with foreign flag vessels.*

There are two entry points for ANS production in the Lower 48: 
the U.S. West Coast and the U.S. Gulf Coast. The West Coast is a 
much closer terminus than the Gulf Coast and is a more desirable 
market for offloading ANS crude because of reduced transporta 
tion costs. Thus, a "West Coast price discount" has developed to 
enable ANS producers to market more of their crude on the West 
Coast. Current shipments of ANS crude entering the West Coast 
are placed at about 800 thousand b/d.

With ANS production at about 1.6 mmbd, there is now (and has 
been for several years) a "surplus" of another 800 thousand b/d 
that cannot be marketed on the West Coast. Fully half the ANS 
crude output is therefore marketed on the U.S. Gulf Coast. There 
is only one route for transporting the surplus: on Jones Act 
tankers passing through the Panama Canal or through the new 
81-mile Trans-Panama Pipeline and then to the Gulf Coast or to 
Caribbean refineries.** A less expensive and more direct transpor 
tation mode had been proposed — the west-to-east Northern Tier 
Pipeline, which in early 1983 considered a route change ter 
minating in Gushing, Oklahoma, rather than Clearbrook, Min 
nesota. But the sponsors of the project determined in April 1983 
not to reapply for construction permits previously denied them by 
the state of Washington.

'Proponents assert that the inefficiency stems from very high labor costs, 
direct tax subsidies for construction and operating costs, and indirect tax sub 
sidies from wellhead price manipulation by vertically integrated oil-and-tanker 
companies, allowing greater shipping costs to be offset against reduced wellhead 
net backs

"Larger tankers offload their cargo onto smaller tankers that then traverse the 
Canal and continue the voyage, or, since the opening of the Panamanian 
pipeline, oil is offloaded directly into the pipeline and then reloaded onto larger 
tankers on Panama's Caribbean coast



1775

Proponents argue that ANS crude can be better marketed in 
Yokohama instead of Houston. Using rough Figures, a com 
parison of transportation differentials between markets offers the 
following comparison:

TABLE 1

Valdez to Japan . . .... .. $0.50
Persian Gulf to Japan . 1.00
Transportation differential . $0.50

Valdez to Gulf Coast .. . . $4.00*
Persian Gulf to Gulf Coast . . 2.00
Transportation differential ..... $2.00

*With Trans-Panama Pipeline ($5 00 without)

The world oil market is here considered unitary, with prices set 
in the Persian Gulf affecting prices offered everywhere else There 
are of course quality adjustments, but a disruption in Persian Gulf 
production, for example, would have pervasive price effects 
throughout the entire system. Alaskan oil is no exception.

There is, then, an efficiency loss equaling $2.50/bbl (the dif 
ference between the most and the least expensive transport costs of 
providing oil both to Japan and to the Gulf Coast). From these 
equations, proponents argue, consumers everywhere lose because 
economic efficiency has been sacrificed, resulting in higher de 
livered costs to both markets. It is further argued that although the 
Valdez to the Gulf Coast route is just twice the distance from 
Valdez to Japan, transportation costs (as shown in Table 1) are 10 
times as high The bulk of this otherwise anomalous expense is 
directly attributable to Jones Act tanker costs, which do not com 
pete with foreign-owned tankers in U.S. trade.

Proponents argue that deficits will be reduced. Taxes are levied 
on Prudhoe Bay production by both the state and federal govern 
ments. The single largest tax is the federal Windfall Profits Tax 
(WPT), accounting for $0.52 of each "netback" dollar — the net- 
back being the wellhead price minus transportation and tariff 
costs. Federal corporate taxes are also levied against North Slope 
producers, as are state of Alaska royalty, severance, and income
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taxes. The oil companies are thus left with about $0.08 profit on 
each dollar of netback If transportation costs are reduced by ex 
porting ANS crude, then the wellhead netback (the basis for all 
taxation) will correspondingly increase. Increased WPT payments 
would follow, reducing federal deficits by billions of dollars each 
year. Debt losses approaching $2 billion from federally-insured Ti 
tle XI mortgage loan guarantees for shipbuilders and tax losses 
from ship operators and merchant seamen are essentially short 
term and will be countered by a much greater and longer-lived 
revenue increase.

Proponents argue thai exploration and production will be en 
couraged. Alaska royalty oil and new ANS production (including 
the outer continental shelf lease sales acreage) is exempt from the 
WPT. Exploration to prove up and later develop new reserves will 
be necessary to compensate for Prudhoe Bay's projected decline. 
Exploration and new production will be encouraged under an ex 
ports policy, because greater wellhead netbacks offered by exports 
will result in increased company profits (on the order of six times 
the amount now allowed per wellhead dollar). Japanese invest 
ment may also be expected to flow to the North Slope for in 
creased oil and gas exploration, as it has in other industrial sectors 
in Alaska

Proponents argue that the trade deficit with Japan will be re 
duced. If the entire West Coast surplus were exported to Japan — 
800 thousand b/d — at average quality-adjusted delivered prices 
of $28/bbl, the U.S.-Japan trade imbalance would be readjusted 
by more than $8 billion in the U.S. favor. However, it is much 
more likely that Japanese refiners would be unwilling to buy more 
than 200 thousand b/d of the heavier, more sour ANS crude — a 
figure that reportedly is under consideration as a vehicle for 
discussion in the U.S.-Japan Energy Working Group set up fol 
lowing Prime Minister Yasuhiro Nakasone's January 1983 visit 
with President Reagan. At exports of 200 thousand b/d, the 
bilateral trade deficit will be reduced by more than $2 billion a 
year. Rather than prompt the Japanese to be less instead of more 
forthcoming in other trade negotiations with the United States, ex 
porting ANS crude will meet insistent high-level Japanese requests 
for a strategic commodity and will thereby grant the United States 
additional negotiating leverage: Once Washington has conceded 
an important trade item, it will that much harder for the Japanese 
in good faith to refuse to open up its market further to U.S. goods 
and services. Presumably, proposed Alaskan liquefied natural gas
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and coal exports will meet with greater import receptivity as 
against U.S. competitors

Proponents argue that energy security is enhanced and U.S. 
foreign policy furthered. Foreign policy gains would accrue to the 
United States both in the strengthening of the U.S.-Japanese 
alliance and in meeting stated energy security goals. It is hoped 
that one additional element of the U.S. attempt to convince Japan 
to increase the number and range of naval patrols will stem from a 
new requirement to defend multiple tanker routes.

Allied energy security is enhanced because new ANS exploration 
and production is encouraged and because Japan will further 
diversify its import sources. It has been argued that much of the 
sudden rise in spot prices in 1979 can be traced to Japanese panic 
buying; the overwhelming majority of Persian Gulf imports in 
Japan's total oil consumption then and now dictates the need to 
offer Japan an alternative source of crude to help stave off a 
repeat of the 1979 crisis. Finally, proponents of exports argue that 
in an emergency, the United States would not be forced to choose 
between U.S. and Japanese needs As a member of the Interna 
tional Energy Agency (IEA), Japan will in any case be included in 
an emergency oil sharing program, and that agreement calls for 
imports of crude to be shared in a disruption, not domestic pro 
duction (in the most likely disruption scenarios). Some proponents 
of lifting export restrictions have also argued that ANS crude in 
sufficient quantities would dissuade growing Japanese interest in 
Soviet energy projects in Sakhalin and in East Siberia 

I The case for lifting the "exports ban" may be summarized as 
follows:

• economic efficiency will be served, lowering shipping costs 
and refinery oil prices over time;

• federal budget deficits will be decreased owing to an increase 
in WPT and corporate tax collection;

• more oil will be explored for and, one hopes, produced in 
Alaska, therby further reducing the world price;

• the bilateral trade deficit with Japan will be reduced by the 
sale of a very important commodity, inducing Tokyo to offer 
real quid pro quos in return,

• energy security and foreign policy objectives will be cor 
respondingly increased, further weakening the Organization 
of Petroleum Exporting Countries' (OPEC's) market power 
in both the short and long term

10
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In regard to the last point, two additional comments are usually 
offered: energy security in contingency planning is not dependent 
upon maintaining the 75 Jones Act tankers in peacetime, but in 
stead is more narrowly focused on the 26 tankers that are product- 
capable. Would it not make more sense to buy outright those 26 
tankers for $200 million rather than to subsidize the entire Jones 
Act fleet if the U.S. government is indeed worried about energy 
security? If smaller levels of exports are permitted or sought, then 
only a small percentage of tankers and seamen will be displaced.

The second comment pertains to OPEC: were all restrictions 
removed, it would not necessarily follow that similar import levels 
would match ANS exports to East Asia. In addition, inflated oil 
imports from Mexico and possibly Venezuela or the North Sea — 
the regions that most probably would increase their oil exports to 
the United States — must be considered differently than increasing 
U.S. dependence on the Persian Gulf or OAPEC. Encouraging 
additional Mexican production would put further pressure on 
OPEC-set prices while helping Mexico's current account deficit 
and debt burden.

11
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3
ANS Exports: The Cons

The opponents of ANS crude oil exports to Japan have gen 
erally framed the issue in the context of national security, but 

they pay attention as well to the economic component. There is a 
much greater concentration of interests opposing exports — prin 
cipally the maritime industry and organized labor — as against the 
more diffuse group proposing to lift the restrictions.

Just as export proponents suggest than an abundance of oil 
awaits exploitation in the far north, export opponents question 
how extensively and in what time frame future production will 
come on stream. It is by no means assured, they argue, that ex 
isting tax incentives will spur new exploratory and developmental 
investments when oil demand is so weak. Long lead times preclude 
sanguine thinking in this regard.

An export window of several years is the most confident assess 
ment. Would it not then set back foreign policy goals with Japan if 
the United States offered and then removed a strategic trade item? 
Furthermore, in regard to short-term trade negotiations, selling 
ANS crude to Japan would only encourage Japanese resistance to 
an expanded U.S. market penetration: Tokyo would point to the 
reduced trade deficit as evidence that bilateral trade is normaliz 
ing. Negotiations over beef, citrus, baseball bats, and other com 
modities would be held hostage to the "improving" terms of trade 
with Japan. The Japanese would probably not increase the range 
and number of their naval patrols because of a U.S. commitment 
to sell them some oil. In short, reduction of the U.S.-Japanese 
trade deficit would be temporary and therefore not structural.

The national security arguments are viewed both through a 
rnilitary and an energy contingency lens. There are several proposi 
tions that are put forth in these terms to thwart ANS exports.

Opponents argue that the United States will become more 
dependent on insecure foreign oil. The intent of Congress is clear 
from the body of legislation passed since 1969 — particularly in

13
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the TAPS Act of 1973 - that the United States not become more 
dependent on imported oil for the nation's necessary economic 
growth. Oil crises are cyclical in nature, and current thinking 
about the "oil glut" masks not only the hidden financial, military, 
and diplomatic costs of high import levels, but also the future pro 
bability that markets will tighten, further raising costs to con 
sumers.

The TAPS was built with the singular intention of marketing 
ANS crude in the Lower 48. Investments in transportation infra 
structure such as new tankers and the Trans-Panama Pipeline were 
made in good faith to help national defense requirements in an 
emergency and to ensure the domestic marketing viability of the 
ANS oil reserves. The goal in both cases was and remains the 
utilization of secure, domestic oil to advance economic growth and 
to encourage new production (up to 2 mmbd, the throughput 
capacity of the TAPS) to help lower world oil prices.

Opponents argue that the Jones Act fleet is vital to national 
security and will suffer under an exports regime. Some analysts 
have argued that the crux of the exports debate actually turns on 
one's disposition toward the Jones Act: those favoring exports are 
accused of attempting to scuttle the act, and those opposed are ac 
cused of attempting to save it. (Both perceptions apparently 
engender equal and mutual antagonism.) The demise of the Jones 
Act tanker fleet will be hastened with exports because of the large 
number of ships and seamen directly and indirectly participating in 
the Alaska trade. Estimates of laid-up tankers range as high as 
35-40, depending on export levels, with more than 5 million 
deadweight tons displaced. The displaced tonnage could not then 
be recalled in an emergency; these tankers would be scrapped and 
therefore unusable for military sealift requirements on short 
notice. Altogether, 20 thousand workers could lose their jobs.

Opponents argue that the price to the consumer will be raised, 
not reduced, with exports. In addition to nearly $2 billion in 
federal loan guarantees (mentioned above), which could well be 
lost were sizable export levels permitted, consumer prices will be 
raised should ANS exports commence. ANS crude as well as other 
domestic oil of similar quality (for example, West Texas Sour) 
have been priced several dollars per barrel lower than competing 
foreign crudes. Opponents argue that either Saudi Light or slightly 
heavier imported crudes will offset ANS exports entering the U.S. 
Gulf Coast. Prices at the refinery gate will therefore be more ex 
pensive. Additionally, tanker rates do not set the U.S. oil price, so

14
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placing the blame for "higher-than-otherwise" prices on the Jones 
Act monopoly is a mistake.

The federal deficit drain will worsen because of the price dif 
ferential between domestic and foreign crudes in filling the 
Strategic Petroleum Reserve (SPR). It is cheaper to fill the SPR 
with ANS crude than with comparable foreign crudes. Finally, na 
tional security is strengthened by using ANS crude in an emer 
gency in a manner complementary to utilization of the SPR: surge 
production will help offset sudden spot price increases. This can 
not be accomplished if there are too few tankers to get the crude to 
market in time to counter market panic. With exports, it could 
take as long as 90 days to get ANS crude back into the U.S. 
transportation system. It is also a problem of working at cross- 
purposes by filling the SPR with imported oil while exporting ANS 
crude.

Opponents argue that economic efficiency based on transporta 
tion is not at issue. The transportation comparison made by pro 
ponents of exports is misguided, according to export opponents. 
ANS crude exported to Japan from Valdez will be replaced with 
Persian Gulf oil exported to the Gulf Coast; that change in routing 
will constitute a 20 percent increase in sea mileage over the present 
system of Valdez to the Gulf Coast and the Persian Gulf to Japan. 
The savings in an export regime flow from using foreign flag 
tankers

The Congress, however, has determined that the U.S. Merchant 
Marine plays a pivotal role in national security planning and 
therefore deserves economic protection as a national defense asset. 
In addition, transportation savings and increased federal and state 
revenues from an exports policy, as mentioned earlier, would be 
offset by a number of countervailing losses, including losses from 
investments in the Trans-Panama Pipeline (in addition to foreign 
policy losses with Panama); in "compensation purchases" for the 
SPR; and in the lost shipbuilders' debt and maritime tax income.

Summarizing the anti-exports position, the following points are 
salient:

U.S -Japanese foreign policy gains will not be measurably 
improved and will be negative if ANS exports prove to be 
short-lived;
The U.S.-Japanese trade deficit will not be addressed struc 
turally and will therefore not be improved for the long term;

15
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The United States will become more dependent on OPEC
crude,
The Jones Act fleet, vital for national security, will suffer
grievously under an exports regime;
The price to consumers will be raised with exports, because
more expensive OPEC oil will enter U.S. markets;
Economic efficiency is not at issue; substantial financial
losses will accrue that have not been adequately measured by
the pro-exports group.

16
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Conclusion

The purpose of this report is not to choose sides and argue one 
position over another in the ANS exports debate. The pros and 

the cons should instead be read as if presented by those favoring 
each course of action. The many arguments presented above have, 
in fact, been distilled and condensed from the growing body of 
partisan studies, issue briefs, and testimony publicly available. The 
collective weight of either the pros or the cons will soon determine 
which policy will be adopted; by clarifying the arguments and 
assembling them in one report, CS1S hopes to expedite the policy 
process and contribute to informed decision making
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APPENDIX 22

LETTER DATED FEBRUARY 28, 1983, FROM LLOYD ANDERSON, EXECU 
TIVE DIRECTOR, PORT OP PORTLAND, TO HON. DON BONKER

Honorable Don Honker
U.S. House of Representatives
434 CHOB
Washington, DC 20515

Dear Don:

With the pending expiration of legislation which—bans—the—gxport of 
^^^^^skgn^^^^M^ felt it appropr^aTe^To^^ring to your attention the^^^"""" 

potential impact not renewing this legislation would have on the 
Northwest, particularly at the Portland Ship Repair Yard.

As the attached report indicates, the potential negative impact on the 
Portland region of allowing U.S. oil to be exported is estimated at 
$716.5 million in lost jobs and revenue at the Portland shipyard.

Legislation has been introduced to extend the provisions of the 
current prohibition (H.R. 1197) and we would encourage your 
cosponsorship of this legislation and active support of its passage.

Please call if you have any questions or would like additional 
information.

Sincerely,

Lloyd Anderson 
Executive Director

Attachment (1)

cc Oregon Congressional Delegation

11B558

Ol'ices also in Pasco Washington Chicago Illinois New York NY Washington DC Hong Kong Mania 
Seoul Singapore Sydney Taipei Tokyo London
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2-10-83 

EXPORT OF ALASKAN OIL

Current Status

The Export Administration Act of 1979, which prohibits export of 
Alaskan crude oil, expires September 30, 1983. The domestic transport 
of Alaskan oil has become vitally important to the survival of the 
United States marine community and the Portland Ship Repair Yard in 
particular. In addition, Alaskan oil has furthered a national objec 
tive of lessening our vulnerability to foreign supply disruptions, a 
goal also being pursued by Japan.

Japan's Prime Minister Yasuhiro Nakasone met with President Reagan two 
weeks ago. It has been reported that he restated Japnn's desire to 
also lessen its energy vulnerability by importing about one-third of 
Alaska's daily oil production. In a noncommittal way President Reagan 
assured him that the export ban would be reconsidered as the current 
law expires September of this year. The last time the merits of per 
mitting export of Alaskan oil were considered was in October and 
November of 1981. The proposal originated principally from the Office 
of Management and Budget as a method of increasing Federal revenue 
through the windfall oil profits tax. The Cabinet Council on Natural 
Resources and Environment studied the proposal and voted at the Novem 
ber 5 meeting to maintain the export ban.

General Background

The controversy surrounding Alaskan oil exports centers around the 
500,000 to 600,000-barrel-per-day portion of Prudhoe Bay daily load 
ings of 1.5 million to 1.6 million barrels. About 1 million barrels 
per day are consumed on the U.S. West Coast, including Hawaii, while 
the balance is transshipped through Panama for the Gulf and East Coast. 
The T.A.P. Act of 1973 and Export Administration Act of 1979 reserve 
all Alaskan production for U.S. demand. Because the shipment is 
between two points in the U.S., the Jones Act of 1920 specifies the 
crude oil must be carried by U.S. built, owned, registered, and 
operated vessels. The alternative to this arrangement involves 
exporting the 500,000 to 600,000-barrel-per-day portion surplus to the 
West Coast to Japan. One implication of this alternative is that 
foreign flag ships would most likely be used for that trade. Foreign 
and U.S. flag ships sailing to Japan typically repair overseas, not in 
the U.S.

Arguments Supportive of Export

In support of exporting Alaskan oil to Japan, the following arguments 
are made

o Transportation cost savings of Jl.80 to $4.00 per barrel will be 
realized, because of shorter distance to Japan than Gulf and use 
of foreign flag ships. (We see these savings largely offset by 
losses elsevhere in the economy.)
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o Oil sales to Japan would greatly improve the U.S. balance of pay 
ments situation. (We see this as an illusory or fictitious gain.

o The only beneficiaries of today's export ban are the U.S. mari 
time unions. (Our view is that there are thousands of other jobs 
at risky many of them in the Portland region. Moreover, there 
are a variety of reasons supportive of a strong ship repair 
industry.)

Proponents of the above points include the Japanese government, the 
Alaska state government, and the Office of Management and Budget.

Arguments for Ban on Export

The reasons for extending the ban on export of Alaskan oil are as 
valid today as when the Export Administration Act Amendments of 1979 
were signed. The major points for and against letting the ban expire 
are summarized below. The original piece of legislation prohibiting 
exports of Alaskan oil to foreign countries was the Trans Alaska 
Pipeline Act (T.A.P.) of 1973. Since passage of the T.A.P. Act, 
several lobbying efforts have been made to reverse the export ban. 
The issues and lines dividing the groups for and against have been 
clearly drawn over the past ten years.

The importance to the Portland Ship Repair Yard of domestically using 
Alaskan oil needs to be emphasized. In the first few months of 1982, 
the Port surveyed West and Gulf Coast ship repair yards to determine 
total revenues received from repair of Alaskan tankers. In 1981, 
income was reported to be $130.4 million, excluding the value of 
owner-supplied materials and equipment. Portland had a market share 
of roughly 80 percent that year, or $104.3 million.

An economic multiplier developed by the Maritime Administration for 
ship repair activity pegs $6.87 in value added to the economy for each 
dollar of repair activity spent. Applying this multiplier to 
Portland's 1981 market share gives a total impact of $716.5 million to 
the greater Portland region.

From our survey, the ratio of revenue from repair of Alaskan tankers 
to total repair yard revenue for the eight repair yard contractors was 
10 percent in 1977, increasing to 37 percent by 1981. This fact 
emphasizes the growing importance of the Alaskan fleet to both Gulf 
and West Coast repair yards.

Key Points Raised by Congress Prohibiting Alaskan Oil Exports:

In considering this issue in the past, Congress has called public 
attention to a number of points, including

o Since the Arab embargo of 1973/74, less dependency on foreign 
energy supplies has become a national priority.

28-755 O - 86 - 57
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o Concern about the U.S. trade deficit with Japan is due to the
loss of jobs and income in the U.S. because of Japanese imports 
and restricted access for U.S. exports. Oil exports to Japan 
would only create a statistical illusion that the trade balance 
is improving.

o The financial losses to the U.S. economy are far greater than the 
loss of an estimated 2,300 seafaring jobs. Major losses would 
come from:

Likely closure of regional ship repair yards which make a 
significant contribution to local employment and income 
generation.

Default on Title XI ship building loan guarantees of a 
likely $1.2 billion (estimates range from $700 million to 
$1.5 billion).

Non-Title XI private loan defaults by U.S. tanker owners of 
$460 million to $500 million.

Losses of $265 million to $350 million from nonrefundable 
commitments to the Panama pipeline.

o In the event of a repeat of the 1983 and 1978 oil crises, it
would be very detrimental to our relations with Japan if we were 
forced to terminate our export of Alaskan crude in favor of 
domestic needs.

Summary and Action Needed

In October, 1981, Robert R. Nathan Associates concluded, after a 
financial analysis, that the present value of net gains to the federal 
government over a 9-year period from exporting Alaskan oil to Japan 
would be only $29 million. When Congress reconsiders the merits of 
Alaskan oil exports, it certainly cannot construe such marginal bene 
fits of such an energy export policy as being in the national interest.

It is, therefore, appropriate for Congress to have legislation pre 
pared and enacted into law extending the present prohibition against 
export of U.S. oil.

02/10/83 
0502R
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APPENDIX 23

LETTER DATED MARCH 30, 1983, FROM W.M. BENKERT, PRESIDENT, 
AMERICAN INSTITUTE OP MERCHANT SHIPBUILDING

March 30, 1983

The Honorable Don Honker
U. S. House of Representatives
Washington, D. C. 20515

Dear Mr. Honker:

The American Institute of Merchant Shipping (AIMS) is a 
national trade association representing 29 U.S.-flag shipping 
companies which own or operate nearly 12 million deadweight 
tons of tankers and other ocean going bulk vessels engaged 
in the domestic and international trades of the United 
States. It has come to our attention that for the third time 
in approximately the last five years the Executive Branch of 
the United States Government is considering the«MiipMtfe'4a£ 
MasltfLn North..Slope oil to foreign markets, We would like 
to register our opposition to the export or" Alaskan North 
Slope oil whether through the lifting of export controls, 
some type of an exchange arrangement, or otherwise.

The purpose of this letter is to demonstrate why the 
Congress should pass, with the support of the Administration, 
legislation which will continue (after September 30, 1983) 
the restrictions on the export of Alaskan oil mandated in 
the Export Administration Act, 1979. To do otherwise is 
clearly not in the national security interests of the United 
States nor in the interests of the longstanding U.S. goal to 
increase our domestic energy self-reliance. Specifically, 
we believe that the export of Alaskan oil would:

1. Result in reduction of the quantity and quality of oil 
available within the United States;

2. Result in the loss of a substantial amount of U.S.-flag 
tanker capacity. For example, a diversion of 600,000 
barrels per day would result in the loss of approximately 
5,000,000 DWT, or 25-30% of the vessels of the U.S. 
active fleet;

1625 K STREET, N W , SUITE 1000 • WASHINGTON. D C 20006 
TELEPHONE (202) 783-6440 • TELEX 89-424 AIMSHIP WSH
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3. Subject American consumers to potential supply disruptions 
and possible increased costs in case of political or 
military problems in the Arabian Gulf or other foreign 
oil producing regions.

4. Leave the defense establishment with a certainly re 
duced supply of oil in time of national emergency and 
without any assured transportation system capable of 
moving this essential commodity even if it were available;

5. Impact adversely on Panama Canal and Trans-Panama 
Pipeline revenues;

6. Result in "changing the ground rules" on extensive
investments made by various business interests through 
out the Continental United States as well as Panama in 
mid-stream. These business interests have made sub 
stantial investments in the expectation that the policies 
enunciated by the Administration and Congress would not 
suddenly be changed; and,

7. Result in exporting U.S. jobs when unemployment in the 
U.S. is a critical national problem. Such an ill- 
conceived policy would result in the loss of at least 
6,000 directly related shipboard jobs and two to three 
times that number in indirectly related support jobs.

It is abundantly clear from the appropriate governing 
statutes that it is the intent of Congress that Alaskan 
North Slope oil should not be exported or otherwise diverted 
and that it is intended for domestic use and consumption. 
For example, in Title II, Section 202 (Congressional Findings) 
of the "Trans-Alaska Pipeline Authorization Act" (Public Law 
93-153; 87 Stat. 576) , it is stated that the Congress finds 
and declares that:

(a) "The early development and delivery of oil and gas 
from Alaska's North Slope to domestic markets is 
in the national interest because of growing domestic 
shortages and increasing dependence upon insecure 
foreign sources." [Emphasis supplied.]

Similarly, in Section 203 (Congressional Authorization) it 
is stated as follows:

11 (a) The purpose of this Title is to insure that, 
because of the extensive governmental studies 
already made of this project and the national 
interest in early delivery of North Slope oil to

Dil Pipeline bdomestic markets, the Trans-Alaska Oil Pipeline be 
constructed promptly without further administra 
tive or judicial delay or impediment." [Emphasis 
supplied.]
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Title IV, Section 410 (Equitable Allocation of North Slope 
Crude Oil) provides:

"The Congress declares that the crude oil on the North 
Slope of Alaska is an j,mportant part of the nation's 
oil resources, and that the benefits of such crude oil 
should be equitably shared, directly or indirectly, by 
all regions of the country. The President shall use 
any authority he may have to insure an equitable alloca 
tion of available North Slope and other crude oil 
resources and petroleum products among all regions and 
all of the several states." {Emphasis supplied.]

Title I of the "Trans-Alaska Pipeline Authorization 
Act" in Section 101(u), "limitations on Export", amends 
Section 28 of the Mineral Leasing Act of 1920 (41 Stat. 
449), as amended (30 U.S.C. 185) as follows:

11 (u) , ...before any crude oil subject to this Section 
may be exported under the limitations and licensing 
requirements and penalty and enforcement provisions of 
the Export Administration Act of 1969 the President 
must make and publish an expressed finding that such 
exports will not diminish the total quantity or quality 
of petroleum available to the United States, and are in 
the national interests and are in accord with the 
provisions of the Export Administration Act of 1969: 
Provided, that the President shall submit reports to 
the Congress containing findings made under this Section, 
and after the date of receipt of such report Congress 
shall have a period of sixty calendar days, thirty days 
of which Congress must have been in session, to consider 
whether exports under the terms of this Section are in 
the national interests. If the Congress within this 
time period passes a concurrent resolution of disapproval 
stating disagreement with the President's finding 
concerning the national interest, further exports made 
pursuant to the aforementioned Presidential findings 
shall cease." [Emphasis supplied.]

In addition to the restrictive mandates of the above 
mentioned Statutes, Section 7(d) of the Export Administration 
Act of 1979 (P.L. 96-72) specifically provides that Alaskan 
North Slope crude oil may be exported or exchanged only if 
the President makes and publishes expressed findings that 
the export or exchange:

(a) will not diminish the total quantity or quality of 
oil refined, stored or legally committed to be 
transported and sold within the United States;

(b) will within three months following the initiation 
of such exports or exchanges result in lower crude
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acquisition costs to American refiners who in turn 
must pass on at least 75% of their cost savings in 
the wholesale and retail prices of their petroleum 
products;

(c) will be pursuant to a contract which may be ter 
minated if the crude oil supplies of the United 
States "are interrupted, threatened or diminished";

(d) are clearly necessary to protect the national 
interest; and,

(e) are in accord with the provisions of this Act.

In addition, the President is required to report such 
findings to the Congress. In order for the export or exchange 
of the crude oil to take place, Congress, both the House of 
Representatives and the Senate, must adopt a concurrent 
resolution approving the export or exchange proposal within 
60 days of receiving the President's findings.

Thus it is clear, from every Statute enacted relating 
to the production and transportation of Alaskan North Slope 
oil, that it was the avowed intent of Congress that this oil 
should be retained for domestic use and should not in any 
way be exported or exchanged. This has been specifically 
asserted by the Congress in the policy sections of the 
appropriate statutes a,id the Congress has, in addition, 
specifically directed that the oil not be exported and/or 
exchanged and has set up a control system under which the 
President and the Congress must act in the event that the 
national interests might at some time lead to the considera 
tion of the export or exchange of this domestic national 
asset and resource. There is no justification for a change 
in this basic policy, particularly since we are still heavily 
dependent on foreign oil even at this time of reduced OPEC 
output and especially since U.S. business interests have 
made substantial investments on the basis of existing policy.

The provisions of the 1979 Export Administration Act, 
including the Alaska Oil Export Restrictions, expire Sep 
tember 30, 1983. We hope and expect that the Administration 
will support the continuation of these restrictions on the 
export of Alaskan oil which is vital to the national interests 
of the United States, and that the Administration will 
support the retention of these restrictive provisions in any 
new export administration legislation enacted by the Congress.

We fully recognize the importance of maintaining free 
and open trade in the world of commerce. Those who endorse 
the export of Alaskan oil to Japan or to other foreign 
markets may rationalize doing so on the basis of promoting
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free trade and optimizing international oil movements. 
While these may be valid considerations for many issues, 
they are not of paramount relevance in this particular case 
wherein U.S. security of oil supply should be a far more 
important element of U.S. policy. In addition, the flow of 
Alaskan oil southward to domestic markets has become a 
firmly established national policy. The maritime industry 
has made heavy financial commitments in anticipation that 
this policy would continue to prevail, and its reversal 
would have serious implications for the U.S.

The dynamics of the world energy system over recent 
years indicate that massive stockpiles of oil are necessary 
to provide against the next supply/price disruption, similar 
to the 1973 and 1979 disasters. In response, the United 
States is currently attempting to fill a Strategic Petroleum 
Reserve (SPR) in Louisiana of about 750 million barrels at 
the rate of about 200,000 barrels per day. The target date 
for completion is in the late 1980's or beyond. The acquisition 
costs of this oil are running about $2 billion a year and 
the storage costs are currently over $1 billion and will 
increase to $3 billion when the reserve is filled. Although 
the Administration has cut considerably on imports into the 
SPR because of budgetary constraints, all studies show that 
we should aim at a larger reserve as soon as possible.

The emphasis which the Nation appropriately places on 
the SPR underscores the importance of maintaining an uninter 
rupted supply of crude oil in the event of an emergency. 
Permitting Alaskan oil to flow abroad would undermine this 
objective. Inevitably, if Alaskan crude is diverted into 
foreign markets, the U.S. flag domestic fleet would shrink 
and suitably-sized tonnage would not be available to trans 
port Alaskan crude to the Continental United States should 
an emergency arise and the crude be needed.

At present, and for the foreseeable future, capacity in 
Alaska represents our single largest source of domestic 
crude. A study conducted by the National Petroleum Council 
showed that Alaskan capacity constituted more than half of 
the increase in production that could be achieved to offset 
a shortfall in world supplies. In this regard, Alaskan 
capacity and the Strategic Petroleum Reserve are comparable 
in protecting energy supplies for domestic consumers, and it 
is that necessary capacity that would be tied up in exports.

Exporting Alaskan oil will impair our ability to re 
spond to future supply/price manipulation in more direct 
ways because of reduction in the physical quantities of oil 
we have available. By allowing exports we will reduce the 
Merchant Marine's capacity to move oil around our coast on a 
sustained basis. Under no circumstances could anyone con-
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ceive of such a development as being anything but inimical 
to the best interests' of the United States. The bulk of our 
present foreseeable capacity lies in Alaska and on the West 
Coast, but shortages during a disruption will most likely 
occur on the East Coast. The time required to move oil from 
the wellhead in Alaska to refineries on the Gulf and East 
Coasts is short enough to make a significant contribution to 
easing the impact of crude shortages in these markets if the 
domestic tanker fleet is intact, which it will not be under 
an Alaskan oil export scenario.

Why does Japan want oil from the United States when 
there is an abundance of OPEC oil available? Many people 
believe that Japan desires to mask their large trade surplus 
and thereby reduce pressures to drop trade barriers in other 
business segments. Japan may also wish to increase the 
security of part of their oil supplies since it is unlikely 
that the U.S. would cease shipping oil to Japan, an ally, in 
the event of oil supply disruption. While exporting Alaskan 
oil will decrease the quantity of oil required by Japan 
direct from OPEC producers, it will, however, increase the 
number of parties involved in "dependency" relationships. 
The Japanese will be dependent upon us for a portion of 
their oil, although still dependent on OPEC for the largest 
part of their oil imports. We in turn will be dependent on 
OPEC and Mexico for a larger part of our oil requirements. 
As a consequence, during times of disruption there will be 
immense pressures on the United States, because if we do not 
interrupt the flow of oil to Japan, we will have to confront 
the nation providing the replacement oil, which may not be 
the origin of the disruption, and negotiate to keep that oil 
flowing. Those negotiations will most certainly involve 
price premiums and could be difficult and costly both econom 
ically and politically. If we do interrupt the flow of oil 
to Japan, it will most certainly have political repercussions.

As mentioned above, the export of Alaskan oil would 
undermine national security since it could result in a 
substantial decrease of our available oil supply in time of 
national emergency. Under "The Agreement on an International 
Energy Program," each participating country, including the 
United States, must share with the other countries its 
supplies of imported oil. As a consequence, the total supply 
of oil imported to replace exported Alaskan oil might not be 
available to the U.S. during a national emergency.

In addition, the export of Alaskan oil without re 
striction would displace a major portion of the tanker 
tonnage of the U.S. flag tanker fleet. Such a development 
would unquestionably cause a number of bankruptcies and 
corporate failures within the domestic segment of the U.S. 
flag fleet, where there is over one billion dollars of
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government guaranteed Title XI debt. It would also mean 
that the U.S. would not have adequate tanker capacity if 
needed during a national emergency, i.e., the Department of 
Defense would have far fewer U.S. tankers to call upon to 
carry oil, petroleum products and commodities domestically 
and to the armed forces scattered throughout the world. 
This situation would be exacerbated by the fact that there 
are so few tankers in the U.S. ready reserve fleet; the only 
substantive capability is what is in commercial operation in 
the domestic trades at present. Consequently, the national 
security availability would be destroyed to the extent that 
the commercial domestic fleet would be in great part elim 
inated by the export of Alaskan oil.

Many of those who support the export of Alaskan oil 
realize that if it is carried in foreign flag tankers, 
rather than U.S. flag tankers as is now the case in domestic 
carriage to the Continental United States, the reduced 
transportation costs will be reflected in higher wellhead 
prices in Alaska. This will generate additional tax revenues 
to the State of Alaska and, depending on the crude oil 
market, perhaps some windfall tax revenue to the Federal 
government. These revenues will come directly from the 
shipping industry which will be economically devastated. 
The Federal government will lose some $800 million to $1.5 
billion in Federally insured Title XI mortgage loan guarantees, 
as well as the loss of tax revenues estimated at $150-200 
million from the vessel operators in the domestic trade who 
would be driven out of business and their employees who 
would be forced out of employment. The consumer will save 
nothing, and during an emergency the consumer and the nation 
will find themselves short of crude oil and without a mer 
chant marine able to move crude oil or support overseas 
military deployment.

Any consideration of the export of Alaskan oil must 
take into account the economic loss to the Panamanian Govern 
ment and the business interests who have invested in the 
recently completed Trans-Panama Pipeline, since the loss of 
the Alaskan oil trade would substantially reduce revenues 
from both the Panama Canal and the pipeline. It seems 
extremely cynical for the United States Government to adopt 
the recent policy embodied in the Treaties with the Panamanian 
Government for the gradual takeover of the Panama Canal by 
the Panamanians, (followed by significant investment by both 
U.S. and Panamanian citizens under such an arrangement), and 
then turn around and adopt a policy which goes a long way 
toward negating the use of the Panama Canal and would wreak 
havoc financially with the Panamanians and other business 
men who have invested in the pipeline and in Panama in 
general.



1796

As to international trade, exports of oil to Japan will 
have no effect on our balance of payments since what may be 
gained in oil sales to Japan will be lost in foreign oil 
purchases required to offset the oil sales to Japan. It may 
actually have a negative impact since there would be less 
pressure on Japan to reduce trade barriers in other business 
sectors. Increasing shipments outward of scarce and valuable 
raw materials essential to our national security interests 
is not the way to resolve trade problems with our large 
trading partners. As mentioned previously, the export of 
oil to Japan will also have the effect of exporting U.S. 
jobs at a time when unemployment is around 12 million and is 
a critical national problem. A diversion of approximately 
600 to 625 thousand barrels per day will ultimately eliminate 
5,000,000 DWT or 25-30 percent of the vessels of the U.S. 
active fleet. The loss of this tonnage will result in a 
concomitant loss of approximately 3,000 seagoing nobs and 
about 3,000 jobs for employees in shipyards, support and 
maintenance for a direct job loss of 6,000 employees. 
It is estimated that there would be an additional indirect 
]ob loss of two to three times that number. It hardly 
seems sensible to adopt a policy which will result in the 
exportation of U.S. jobs of this magnitude at a time when 
unemployment is one of the most important and critical 
issues facing both the Administration and the Nation.

We can ascertain no substantial benefit to the national 
interests of the United States from the export of Alaskan 
oil and, as set out above, we do see considerable negative 
and destructive impact. As a consequence, we are and must 
be strongly opposed to this proposal and hope that the 
Administration and the Congress will not make such a mis 
taken policy change which may well benefit foreign interests 
but can only be nothing short of a monumental blunder with 
respect to all aspects of United States national interests.

Sincerely,

W. M. Benkert 
President
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APPENDIX 24

LETTER DATED APRIL 12, 1983, FROM EDWIN M. HOOD, PRESIDENT, 
SHIPBUILDERS COUNCIL OF AMERICA, TO HON. DON BONKER, TRANS 
MITTING A REPORT ENTITLED, "THE UNRECOGNIZED CRISIS IN NA 
TIONAL SECURITY"

April 12, 1983

Dear Mr. Chairman:

We most respectfully request that the enclosed 
document, entitled "The Unrecognized Crisis in Na 
tional Security," be included as a part of your 
current hearings to extend and revise the Export 
Administration Act of 1979.

This report, which was stimulated by a recent 
inquiry from the General Accounting Office, focuses 
on the adverse implications of exporting Alaskan 
crude oil on the maintenance and preservation of a 
shipbuilding industrial mobilization base for na 
tional security in which we have a vital interest.

Our organization, as you may know, is composed 
of shipbuilders, shiprepairers as well as suppliers 
of shipyard materials and services in all sections of 
the country .

Sincerely,

.^ A,

Edwin My Hood 
Pr es ident

Honorable Don Honker, Chairman 
Subcommittee on International

Economic Policy and Trade 
Committee on Foreign Affairs 
House of Representatives 
Washington, DC 20515
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Shipbuilders 
Council of America

IIIOVermonlAvenut NW -Washington DC 20005 3553'(202) 775 9060

April 12, 1983

Dear Mr. Clark:

Stimulated by your letter of March 4, 1983, the Ship 
builders Council of America, composed of shipbuilders, ship- 
repairers and allied suppliers in all sections of the country, 
has prepared the attached report - The Unrecognized Crisis in 
National Security. Our intention is to use this document, and 
refinements of it, to set forth our basic arguments: that 
failure to preserve our shipbuilding mobilization base and an 
adequate merchant marine lead to the inability of our military 
to carry out missions essential to non-nuclear deterrence 
strategies.

You will note that our response focuses on fundamental 
questions concerning our nation's security and our capability 
to deter aggression. Deterrence is achieved only if an ad 
versary believes that any military action undertaken will be 
successful. Thus, deterrence depends on the quantity and 
quality of *ivaj_l£b_le assets needed to carry out such actions.

The manner in which Alaskan crude oil is moved to market, 
and to which markets, has a major impact on the nation's 
military security. It is of fundamental importance. The debate 
over the export of Alaskan crude is, however, only part of a 
much larger issue which must be faced in the near future: how 
to provide and maintain (1) adequate sealift capacity and (2) 
a required shipyard mobilization base. Both assets relate 
directly to the credibility of our military strength.

The Shipbuilders Council is not expert in the economics 
nor logistics of the movement of ANS crude. Therefore, we have 
not attempted to deal with these subjects. We are confident 
that other respondents will provide information that will be 
useful. Of course, we stand ready to aid you as your work 
progresses.

Sincerely,

Edwin 
President

Mr. Robert Clark, Project Manager 
International Division 
U.S. General Accounting Office 
441 G Street, NW - Room 4148 
Washington, DC 20548
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The Unrecognized Crisis in National Security 

Prepared By

Shipbuilders Council of America
1110 Vermont Avenue, NW
Washington, DC 20005

In response to an historically unprecedented effort by the 

Soviet Union, the United States is engaged in a major buildup 

of military forces. The buildup is premised upon the strategic 

concept that adequate military strength is essential to deter 

aggression by adversary nations and to maintain freedom in a 

sector of the world community. Strategic planning now extends 

far beyond the limited concept of deterrence based on the 

potential use of nuclear weapons of mass destruction. Our 

"deterrence strategy now includes the ability to wage, and win, 

both limited and major land wars without the use of nuclear 

weapons.

Thus, strategic plans include the capability to move both 

naval forces and large numbers of troops and their equipment 

into developed areas and into inhospitable and underdeveloped 

areas of the world To implement this plan, the DOD has 

underway the creation of a seabased forward force deployment 

capability, the development of a Rapid Deployment Force, and a 

major buildup of our Navy's capability for forward force 

projection. To succeed, land and naval forces, once in place, 

must be j><i£!j:iJ_inej3 for lengthy periods in both battle and 

battle-ready conditions. The logistic requirements of our 

strategic plans are massive and difficult to develop and 

execute 

A_De^e_j: r_eri^ _MiJj5 _t_Be__CompJ: e_^e_<3 JL r}_O.r_d_e_£_jto_Be__C£e_djL bl.e

Achievement of deterrence through military strength is
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possible only if enemy nations view as credible our capability 

to prevail in any military undertaking Our strategic planning 

is deficient in credibility when our capability to provide the 

sustained sealift required for successful military actions is 

examined . Zh^^s__^^__t2i^_u_n_r_e_c_o_g_n_i_2_e_d _c:_r__i s__is___iJ?__OU_E_JlAjL-LPJlA^ 

se^ c u £ _i .t y^.

It has long been the policy of our nation, as set forth in 

the Merchant Marine Acts of 1920 and 1936, to rely upon private 

domestic ownership to provide maritime assets which are essen 

tial to the nation's welfare and security. These are:

(1) U.S.-flag vessels of sufficient quantity to carry a 
substantial portion of the nation's commerce and to act as 
naval auxiliaries in national emergencies, and

(2) A domestic shipbuilding industry of sufficient size 
and capability to meet the shipbuilding and shiprepair 
demands of the nation in times of national emergency.

Reliance upon private ownership carries with it the pre- 

sumption that commercial oppor tunities will exist, sufficient 

in promise, to induce investors and operators to create and 

maintain these essential national assets. The policy also 

presumes that private ownership of shipping assets, which are 

predominantly intended to serve commercial markets, will pro 

vide resources that are both adequate in number and have design 

and operational characteristics to meet military sealift 

needs.

The Shipbuilders Council does not claim to be expert in 

either military logistics or strategic planning. We therefore 

will not attempt to define the type of shipping and shipbuilding 

capability which is called for within the Merchant Marine Act
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of 1936 or the requirements for these assets which make our 

ability to sustain our forces overseas credible. However, a 

substantial body of data and expert testimony given to the 

Congress shows that neither shipping nor shipbuilding assets 

presently in existence are sufficient to meet minimum needs 

Further, the divergence between need and the supply of these 

assets is rapidly increasing.

_§'JlJ PP_1J?_3_

How did such a situation come to exist and how is it 

allowed to continue, unaddressed and u ncor r ec t ed 7 The cumu 

lative effect of many national problems left unresolved over a 

long period of time caused the present situation. Study of this 

matter is worthy work for political historians Our analysis, 

however, focuses upon one dominant issue. There is no element 

of the government, including the Department of Defense, which 

is required to determine:

(1) The quantity and type of sealift assets required to 
meet security needs, and

(2) The quantity and type of shipbuilding, shiprepair and 
support industry required to sustain the nation's minimum 
acceptable mobilization base.

Ot even greater importance is the fact that there is no 

person or agency of the government, other than the President, 

who is responsible to insure that the nation has and maintains 

the shipping and shipbuilding assets needed in time of crisis. 

Thu^, a major void exists in the management of our national 

security system

The prohlom is compounded by the fact that provision of the



1802

nation's shipping and shipbuilding capacity is achieved only at 

a cost. Therefore, absent direction and support by the pres 

ident, there is no official within government who can address 

or solve the problem.

As stated earlier, our maritime policy is that reliance is 

placed on private ownership to provide the nation's shipping 

and shipbuilding assets. Since these assets are deficient at 

present, it is necessary that all changes in policy be measured 

against their effect on the availability of assets necessary to 

support national security tasks. Export of Alaskan petroleum 

resources is no exception and is a profound example of the 

interplay between government policy and our military security 

There are other examples of equal merit and importance. The 

immediacy of this issue, however, gives it special importance.

A conclusion that Alaskan crude should not be exported can 

be based on the national security need for a class of vessels 

employed almost exclusively in this trade.

It has long been accepted military doctrine that the 

capability to move needed petroleum products to support land 

and sea forces in any emergency must call upon the fleet of 

privately-owned U.S. -flag tank vessels Except for a short 

pciiod in the early 1970s, all U.S. -flag tankers were built to 

engage in the Jo neb Act Lrades. Prior to 1970, this tiade was 

dominated by the coastal movement of peti oleum - both crude 

moving to refineries and products to markets In the 1960s, the



1803

market underwent major changes. Petroleum pipeline distribu 

tion became extensive. Large oceangoing barges entered the 

trade, and substantial quantities of refined products began to 

be delivered to U.S markets in foreign-flag vessels As a 

consequence, the commercial markets for Jones Act tonnage 

became limited as owners experienced weakening demand.

Two forces began to act in the 1970s which masked this 

basic change in Jones Act vessel demand. First, international 

markets for tanker vessels prompted the construction of sub 

stantial U.S -flag tonnage, built with construction subsidy, 

and intended to participate in the active and then growing 

international trades. Second, substantial fields of crude 

reserves were developed in Alaska. The market for these 

reserves was the United States. This development prompted the 

purchase, by both the owners of the crude reserves and inde 

pendent vessel owners, of a substantial number of vessels to 

participate in this projected and protected trade Both 

building programs were dominated by commercial considerations. 

Owners built those vessel types which were most promising as 

commercial investments. No consideration was given as to the 

match between vessel type and national security needs. As to 

shipbuilding, it was presumed that any shipbuilding activity 

was useful in meeting the national need for maintenance of our 

shipbuilding base.

We know of no study by the government of the connection 

between the long-term national security demands for either 

tanker vessels or shipbuilding and policy decisions regarding
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the movement of Ala*5kan crude. The action by the Congress which 

banned the export of Alaskan North Slope crude could have been, 

but was not, based on maintaining maritime assets.

For many years, it has been accepted that those tank 

vessels most useful as naval auxiliaries and for supply support 

are "handy size" product tankers, i.e., those in the 25,000- 

50,000 dwt size range. In large part, this class of vessel was 

built to serve the coastwise Jones Act trades of the 1950s and 

1960s Further, it has been presumed that the number of such 

vessels in existence would match demand. Most recently, the 

military has increased the size of vessels judged to be useful 

to include those with refined product capability up to 80,000 

dwt Analysis of the fleet of vessels, so defined, will show 

that it is limited in both number and tonnage. Although a 

number of new modern vessels of this class have been built in 

the last decade, a large number of vessels of this class are 

reaching the end of their commercially useful life. For 

example, MarAd's Office of Trade Studies and Statistics in a 

report issued in November 1982, "Status & Employment Report," 

includes the following data for all U.S.-flaq vessels less than 

80,000 dwt, excluding those in the Military Sealift Command 

fleet.

Number Of 
Age Yf.ssejj; DWT

New Construction 12 480,000
5 years or less 11 467,000
6-10 years of age 19 676,000
11-20 years of age 39 2,062,000

In addition to this fleet, additional vessels exist in the
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Jones Act fleet in the following categories:

Number Of

Built prior to 1953 27 551,000
Built between 1953

and 1964 68 2,291,000

These data show that 176 vessels aggregating 6.5 million 

dwt of capacity exist in the Jones Act fleet. In addition, 10 

vessels aggregating 374,000 dwt exist which were built using 

CDS funds. It is important that of these 186 vessels 

approximately one-half are now over 20 years in age The 

capacity of these vessels is 2.8 million dwt.

Both the size and composition of this fleet will be 

affected by commercial factors as well as by requirements that 

vessels have segregated ballast, crude oil washing and inert 

gas systems installed. 1983 and 1986 are the respective 

effective dates for installation of such equipment aboard crude 

and product vessels between 20,000 and 40,000 dwt in accord with 

the Port and Tanker Safety Act. Significant investment is 

required by the vessel owner to comply with these requirements. 

In the face of weakening vessel demand, it is highly likely that 

significant numbers of older vessels will be scrapped since the 

new investment required may well exceed vessel value. Thus, the 

Jones Act fleet size and composition is expected to undergo 

major change in the next 3 to 5 years.

Assuming that the present fleet is adequate to meet the 

needs of the military for "handy-size" vessels in a national 

emergency, what commercial forces will cause the replacement or 

preservation of those vessels which either reach the end of
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their commercially viable life due to age or lack of employment 9 

At present, approximately 20 percent of the fleet is in lay-up 

with poor trading prospects. Where employed, it is engaged in 

coastwise movements of crude and products, a market dominated 

by vessels owned by oil companies and the movement of ANS crude 

from Panama to the U.S. Gulf and East Coasts. This latter 

market is the primary market of the independent owner Re 

cently, a pipeline was completed across Panama which sig 

nificantly reduced the demand for vessels in this trade.

The trading opportunity for roughly one half of the entire 

privately-owned fleet - less than 20 years of age - is primarily 

the movement of ANS crude from Panama to Gulf and East Coast 

ports. If these vessels are to remain in operation and thus 

most readily available for use to support military actions, 

they must have viable trade opportunities. The loss of 30 

vessels from operating status would make it impossible to 

ensure delivery of sufficient fuel for aircraft, ships and land 

vehicles operating in any major conflict overseas. As a 

consequence, for national security reasons alone, the movement 

of ANS crude through Panama must be continued. The export of 

ANS crude, which would destroy trading opportunity to this 

vital fleet, must be rejected.

It can, of course, be argued that these shipping assets if 

unemployed will be placed in the nation's laid-up reserve fleet 

and will thus continue to be available for use in a national 

emergency. This may happen, but any argument that a laid-up 

vessel has the value of an operating vessel is specious.
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Breakout to make a vessel operable is costly both in time and 

money. Of greater importance is the need to assemble a 

competent crew which can be trained in vessel operation to meet 

emergency needs. It is vital that we maintain adequate com 

plements of trained and experienced ship officers and crews as 

national assets - without crews, vessels are useless

Indeed, the basic conclusion that ANS crude must continue 

to move through Panama deserves to be extended Is the 

northbound leg of the ANS crude movement sufficient to maintain 

our essential fleet? If it is, how long will it last as a 

commercially viable trade for this vessel class 7

An even more important consideration is the question of 

preserving the capability of the nation's shipyards at both an 

adequate level of operation and with a capability to design, 

engineer and construct tank or other commercial vessels. Will, 

for example, the limited trading patterns for tankers cause new 

construction demand in the near term, the next five years, the 

next 10 to 15 years' This is not an idle question but one that 

must be analyzed and answered if our maritime policy is to 

function as an important element of national security policy.

Naval ship construction and overhaul cannot either be 

sufficient in quantity or of the type to maintain the required 

shipyard mobilization base. Under present policy, we project 

that the demand for commercial shipbuilding will be grossly 

insufficient to preserve our vital shipbuilding capability.

It follows, therefore, that if national policy is to 

continue in reliance on private ownership of vessels and
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shipyards to provide national security assets, that stimu 

lation of or direct creation of cargo opportunities for u S - 

flag vessels, which must be built in domestic shipyards, will 

be required as national policy

Our focus has been upon the identification of a sig 

nificant risk to the nation's security - lack of adequate 

sealift and shipbuilding support We have used the transport 

of ANS crude as a single example to illustrate how government 

policy may increase the risk. Similar analyses can be made as 

to other vessel classes, i.e., barge vessels and bulk vessels.

During his 1980 campaign, president Reagan spoke of the 

need to ensure the maintenance of the ". .irreplaceable 

shipbuilding mobilization base." He recognized that:

Should our shipbuilding capability continue to decline, 
America's mobilization potential will be seriously under 
mined because a large reduction in a skilled shipbuilding 
workforce today makes any increase tomorrow very dif 
ficult. This is a dangerous threat to our national 
security, jobs, and a key U.S. industry

From 1980 to the present, a precipitous decline in ship 

yard activity and capability has occurred despite the Pres 

ident's then stated position

The sealift and shipbuilding issue requires national 

attention - immediately.
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APPENDIX 25

LETTER DATED APRIL 12, 1983, FROM H.R. DEL MAR, PRESIDENT, 
NATIONAL MARITIME COUNCIL

April 12, 1983

Honorable Don L. Bonker 
Chairman
Subcommittee on International . 
Economic Policy and Trade / 

Committee on Foreign Affairs / 
U.S. House of Representatives 
Washington, DC 20515

Dear Mr. Chairman:

On behalf of the National Maritime Council, I am writing to strongly 
express the position that the objectives of H.R. 1197 be incorporated 
in any revision of the Export Administration Act that may be ordered 
reported by the Committee.

The National Maritime Council is a nonprofit trade association 
which represents virtually all segments of the American maritime 
industry, namely, U.S.-flag liner and bulk operators, shoreside 
and seagoing labor unions, and domestic shipyards. The NMC's 
objective is to foster the development of a strong, competitive, 
modern, American-built, privately-owned and -operated U.S.-flag 
fleet which will afford United States exporters and importers an 
efficient means of ocean transportation.

H.R. 1197, introduced by Representatives Stewart B. McKinney and 
Howard Wolpe, states that the termination provisions contained in 
the Export Administration Act would not apply to present restric 
tions in the statute which governs the exportation of domestically 
produced crude oil. More specifically, section 7(d) of the Act 
prohibits the export of such crude oil transported by pipeline over 
nghts-of-way granted pursuant to the Trans-Alaska Pipeline Autho 
rization Act (except when swapped for convenience or transportation 
efficiency with an adjacent foreign state or temporarily exported 
across such state) unless the President makes and publishes an 
express finding that such exports: (i) will not diminish U.S. 
refined petroleum supplies; (11) will result within 3 months in 
lower acquisition costs to refiners for imported crude and reduced 
wholesale and retail prices of products refined from such imported 
crude; (111) will be made only pursuant to contracts which may be 
terminated if U.S. crude supplies are interrupted, threatened, or 
diminished; (iv) are clearly necessary to protect the national 
interest; and (v) are in accordance with the Act's provisions. 
Notwithstanding the foregoing, the President is authorized to 
export oil to any foreign nation with which the U.S. has a bilateral

Tht National Maritime Council is a unified ortaniiation of ill segments ol tin maritime ifldtttiT established tor the purpose 
of developing • strong competitive modern American-built, privately-ownad ind ooeratsd u S flag Merchant Marine, •hich 
•ill ifford United States importer! and exporters ute finest end most consistently operated mantirM Beat in via world

SHIP A FAIR SHARE ON AMERICAN FLAG SHIPS
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international oil supply agreement concluded prior to June 25, 1979, 
or with which the U.S. has entered into a supply arrangement pur 
suant to the Emergency Oil Sharing Plan of the International Energy 
Agency.

The National Maritime Council urges the retention of this prohibi 
tion on the export of Alaskan crude oil for the reasons outlined 
below.

NATIONAL SECURITY

The exportation of Alaskan crude oil would constitute a serious 
setback to the Administration's efforts to improve our nation's 
security. U.S. armed forces must be assured of an uninterrupted 
supply of oil. Presently, the Defense Department consumes 500,000 
b/d. It makes little sense to spend billions of dollars on military 
hardware if the United States must rely on an uncertain source of 
oil to fuel it.

ENERGY POLICY

The exportation of Alaskan crude oil would reverse the long-standing 
objective of four Administrations to achieve energy independence. 
Although the United States has reduced the volume of oil we import 
from a peak of 8.2 million b/d in 1977 to 4.3 million b/d today, 
we still paid over $60 billion for imported energy products. To 
permit the export of Alaskan crude oil would increase imports by 
over 10 percent.

Another aspect of energy independence is the ongoing effort of the 
United States to stockpile 750 million barrels of oil in the Stra 
tegic Petroleum Reserve by the late 1980's. To allow the export 
of Alaskan crude oil would undermine this effort.

INTERNATIONAL TRADE

Japan is mentioned as the likely market for Alaskan crude oil 
exports. However, by permitting the exportation of such oil, pres 
sure on Japan to meaningfully reduce import barriers to U.S. manu 
factured commodities and agricultural products would be significantly 
lessened. Instead of exporting goods manufactured by American 
labor, the United States will be exporting a scarce domestic energy 
source. In other words, to permit the export of Alaskan crude oil 
to Japan will have no positive impact on our record high unemploy 
ment rates and will do nothing to increase the access to the Japanese 
market for our manufactured commodities and agricultural products.

MARITIME

The exportation of Alaskan crude oil would substantially damage 
the Jones Act tanker fleet, a significant portion of which is now
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engaged in the transportation of such oil. (The Jones Act, embodied 
in section 27 of the Merchant Marine Act of 1920, limits the car 
riage of merchandise by water, on penalty of forfeiture, between 
ports in the United States, either directly or via foreign ports, 
to vessels built in and documented under the laws of the United 
States and owned by citizens of the United States.) As of 
October 1, 1982, there were 75 American-built, U.S.-crewed, U.S.- 
flag vessels, with an aggregate capacity of 6,381,600 deadweight 
tons, transporting Alaskan crude oil through the Panama Canal to 
Gulf and East Coast refineries. This fleet would be displaced by 
foreign-flag ships if the exportation of Alaskan crude oil is 
approved by the Congress.

For the foregoing reasons, the National Maritime Council urges 
that the Subcommittee retain the restrictions on the exportation 
of domestically produced crude oil presently contained in the 
Export Administration Act. I request that this letter be made a 
part of the record on this matter.

Sincerely yours.

H. R. Del Mar 
M/General USA (Ret.) 
President

HRD/lsh
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APPENDIX 26

LETTER DATED APRIL 18,1983, FROM JON D. HELMS, VICE PRESIDENT, 
PLANNING, SUN REFINING & MARKETING Co., TO HON. DON BONKER

. April 18, 1983

The Honorable Don Bonker
Chairman, Subcommittee on ,

International Economic Policy
and Trade

Committee on Foreign Affairs 
House of Representatives

Dear Chairman Bonker:

I would like to express my appreciation that your committee took 
the time in its hearing of April 12 to receive our testimony as 
to the dangers of permitting the export of Alaska North Slope 
Crude.

As I listened to the testimony of the other witnesses, I was 
struck by the interest that the committee showed in potential 
sources of crude oil to replace Alaskan exports. Since Sun is 
deeply involved in the oil markets, it occurs to me that our 
thoughts on this question might be of interest.

As was pointed out in the hearings, at present we are experiencing 
world oil "glut". However, almost all of the surplus production 
capacity lies in OPEC nations While the U. S , for foreign policy 
considerations, would always take as much Mexican crude as our 
refining system could use and as much as Mexico would be willing to 
sell us, Mexico is producing at just about its seasonally adjusted 
maximum. There is no significant additional Mexican production that 
would be immediately available to replace Alaskan crude. Further, 
all projections of increased Mexican production in the future show 
that the increased oil production will be gradual and will primar 
ily be Maya crude. This is heavy oil with a high sulfur and metals 
content, which would require extensive refinery modifications before 
it could be used. (In a recent study, Sun estimated costs of $1,500 
million dollars to retrofit an existing refinery to run 100,000 
barrels per day of comparable crude, with a completion time of over 
five years.)

Accordingly, Sun believes that the true alternative to Alaskan 
crude is Persian Gulf or African OPEC crude, not Western Hemis 
phere crudes. We believe that you should give this due consider 
ation in your deliberations on the question of permitting Alaskan 
crude exports.

Thank you once again for your time.

Sincerely,

Jon D. Helms 

JDH/mab
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APPENDIX 27

LETTER AND STATEMENT DATED APRIL 25, 1983, FROM JULIAN H. 
SINGMAN, PRESIDENT, MARITIME INSTITUTE FOR RESEARCH AND 
INDUSTRIAL DEVELOPMENT

ApHI 25, 1983
i

The Honorable Donald Bonker, Chairman . 
Subcommittee on International Economic Policy and Trade i 
702 House Office Building Annex I ' 
Washington, D.C. 20515

Dear Mr. Chairman:

I wish to submit the views of the Maritime Institute for 
Research and Industrial Development on the reauthorization of 
the Export Administration Act. Our^comments specifically 
address section 7(d) of the Act which^contains restrictions 
on the export of Alaskan North Slope crude oil.

Our organization strongly supports the provisions of 
section 7(d1 and believes that the existing restrictions 
should be extended.

We appreciate your efforts to develop a meaningful export 
policy for the United States and we look forward to working 
with you to ensure that our trade policies advance the 
economic and security interests of our country.

I request that our statement be included in the 
Subcommittee's hearing record.

Sincerely,

'

' Julian H. Singman 
President

A Non Profit Corporation of International Organization of Masters Mates & Pilots (ILA AFL CIO) Signatory Companies
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STATEMENT OF

JULIAN H. SINGMAN, PRESIDENT 

MARITIME INSTITUTE FOR RESEARCH AND INDUSTRIAL DEVELOPMENT

ON 

REAUTHORI7ATION OF THE EXPORT ADMINISTRATION ACT

Mr. Chairman and Members of the Subcommittee:

The Maritime Institute for Research and Industrial Development 

strongly supports H.R. 1197, to extend the existing restrictions (PL 

96-7?, subsection 7(d)) on the export of Alaskan North Slope crude oil. 

We urge the Subcommittee to re-enact these restrictions before they 

expire.

The Maritime Institute is a non-profit corporation organized to 

promote and foster the growth and development of the United States 

merchant marine. Our membership includes approximately 100 companies 

operating United States-flag vessels in all aspects of our nation's 

foreign and domestic trade, including the transportation of Alaskan crude 

oil. Our Board of Directors includes executive officers of companies 

broadly representative of our waterborne international and interstate 

commerce, as well as the Presidents of key maritime labor unions and of 

the AFL-CIO itself.

The Export Administration Act is a major tool in selectively curbing 

those exports which would otherwise cause harm and injury to the United 

States. Although the value of exports to the economic well-being of the
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United States is well documented, Congress, through the Export 

Administration Act, recognized that there are circumstances when the 

potential benefits of a particular export are outweighed by the possible 

adverse consequences. The Act provides the authority to control exports 

when necessary, but also ensures that the controls are utilized only to 

achieve the purposes of the Act.

Section 7(d) of the Export Administration Act of 1979 governs the 

export of crude oil transported through the Trans-Alaskan Pipeline System 

(TAPS). Under section 7(d) exports of Alaskan oil may be proposed by the 

President and approved pursuant to the Act, provided that certain 

findings are made. Specifically, an export cannot take place unless the 

President determines that the export- fl) will not diminish the total 

quantity or quality of oil refined, stored or legally committed to be 

transported or sold within the U.S.; (?) will result in lower crude 

acquisition costs to American refiners who in turn must pass on at least 

seventy-five percent of their cost savings in the wholesale and retail 

prices of their petroleum products; (3) will be made pursuant to a 

contract which may be terminated if U.S. crude oil supplies are 

"interrupted, threatened, or diminished"; and (4) is clearly necessary to 

protect the national interest.

Once the President makes these determinations he is required to 

submit them to Congress. If Congress, by concurrent resolution adopted 

within 60 days of receipt of the President's findings, agrees that the 

proposed export is in the national interest, the export can take place.
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In addition, Alaskan crude oil may be sent to Canada or Mexico in 

exchange for a like amount of Canadian or Mexican oil if it is to be 

refined and consumed therein and the exchange results in lower oil prices 

for American consumers. The existing law also does not restrict the 

export of Alaskan oil if an export is necessary to comply with certain 

international oil supply agreements, such as our supply agreement with 

Israel or our obligations under the International Energy Program of the 

International Energy Agency.

Restrictions on the export of Alaskan crude oil were first placed 

into law in 1973 with passage of the Trans-Alaskan Pipeline Authorization 

Act. The. intent of Congress in passing this legislation was to ensure 

that distribution of Alaskan oil whose production was made possible by 

TAPS would be available primarily for domestic use. This policy was 

reaffirmed by Congress in 1977 and once again in 1979 when it 

overwhelmingly voted to include the present export restrictions in the 

Export Adminstration Act.

As mentioned earlier, section 7(d) of the 1979 amendments is not a 

prohibition on the export of Alaskan crude oil. Exports are permitted if 

they are determined by the President and by the Congress to be in the 

best interests of the nation and of the American consumer. Section 7(d) 

of the Act therefore provides a reasonable and sound standard for 

determining which exports of Alaskan oil should be permitted to take 

place.



1817

The Administration, in its recent statement on reauthorization of the 

Fxport Administration Act proposed total elimination of the current 

section 7(d). In its opinion, other statutes adequately control the 

export of ANS crude oil. Assistant Secretary of Commerce Lionel Dlmer in 

his testimony before this Subcommittee indicated that the restrictions of 

section 7(d) are not appropriate. We strongly disaoree, as do at least 

?00 members of the House of Representatives who have already cosponsored 

H.R. 1197.

The principal "other" statute dealing with exports of ANS crude oil 

is the Mineral Lands Leasing Act of 19?0 as amended by the Trans-Alaska 

Pipeline Authorization Act. Section 28(u) of this Act will allow exports 

only if the export does not diminish the quantity or quality of petroleum 

available to the U.S. and the export is in the national interest. 

However, it was subsequently determined by Congress in 1977 and again in 

1979 that the provisions of section 2R(u) alone do not adequately protect 

thp American public nor can they ensure that the national interest will 

truly be served. Congress then required, and in our opinion should again 

require, the additional protections, especially for the American 

consumer, that appear in section 7(d).

Under the provisions of the Mineral Lands Leasing Act an export of 

ANS crude could take place without any consideration of the cost impact 

to American petroleum refiners and American consumers. Lower priced 

Alaskan oil could be exported and replaced by higher priced oil. In 

contrast, existing section 7(d) would require a positive downward effect 

on oil prices within 3 months following the initiation of an export.
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In addition, under section 28(u) there would be no assurance that 

U.S. oil supplies would not be adversely effected. Section 28(u) 

requires only that the quantity or quality of oil available to the U.S. 

not be diminished. Existing 7(d) however, provides that the "quantity or 

quality of petroleum refined within, stored within, or legally committed 

to be transported to and sold within the United states" shall not be 

diminished. This language will ensure that this nation's domestic 

reserves of oil such as the Strategic Petroleum Reserve or the Naval 

Petroleum Reserve are not considered to be sources of replacement oil for 

ANS crude exports. Under 28(u) ANS crude exports could take place 

because these strategic stockpiles of oil could be considered "available" 

to the U.S. whether or not an emergency exists. Section 7(d) would thus 

protect against the depletion of domestic strategic reserves in order to 

allow export of ANS oil.

Another defect of section 28(u) is that it does not contain language, 

as does 7(d), requiring any export to be made pursuant to contracts that 

can be terminated if U.S. crude oil supplies are interrupted, threatened 

or diminished. Without this provision there is no guarantee that export 

contracts could be interrupted if U.S. crude oil supplies are 

threatened. Without it, we could find ourselves bound by contracts to 

supply other countries with our oil even if our own exports of oil were 

interrupted.

The Maritime Institute believes that the Congressional approval 

requirement of section 7(d) is another essential element not contained in 

28(u). By requiring a concurrent resolution of approval, maximum and
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final control over the disposition of ANS crude oil is vested in 

Congress. To protect the public interest adequately it is essential that 

both Houses of Congress act affirmatively on behalf of their 

constituents. The burden of proof should fall on those who advocate the 

export of Alaskan oil. The approval requirement will guarantee that all 

interests affected by oil exports will be heard. The variety of issues 

concerning consumers, energy policy, national security, international 

trade and transportation would be fully aired and the national interests 

weighed and determined by the Congress.

In light of the extensive ramifications that easing or eliminating 

restrictions on exporting Alaskan oil could have it is crucial that we 

retain the statutory provisions that will guarantee that a thorough study 

and review is conducted on any export proposal. The benefits of any 

export transaction must clearly outweigh the detriments.

The procedure set forth in section 7(d) assures that a sound decision 

will be made with regard to the export of a vital national resource. As 

a national resource, Alaskan oil should be put to its most efficient and 

effective use for the benefit of the entire nation. We believe that the 

requirements of section 7(d) foster this objective.

Although the purpose of this statement is not to advocate or oppose 

exports I would be remiss if I did not point out to the Subcommittee the 

potentially devastating impact of exporting Alaskan oil on the U.S. 

maritime industry. If ANS oil is exported almost one-third of the 

U.S.-flag domestic tanker fleet would be out of work. Estimates are that

28-755 0-86-58
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as many as 50 tankers would be immediately laid-up. Over 2,000 seafaring 

jobs would be lost along with several thousand shipyard and support 

jobs. In addition, the Federal government would have to pick up the tab 

on hundreds of millions of dollars of Federally insured loan guarantees 

on those laid up tankers.

The disposition of Alaskan crude oil is of great importance to all 

Americans- the existing language of section 7(d) reflects this 

importance. Section 7(d) of the Export Administration Act should be 

extended as presently written.
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APPENDIX 28

STATEMENT OF HAROLD P. BERNSTEIN, CHAIRMAN 
NORTHVILLE INDUSTRIES CORP.

Northville Industries Corp. of Melville, New York is 
one of three owners of Petrotermlnal de Panama ("FTP"), the 
Panamanian company that owns the oil pipeline across the 
Isthmus of Panama. In this capacity, it has been intimately 
concerned with the Alaskan oil export issue since the founding 
of PTP in 1976-77. We would like to take this opportunity to 
inform the Congress about the investment we and our partners 
have made in the pipeline and associated terminals, the strate 
gic and economic benefits which that pipeline provides to the 
United States, and the policy considerations involved more 
generally in the Alaskan oil export issue. In brief, our 
conclusion is that the national interest would best be served 
by a continuation of the current restrictions on the export of 
Alaskan oil. Any softening of those restrictions would (1) 
jeopardize substantial investments made not only by Northville 
but also by the U.S. maritime industry, the U.S. oil industry 
and the U.S. banking industry in reliance upon the government's 
long-standing policy in this area, (2) undermine profoundly 
this nation's energy security, and (3) have a negative impact 
on American consumers and American foreign policy.

In the subparagraphs that follow, we first discuss 
the pipeline and its history and then review a number of 
critical points that bear on the Alaskan oil export issue.

The Pipeline. PTP, the owner of the pipeline, is 
owned 40 percent by the government of Panama, 39 percent by 
Northville Terminal Corp., a wholly-owned subsidiary of 
Northville Industries Corp., and 21 percent by CBI Industries, 
another U.S. corporation. Northville Terminal Corp. is the 
manager. The pipeline has a maximum design capacity of 880,000 
barrels per day. It commenced operations in October of 1982, 
and its monthly operating history since then is summarized in 
the following table:
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Average Daily Volume 
_____(Barrels)_____
October — 350,000
November — 570,000
December — 630,000
January — 600,000
February — 640,000
March — 720,000

The bulk of this oil is being transported pursuant 
to term contracts between FTP and Sohio, Exxon, Arco and 
Mobil. PTP's approximate gross revenue for pipeline shipment 
is $0.95 a barrel, thus reserving for the producers, shippers 
or consumers of the oil half the savings achieved by avoiding 
the longer, slower Canal route. Once outstanding indebted 
ness has been paid off (which is expected to occur within 
three years), the Government of Panama will receive in excess 
of $100 million a year from its ownership interest, taxes and 
royalties.

The actual cost of the pipeline and related facili 
ties is still a subject of some dispute. The approximate 
figure, including interest, is $400 million.

The project was undertaken, and financed, in reli 
ance upon the United States Government's long-standing deci 
sion to restrict the export of Alaskan oil. (Indeed, the 
export of any U.S. crude oil, this country's most precious 
strategic resource, has been restricted since well before 
the construction of the Alaska Pipeline.) First articulated 
ten years ago in the TransAlaska Pipeline Act, that decision 
to restrict Alaska oil exports in particular has time and 
again been strengthened and reaffirmed. In 1976, the Ford 
Administration ruled out the export of Alaskan oil. In 1977, 
Congress tightened the restrictions on exports, and two years 
later Congress further stiffened those restrictions. Finally, 
in 1981, the Reagan Administration decided not to advocate 
the export of Alaskan oil.



1823

Each time United States policy in this area was 
reaffirmed, the government assured American industry and con 
sumers that it was committed to reserving oil from the North 
Slope of Alaska for domestic use. By relying upon those 
assurances, Northville and its partners were able to develop 
a safe, speedy, economical way of meeting an important 
transportation need. If the government now abruptly changes 
directions and permits the export of Alaskan oil, it will 
bankrupt this venture as well as the similar ventures of 
others who have invested in transportation, storage and 
refinery infrastructure in reliance upon the solemn pro 
nouncements of prior Congresses and Administrations. This 
would be grossly unfair to the companies whose investments 
would be lost. Moreover, it could be more broadly counter 
productive as well by suggesting to many businesses that they 
should be hesitant to act upon seemingly consistent policy 
guarantees, and that they should ignore business opportunities 
and shun investment projects in the Caribbean Basin out of a 
fear that today's firm government policy will be tomorrow's 
lesson in history. The U.S. Government owes its citizens a 
greater degree of consistency.

Lost Infrastructure. A reversal of present policy 
would not only put enormous economic pressure on businesses 
that have invested in facilities to expedite the transporta 
tion of Alaskan oil, but also lead to the disuse and ultimate 
dismantling of the actual facilities themselves. The result 
would be to permit the atrophy of an infrastructure capable of 
transporting a precious resource to locations where it is 
needed in this country. As that infrastructure crumbled, so 
would one key element of our national security; for, if there 
came a time when it was necessary to use Alaskan oil for 
domestic purposes, we would no longer possess the tankers and 
terminal facilities necessary to move that oil and the pipeline 
that makes its transportation across Panama economical and
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efficient. In short, permitting the export of Alaskan oil 
would diminish irrevocably this nation's ability to rely upon 
its own energy resources.

Dependence on Foreign Oil. At the core of the cur 
rent restrictions on the export of Alaskan oil lies a profound 
concern for America's energy security. It is no answer to 
that concern to argue that we are participants in a world oil 
market and to point out that the theoretical niceties of the 
laws of supply and demand should determine our access to 
vital oil resources in the years to come. In oil, those 
supposed laws have failed all too often. Particularly in 
times of short supply, destination restrictions are placed 
on tankers for reasons wholly inconsistent with a free oil 
market. The whole energy security problem flows from the 
fact that the world oil market, though well supplied at pre 
sent, is inherently unstable and can at any time be plunged 
into chaos by political unrest in the Middle East. You 
cannot, in consequence, determine the best use of Alaskan oil 
by assuming a perpetually perfect world market. Rather, the 
debate must focus on the market's imperfections, its fragil 
ity, and the resulting threat that this country faces.

If significant quantities of Alaskan North Slope 
oil are exported, America's dependence on other sources of 
supply — particularly the Persian Gulf — will be increased. 
This can have only one result: It will make this nation, its 
economy and its Mideast foreign policy more vulnerable to 
supply disruptions, whether caused by logistical foul-ups, 
political instability, or direct political pressure directed 
against us and our allies. Arguments based upon economic 
theory cannot respond to these concerns for the simple reason 
that they are not economic but geopolitical. Nor is it an 
answer to say that this country can retain the security pro 
vided by our Alaskan North Slope resources by making export 
contracts readily terminable. Exercising such termination
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clauses would have significant practical and diplomatic costs, 
and those costs would be greatest precisely when our need for 
our own resources was most urgent. Moreover, as noted above, 
even were we able successfully to run the diplomatic gauntlet 
of termination, the transportation infrastructure necessary to 
resume efficient and safe utilization of Alaskan oil in this 
country would no longer exist.

Finally, replacing Alaskan oil with foreign oil of 
the same quality is likely to involve increased costs and a 
lessening of the downward pressure on imported oil prices 
now created by the assured availability of Alaskan oil. The 
lower cost of crude oil in America today, with its consequen 
tial benefits for our rate of inflation, is clearly related 
to this country's increasing energy self-sufficiency.

In short, those who favor the export of Alaskan oil 
are asking you not to make a short-term contribution to the 
functioning of the world market, but to forsake irretrievably 
an important U.S. bulwark against the obvious imperfections in 
that market.

Maritime Considerations. You have already heard 
from the maritime industry of the impact the export of 
Alaskan oil would have upon the Jones Act tanker fleet. This 
is not the place to reiterate those arguments. We would 
simply like to emphasize that a significant portion of the 
transportation cost savings that would flow from the export 
of Alaskan oil would come not from an inherently more effi 
cient distribution network, but rather from a shift in 
business from the Jones Act fleet to foreign tankers. Such 
a shift would undermine Congress' long-standing decision, 
embodied in the Jones Act, to ensure that this nation main 
tains a robust maritime industry capable of meeting our 
military and nonmilitary needs. Accordingly, while propo 
nents of the export of Alaskan oil tend to pose the issue in
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terms of global transportation efficiencies, what they are 
really doing is asking you to reconsider existing maritime 
policy. Not surprisingly, they have not been able to come up 
with persuasive reasons for doing so.

Incentives for Production. Several who testified 
before your committee urged that the export of Alaskan oil 
would be desirable because it would create incentives for 
increased production in Alaska. These contentions are 
significantly overstated. In the first place, precisely those 
same proponents point out that the bulk of the transportation 
savings will accrue not to oil producers but to the United 
States Government and, to a lesser extent, the Alaskan 
Government in the form of increased taxes. In fact, the 
actual increased revenue to producers would be quite small, 
and there is no reason to suppose that such modest increases 
would provide a significant incentive for additional produc 
tion. On the contrary, if increased production was not 
taking place a few years ago, when the price of oil was 
considerably higher, the export of Alaskan oil is unlikely 
to cause it to take place now.

Moreover, the major impact of increased production 
in Alaska should be to increase this nation's energy indepen 
dence — to shore up the bulwark against market imperfections 
and international pressure described above. If increased 
Alaskan production is obtained only by exporting that oil, then 
it will not have this effect at all. In times of abundant 
supply, that increased production will simply increase global 
abundance; but in times of short supply exporting that increase 
will be a clear detriment to this country. To increase our 
production merely to export it will surely be viewed by the 
U.S. public as logically inconsistent with any further public 
support for filling the Strategic Petroleum Reserve, for 
developing our coal and alternative energy resources, for a 
military capacity to protect Persian Gulf oil and for promot 
ing voluntary energy conservation.



1827

Foreign Policy Implications. Proponents of a 
relaxation of the current restrictions on export have argued 
that such a relaxation would provide the United States with 
certain advantages in its negotiations with Japan over a 
variety of international trade and foreign policy issues. 
We find this position puzzling and in certain respects 
internally inconsistent. First, Japan's interest in Alaskan 
oil is presumably precisely the same as the interest of any 
developed country in a given oil resource — namely, the desire 
for a safe, secure and politically shockproof source of supply. 
Japan wants, in other words, exactly what proponents of the 
export of Alaskan oil assert there is no reason for the 
United States to want. This simply does not make sense. 
Either such proponents are correct in their assertion that 
the export of Alaskan oil would not deprive the United States 
of any significant amount of energy security — in which case 
it is far from clear why the Japanese should be particularly 
interested in securing Alaskan oil for themselves; or such 
proponents are, as we submit, incorrect — in which case, 
while the Japanese may have a strong desire for Alaskan oil, 
that desire cannot be met by the United States without signi 
ficant costs to us. It is difficult to argue that Alaskan 
oil is a potentially important bargaining chip in negotia 
tions with Japan while at the same time maintaining that it 
is of trivial importance to the United States.

Second, because the export of a significant amount 
of Alaskan oil to Japan would have the effect of bringing our 
overall balance of trade figures with Japan into something 
closer to balance, that mathematical change could in fact 
make it more difficult for us to object to the imbalance in 
manufactured and agricultural products which is at the core 
of our trade problems with Japan. We certainly agree that 
tough negotiations with Japan are necessary in order to open 
up Japanese markets to American manufacturing and technology. 
We do not, however, see why exporting our crude oil to Japan 
would advance this goal.
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Third, the foreign policy arguments in favor of 
export systematically ignore the impact on the government 
of Panama of a significant relaxation of export restrictions. 
Panama is an important ally in an unstable region. The canal 
is a resource vital to our security. If Alaskan oil is no 
longer shipped across the Isthmus of Panama, the Panamanian 
Government will lose projected revenues in excess of $100 
million a year. This could have a diplomatically and eco 
nomically destabilizing effect, as that Government has recently 
stated. Surely the need to avoid destabilization of a peaceful 
and vital democracy in Central America and to preserve a secure 
environment for the Panama Canal outweighs today any marginal 
foreign policy advantages cited in favor of export.

Section 7(d) in Perspective. When Congress decided 
to authorize the Trans-Alaska pipeline in 1973, and in the 
process to turn the Alaskan North Slope oil resource into a 
viable commercial enterprise, its goal was not simply to 
increase the world's supply of oil, but rather to realize 
tangible and profound benefits for the American people by 
guaranteeing them a secure and stable source of oil — a 
source insulated from the vagaries of Mid-East policies, the 
logistics of transporting oil throughout the world, and the 
diplomatic considerations that invariably impact international 
negotiations regarding oil.

In the years that followed, this policy was honed 
and refined. It is now embodied in section 7(d) of the 
Export Administration Act, which reflects Congress' decision 
that Alaskan oil should not be exported unless such exports 
are in the national interest, will not diminish the total 
quantity or quality of crude available to the United States, 
will result in lower acquisition costs to refiners, will 
result in at least 75 percent of the cost savings being 
passed on to consumers, and will be made pursuant to con 
tracts which may be terminated if United States crude 
supplies are interrupted, threatened or diminished.
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Section 7(d), in short, contains a carefully 
thought out, long-standing and entirely rational set of 
criteria for determining when it is in the national interest 
to export Alaskan oil.

The Congress is now being asked to set aside those 
criteria and abandon the policy which underlies them. What 
this means is that you are being asked to authorize the 
export of Alaskan oil in situations when it will not be in 
the public interest as now defined by Congress. This is a 
point which tends to be obscured in debate over this issue. 
Proponents of the export of Alaskan oil tend to cloak their 
entreaties in a somewhat beguiling garb by arguing that the 
export of Alaskan oil will promote the public interest. What 
they are really saying, however, is that Congress's public 
interest standard — the one you have enacted into law — 
cannot be satisfied on the present state of the facts but 
that they want to export Alaskan oil anyway. You are being 
asked, in short, not to lift a "ban," but rather to define 
the public interest differently, to abandon the criteria 
which you have enacted and which the American people have 
accepted for many years.

This, we submit, would be a mistake.
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APPENDIX 29

LETTER DATED MAY 12,1983, FROM J. JAMES HUR, DIRECTOR, FEDERAL 
GOVERNMENT RELATIONS, ATLANTIC RICHFIELD Co., TO HON. DON 
BONKER

May 12, 1983

The Honorable Don L. Honker
Chairman,
Subcommittee on International Economic

Policy and Trade 
Committee on Foreign Affairs 
U. S. House of Representatives 
Washington, DC 20515 ^

Dear Mr. Chairman:

Atlantic Richfield Company respectfully requests 
that the enclosed comment be included in the record 
of written and oral testimony given before the 
Subcommittee on International Economic Policy and 
Trade at hearings last April 12, on the reauthon- 
zation of the Export Administration Act, Section 7(d), 
governing export of Alaska crude oil.

The enclosure is specific to testimony submitted 
by jack A. Blum, on behalf of the Independent Gasoline 
Marketers Council and the National Oil Jobbers Council. 
In both his written and oral presentations, Mr. Blum 
makes spurious allegations about Atlantic Richfield's 
pricing practices, transportation values, and wind-fall 
profits tax payments for its Alaska North Slope crude 
oil production.

The Company's comment is submitted in rebuttle only 
to Mr. Slum's allegations. Atlantic Richfield takes 
no position, pro or con, on export of Alaska crude 
oil and offers no comment on Mr. Blum's support for 
repeal of Section 7(d).

Mr. Chairman, your favorable consideration of this 
request would be most appreciated.

Sincerely yours,

JJH:dwd 
Enclosure
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ATLANTIC RICHFIELD COMPANY COMMENT

ON

TESTIMONY SUBMITTED ON BEHALF OF '

INDEPENDENT GASOLINE MARKETERS COUNCIL

AND

NATIONAL OIL JOBBERS COUNCIL

BEFORE THE

SUBCOMMITTEE ON INTERNATIONAL ECONOMIC POLICY AND TRADE

COMMITTEE ON FOREIGN AFFAIRS

U.S. HOUSE OF REPRESENTATIVES-

May 11, 1983
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On April 12, 1983, the Subcommittee on International Economic Policy and Trade 
of the House Committee on Foreign Affairs conducted hearings on reathorization 
of the Export Administration Act, in particular on section 7 (d) governing 
export of crude oil produced in Alaska. Atlantic Richfield takes no position 
for or against the export of Alaskan oil, therefore, we did not ask to testify.

However, in testimony on behalf of the Independent Gasoline Marketers Council 
and the National Oil Jobbers Council supporting the export of Alaskan oil, 
Jack A. Blum alleged that Atlantic Richfield, as a major Alaska North Slope 
(ANS) oil producer, manipulates its pricing and shipping of ANS crude in order 
to deflate its windfall profit tax (WPT). It was further alleged that such 
practices allow Atlantic Richfield to compete unfairly against independent 
gasoline marketers by passing its purported tax savings to consumers in the 
form of low pump prices, unjustified by its refining and marketing efficiencies.

We wish to take this opportunity to rebut the spurious allegations about our 
ANS pricing practices, our ANS transportation values, and our WPT payments.

It is true that revenues accruing to the federal government from the WPT 
declined in 1982. That is a result of oil declining in value in world 
markets. The ANS decline was no greater than the decline in value of any other 
oil subject to the WPT.

Atlantic Richfield believes it has been, and continues to be in full compliance 
with the Crude Oil Windfall Profit Tax Act. It should be obvious that 
compliance does not give us a market advantage. We are confident that the 
audit commenced in 1981 by the Internal Revenue Service, as part of their 
thorough and routine procedure, will confirm our position.

ANS Pricinq/WPT Payment

Any consideration of WPT liability on ANS crude oil must begin with the value 
of crude oil at its point of production or "severance" at the wellhead. 
Atlantic Richfield follows common sense, standard industry practice and 
positions taken by the Internal Revenue Service with respect to federal income 
tax in valuing ANS crude oil at the wellhead. Specifically, we adhere to the 
principle that there is one, and only one value at the wellhead for crude 01! 
produced from a reservoir. *

The federal law provides rules regarding how a wellhead price is to be 
determined. In those instances where a producer sells crude oil at the 
wellhead to an unrelated party, the price of the oil, for purposes of WPT 
calculation, is the actual selling price agreed to by seller and buyer. Most 
producers of North Slope oil, including Atlantic Richfield, do not sell the 
crude oil they produce to unrelated parties at the wellhead. The law 
explicitly requires these producers to determine a "constructive sales price" 
to calculate their WPT liability. The law defines this as the price at which 
the oil would be sold in its "representative market" to an unrelated party, 
less the value of transporting the oil from the wellhead to that market.

If the price at which a particular crude could be sold in its representative 
market were hypothetically $30 a barrel and the value of transporting the 
crude from the wellhead to that market were $10 a barrel, the "constructive 
sales price" of the crude—its value at the wellhead—would be $20 a barrel.
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If the oil is not sold at the wellhead by its producer to a party unrelated to 
that producer, the law stipulates this "constructive sales price" must be used 
for tax purposes. This is true whether the oil is taken into the producer's 
own refineries, or is sold to unrelated parties away from the wellhead.

In order to calculate the WPT liability on its ANS'crude oil production, 
Atlantic Richfield, therefore, must derive a "constructive sales price," or 
single wellhead value, from the "representative market" for that crude oil. 
To determine the "constructive sales price," the Company must first establish 
the "representative market" for its ANS production.

We believe that market realities for ANS crude oil production dictate that the 
Gulf Coast refining center is its actual "representative market." West Coast 
and Alaskan crude oil production currently exceeds the demand of West Coast 
refineries. The refining center in the Gulf Coast is crude deficient so it 
becomes the logical alternative market for the Western crude oil that is 
surplus to West Coast demand.

The Gulf Coast "representative market" consists of thousands of transactions 
between unrelated buyers and sellers of crjde oils comparable to ANS crude oil. 
Having identified the Gulf Coast as the "representative market," we then 
ascertain the price in that market in order to calculate a "constructive 
price." To return to the hypothetical example given above, if the competitive 
price for crude oil of quality comparable to ANS crude is $30 a barrel in the 
Gulf, and the value of transporting ANS crude from the wellhead to the Gulf is 
$10 a barrel, the "constructive sales price" of ANS crude oil at the wellhead 
is $20 a barrel.

Atlantic Richfield's wellhead valuation of ANS crude oil is validated by the 
posted prices of comparable California crude delivered to West Coast 
refineries. Atlantic Richfield's value for ANS crude landed on the West Coast 
has consistently approximated the prices posted by other West Coast refiners 
of equivalent quality crudes produced in California.

Logically, of course, ANS crude may have different landed values in different 
geographical locations, because of the different charges for transporting 
it to those different locations. In the hypothetical example, if ANS crude 
has a $20 value at the wellhead, its delivered price on the West Coast is $27, 
while its delivered price in the Gulf Coast is $30.

Transportation

Mr. Blum alleged that Atlantic Richfield Company inflates the transportation 
charges for moving ANS crude to various refining centers, and by this inflation 
reduces its WPT liability. He further alleged that ARCO improperly shelters 
part of the taxable income from shipping through application of a "foreign 
source income" provision. Neither allegation is factual.

Atlantic Richfield's ANS production is transported through the Trans Alaska
Pipeline System (TAPS) to Valdez, Alaska. At that point, it is loaded in
tankers and shipped to the West Coast, to the U.S. Gulf, or East Coast.

ARCO Pipe Line Company, a subsidiary of Atlantic Richfield, owns approximately 
21 percent of TAPS. TAPS is a common carrier subject to the Interstate 
Commerce Act. Tariffs for TAPS are regulated by the Federal Energy Regulatory 
Commission. Inflation of such tariffs is nonsense.
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ARCO Marine Inc. is also a subsidiary of Atlantic Richfield. ARCO Marine owns, 
charters and operates tankers to transport ANS crude from Valdez to the U.S. 
West Coast, and via the Panama Pipeline, to the U.S. Gulf and East Coast. The 
transportation rates for these vessels are based on the United States Freight 
Rate Averages (USFRA) report, developed and published by an independent third 
party, the Shipping Cost Analysis Corporation of New York City, an affiliate of 
the Association of Ship Brokers and Agents.

The USFRA report represents the weighted average value of commercially 
chartered U.S. flag tanker tonnage employed during a calendar month for the 
transportation of crude oil and petroleum products. USFRA is based on arms- 
length charter rates, obtained by the Shipping Cost Analysis Corporation 
from owners, charterers and brokers for vessels operating during the report 
period. As sjch, the transportation rat-^s are an objective assessment of fair 
market values, and are not subject to "manipulation" by Atlantic Richfield.

It has been alleged that USFRA rates "must be too high," otherwise owners of 
vessels built with construction differential subsidies would not seek to 
repay this subsidy in order to qualify under Jones Act service. The fact of 
the matter is that U.S. flag tankers operating in foreign trade have not been 
financially successful. The decline in Middle East oil production coupled with 
an oversupply of tankers in the world market has had a depressing effect on 
world tanker markets. The domestic tanker market does not have that same 
oversupply of capacity. Consequently, current domestic shipping rates are 
more attractive than foreign trade. That does not mean, however, that Jones 
Act vessel rates are too high. It simply means that at the moment, domestic 
service rates are more attractive than foreign service.

The Company believes it is in full compliance with all federal and state tax 
laws governing income derived from transportation activities, including 
characterizations of such income as foreign or U.S. source.

Conclusion

Atlantic Richfield Company, like every other United States marketer of 
petroleum, has had to confront the reality that total petroleum demand has been 
shrinking since 1978. That trend involves several factors including 
conservation efforts, substitution where feasible, and the impacts of a slow 
economic pace. The impact of this major change in consumer behavior upon 
various marketers was masked from 1979 through early 1981 by the maze of price 
and allocation controls imposed on the industry by the Federal government. 
Many of those controls allowed otherwise inefficient segments of the industry 
to survive. Decontrol restored vigorous competition, and removed the 
protective shield of the controls.

Atlantic Richfield Company, undeniably, has been in the vanguard of firms to 
explicitly acknowledge the dimensions of the radically new market environment. 
Among the major oil companies, we may have been the first to adjust to this new 
environment. We are now no longer alone, as a survey of the market will 
testify. We, however, have raised the ire of a few independent marketers who 
believe they are disadvantaged by our initial competitive strategy.

That strategy is the result of a series of deliberate actions. During the last 
decade, we invested hundreds of millions of dollars to prepare our refineries 
to accept so-called heavy and sour crude oils and to be able to process those 
crude oils predominantly into higher-value products, namely, gasoline and
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distillate fuels. We have also consolidated our marketing territories, reduced 
our offices and personnel and tried in every way to improve our marketing 
efficiency. We did so under price controls, when some others seemed content 
with the status quo.

The most i-ecent steps in our marketing strategy involved elimination of the 
Company credit card in April of 1982. We were not the first to recognize the 
cost of offering credit was increasing dramatically. We had watched our 
competitors experiment with discounts for cash, and so forth. We simply 
decided to eliminate credit cards entirely, since 70 percent of our gasoline 
sales were already for cash, in order to lower prices for our gasoline.

Our marketing success, contrary to our critics' assertions, rests upon our 
ability to innovate in the marketplace, upon the efficiency of our refining and 
distribution system, and upon the good business practices of our dealers. We 
have every reason to believe the consumer has benefited from our approach.

Govt' 1 Issues/Gov. Rels. 
5/11/83
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APPENDIX 30

LETTER DATED APRIL 21,1983, FROM ROBIN M. PATE, EXECUTIVE VICE 
PRESIDENT, THE ENTERPRISE COMPANIES INC., TO HON. DON BONKER

April ?1, 1983

International Economic Policy & Trade Subcommittee
House Foreign Affairs Committee
Room 702
House Annex #1
New Jersey & C Street, N.W.
Washinqton, D. C. 20515

Gentlemen:

The Enterprise Companies, Inc. ("Enterprise") supports the 
Administration's proposal to eliminate the short supply 
controls on refined petroleum products contained in Section 
7(e) of the Export Administration Act. Enterprise respect 
fully requests that this letter be included in the record of 
the Subcommittee's deliberations on the renewal of the 
Export Administration Act.

Enterprise engages in wholesale purchase, sale and exchange 
of natural gas liquiOs ("NGLS"), such as propane and butane. 
The company is headquartered in Houston, Texas, and has 
offices in Tulsa, Oklahoma; Denver, Colorado; and Calgary, 
Alberta, Canada. Since beginning operations with two 
individuals and a small investment in 1968, Enterprise has 
created 1400 ]obs and purchased or constructed over 1100 
miles of pipeline, has a fleet of 500 truck tractors, 800 
trailers, and 500 railroad tank cars, as well as fraction- 
ation production and storage facilities.

Enterprise has invested substantial monies in the construc 
tion of facilities that are able to fractionate a raw 
mixture of natural gas liquids into useable products (i.e. 
ethane, propane, butane and pentanes plus). In addition 
Enterprise has developed the capacity to import a mixed 
stream of liquids from foreign sources, fractionate the 
stream into component parts and export these products. As a 
result of its investment, Enterprise is able to take a raw 
product, process the raw product into finished product and 
then market the finished product. This entreprenurlal 
contribution to the U.S. economy has been made possible by 
Enterprise's detailed knowledge of the NGLS market and its 
ability to react very quickly to changes in supply and 
demand.
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Enterprise has initiated limited international operations 
involving NGLS, and is currently seeking to expand its 
market for NGLS and sees a large potential market for its 
NGLS products and related services. A substantial part of 
this potential market may be closed to U.S. companies such 
as Enterprise, however, because of the short supply controls 
under the Export Administration Act, which require U.S. 
companies to obtain a prior validated license for the export 
of NGLS prior to their export. Even more significant is the 
requirement that, if a transaction would result in the 
export of more than 250,000 barrels of refined petroleum 
products to a single country in a year, a license cannot be 
granted until after a mandatory 30-day waiting period. In 
several circumstances, Enterprise has found that customers 
are not able to wait 30 days to get a shipment. The cus 
tomers have an immediate need for the product. This seems 
to be most important in the early stages of the supplier/ 
customer relationship.

Enterprise in its marketing efforts has competed with 
companies from other countries which do not have these types 
of controls. Enterprise has had to expend a lot of time, 
effort, and money to comply with the short supply license 
requirements.

The delays which are caused by having the license require 
ment can, in some circumstances, mean that a company from 
another country may get the order and an U.S. company misses 
the opportunity to export products. This then adversely 
affects the U.S. balance of payments.

While the Department of Commerce has been helpful in grant 
ing licenses, there have been costly delays. At times 
Enterprise has had to incurr demurrage charges on ships. 
The Department of Commerce is not able to expedite all 
license requests.
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The 30-day waitina period cripples U.S. companies seeking to 
compete in the international NGLS market. Enterprise's 
success in the U.S. market is attributable to its ability to 
deliver NGLS within days of an order. Neither Enterprise 
nor any U.S. company can compete effectively in the inter 
national market when subject to month-long delays in delivery.

Deletion of this burdensome licensing requirement and the 
30-day waiting period would not adversely affect any U.S. 
interest. Given the abundant supply of NGLS at the current 
time, licenses are granted almost without question. In 
addition, some of the Enterprise exports are exports of 
finished products which were imported as a mixed stream and 
then fractionated by Enterprise and, thus, these exports do 
not involve the export of U.S. origin products.

The only real function of the licensing system is to inform 
the government of exports. If continued information about 
NGLS exports is necessary, a simple reporting requirement 
could achieve the same end without prior review and without 
a waiting period.

For these reasons, Enterprise supports the Administration's 
proposal to eliminate mandatory short supply controls on 
refined petroleum products.

Respectfully submitted,

ROBIN M. PATE
Executive Vice President

RMP/13
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APPENDIX 31

LETTER AND STATEMENT DATED APRIL 25, 1983, FROM ROBERT V. 
MAUDLIN, WASHINGTON REPRESENTATIVE, BRASS AND BRONZE IN 
STITUTE, TO HON. DON BONKER

BRASS AND BRONZE INSTITUTE
33 NORTH LA SALLE STREET 
CHICAGO 60602 (312) 236-2715

April 25, 1983

Hon Don Bonker
Chairman
Subcommittee on International

Economic Policy and Trade 
House Committee on Foreign Affairs 
434 Cannon House Office Building 
Washington, D.C. 20515

Dear Mr Bonker

Reference is made to the recent hearings held by the Subcommittee on 
International Economic Policy and Trade on reauthorizatlon of the Export 
Administration Act of 1979

Enclosed is a statement of Norman Lavin, president of the Brass and 
Bronze Ingot Institute (BBII), in support of retention of Section 7(c) of the 
Export Administration Act The members of the BBII urge your support in 
retaining this section of the Act in order to keep a viable metal recycling 
Industry in the United States.

We respectfully request that Mr Lavin 1 s statement be included In the 
printed hearings on the reauthorlzation of the Export Administration Act.

Very sincerely yours,

Washington office 
Suite 535
1511 K Street N W 
Washington, D.C 20005 
(202) 628-8777

Robert V /Maudlin 
Washington Representative

Subcommittee members 
Harold Luks 
Roger Majak
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Statement in Support of Retention of Section 7(c) In the 

Reauthorization of the Export Administration Act of 1979

by

Norman Lavin, President 

Brass and Bronze Ingot Institute

to the

Subcommittee on International Economic Policy and Trade

Committee on Foreign Affairs

House of Representatives

April 1983
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This statement is in support of retention of Section 7(c) of the Export 

Administration Act of 1979. This subsection provides for a procedure and 

time schedule to be followed by the Secretary of Commerce for considering 

petitions requesting monitoring or export controls on recyclable metals The 

members of the Brass and Bronze Ingot Institute (BBII) believe it is important 

that this provision be retained in the Export Administration Act so that timely 

decisions will be made by the Secretary when there are severe shortages of 

recyclable metals in the domestic market.

The Brass and Bronze Ingot Institute is a national trade association 

representing the domestic brass and bronze ingot industry. The ingot industry 

serves an important role in the economy by recycling copper and other non- 

ferrous scrap and waste. During the past five years the domestic ingot 

industry has recycled over two billion pounds of copper base scrap. This 

recycling saves not only valuable non-renewable metallic resources, but also 

large amounts of energy. United States industry consumes more primary 

copper than is produced from domestic ores, and part of this shortfall is 

covered by recycling.

The scrap is converted into brass and bronze ingot, an economic raw 

material that is used by the nonferrous foundry industry to produce castings. 

These castings are used in thousands of consumer and industrial products

For more than 30 years, until January 1972, exporters of copper base 

scrap were required to obtain validated export licenses from the Department
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of Commerce before making export shipments. This procedure provided the 

Secretary with an excellent tool for monitoring exports and controling the 

level of exports during periods of domestic shortage This requirement was 

dropped in 1972 and in 1978 the domestic scrap market was severely dis 

rupted by a surge in exports of copper base scrap The 1978 exports were 

47% higher than the 1977 exports, and only 7% below the previous all-time 

record for copper base scrap exports in 1960 In early 1979 the BBII made a 

request to the Department of Commerce for monitoring of copper base scrap 

so that appropriate timely action could be taken if exports continued at the 

high level reached in January 1979 The Department of Commerce did not 

have any specific procedure for considering this type of request for monitoring 

in 1979 However, the Department of Commerce "reviewed" the situation 

and advised the BBII that they did not believe a formal export monitoring system 

for copper base scrap was needed. In spite of this "review" and conclusion 

that no action was needed, exports continued to increase in 1979 and 1980 

The 1980 exports reached a new record high by exceeding 1960 by 15%.

When the request was made to the Department of Commerce for monitoring 

in 1979, the members of the BBII believed that there was a need for a formal 

ized procedure to review requests for monitoring and/or export controls similar 

to the procedures used by the International Trade Commission to consider 

requests for import controls It was felt that only with a formalized procedure, 

all interested parties would have the opportunity to have their views con 

sidered in a timely manner before a decision was made by the Secretary The
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procedure provided for in Section 7(c) of the Export Administration Act of 

1979, was an answer to this need and was fully supported by the BBII.

Section 7(c) of the Act provides only for a procedure and time schedule 

for the Secretary of Commerce to use in considering petitions for monitoring 

or controls It does not establish standards for the Secretary to use in 

making a determination as to whether or not monitoring or controls should 

be established.

The members of the BBII believe that the procedure provided for in 

Section 7(c) was not only necessary and proper, but long overdue During 

the previous 20 years, when the industry was faced with severe copper base 

scrap export problems, there was no established procedure for exporters or 

consumers to follow in making their concerns known to the Secretary of Com 

merce. The experience of the ingot industry during that time was (1) there 

was too much delay by the Secretary in instituting controls, (2) the level of 

controls were not adequate; and (3) the controls were removed too early.

The administration has proposed deleting Section 7(c) from the Act, as 

well as all other special provisions in the short supply section that relate to 

particular items. An administration representative, in support of these dele 

tions, said "... the President should have the latitude and flexibility to 

determine the need for short supply controls as they occur . " As noted 

above, Section 7(c) only specifies a procedure to be followed in considering 

a request for monitoring or controls and it does not in any way restrict the
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President's or Secretary of Commerce's "latitude and flexibility."

Members of the BBII have not used the procedure provided for in 

Section 7(c) since it was enacted in late 1979. However, they recommend 

and strongly urge that Section 7(c) be retained in the Export Administration 

Act so that it will be available if market conditions call for its use.

###

Note. Norman Lavin, president of the Brass and Bronze Ingot Institute, is 
president of R. Lavin & Sons, Inc., Chicago, Illinois.

Brass and Bronze Ingot Institute 
Washington, D. C . office 
Suite 535
1511 K Street N.W. 
Washington, D C. 20005 
(202) 628-8777
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APPENDIX 32
LETTER DATED APRIL 27, 1983, FROM R.M. COOPERMAN, EXECUTIVE 
DIRECTOR, ALUMINUM RECYCLING ASSOCIATION, TO HON. DON BONKER
April 27, 1983

Hon. Don Honker
434 Cannon House Office Building
Uashington, D. C 20515

Dear Congressman Bonker,

The Aluminum Recycling Association 
(ARA) is comprised of producers of 
secondary aluminum whose furnaces melt 
aluminum scrap and alloys to produce 
specification ingot. The industry 
provides the U.S. with 25% of its annual 
consumption of aluminum. Secondary 
aluminum is used extensively in 
automobiles, computers, defense transport, 
major appliances, plumbing and hardware 
for construction, and in many other 
industries.

The Association represents 
approximately 78% of this country's 
capacity to produce secondary aluminum. 
The industry buys between 40% and 70% 
of the aluminum scrap generated in the 
United States each year.

Trigger mechanisms of Section 7, 
beginning with monitoring exports, 
alert foreign countries to our 
Government's awareness of excessive 
shipments of a short supply commodity 
and indicate possible restrictive 
measures to preserve the U.S. supply 
of a critical material Exporters
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and foreign companies become conscious of our concerns, 
curtail exports and the short supply drain eases.

Japan is the major importer of U.S. aluminum scrap, 
taking as much as 50 - 60% of our total annual exports. 
An incalculable amount of this scrap returns to the U.S. 
as components of Japanese cars.

The recession, from which the secondary aluminum 
production industry began to emerge last October, 
markedly reduced the generation of aluminum scrap in 
tt*_r country.

Aluminum scrap today is scarce. The recovery is 
fragile. Aluminum scrap prices are rising and will 
continue to increase.

If the Japanese, sensing increasing scrap prices 
in the U.S. begin to buy in their usual massive 
quantities, we could be in a short supply situation 
within six to eight weeks.

The ARA_is ppgosed to_deleting Section 7 of the 
Export Administration' Act~.~ We respectfully urge the 
Congress to retain the short supply mechanism which 
acts as a deterrent toward the excessive export of a 
critical material.

Respectfully yours.

R. M. Cooperman 
Executive Director
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APPENDIX 33

STATEMENT ON BEHALF OF THE 
FERROUS SCRAP CONSUMERS COALITION

This statement is submitted on behalf of the Ferrous Scrap 

Consumers Coalition ("FSCC"), a non-profit association comprised of 

"cold metal shop" steel producing firms and ferrous (iron and steel) 

foundries, as well as unions representing employees in these com 

panies. About 900 companies throughout the U.S. , which employee over 

300,000 workers, are members of this association.

Unlike large integrated steel producers, FSCC member steel 

companies rely virtually exclusively on ferrous scrap as the metal 

lic raw material for producing iron and steel. Foundries also are 

substantially dependent on ferrous scrap as their raw material.

Ferrous scrap is a vital ingredient in the production of the 

steel and iron essential to the United States' military and economic 

well-being. Ferrous scrap is necessary for the production of 

stainless, tool and alloy steels, which are essential components of 

airplanes, automobiles, tanks, trucks and ships. In short, ferrous 

scrap is a strategic and critical material.

The steel and foundry industries are increasingly reliant on 

ferrous scrap. One of the most efficient ways that steel can be made 

is in electric furnaces. In electric furnaces, scrap represents 

virtually 100% of the ferrous metallics used. Steel produced in 

electric furnaces in the United States grew from 8 million tons in 

1960 to 20.2 million tons in 1970, a 150% increase. By 1981, 34.1 

million tons of steel were made in electric furnaces. In the first 

two months of 1983, approximately 30.9% of the United States steel 

output was produced in electric furnaces, compared with approxi 

mately 15% in 1970. The electric furnace provides a unique tech 

nology to make high quality alloy-containing steels. Use of electric
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furnaces and the demand for scrap is growing because of the low 

capital costs associated with such furnaces and the relative en 

vironmental advantages.

The scrap market is particularly volatile. In 1973 worldwide 

steel demand boomed and exports of ferrous scrap accelerated rapid 

ly. There was a scrap shortage in the United States. Ultimately, 

the Commerce Department instituted export controls on ferrous scrap. 

Unfortunately, those controls came too late to be of any real help 

to the steel industry.

During the current worldwide recession there is no shortage of 

ferrous scrap. Given the volatility of the market, however, when 

worldwide demand increases, scrap shortages could occur.

Congress recognized the volatility of the ferrous scrap market 

and the importance of ferrous scrap to this country's economy and 

national defense, when it adopted what is now subsection (c) of 

Section 7 of the Export Administration Act. Congress also recognized 

that it was unwise to leave the procedures for petitioning for export 

monitoring or controls to the complete and unfettered discretion of 

whatever administration was in power. It therefore enacted sub 

section (c), which provides a fair petitioning process. Sub 

section (c) requires a hearing and sets time limits for a decision 

by the Commerce Department. It allows all parties affected by a 

decision to have an opportunity to present their views in public, and 

have a decision made on the merits of their arguments. The provision 

merely brings a little sunshine into what had previously been a 

secret, impenetrable process. We think it would be a serious mistake 

to delete subsection (c) and return to a totally discretionary
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system, which would be difficult for the Congress to oversee. The 

Ferrous Scrap Consumers Coalition therefore urges you to reject the 

Administration's proposal to delete subsection (c). We prefer 

instead the provisions of H.R. 1566, which leave subsection (c) 

intact.

Timely Monitoring

Section 7 of the Act provides essentially for two kinds of 

governmental actions in "short supply" situations: monitoring and 

controls of exports. Monitoring, as the term implies, requires the 

Commerce Department to collect information on exports of the subject 

product. It is an information gathering device; monitoring involves 

no limits or prohibitions on exports. By contrast, under the 

controls authority of Section 7(a) of the Act, the President actually 

may prohibit or curtail the- export of goods.

One would expect that in most instances monitoring, which 

involves relatively unobtrusive information gathering, would be 

instituted well in advance of any situation which might require 

controls. Indeed, Congress has recognized the need for timely 

monitoring in Section 7(b) of the Act by providing that:

Any such monitoring shall commence at a time 
adequate to assure that the monitoring will re 
sult in a data base sufficient to enable policies 
to be developed, in accordance with Section 3(2) (C) 
of this Act, to mitigate a short supply situation 
or serious inflationary price rise or, if export 
controls are needed, to permit imposition of 
controls in a timely manner. (Emphasis added).

Although monitoring is designed principally to provide timely 

information for policy makers, affected businesses and some govern-
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ment officials believe that monitoring inevitably leads to formal 

controls. Fulfillment of this prophecy often is aided by the timing 

of a decision to impose monitoring. Monitoring is usually not 

contemplated until markets are already is the throes of shortages or 

inflationary price increases. Naturally, a decision to impose 

monitoring on a volatile market is not likely to calm market 

activity.

If monitoring were begun before a market was in crisis, though, 

it would be less likely to disrupt the market. Indeed, if commenced 

early enough, monitoring could help eliminate the need for controls 

by permitting more effective advance planning by suppliers and 

consumers. Amendments to the Act are needed to ensure that moni 

toring takes place before markets are in crisis.

We suggest that the timely monitoring provision in sub 

section 7(b) be amended by deleting the word "mitigate," and in 

serting in its place "prevent." Thus, monitoring could be imposed 

in order to prevent a short supply situation rather than mitigate one 

that is already in existence.

Similarly, the criteria for monitoring themselves need modi 

fication to ensure that monitoring can begin before it is too late. 

Section 7(b) of the Act now provides for monitoring when:

(1) the volume of such exports in relation to 
domestic supply contributes or may contribute;

(2) to an increase in domestic prices or a domes 
tic shortage; and

(3) such price increase or shortage has, or may 
have a serious adverse impact on the economy or 
any sector thereof.

(Emphasis supplie_d).
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Paragraph (1) of subsection 7(b) wisely provides for monitoring 

when exports may contribute to certain adverse conditions. In 

practice, however, the Commerce Department's determination that 

exports may contribute to those adverse market conditions is usually 

based on current export volumes. Although we believe the law is 

already clear, the statute should be clarified by stating explicitly 

that the Department need not wait until export volumes are high to 

make its determination. At the very least, the legislative history 

of any changes in the Act should make clear that trends in exports 

should be relied upon in making this determination.

Criteria for Monitoring

The criteria for monitoring also should be changed. At present, 

the volume of exports is viewed in relation to domestic supply. 

Domestic supply of a given good is often difficult to ascertain; for 

ferrous scrap, it is impossible. Despite years of studies and 

debate, no one knows how much ferrous scrap is available domes 

tically, nor is there even agreement upon how to measure the domestic 

supply of that commodity. Moreover, unlike producers of iron and 

steel who report their ferrous scrap purchases to the United States 

Bureau of Mines, no information on ferrous scrap supplies is provided 

to the government by scrap dealers. Thus, although there is 

virtually no useable information on domestic ferrous scrap supplies, 

there is a great deal of information on ferrous scrap demand.

Such information on domestic demand for any product should be 

required for making a decision concerning monitoring. Certainly, 

information on demand for ferrous scrap must be considered before a 

sensible decision on monitoring can be made.

28-755 0-86-59
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We recommend, therefore, that the words "or demand" be inserted 

after the word "supply" in paragraph (1) of the monitoring criteria. 

In this way, if the Department lacks information on supply, or for 

other reasons regards demand as a more useful indicator of market 

trends, it may use such information in making a monitoring decision. 

In addition to making clear that demand should be considered, the 

criteria for controls should generally be made more objective. In 

our discussion of the controls criteria below we suggest a formula 

that could also be applied to monitoring.

Criteria for Controls

Section 7(a) of the Act grants the Secretary of Commerce 

authority to control exports where necessary to carry out the policy 

of Section 3(2)(C), which is "to restrict the export of goods where 

necessary to protect the domestic economy from the excessive drain 

of scarce materials and to reduce the serious inflationary impact of 

foreign demand." (Emphasis added). The statute and its legislative 

history provide little guidance on the meaning of this language. Is 

it necessary, for example, for ferrous scrap to be in such short 

supply that steel mills or foundries must actually close for lack of 

scrap before export controls are imposed? If actual outages of a 

material are not required, what kinds of shortages must be shown to 

warrant export controls? The statutory language is simply too vague 

to be rationally and consistently applied. Although absolute 

precision in this area may be impossible, some objective standards 

should be included in the provision concerning controls.
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We suggest that the following general conditions be met before 

export controls can be imposed under Section 7(a) of the Act:

(1) Over the course of the preceding six months 
there must be a rising trend in the level of demand 
of the product in question, as measured by the 
combined total of domestic consumption plus ex 
port s;

(2) During the same period there must be a rising 
trend in the ratio of exports to domestic con 
sumption; and

(3) There must be a rising trend in prices over 
the same period. This trend must be increasing at 
a rate faster than the long-term increase in 
prices registered over an immediately preceding 
period of years. The price trend during the six 
month period must also exceed the increase in the 
producer price index for industrial commodities 
or the increase in another related and appro 
priate aggregate index.

The details of these conditions, of course, are extremely 

important. It may be appropriate to apply these conditions using 

relatively low thresholds for decisions on monitoring, while im 

posing higher numerical thresholds for controls. Also, because 

monitoring will provide information on present and future demand 

(through review of forward contracts), the criteria for controls 

should look to the future as well as the past. Whatever the tirae 

periods and the rates actually used, the Act would be vastly improved 

by inclusion of more objective criteria such as outlined above for 

short supply controls and monitoring.

The FSCC appreciates the opportunity to present its views. We 

would.be happy to work with the, Committee and its staff to improve 

the Export Administration Act.

Respectfully submitted.

DAVID A. HARTUUIST
PAUL C. ROSENTHAL
COLLIER, SHANNON, RILL & SCOTT
1055 Thomas Jefferson St., N.W.
Washington, D.C. 20007
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APPENDIX 34

LETTERS AND AIDE-MEMOIRES FROM FOREIGN GOVERNMENTS CON 
CERNING THE EXPORT ADMINISTRATION ACT

DELEGATION OF THE COMMISSION OF THE EUROPEAN COMMUNITIES

The Head of the Delegation

#* March 21, 1983

The Honorable Don L. uonker
Ohai ruian
Subcommittee on International Economic
Policy and Trade
US House of Representatives
Washington, 1)C 20515

The European Community will on Wednesday, i-larch 23 
present to the U.S. Administration an Aidc-llerooire concerning 
the renewal of the Export Administration Act of 1979.

In its Aide-Uemoire, a copy of which I enclose, the 
European Community expresses grave concern about the way the 
existing Export Administration Act affects companies doing 
business in the Community and in particular about the claim, 
implicit both in the Act itself and the way in which it has 
been interpreted by the U.S. Administration, that L.S. 
jurisdiction extends to persons doing business in the 
Community.

In our opinion, the extraterritorial aspects of U.S* law 
and practice in the export control field are contrary to 
international law. They also pose serious political anu 
economic problems*

The problems arising from the application of the Export 
Administration Act are compounded by the fact that the 
President may Introduce export controls for the furtherance 
of L.S* foreign policy goals which are not shared, or at 
least not shared to the same extent, by the European 
Community. The pipeline sanctions were a uost unfortunate 
example of the U.S. seeking to extend its jurisdiction to 
companies doing business in the Community.

2100 M Street NW Suite 707 Washington DC 2003? / telephone (202) 862 9500 / telex 89-539 EURCOM
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The problems caused by the extraterritorial application 
of U.S. export controls have been aggravated by the fact that 
such controls have been applied at times retroactively long 
after contracts have been concluded In good faith.

I know that the business community In the United States 
Is as preoccupied as we are about the problems caused by the 
extraterritorial and retroactive application of U.S. export 
cont rols.

The European Community believes that the correct course 
to follow in cases where the U.S. Government considers it 
necessary for controls to be applied outside its territory 
for reasons of national'security or foreign policy is to seek 
a consensus with its trading partners on the trade controls 
to be adopted and not to try to extend controls unilaterally 
to Cocioiunlty companies-

1 would be very pleased to meet with you and your staff 
to discuss any questions you may have about the Coumunity's 
views, on this issue.

Yours sincerely,

Koy benman
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OFI FRATION

OF THE 
COMMISSION OF THE EUROPEAN COMMUNITIES

AIDE-MEMOIRE

The European Community and its Member States have the 

honour to present to the U.S. Administration the following 

Aide-Memoire concerning the Export Administration Act of 1979.

1. The considerations set out below pertain to the way this 

Act affects companies doing business in the Community and in 

particular to the claims, implicit both in the Act itself and in 

the way it has been interpreted by the U.S. Administration, that 

U.S. jurisdiction under the Act extends to persons doing business 

in the Community.

2. The Export Administration Act contains such phrases as "any 

person subject to the jurisdiction of the United States" which 

has consistently been defined so as to include companies incor 

porated, having their registered office or doing business in 

foreign countries and owned or controlled by U.S. natural or 

legal persons. Moreover, the Act itself defines a "U.S. person" 

so that those words include foreign subsidiaries or affiliates of 

U.S. domestic concerns which are "controlled in fact" by those 

concerns. As regards the Administration's interpretation of the 

Act, this has consistently been such as to include within "goods", 

technology or other information subject to the jurisdiction of 

the United States" such goods and technology which have already 

left the United States. As well as being contrary to international 

law such assertions of jurisdiction by the U.S. Congress and Admini-
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stration are bound to lead to conflict at the political and 

legal level. The problems arising from the application of the 

Export Administration Act are compounded by the fact that section 

6 of the Act enables the President to impose export controls for 

reasons of foreign policy adopted by the United States, but not 

necessarily shared, or shared to the same extent, by frieridly 

countries. Finally, the problem is exacerbated where, as in a 

recent case, the U.S. Administration have seen fit to apply re 

strictions with retroactive effect to the re-export, under con 

tracts already lawfully entered into, of goods and technology 

which had already left the United States.

3. These aspects of the Export Administration Act and its 

application have given rise to considerable concern in the European 

Community. In this connection its comments on the amendments of 

June 22,1982 to the U.S. Export Administration regulations which 

were transmitted to the Department of State on August 12, 1982 

are recalled. The renewal of the Export Administration Act provides 

the opportunity to bring the following points to the attention of 

the U.S. Administration in order to stress the deeply felt concern 

about these matters once again.

4. According to a basic principle of international law, any 

natural or legal person doing business in the Community should 

abide both by Community and national legislation in force therein. 

The legal and regulatory definitions of the terms "any person 

subject to the jurisdiction of the United States" and "U.S. person", 

which include companies incorporated, having their registered office, 

and/or doing business in foreign countries, because they are owned 

or controlled by U.S. natural or legal persons, run counter to this 

principle.
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AS already 3h<- . in the afore-mentioned comments on August 12, 

1982 the claim to regard as having U.S. nationality companies 

incorporated and having their registered office in Member States 

of the Community is not in conformity with recognized principles 

of international law (1) .

It is unacceptable that the U.S. Administration and Congress should 

assert jurisdiction over the activities of these companies in the 

Community .

5. Moreover, such assertions of jurisdiction, which imply that 

overseas subsidiaries and associates of U.S. companies owe allegiance 

to U.S. law and policy, cannot be reconciled with proposals by the 

U.S, Administration in various international fora for the "national 

treatment" of investment from abroad and they create a climate 

less favourable to U.S. investment.

6. According to a basic rule of private international law as 

generally applied, goods are subject to the law of the place where 

they are located.

However, the words "any goods'; technology or other information sub 

ject to the jurisdiction of the United States" though not defined 

in the Export Administration Act, have been interpreted by the 

Administration so as to mean that U.S. jurisdiction follows these 

goods, technology or other information even after they have left 

U.S. territory.

7. In the comments of August 12, 1982 it was stressed that there 

are no known rules of international law for using the domestic 

origin of goods or technology situated abroad as a basis for

(1) Ref: Barcelona Traction case, ICJ Report 1970, 3, 43.



1859

establishing jurisdicti r>'. c pc sons abroad which control those 

goods or technology.

8. Several decisions by respected non-D.S. Courts (1) confirm 

the principle that U.S. jurisdiction may not follow goods originating 

in the U.S., once they have been discharged in the territory of 

another country.

(1) American President Lines v. China Mutual Trading Co., 

1953 A.M.C. 1510, 1526 (Hong Kong Sup. CT) and Moens v. 

Ahlers North German Lloyd, 30 R.W. 360 (Tribunal of 

Commerce, Antwerp (1966))
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9. This extension of U.S. export controls to the trade 

»,w^.«_wi. —i-~^ countries in goodr, «,». »4.j 1 aimed to be 

subject to U.S. jurisdiction, is also objectionable for 

commercial and political reasons. Many industries in the 

Community have quite readily accepted U.S. know-how and 

advanced products in the past and have to a certain extent 

become dependent upon them for their own production. If 

it turns out that they may become subject to U.S. export 

restrictions at any moment, they might feel constrained to 

change their policy and either seek technology or advanced 

products elsewhere, developing them themselves, or develop 

ing them in joint ventures with non-U.S. companies. It is 

inconsistent for the U.S. Government, which has always been 

a strong proponent of the free exchange of technology and 

know-how, at the same time to subject the use of this 

technology to such hazards.

10. The U.S. regulatory practice under the Export Administration 

Act of imposing export controls retroactively has the effect of 

exposing companies incorporated in the Community and/or handling 

certain U.S. origin goods to sanctions long after contracts 

have been concluded in good faith and in full conformity with 

all U.S. laws and regulations in force at the time.

11. This has serious consequences for international commercial 

relations. It introduces an element of uncertainty against which 

it is virtually impossible to take effective precautions and must 

breed reluctance to deal with companies of the country using 

this method of regulating trade.
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12. It has been argued in the past by U.S. authorities 

that the practices sub 6 and 10 are not objectionable where 

foreign companies have agreed either in a contract clause 

or in an undertaking to the U.S. Government to respect U.S. 

export control legislation. However/ such "Submission 

Clauses" cannot confer on the U.S. export controls a valid 

jurisdictional reach which they would not otherwise have.

It is also particularly objectionable for a government 

systematically to encourage or require companies to include 

such "Submission Clauses" in their contracts with foreign 

clients. This is a clear abuse, for foreign policy purposes, 

of the freedom of contract.

13. All the above-mentioned problems are compounded by the 

fact that export controls can be introduced unilaterally by 

the U.S. Administration for the furtherance of U.S. foreign 

policy goals which are not necessarily shared even by friendly 

countries which have close political and economic ties with 

the U.S. ,

14. Unlike national security and short supply controls, foreign 

policy controls are not covered by any of the exemptions in 

Articles XX or XXI of the GATT. Therefore, in respect of any 

measures taken under the Export Administration Act for foreign 

policy reasons, which have the effect of limiting Community trade, 

the position and rights under the GATT are strictly reserved.

15. It is not justifiable nor acceptable that Section 6 of the 

Export Administration Act be used to impose U.S. law and policy 

on other friendly countries which will have their own policy views 

and will wish to take their own decisions on what restrictions, 

if any, can be imposed on trade with Third Countries.
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16. The correct course to follow in cases where the U.S. 

Government considers it necessary for controls to be applied 

outside its territory for reasons of national security or

foreign policy, is to seek a consensus with its trading
/ 

partners on the trade controls to be adopted and not to try

to extend controls unilaterally to Community companies through 

the objectionable legal techniques discussed.

17. If the unacceptable practices referred to above continue, 

it may be necessary to consider means by which the effects on 

persons doing business in the Community of the extraterritorial 

application of U.S. export controls might be countered.

18. CONCLUSIONS
/

The extraterritorial aspects of U.S. law and practice in 

the export control field are contrary to international law 

and it is in the interest of both parties that disputes over 

U.S. export controls should be avoided in the future. As we 

have seen on the occasion of the pipeline dispute, considerable 

political disruption and commercial damage can ensue. Such 

disputes should be avoided and the U.S. Administration is, 

therefore, urged to take such measures as are necessary to 

secure the amendment of the Export Administration Act at least 

in the following respects:

1) The terms of the Act should make it clear

- that companies incorporated and having their 

registered offices in the Community are not to 

be regarded as being within U.S. jurisdiction 

by reason of the fact that they are owned or 

"controlled in fact" by U.S. citizens or 

companies incorporated in the U.S.



1863

-That the words "any goods, technology or other 

information within the jurisdiction of the United 

States* must be interpreted as excluding any 

goods, technology or other information located 

outside the United States regardless of its origin.

2) The authority to impose controls for the furtherance 

of U.S. foreign policy should be reconsidered and 

if this power is retained it should be limited so 

that controls cannot affect companies incorporated 

and having their registered office in the Community.

With respect to the administrative practice followed under 

the Export Administration Act, it is strongly urged that the U.S. 

Administration modifies the text of the new Export Administration 

Bill along the above-mentioned lines.

Washington, D.C. 

March 14, 1983
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Botschaft 
der Bundesrepublik Deutschland Washington, den

4645 Reservoir Road N W
Embassy Washington D C 20007 

of the Federal Republic of Germany USA
Tel (202) 298 4000

March 31, 1983 

The Honorable 

Don L. Bonker 

Chairman, Subcommittee on 

International Economic Policy and Trade

U.S. House of Representatives '*'•*' 

Washington, D.C.

Dear Mr. Bonker:

On behalf of Ambassador Hermes who is absent from 

Washington I should like to bring to your attention a memorandum 

expressing the concern of the Ten Member States of the European 

Community on the extraterritorial and retroactive aspects of the 

Lxnort Administration Act. This memorandum which was presented to 

the Under Secretary of State for Economic Affairs, Mr. W.Alien Wallis, 

sets cut the objections of the Ten Governments to the extension of 

Uniter Ctates export controls to companies and individuals doing 

business in the Community.

In view of the current debate in Congress on the

revision of the Export Administration Act, X should be grateful if 

you also informed the members of your Subcommittee of the concern 

expressed in this memorandum by the Member States of the European 

Community.

Sincerely yours,

Theodor Wallau 

Minister
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EMBASSY 
OF THE

FEDERAL REPUBLIC OF GERMANY 
WASHINGTON, D C

Aide Memoire

The European Community and its Member States have the 

honour to present to the US Administration the following 

Aide Memoire concerning the Export Administration Act of 1979.

1. The considerations set out below pertain to the way 

this Act affects companies doing business in the Community and in 

particular to the claims, implicit both in the Act itself and in 

the way it has been interpreted by the US Administration that 

US jurisdiction under the Act extends to persons doing business 

in the Community.

2. The Export Administration Act contains such phrases 

as "any person subject to the jurisdiction of the United States" 

which has consistently been defined so as to include companies 

incorporated, having their registered office or doing business in 

foreign countries and owned or controlled by US natural or 

legal persons. Moreover, the Act itself defines a "US person" 

so that those words include foreign subsidiaries or affiliates 

of US domestic concerns which are "controlled in fact" by those 

concerns. As regards the Administration's interpretation of the Act, 

this has consistently been such as to include within "goods, 

technology or other information subject to the jurisdiction of the 

United States" such goods and technology which have already left 

the United States. As well as being contrary to international law 

such assertions of jurisdiction by the US Congress and Administra 

tion are bound to lead to conflict at the political and legal level. 

The problems arising from the application of the Export Admini-
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stration Act are compounded by the fact that Section 6 of the 

Act enables the President to impose export controls for reasons 

of foreign policy adopted by the United States, but not necessarily 

shared, or shared to the same extent, by friendly countries. 

Finally, the problem is exarcerbated where, as in a recent case, 

the US Administration has seen fit to apply restrictions with 

retroactive effect to the re-export, under contracts already 

lawfully entered into, of goods and technology which had already 

left the United States.

3. These aspects of the Export Administration Act and its 

application have given rise to considerable concern in the 

European Community. In this connection its comments on the amend 

ments of 22 June 1982 to the US Export Administration Regulations 

which were transmitted to the Department of State on August 12, 

1982 are recalled. The renewal of the Export Administration Act 

provides the opportunity to bring the following points to the 

attention of the US Administration in order to stress the deeply 

felt concern about these matters once again.

4. According to a basic principle of international law, 

any natural or legal person doing business in the Community should 

abide both by Community and national legislation in force therein. 

The legal and regulatory definitions of the terms "any person 

subject to the jurisdiction of the United States" and "US person", 

which include companies incorporated, having their registered 

office, and/or doing business in foreign countries, because they 

are owned or controlled by US natural or legal persons, run 

counter to this principle.
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As already shown in the afore-mentioned comments on 12 August 1982 

the claim to regard as having US nationality companies incorporated 

and having their registered office in Member States of the 

Community is not in conformity with recognised principles of 

international law (1).

It is unacceptable that the US Administration and Congress should 

assert jurisdiction over the activities of these companies in 

the Community.

5. Moreover, such assertions of jurisdiction, which imply 

that overseas subsidiaries and associates of US companies owe 

allegiance to US law and policy, cannot be reconciled with 

proposals by the US Administration in various international fora 

for the "national treatment" of investment from abroad and they 

create a climate less favourable to US investment.

6. According to a basic rule of private international law 

as generally applied, goods are subject to the law of the place 

were they are located.

However, the words "any goods, technology or other information 

subject to the jurisdiction of the United States" though not 

defined in the Export Administration Act, have been interpreted 

by the Administration so as to mean that US jurisdiction follows 

these goods, technology or other information even after they 

have left OS territory.

(1) Ref.: Barcelona Traction Case, ICJ Report 197O, 3, 43
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7. In the comments of 12 August 1982 it was stressed that 

there are no known rules of international law for using the domestic 

origin of goods or technology situated abroad as a basis for 

establishing jurisdiction over persons abroad which control those 

goods or technology.

8. Several decisions by respected non-US courts (1) 

confirm the principle that US jurisdiction may not follow goods 

originating in the US, once they have been discharged in the 

territory of another country.

9. This extension of US export controls to the trade 

between third countries in goods, which are claimed to be subject 

to US jurisdiction, is also objectionable for commercial and 

political reasons. Many industries in the Community have quite 

readily accepted US know-how and advanced products in the past and 

have to a certain extent become dependent upon them for their own, 

production. If it turns out that they may become subject to US 

export restrictions at any moment, they might feel constrained 

to change their policy and either seek technology or advanced 

products elsewhere, developing them themselves, or developing 

them in joint-ventures with non-US companies. It is inconsistent 

for the US Government, which has always been a strong proponent 

of the free exchange of technology and know-how, at the same 

time to subject the use of this technology to such hazards.

(1) American President Lines v. China Mutual Trading Co., 
1953 A.M.C. 1510, 1526 (Hong Kong Sup. Ct) and 
Moens v. Ahlers North German Lloyd, 30 R.W. 360 
.(Tribunal of Commerce, Antwerp (1966))
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10. The US regulatory practice under the Export 

Administration Act of imposing export controls retroactively 

has the effect of exposing companies incorporated in the Community 

and/or handling certain US origin goods to sanctions long after 

contracts have been conclude^ in good faith and in full 

conformity with all US laws and regulations in force at the time.

11. This has serious consequences for international 

commercial relations, it introduces an element of uncertainty 

against which it is virtually impossible to take effective 

precautions and must breed a reluctance to deal with companies 

of the country using this method of regulating trade.

12. It has been argued in the past by US authorities 

that the practices sub 6 and 10 are not objectionable where foreign 

companies have agreed either in a contract clause or in an 

undertaking to the US Government to respect US export control 

legislation. However, such "submission clauses" cannot confer on 

the US export controls a valid uurisdictional reach which they 

would not otherwise have. It is also particularly objectionable 

for a government systematically to encourage or require companies 

to include such "submission clauses" in their contracts with

foreign clients. This is a clear abuse, for foreign policy
i 

purposes, of the freedom of contract.

13. All the above mentioned problems are compounded by 

the fact that export controls can be introduced unilaterally 

by the US Administration for the furtherance of US foreign policy 

goals which are not necessarily shared even by friendly countries 

which have close political and economic ties with the US.
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14. Unlike national security and short supply controls, 

foreign policy controls are not covered by any of the exemptions 

in articles XX or XXI of the GATT. Therefore, in respect of any 

measures taken under the Export Administration Act for foreign 

policy reasons, which have the effect of limiting Community trade, 

the position and rights under the GATT are strictly reserved.

15. It is not justifiable nor acceptable that Sec. 6 

of the Export Administration Act be used to impose US law and 

policy on other friendly countries which will have^their own 

policy views and will wish to take their own decisions on what 

restrictions, if any, can be imposed on trade with third countries.

16. The correct course to follow in cases where the 

OS Government considers it necessary for controls to be applied 

outside its territory for reasons of national security or foreign 

policy, is to seek a consensus with its trading partners on the 

trade controls to be adopted and not to try to extend controls 

unilaterally to Community companies through the objectionable 

legal techniques discussed.

17. If the unacceptable practices referred to above 

continue, it may be necessary to consider means by which the 

effecte on persons doing business in the Community of the 

extraterritorial application of US export controls might be 

countered.
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18. Conclusions

The extraterritorial aspects of US law and practice in 

the export control field are contrary to international law and 

it is in the interest of both parties that disputes over US 

export controls should be avoided in the future. As we have seen 

on the occasion of the pipeline dispute, considerable political 

disruption and commercial damage can ensue. Such disputes 

should be avoided and the US Administration is therefore urged 

to take such measures as are necessary to secure the amendment 

of the Export Administration Act at least in the following respects.

1) The terms of the Act should make it clear

- that companies incorporated and having their registered 

offices in the Community are not to be regarded as being within 

US jurisdiction by reason of the fact that they are owned or 

'controlled in fact" by US citizens or companies incorporated 

in the US <

- that the words 'any goods, technology or other 

information within the jurisdiction of the United States' must 

be interpreted as excluding any goods, technology or other 

information located outside the United States regardless of 

its origin.

2) The authority to impose controls for the furtherance 

of US foreign policy should be reconsidered and if this power 

is retained it should be limited so that controls cannot affect 

companies incorporated and having their registered office in 

the Community.

With respect to the administrative practice followed 

under the Export Administration Act, it is strongly urged that the 

US Administration modifies the text of the new Export Administration 

Bill along the above mentioned lines.

Washington, D.C. March 11, 1983
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•-j't rti/wJ4«sr<e /<•<' •-Sr 

~l6

March 16th - 198It

My Dear Mr. Bonker

The renewal of the Export Administration Act of 
1979 is now pending before you. The EAA in its present form 
.has created contentious exchanges between the United States 
and France, as well as other allies.

The views of the European Community on this subject 
have been expressed to you in a letter sent by the Commission 
Representative Sir Roy Denman and myself on behalf of the 
members States.

I wish to express the full support of my Government 
for the position of the European Community and to emphasize 
once more France's deep concern with three mam issues extra 
territoriality, retroactivity and sanctions against imports.

1) Extraterritoriality

My country objects very strongly to any assertion 
of jurisdiction over french subsidiaries of U.S firms and over 
goods and technology of U.S. origin located or used in France, 
such an assertion is contrary to international law. The afore 
mentioned subsidiaries, goods and technology are subject to 
french laws. The provisions of the envisaged project of E.A.A., 
as they stand now, are an infringement on our national sovereignty 
and could endanger the future of cooperation and joint ventures 
between french and U.S. firms.

The Honorable Don BONKER
131 Cannon House Office Building
Washington DC 20515
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2) Retroactivity

Imposing controls retroactively forbids exports and 
unduly penalizes firms long after contracts have been concluded 
in good faith, and in conformity with existing regulations.

3) Sanctions against imports

My country is most concerned about the proposal 
which could allow the President to impose imports restrictions 
on any person who violates U S national security controls. In 
our view the use of import restrictions on a discriminatory basis 
and for such purposes would be contrary to the CATT it is 
clear that the provisions of Articles XX and XXI of the CATT 
could not be applied by the U S. Government in this case , in 
addition such import restrictions would be in violation of the 
appropriate provisions of the CATT Through the retaliatory 
measures that they would provoke, they would create cumulative 
effects which would jeopardize the stability of the political and 
economic relations between allies.

I already informed you in my letter of February 
21, 198t, of the views of the French Government on a possible 
«!ink» between the EAA and COCOM.

Furthermore, the provisions concerning COCOM 
violations do not seem to be consistent with the conclusions of 
the COCOM high level meeting, held in Paris on the 19th and 
20 January 1982 According to these conclusions, «the means 
of control necessary for the implementation and enforcement of 
a COCOM embargo fall within the competence of member states)). 
It is our understanding that, pursuant to this principle, a 
violation of a COCOM embargo is to be considered a breach of 
the law of the member country where the violation took place, 
and which has jurisdiction over this violation.

It is not in the spirit of this conclusion, which was 
met with unanimous agreement, that national means of control 
of any member country may overlap the national means of any 
other member country Nor that the member states of COCOM 
could adopt a position, on a majority basis, regarding the reality 
of potential infringements.
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As underlined by the conclusions of the high level 
meeting, «it is essential for the efficiency of the system)), that 
the national means of control, «even if they are different, 
should be of equal effectiveness)). Therefore, the COCOM 
subcommittee on export controls was instructed to examine 
harmonization of national control measures. This harmonization, 
which is in progress, may be jeopardized by provisions such 
as sanctions against imports which reveal an unacceptable lack 
of confidence in the way we implement and enforce the COCOM 
embargo.

The very serious problem of technological leaks to 
the Eastern bloc can be best solved through increased cooperation 
and use of established channels.

Our nations share the same concerns and the same 
goals. Time after time, we find ourselves defending the same 
positions, particularly on such fundamental issues as defense 
and deployment.

Let me hope that with your help this spirit of 
cooperation will prevail as it should among Allies

With my best regards.

I am.

Sincerely Yours,

Bernard Vermer-Palliez
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April 26, 1983.

My dear Mr. Zablocki :

Very shortly, the Oomnittee you chair will report about the 
renewal of the Export Administration Set (EAA). This matter is of 
fundamental interest for the European Oomnunity and its member States, 
and you will have noticed that the project submitted by the Administra 
tion to your Committee has raised considerable concern in our countries. 
An aide-memoire expressing the views of the Economic Oomnunity has been 
submitted by my German Colleague, acting as President of the EC to 
the Department of State.

I took the initiative of writing this letter to let you 
know that the French Government fully supports the views expressed 
in this aide-memoire.

As far as France is concerned, the French authorities are 
keenly aware of the potentially damaging effects of the EAA in 
its present form as well as in the Administration proposal in both 
political and commercial terms. Consequently, I feel very important 
to draw your attention on the following points .

1.- The extraterritorial application of the EAA
This is an extremely sensitive issue for the Allies 

of the US. Not only is such an assertion of ]uridiction contrary to 
international law as demonstrated in the EC aide-memoire, but it also 
infringes directly on the national sovereignty of foreign countries 
such as France. This extension of controls abroad is unacceptable 
and is resented as a lack of confidence in the willingness of the 
Allies of the United States to prosecute export violations through 
their national legal systems and to coordinate their actions tlirough 
the appropriate multilateral bodies, notably COCOM Such an absence 
of trust ib hardly understandable, given our very close political 
and economic tics with the United States, and coulc' end up endanqenny 
the cohesion of the Western Alliance

The Honorable
Clement J ZAHUX.M
United fatatos House "I Kepics
218J Rayburn offui Huiltlinu
Washington D.L

28-755 0-86-60
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The extraterritorial reach of the EAA also has adverse consequences 
on the bilateral relationship between French and American companies and 
could jeopardize some very close ventures and cooperation which have been 
developing for many years, there is no need to add that the disruption of tra- 
tionnal links, as well as the hindrance of new projects, risk being harmful 
to the American companies themselves, hampering their credibility and 
reliability as suppliers of technology in the foreign market, and, thus, 
affecting their development possibilities and even the level of employement 
in the OS itself.

Let me add that one can easily imagine the US reactions should 
France decide to impose trade restrictions on an American subsidiary of a 
French firm or on products of French origin in the OS based on foreign 
policy controls.

2.- The practice of imposing exports controls retro 
actively.

Retroactivity is also extremely damaging for it has 
the effect of imposing sanctions on foreign firms dealing with goods 
of OS origin, long after contracts have been concluded in good faith and 
in conformity with existing regulations.

The French Government has noted that the Administration 
proposal recognizes the notion of contract sanctity. However, restricting 
the notion to 270 days, which was an appropriate length for grain ageements 
in so far as it corresponds roughly to the duration of a crop, considerably 
weakens the recognition of this principale regarding industrial goods. 
It appears furthermore that the recognition of this principle should be 
made in stronger terms than a simple policy statement, if we do want to 
achieve effective protection of the contracts already in force.

3.- The Administration's proposal to impose controls
on imports of goods and technologies against "whoever" violates national 
security controls.

Such a proposal would further reinforce the extraterri 
torial reach of the EAA inasmuch as it would sanction foreign companies 
If one can see the rationale in banning exports to a country ignoring 
export controls, one cannot accept however an extension of the sanctions 
to import which by nature do not affect the destination targeted by the controls 
Denying import privileges has no logical or substantial relation to foreign 
policy or national security considerations as invoked by the US It would 
only introduce into our relations a form of commercial retaliation or 
"blackmail" contrary to both the spirit of the Atlantic Alliance and the 
interests of the US and its Allies.
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The denial of import privileges would also set a dangerous 
example that might be used by other countries to ]ustify existing or 
future boycott practices, similar to the Arab League's boycott of 
Israel.

In conclusion, I would like to stress my Government's very deep 
concern on this matter. In your capacity of Chairman of the Foreign - 
Affairs Conmittee, you have a direct influence on the future ERA. I call 
upon you so that the new ERA can be free of dispositions which by their 
nature would lead to tension or dispute between friendly countries.

My authorities do not object to a control on strategic exports 
to sensitive destinations but would favor a dialogue with the US to work 
out a system acceptable to all parties in the Alliance.

I sincerely hope that, with your help, we will be sucoessfull 
in avoiding any legal provision in the US law that would be damaging 
to both French and American interests.

Bernard VERNIER-PALLIEZ
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DELEGATION OF THE COMMISSION OF THE EUROPEAN COMMUNITIES

The Head of the Donation April 28, 1983

The Honorable Don L, Bonker
Chairman
Subcommittee on International Economic
Policy and Trade
US House of Representatives
Washington, DC 20515

Dear Mr. Chairman,

Last month, I sent you the European Community's 
Aide-Memoire on the renewal of the Export Administration 
Act expressing our grave concern at the extraterritorial 
and retroactive reach of U.S. export controls.

Since then, the U.S. Administration has put forward 
its proposal on the renewal of the Act. The European 
Community has now sent a further Aide-Memoire to the 
Administration expressing our regret that its proposal 
has left the extraterritorial aspects of the Act largely 
intact and appears to reinforce their impact. 
Furthermore, we fear that the proposed contract sanctity 
clause will fail to create certainty in commercial 
dealings.

I enclose a copy of this new Aide-Memoire for your 
information, and would be pleased to answer any 
questions that you or your staff may have on the 
Community's views on this important issue.

Yours sincerely,

Roy Denman

2100 M Street NW Suite 707 Washington DC 20037 / telephone (202) 862 9500 / telex 89-539 EURCOM
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AIDE - MEMOIRE

1• The European Community and its Member States wish to 

refer to the recent proposal of the U.S. Government concerning 

the renewal of the Export Administration Act of 1979.

2. The European Community and its Member States wish to 

express their regret that the proposal has left the extra 

territorial aspects of that Act largely intact and would ap 

pear indeed to have reinforced their impact in at least one 

respect.

3. While it is true that there is a new provision in Sec 

tion 3 ("Declaration of policy") stating that it is the pol 

icy of the United States to minimise the impact of new foreign 

policy controls on business activities in allied or friendly 

countries, this policy statement is not matched by any amend 

ments to those provisions in the operative sections of the 

Act which give rise to the possibility of extraterritorial ap 

plication. Further, it leaves intact the possibility of taking 

extraterritorial measures for foreign policy reasons where this 

would be consistent with the underlying purpose of the controls. 

This statement also fails to address the question of extrater 

ritorial application of controls where the controls are exer 

cised for national security or short supply purposes.
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4. The European Community and its Member States draw atten 

tion in this connection to the following defects in the draft 

bill:

a) the inclusion in Sections 5, 6 and 7 of the term "Person 

subject to the jurisdiction of the United States" without any 

definition to clarify that the words do not include the over 

seas subsidiaries or affiliates of U.S. parent companies;

b) the inclusion in Sections 5, 6 and 7 of some or all of 

the words "goods, technology or other information subject to 

the jurisdiction of the United States" without any definition 

to clarify that the words do not include goods, technology or 

information located outside the United States;

c) the retention in the definition of the term "United 

States person" in Section 16 of the words "and any foreign 

subsidiary or affiliate including any permanent foreign esta 

blishment of any domestic concern which is controlled in fact 

by such domestic concerns."

5. Furthermore, the possibility given to the President (in 

Section 11 (c) (3) to prescribe controls on imports of goods 

or technology of "whoever violates any national security con 

trols" imposed under the national security provision (Section 5) 

of the Act, must, by its very nature apply mainly to companies 

outside U.S. jurisdiction, and can thus only have the effect of 

increasing or reinforcing the extraterritorial use that is like 

ly to be made of national security controls.
i

6. The European Community and its Member States also wish to 

point out that the use of import restrictions in this manner 

could be contrary to the GATT. Article XXI of GATT does not
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permit such extensive interpretation of national security as 

to permit controls to the extent envisaged in Section II (c) 

(3).

7. Furthermore, the proposal strengthens the enforcement 

section and penal sanctions in a way which will affect acts 

taking place outside U.S. territory and could undermine the 

climate of confidence indispensable to trade.

8. Finally, the European Community and its Member States 

would like to express their appreciation of the inclusion in 

the U.S. Government proposal of a contract sanctity clause 

(end of Section 6). They are concerned, however, with the 

limitations imposed in this clause.

9. Is it necessary to restrict transfer of goods under this 

clause to a period of 270 days? This time limitation may be 

appropriate when speaking of perishable goods (as in the Agri 

cultural Futures Trading Act of 1982) but would seem inappro 

priate and of very limited application for contracts involving 

industrial goods which can require a longer delivery schedule 

before even the first transfer of goods takes place under the 

contract.

10. Furthermore, the sanctity clause only applies to transfer 

of goods or technology under sales contracts. This appears un 

necessarily restrictive given that controls may also exist, and 

goods be transferred, under other types of contract, -e.g. li 

cences contracts, lease with option to purchase, etc.

11. Again, the sanctity clause only applies in the case of
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foreign policy and not in the case of national security or short 

supply controls. Different economic or strategic considerations 

obviously apply in each case, but in the opinion of the European 

Community and its Member States these considerations are not 

sufficient to warrant application of the principle in one and 

not in the others.

12. Finally, the principle established is not absolute, is 

only a policy statement, and will only be exercised to the ex 

tent consistent with the underlying purpose of the controls. 

This fails to create the certainty in commercial dealings which 

would normally be achieved through a contract sanctity clause.

13. In conclusion, the Community and its Member States wish 

to reiterate their deep concern with the features of the Ad 

ministration's proposal discussed above and in particular with 

its extraterritorial and retroactive reach. They therefore urge 

the Administration to reconsider these aspects which are contra 

ry to international law and comity and are unacceptable in the 

context of relations with friendly countries.

Washington, D.C. 

April 28, 1983
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FROM THE AMBASSADOR

The Honorable
Clement J Zablocki
Chairman
House Committee on Foreign Affairs
2183 Rayburn House Office Bldg
WASHINGTON DC 20515

BRITISH EMBASSY.

WASHINGTON, D C 

TELEPHONE {202)462-1340

9 .May 1983 ! 

RECEIVED

ti' - ' ' ~

Cltffll 1 ZtafiU, fciX

fit- £J<-> , 

ilppr

BAY 10 1983

Committee on Foreign Affairs

f1 am writing to you about the E>?pprt Administration Act 
of 1979, and the various proposals for amending it which now 
lie before Congress.

This is an issue on which the British Government, and many 
other Governments allied to the United States feel strongly 
I believe it is important that none of us should be in any 
doubt about the reasons for this There are two aspects to 
the problem The first concerns the foreign policy objectives 
of the allied governments. The second concerns the way in 
which these should be implemented, and the responsibilities 
of individual allied governments for ensuring that our common 
aims are pursued effectively

I do not think that there can be any doubt that the British 
Government, and the other European allies, fully share the broad 
democratic aspirations of the United States, and the need to 
support our common defences against the actions of our potential 
adversaries. In particular, the British Government are at one 
with the United States on the need to prevent goods and 
fecTTfiolOgy ot real strategic significance trom tailing into the 
hanos ot our potential adversaries.The British Government 
liave art excellent record ot entorcing commonly agreed strategic 
controls, and are currently participating fully with the United 
States and other allies, in COCOM and elsewhere, in a common 
search for improvements in the agreed systems of strategic 
controls
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But if our common front against our potential adversaries 
is to be sustained, it is vital that we maintain the cohesion 
as well as the effectiveness of the Western allianceThis 
means that decisions which affect us all have to be taken on 
the basis of consent. In an alliance of democratic and 
sovereign nations there can be no question of one ally imposing 
its will upon anotherThis entails genuine consultation 
between the alliesand consultation inevitably means 
compromise and give and take.

Once policies have been agreed between the allies, it is 
for each of us to ensure that they are carried out by our 
own nationals and on our own territory. In the view of the 
British Government_any controls effective in the United Kingdom 
must be imposed only Dv the Bntisn Dovetnment itseit. And 
tne entorcement of any such controls in tne united Kingdom, 
whether under British policy or under policies agreed with 
Britain's allies, is similarly a matter for the British 
authorities These are fundamental issues of sovereignty, 
directly affecting domestic interests, and they would be so 
regarded by any British Government.

The British Prime Minister and her colleagues have 
expressed their concern about these issues on a number of 
occasions both in public, and privately to the most senior 
members of the United States Administration. Thus Mrs Thatcher 
said in the House of Commons on 1 July 1982 that the British 
took what happened in the pipeline case very seriously. 
On the issue of contracts she added "The question is whether 
one very powerful nation can prevent existing contracts from 
being fulfilled. It is wrong that it should prevent these 
contracts from being fulfilled. It is also ultimately harmful 
to American interests ...". The Foreign and Commonwealth 
Secretary, Mr Pym, remarked last November that the consultations 
amongst the allies which preceded the dispute over the Siberian 
pipeline were not what they ought to have been. We recently 
told the American Chamber of Commerce in London that the 
"pipeline dispute showed how the application of extraterritorial 
legislation has profound disruptive effects, which cause 
serious damage to the companies and institutions involved 
and to the West as a whole. The pipeline dispute itself 
benefitted only the Russians". On 25 April 1983 he remarked 
that it would be unfortunate if the American Administration 
did not soften the impact of the new Export Administration Act, 
and commented that all the Europeans had made representations 
accordingly to the United States. The Minister of Trade, 
Mr Rees, told a meeting at the House of Commons on 14 April 
that legislation permitting the President "to impose export 
controls on companies registered and operating wholly outside 
of US jurisdiction .. is not only a clear infringement of the 
sovereignty of foreign nations, it is damaging to their industry 
and, indeed, to American industry. There can be no Justification
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for this assertion of extraterritorial jurisdiction to 
which, so far as I know, no other country lays claim ... 
in the coming months we will continue to put our case 
forcibly, as will the European Community generally ... 
I hope that a sounder judgement will prevail and that 
we can avoid an escalating dispute"

I have taken the liberty of bringing these public 
statements to your attention in order to illustrate the 
extent of the concern which Ministers in Britain feel, 
and their desire to ensure that the new legislation 
now before Congress does not perpetuate a situation which 
could provide the occasion for another damaging dispute 
within the Alliance which could only benefit our 
adversaries.

The detailed objections of the British Government to 
the issues embodied in the Export Administration Act have 
been set out on a number of occasions in writing, most 
notably in a Note of 8 March 1983 which the Department of 
State undertook to convey to Congress. The European 
Community has also put in Notes dated 11 March and 28 
April. I assume that these documents are available to 
you However for convenience I will summarise the main 
detailed points at issue.

The Bill now before Congress leaves intact the provisions 
for extraterritorial jurisdiction which were present in 
the 1979 ActThe provision in the statement of policy 
that it is the intention of the United States to minimise 
the impact of foreign policy controls on allied or friendly 
countries is not matched by changes in the operative sections 
of the Act.

The new Bill continues to purport to apply to the 
subsidiaries of US companies abroad. It is the firm view 
of Her Majesty's Government that companies incorporated and 
operating in the United Kingdom must conform to the laws 
and pollcips of the United Kingdom Such "national treatment" 
has indeed been a policy objective of successive United 
States Governments, who have objected to the imposition by 
foreign governments of discriminatory measures against US 
companies operating on their territories. It is not 
acceptable that the United States Government should seek 
to affect the operations of such companies in the United 
Kingdom directly, and without the agreement of Her Majesty's 
Government I have little doubt that no US Administration, 
nor the United States Congress, nor the United States 
Courts, would entertain any claim by a foreign government 
to control the operations of foreign subsidiaries in the 
United States, even for good reasons of foreign policy and- 
national security.
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The British Government has objected and does object to 
the assertion of United States control over goods and technology 
that have already legally left the United States, and been 
properly paid for. It is not acceptable that the 
United States Administration should attempt retrospectively 
to change the terms under which transactions have been made 
in order to make them illegal in response to some new 
development in the foreign policy of the United States.

I recognise that the provision in the new Bill for limited 
contract sanctity is an improvement on the previous Act But 
the period of 270 days proposed, while appropriate for trade 
in commodities such as grain, is unlikely to be very significant 
in most transactions involving industrial goods And the 
draft provides for this provision to be overridden at the 
discretion of the Administration.

The new draft also makes a new provision, which would 
empower the Administration to impose an import ban in punishment 
of "whoever" violates a US national security control. It is 
not clear whether this provision is intended to apply to countries 
or only to companies Its application in practice would probably 
be contrary to the General Agreement on Trade and Tariffs to 
which both the United Kingdom and the United States are 
signatories It would be as damaging to normal commercial 
relationships as an export ban Insofar as it has been suggested 
that the use of an import ban should be restricted to foreign 
companies violating agreed Allied security controls, such as 
those which have been set up under COCOM, itwould in addition 
usurp the enforcement responsibility of other Allied Governments 
who have undertaken to apply common policies in this area.' 

fit would not be acceptable to the British Government for a US 
I sanction to be applied to a British company which had allegedly 
(violated the rules of COCOM. that would be exclusively the 
^responsibility of the British Government.

I would be happy to pursue these matters with you personally, 
should you so wish.

Oliver Wright
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DEPARTMENT OF STATE

Washington 0 C 20520

,

Dear Mr. Chairman:

At the request of the Embassy of Canada, we are 
transmitting herewith, for your information, a copy of 
a note concerning the Export Administration Act 
delivered to the Department of state on Wednesday, -f 
May 4.

Our transmittal of this note does not imply 
acceptance of the views contained therein.

Sincerely, • / • t

Powell A. Moore 
Assistant secretary for 
Congressional Relations

Enclosure:

Diplomatic Note.

The Honorable
Clement j. zablocki, Chairman,

Committee on Foreign Affairs, 
House of Representatives.
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Note No. 169

The Embassy of Canada presents its compliments to 

the Department of State and has the honour to refer to 

the review of the Export Administration Act of 1979 

(the "Act"), which will expire on September 30, 1983. Canada 

has serious concerns with respect to certain aspects of U.S. 

export control law and policy that affect Canadian interests. 

The following comments, which bear upon the assertions of 

jurisdiction that underlie some aspects of the Act, are 

provided for consideration during the Congressional Review. 

The Government of Canada urges that the concerns reflected 

in these comments be accommodation in amendments to the Act 

and its regulations.

The Government of Canada and the Government of the United 

States of America have long cooperated with respect to export 

controls, following upon the 1941 Hyde Park Agreement. This 

is manifest in the treatment that is accorded each country 

in the administration of the expprt control laws of the other. 

Generally speaking, pursuant to the Hyde Park Agreement, U.S. 

goods are exported to Canada without U.S. export licences, and 

vi;c. - -eisa. To prevent the circumvention of U.S. controls,
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Canada regulates the re-export of controlled U.S.-origin 

goods. This system has benefited both countries. It has 

helped to maintain bilateral trade flows free of the impediment 

of export licences, while still safeguarding mutual security 

objectives.

The Department will recall, however, the Embassy's 

note no. 48 of January 27, 1978 regarding the transfer to 

the Act of authority to exercise 'control over exports of 

non-U.S.-origin goods and technology by foreign subsidiaries 

of U.S. concerns*. At that time the Government of Canada 

stated its view that "U.S. authorities are not entitled to 

exen-ise jurisdiction over Canadian companies solely on the 

basis that these companies may be "controlled 11 by D.S. 

citizens, nor to exercise jurisdiction with respect to 

business activities of such Canadian companies carried on out 

side the United States". The Department will also recall 

the Embassy's note no. 323 of July 7, 1982 following the 

exercise of controls over subsidiaries in respect of the sale 

of oil and gas equipment and technology to the USSR. On that 

o-czsion, the Government of Canada expressed its "strong view 

that the jurisdiction that the United States seeks to assert 

over Canadian corporation .'.. would constitute an unacceptable 

intrusion of U.S. law into Canadian commerce and Canadian 

fc>.i.cj.ii<ii relations".
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International law provide* no basis for the United 

States to assert jurisdiction over the activities of 

Canadian corporations simply because such corporations, in 

some measure, may be owned or controlled by U.S. nationals. 

Corporations that are nationals of Canada, producing goods 

and services in Canada, are subject only to the laws and 

policies of Canada in respect of the export of such Canadian 

goods and services to third countries. Any attempt by a 

foreign agency to interfere with this jurisdiction of the 

Canadian government over such conduct in Canada is a violation 

sovereignty.

Assertions of jurisdiction that displace a government's 

t.t. -i-ty over multinational enterprises operating in its 

territory hamper the ability of such enterprises to be 

responsible corporate citizens, contrary to the OECD guidelines 

for multinational enterprises. As a consequence, host countries 

are likely to question the entitlement of multinational 

», , ~ p--i «e» to national treatment. Host countries may be 

obliged to adopt defensive legislation to restrict the impact 

of unilateral assertions of extraterritorial jurisdiction over 

sucu enterprises.

Canada therefore strongly -targes that any revised Act 

not assert jurisdiction over the operations of corporations 

ca.j —— oi.eu j-n Canada and carrying on business under its laws.
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The Government of Canada firmly believes that con 

sultation and cooperation, not the unilateral extraterritorial 

extension of domestic law, are required to secure public 

interests that are perceived to be affected by conduct per 

mitted by the law and policy of the country where it occurs. 

In this regard, the provision of the Bill presented recently 

to Congress by the Administration which proposes to 'minimize' 

the extraterritorial impact of U.S. export controls "to the 

extent consistent with the underlying purpose of the controls", 

far from being reassuring, clearly implies that, in cases of 

conflict, the legislation is intended to override principles 

of international law governing the assumption of extraterritorial 

jurisdiction.

The institutionalized cooperation that flows from agreements 

• within COCOM is a significant example of how governments may 

define and secure common security objectives. Even governments 

that share common security concerns, however, will not 

necessarily have identical foreign or trade policies. When 

differences exist, no government should attempt unilaterally 

to displace the laws and policies of another government with 

respect to trade from the latter's territory. In this regard. 

Canada cannot accept that the general imposition, through 

domestic public law, of so-called "submission clauses" in 

private commercial contracts or licensing agreements is an 

appropriate means to extend national export policies to goods 

located abroad. Private contracting parties cannot displace
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the jurisdiction of governments. Attempts to displace 

national laws and policies are particularly objectionable 

when they have the effect of changing licensing rules, retro 

actively/ in a way that frustrates legal rights and obligations 

of the parties concerned.

The Government of Canada finds it particularly regrettable 

UUOL. tne Administration is seeking authority that would permit 

the President to impose import controls upon foreign firms 

failing to comply with U.S. directives under Section 5 of the 

Act (Rational Security Controls). The provision would, if 

brought into force, create a potential barrier to trade, with im 

plications for U.S. international trade obligations. Moreover; 

ic should be noted that such sanctions would apply to breaches 

of U.S. export controls beyond those agreed multilaterally 

in COCOM. The parties to COCOM are themselves responsible for 

implementing multilaterally-agreed controls and imposing domestic 

penalties in the event of infractions of their, national export 

oont-T-oi laws.

Canada will continue to work with the United States and 

rtbcr countries to achieve an effective multilateral system to

safeguard collective security interests. The Government of./
Canada believes that extraterritorial problems and conflicts of

jurisdiction would be greatly limited if the United States

»>u^j.u t<ir-e due account of the principle of reciprocity and assert

u. ^.to-eiany its jurisdiction over conduct outside its

territory only in circumstances where it would be prepared to

recognize and accept, in similar circumstances and on the same basis.
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thi fame unilateral assertion of jurisdiction by another state 

over conduct within the United States territory.

The Embassy wishes to assure the Department of Canada's 

continuing readiness to consult and cooperate closely with 

the United States on all matters relating to the review of

blie Act.

The Embassy would be grateful if the Department would 

provide a copy of this note to the Committees of the Congress 

v,..,•-- the Act currently under review.

The Embassy of Canada avails itself of this opportunity 

to renew to the Department of State the assurances of its 

highest consideration.

WASHINGTON, Hay 2, 1983
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United States Department of State. , 

Washington, D C 20520

Dear Mr. Chairman: ^i>r.
"-% 

The Government of Australia has requested that we /fs
forward the attached diplomatic note concerning the
Export Administration Act of 1979 to the Congress.
We thought it most appropriate to address their comments
to you because of the interest of your committee in the
legislation.

Our transmittal of the note does not imply 
acceptance of the views contained therein.

Sincerely,

, 1

//.(<"#(, , /' ^-- 
/Pbwell A. Moore

^/Assistant Secretary 
for Legislative and 

Intergovernmental Affairs

Enclosure:

Diplomatic Note.

The Honorable
Clement J. Zablocki, Chairman,

Committee on Foreign Affairs, 
House of Representatives.
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Kote No. 190

The Embassy of Australia presents its compliments to 

the Department of State and has the honour to draw the 

Department's attention to the serious concerns of the 

Government of Australia in relation to certain extraterritorial 

aspects of the Export Administration Act, 1979, currently under 

review, which have the effect of asserting United States 

jurisdiction over persons and commercial transactions outside 

the United States.

This Embassy has on a number of occasions expressed the 

view that the extraterritorial application of certain United 

States laws, particularly antitrust laws, are contrary to 

widely accepted principles of international law regarding the 

extent of national jurisdictional competence and to inter 

national comity. Consistent with this view the Australian 

authorities are unable to accept that the provisions of the 

Export Administration Act should apply to companies registered 

and carrying on business in Australia. Nor can they accept 

any interpretations of the Act which attempts to confer United 

States jurisdictional competence over goods and technology, of 

United States origin located in Australia and therefore subject 

to Australian laws and policies. Australia does not believe 

that the use of submission clauses is a legitimate exercise 

of national ]urisdictional competence. In short, the Government 

of Australia would regard the extraterritorial application of 

such provisions of the Export Administration Act to companies
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registered and carrying on business in Australia, or to goods, 

technology or information located in Australia as an inter 

ference with matters within Australian jurisdictions! 

competence.

The Act as it is currently drafted also fails to recognise 

the important contribution of predictable trading laws >to 

stable trade relations. Given the sensitive nature of inter 

national economic relations, the imposition by the United 

States of unilateral economic sanctions which may conflict 

with the laws and policies of allies such as Australia could 

impair those relations. The difficulties raised by conflicts 

and uncertainties of this sort also have implications for the 

ability of allies to adhere to the principle of national 

treatment of multinational enterprises embodied in the OECD 

guidelines for multinational enterprises.

Indeed, failure to provide in the Act for taking into 

account international economic factors and more particularly 

of the primacy of the laws and policies of other States within 

their own territorial jurisdictions, may compel those States 

to take remedial measures to restrict the impact of unilateral 

'assertion of extraterritorial jurisdiction over enterprises 

registered and carrying on business in their territory. It 

may also serve to have a chilling effect on the environment 

for investment by United States companies in Australia
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and other States, and encourage Australian and other foreign 

companies to look to countries other than the United States 

for imports of high technology and related products.

I
The policy embodied in the Administration's proposed

amendments to Section 3 of the Act to minimize the impact of 

foreign policy controls on commercial activities in allied 

or friendly countries is noted. Other proposed amendments 

to the Act, however, do not adequately reflect that policy. 

They do not alleviate the concerns of the Government of 

Australia that companies registered and carrying on business

'in Australia may be seriously disadvantaged in the future if
f
,the Act and the Administration's proposed amendments remain
i
in their present form. Nor do they contribute to the

objective of achieving and maintaining a stable international 

trading environment. Indeed, the amendments represent a 

widening of the scope for the Government of the United States 

to impose unilateral restraints on international trade, which 

could adversely affect the international economic interests 

of Australia and other allies.

The Australian authorities are particularly concerned 

that the provisions of the Administration's proposed amendments 

dealing with sanctity of contracts do little to ease the 

unsettling effect of the Act on trade conducted in accordance' 

with United States laws and regulations prior to the imposition
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of foreign policy controls. It is understood that the 

amendments, as they are currently drafted,provide that the 

guarantee of sanctity of contracts may be withdrawn in cases 

where the United States perceives that contracts might 

conflict with "the under-lying purpose of the controls". 

The Embassy draws the Department's attention in this context 

to the refusal of the United States Government to exempt 

from the foreign policy controls of the current Act the 

supply of equipment for a major gas pipeline in Australia 

to Santos Limited, an Australian company. Within the scope 

of the present Act it should be possible to devise a mechanism 

that would enable exemptions to be made in the case of specific 

contracts, so that so far as practicable third parties outside 

the primary focus of the controls are not prejudiced. The 

Government of Australia believes that such a mechanism could 

go some way towards minimizing the potential conflict of the 

Act with the national interests of allies.

Mindful of the importance that the Government of the 

United States attaches for national security reasons to 

controls on exports of high technology and related products 

with military potential, the Government of Australia believes 

that consultation and cooperation between close allies, rather 

than unilateral action under the Act which may induce conflicts 

of jurisdiction, would be a preferable approach. As the 

Department of State will be aware, the Government of Australia
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has complemented United States measures by applying similar 

controls over exports.

The Embassy of Australia would be grateful if the 

Department of State would arrange for the contents of this 

Note to be conveyed to the appropriate Congressional 

Committees which are conducting hearings on the review of 

the Export Administration Act.

The Embassy of Australia avails itself of this 

opportunity to renew to the Department of State the assurances 

of its highest consideration.

Washington 

20 May 1983
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